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PREFACE TO SEVENTH EDITION 


It is nearly 10 years since our last edition in 2001 that we have embarked upon revising our 6 
Edition of Commentary on Transfer of Property Act. Besides making this Edition up-to-date and more 
user friendly, dealing with new aspects that arose and new challenges that were raised during this period, 
has been made the watch world for this revised Edition. 


After we came out with our earlier Edition, the T. P. Act underwent an amendment in 2003 making 
substantial changes in Section 106 of the Act. The rigour of period of quit notice has now been watered 
down. The requirement that the quit notice should be conterminous with the month or year of lease has 
been deleted. In view of these changes the case-law that had developed earlier, has lost its efficacy. Changes 
to that effect have been made in this Edition. 


Rapid urbanization has put pressure on the land in urban areas. This has led to construction of high 
rise buildings and development of colonies in the cities. Resultantly, there is a spurt in the litigation 
between the land owners and builders who have entered in development agreements. The status of build- 
ers and their rights qua the land has been discussed in this Edition of the Commentary. A natural fall out 
of this has been the question whether the parties and more particularly the builders who have purchased 
property pending litigation and started construction work by investing huge sums of money can be re- 
strained from continuing construction. This vital aspect has also been discussed in this Edition of the 
Commentary. 


The new legislations that have been enacted for speedy recovery of funds advanced by the Banks/ 
Financial Institutions, viz. Securitisation and Reconstruction of Financial Assets and Enforcement of 
Security Interest Act (2002), Recovery of Debts Due to Banks and Financial Institutions Act (1993) and 
State Financial Corporations Act (1951) have made inroads in the provisions of Transfer of Property Act, 
particularly as regards mortgages and leases. This aspect has been dealt with in this Edition. 

A first charge created in favour of a party and the overriding effect given to the new legislations 
came up for consideration in a latest case. This case has also been discussed in detail. 


Similarly, the doctrine of part performance which is an equitable doctrine has limits to its operation. 
The doctrine and the circumstances in which party would be denied its benefits have been discussed. 


Realizing that today is the era of instant and accurate search of required proposition and case-law 
thereon, after closer and in-depth analysis of the Sixth Edition we decided to make search of case-law 
within the Commentary more accurate and pin-pointed. And to facilitate this, we have introduced more 
Synoptical Headings which are very leading, practical and easy to refer by the reader. These new and 
advanced synoptical headings are so introduced to guide the reader to his exact requirement. 

Exhaustiveness has for long been the hallmark of all AIR Commentaries and we take pride in this 
distinctive fact. Now this exhaustiveness has been coupled with easy to search required case-law thus 
making this Edition a very Exhaustive yet User Friendly edition. We are sure that this is more than a 
justified reason for referring this revised Edition. 

In addition to this improved feature, reader will find herein all the regular standard features which 
are the characteristic of all AIR Commentaries and which have been very appreciated and accepted by the 
Hon’ble members of the Bench and the Bar. Adequate and exhaustive Foot Note Remarks for giving more 
information in support of a section/facet of law, Exhaustive case-law from Supreme Court and all High 
Courts, Up-to-date text of statute, Exhaustive and User friendly Topical Index for accurate search of case- 
law topic-wise and comments by our Editorial Team are some of the regular ingredients of this edition. 

This Preface will be incomplete without recognizing the efforts of those who have put in their heart 
and soul in up-dating this Edition of the Commentary. We would like to put on record our sincere appre- 
ciation for all the efforts exerted by our Editorial, Commentary, Photo Composing and Proof-Reading 
Teams. 

We take great pleasure in offering this publication in the service of the Members of the Bench and 
the Bar and hope that this publication, as all our other publications, will be received with the same warmth 
and affection. 

Nagpur, V. R. Manohar 
13th March, 2010 Advocate 


PREFACE TO SIXTH EDITI 

The Transfer of Property Act, 1882 covers almost the whole ground occupied 
by law relating to transfer inter vivos of interests in property. With speedy 
urbanisation; spurt in construction activities and rising prices of agricultural lands 
and residential sites, and the complexities of transactions relating to immovable 
properties, it is essential for those dealing in the matter to understand and compre- 
hend properly the fundamentals relating to property rights. 

A large number of decisions, rendered both by the Supreme Court and the 
High Courts for about 16 years since previous Editions are incorporated in this 
Edition. Special care is taken to include latest case law in the Commetary. The 
statute law is also updated by incorporating the Central and State Amendments. The 
proposition given in the Commentary are abundantly supported by Footnotes so as 
to comprehensively illustrate the ratios underlying those decisions. 

Topical Index is given in Third Volume so as to facilitate easy and quick search 


of the required subject. 
We hope to receive liberal patronage from the Bar and the Bench, as usual. 


We record our appreciation to Shri D. V. Thakre, Retd. Asstt. Editor, AIR Ltd. 


for rendering help in revising and bringing out this Edition. 


Nagpur, V. R. M; 
D/- 13-1-2001 bse 
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TRANSFER OF PROPERTY ACT 
(IV OF 1882) 


VOLUME 3 


CHAPTER V 
OF LEASES OF IMMOVEABLE PROPERTY 


105. A lease of immoveable property is a transfer of a 
right to enjoy such property, made for a certain time, ex- 
press or implied, or in perpetuity, in consideration of a price paid or promised, or of 
money, a share of crops, service or any other thing of value, to be rendered periodi- 
cally or on specified occasions, to the transferor by the transferee, who accepts the 


Lease defined 


transfer on such terms. 


LESSOR, LESSEE, PREMIUM AND RENT DEFINED — The transferor is called 
the lessor, the transferee is called the lessee, the price is called the premium, and the 
money, share, service or other thing to be so rendered is called the rent. 


Synopsis 


1. Applicability of Chapter. 
2. Essentials of a lease. 
2A. “Immoveable property,” meaning of. 
3. Lease is an interest in property. 
4. Agreement to grant lease. 
(A) Registration Act. 
(B) Stamp Duty. 
5. “Right to enjoy.” 
6. Lease and conveyance of interest in fee simple 
— Distinction. 
7. Contract necessary for lease. 
8. Tenancy by payment and acceptance of rent. 
9. Kabuliyat, rent-note, etc., whether lease. 
10. Application for grant of lease with endorse- 
ment of sanction, whether lease. See Note 9 
11. Agreement varying rent or other terms of lease, 
whether lease. 
12. Tenancy by acquiescence. 
13. Lease and licence compared — General prin- 
ciples. 
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14. Lease or licence — Test for determination. 
15. Occupation as lodger. 
16. Occupation as tenant or servant. 
17. Market rights. 
18. Agreement for cultivation of land, if lease. 
18A. Lease and grant — Distinction. 
19. Possession under void lease — Effect. 
(A) Registration. 
20. Who can grant a lease. 
20A. Lease by co-owners. 
20B. Competency to hold lease. 
21. Lease by de facto proprietor. 
22. Lease by or in favour of a minor. 
23. Lease of untransferable property. 
24, Commencement of lease. 
(A) English law. 
25. “Certain time.” 
25-A. Concurrent lease. See Section 108, Clause 
(1), Note 10. 
26. Term of lease — Mode of determination. 
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27. Lease entitling lessee to hold as long as he pays 
rent or as long as he may wish. 

28. Lease for indefinite period — Construction of. 
See Notes 26 and 72. 

29. Lease for a term certain with a provision for 
continuation thereafter. 

30. Lease expressed to be terminable before end of 
term fixed. 

31. Periodic leases. 

32. Tenancy at will. 

33. Tenancy by sufferance. See Notes 37 to 40. 

34. Lease for life. 

35. Lease with a clause for renewal — General. 

36. Covenant for renewal — Enforceability against 
assignee from lessor or lessee. 

37. Lessee holding over after expiration of lease 
— General. 

38. Lessee holding over after expiration of lease 
— Lessor’s assent. 

39. Lessee holding over after expiration of lease 
— Renewal of clause in lease, effect of. 

40. Lessee holding over after expiry of lease — 
Basis of liability for compensation. 

41. Permanent lease. 

42. Permanent lease and creation of absolute es- 
tate — Difference. 

43. Permanent tenancy — Onus of proof. 

44. Principle of lost grant as applied to permanent 
tenancies. 

45. Permanent tenancy — Presumption of validity 
of grant in case of tenancies of unknown ori- 
gin. 

46. Permanent tenancy — Presumption of lawful 
origin. See Notes 44 and 45 

47. Permanent tenancy — Construction of leases. 

48. Permanent tenancy — Circumstantial evidence 
as to — General. 

49. Circumstantial evidence as to permanent ten- 
ancy — Long and undisturbed possession at 
fixed rent. 

50. Circumstantial evidence as to permanent ten- 
ancy — Lease for dwelling or residential pur- 
pose. 

51. Circumstantial evidence as to permenent ten- 
ancy — Successions and transfers. 

52. Subsequent arrangement between landlord and 
tenant — Effect on inference of permanence: 

53. Acquisition of permanent tenancy after com- 
mencement of tenancy. 

54. Permanent tenancy — Acquisition of, by pre- 
scription. See Notes 79 to 84. 
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55. Permanency by estoppel. 

56. Permanent lease of property belonging to reli- 
gious and charitable endowments. 

57. Consideration for lease. 

58. Premium. 

59, Rent — General features. 

60. Rent — Illustrative cases. 

61. Forms of rent. 

62. Rent in kind — Payment of money value. 

63. Rent — Service as rent. 

64. Variation of rent. 

65. Rent-free grants. 

66. Interest on rent. 

67. Lease for a premium and usufructuary mort- 
gage — Distinction. 


.67A. Lease back by a mortgagee in possession. See 


Note 59. 

68. Maintenance grants. 

69. Resumption of service grants. 

70. Damages for use and occupation. 

71. Determination of lease. 

TIA. Joint tenancy. 

71AA. Composite tenancy and integrated tenancy. 

72. Heritability of lease. 

73. Construction of leases. See Section 8, Note 
20. 

74. Escheat and reversion — Distinction. See Note 
6. 

75. Zamindari and ryotwari lands — Tenants of. 

76. Zuripeshgi lease. See Section 58, Note. 36. 

77. Kanom leases. See Section 58, Note 37. 

78. Landlord and tenant — Adverse possession. See 
Notes 79 to 84. 

79. Nature of tenant’s possession during tenancy 
— Adverse possession. 

80. Nature of tenant’s possession after determina- 
tion of tenancy — Adverse possession. 

80-A. Lease terminating on tenant’s death — 
Tenant’s legal representative continuing in 
possession — Nature of possession. 

81. Tenant encroaching on other land of the land- 
lord — Adverse possession. 

82. Possession under invalid lease, how far adverse. 

83. Dispossession of lease by third person — Ad- 
verse possession. 

84. Acquisition of tenancy by prescription by tres- 
passer. 

85. Estoppel of tenant. 

86. Procedure. 

87. Sub-letting. 

88. Rent Control Acts — Apte. 
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1. Applicability of Chapter. 


The provisions of this Chapter apply to all leases (1) except agricultural leases. (2) 
In the case of agricultural leases, such provisions do not apply unless there is a notifica- 
tion by the State Government making them applicable. (See S. 117.) In the absence of 
such notification, therefore, an agricultural lease will be governed by local laws (3) and 
customs. But the general principles of English law (4) and the principles underlying the 
provisions in this Act may also be applied as being rules of justice, equity and good 
conscience, when there is nothing in the local laws to make such principles inapplicable. 
(5) In Namdeo Lokman Lodhi v. Narmadabai (6) their Lordships of the Supreme Court 
held that the statement in AIR 1948 Mad 275 (279) (FB) that Ss. 105 to 116 are founded 
upon principles of reason and equity cannot be accepted either as correct or precise. It was, 
however, held that to the extent that these sections give statutory recognition to the prin- 


ciples of justice, equity and good conscience, they are applicable to cases not governed by the 
Act. 


In order to determine if a lease is for an agricultural purpose so as to be outside the purview 
of the provisions of this Chapter, the primary object of the lease is to be considered.(7) The 


Section 105 — Note 1 
1. AIR 1927 All 78 (79) (DB). 


[See (1900) 27 Cal 205 (209) (DB). (As the land was not shown to be used for agricultural or horticultural 
purposes. Bengal Tenancy Act did not apply.)] 


2. (1909) 4 Ind Cas 1124 (1124) (Mad) ** AIR 1927 All 78 (79) (DB). 


3. By S. 3 of the Bombay Tenancy and Agricultural Lands Act, 1948 (Bom. Act LX VII of 1948), provisions 
of this Chapter, in sofaras they are not inconsistent with the provisions of the Bombay Act, are made 
applicable to the tenancies and leases of lands to which that Act applies.) ** 1996 Pun LJ 638 (639) 
(Section 105 is not applicable to agricultural leases in view of S. 9 of the Punjab Security of Land Tenures 
ae Act.) ** 1994 (2) Sim LC 251 (Him Pra) (H. P. (Transferred Territory Tenants Protection of Rights) 
Act (1968) excludes the applicability of Ss. 105 to 117 of T. P. Act to the agricultural tenancies.) ** AIR 
1993 Orissa 115 (121) :1993 (1) Orissa LR 15. (Tenant inducted in suit land as bhag tenant to cultivate the 
land, tenancy is governed by Tenancy Laws.) ** (1992) 2 Mad LW 433 (435). 


4, (1949) 27 Mys LJ 85 (92). 


5. AIR 1948 Mad 275 (279) : ILR (1948) Mad 757 (FB) ** AIR 1919 Mad 168 (169) : 42 Mad 203 (SB). 
(Although T.P. Act does not in its terms apply to agricultural leases, definition in S. 105 applies to agricul- 
tural leases, as well.) ** (1910) 33 Mad 253 (253) (DB). (Although T. P. Act does not apply to agricultural 
leases, analogy of the Act may be relied upon). 


[See also (1912) 14 Ind Cas 799 (800) (All). (Plot let for grove.)] 
Also see S. 117, Note 2. 
6. AIR 1953 SC 228 (233) : 1953 SCR 1009. 


7. AIR 1952 Pat 239 (241) : ILR 31 Pat 187. (Proprietors practically parted with their proprietary rights for 
small fixed rent —They put mokarraridar in their own place and the collection of agricultural rents and the 
bringing of land under cultivation formed a minor part of the intention — Lease held not governed by 
Bihar Tenancy Act.) ** AIR 1951 Orissa 262 (264) : 18 Cut LT 117. (Lease for putting up a building on 
agricultural land held to be an agricultural lease governed by Orissa Tenancy Act.) ** AIR 1949 Mad 148 
(150) (DB). (Right to tap coconut trees and take toddy held to be benefit to arise out of land and as such 
immovable property within the definition of General Clauses Act, S. 3(25) — Grant of such right was 
lease —The lease was one for agricultural purposes.) ** AIR 1927 All 78 (79, 80) (DB) ** (1912) 13 Ind 
Cas 364 (365) (DB) (Cal) ** AIR 1926 Cal 312 (313) (DB). (Lease for residential purpose with right to 
take fruits from trees on the land and plant other fruit trees — Lease not agricultural — T.P. Act applies.) 
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question is one of construction in each case.(8) (See also Note on sections 106 and 117.) 
The primary object of the lease has also to be considered where this Act is made inappli- 
cable to leases for a certain purpose by a special Act.(9) Tenancy rights in agricultural 
holding is governed by tenancy laws and cannot be determined by reference to principles 
of personal law, where the suit property is allotted by the State in the name of individual 
number of the joint family it cannot be held to be belonging to joint family by invoking 
principles of Hindu Law. (10) 

The applicability of this Act to a sub-lease according to Patna High Court must be 
decided on the basis of the purpose for which that sub-lease has been created and not upon 
the nature of the original tenancy or the head lease. (11) But the Calcutta High Court has 
taken a contrary view. (12) 

This Chapter does not apply to leases granted before the coming into force of this 
Act.(13) It does not also apply to leases granted in those parts of India to which the Act 


** AIR 1935 Cal 638 (639). (Lease of tank for rearing and preserving fish and of the banks for grazing 
cattle — Primary object being the rearing of fish, lease is not for agricultural purpose.) ** (1873) 20 Suth 
WR 341 (341) (DB). (Where the lease is merely of a tank with so much of its banks as is necessary for its 
use, it cannot be regarded as an agricultural lease because the tank is the principal subject of the lease.) ** 
AIR 1931 Cal 135 (138) (DB). (Where the lease is merely of a tank with so much of its banks as is 
necessary for its use it cannot be regarded as an agricultural lease and no right of occupancy can be 
acquired in the tank — In this case the surrounding land was of considerable area and the lease being 
indivisible, it was held that the whole lease was for agricultural purpose.) 


8. AIR 1926 Cal 312 (313) (DB) (Lease for residential purposes — Conduct of the parties is immaterial.) ** 
(1936) 164 Ind Cas 837 (839) (Cal). (Lease for residential purpose —Bengal Tenancy Act is not appli- 
cable.) ** AIR 1926 Cal 215 (216) (DB). (The description of Kaimi maurashi applied very aptly to a non- 
agricultural tenancy —The word raiyat used in a lease does not necessarily mean an agricultural tenant.) 
e* AIR 1931 Cal 135 (136) (DB). (If the terms are not free from ambiguity, conduct of parties may be 
taken into consideration.) ** (1900) 27 Cal 239 (242) (DB). (Lease of ferry tolls is non-agricultural lease.) 
** AIR 1926 Cal 373 (373, 374) (DB). (Lease for shop — Bengal Tenancy Act is not applicable.) ** AIR 
1925 Cal 181 (182, 183). (Large portion of land covered by tank —Still held in the circumstances of the 
case the lease was one for agricultural purpose) ** (1926) 96 Ind Cas 89 (89) (Cal). (Lease held to be 
Belt because it was granted not for enjoying fruit only but also for the purpose of planting trees.) 

(1914) 24 Ind Cas 788 (788) (Oudh). (Where a certain land is given for “cultivation and building 


tenant’s eae held that the lease was for a mixed purpose, agricultural and non-agricultural, for a lump 
sum. rent. 


9. AIR 1961 Pat 330 (332). (Lease of premises with vacant land for 30 years for erecting buildings for 
industrial use — Subject-matter of lease whether “building” or vacant land — Construction of lease — 
Lease held to be of land and governed by Transfer of Property Act and not by rent control legislation 
regarding buildings — Bihar Buildings (Lease, Rent and Eviction) Control Act (3 of 1947).) 

10. AIR 1992 Madh Pra 231 (238), 


11. AIR 1961 Pat 321 (327) : ILR 40 Pat 169 (FB). (AIR 1939 Pat 409 and AIR 1942 Pat 71 
444, Overruled ; 8 Cal WN 454, Dissented from.) : a ei 


12 = 2 1 Cal 124 (126, 128) (DB). (Plaintiff, an occupancy raiyat under Bengal Tenancy Act — His 
sub-leases not to be governed by T.P. Act even though not for agricultural or horticultural purposes 
(1904) 8 Cal WN 454 and (1941) 45 Cal WN 805, Foll.) ** (1912) 13 Ind Cas 364 (365) (DB) (Cal). 


13. AIR 1956 Mad 72 (78) : ILR (1956) Mad 867 (DB). (Rent need not be periodi 
56 3 periodical — It may be payable at 
the beginning or end of the term.) ** AIR 1953 Sau 113 (118). (Lease, executed before ora made 
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does not apply; but even in such cases, the general principles contained in such provisions 
may be applied. (14) 

Section 2(d) provides that this Chapter has no application in terms to leases created 
by a decree of a Court. However, the provisions of this Chapter may be invoked in the case 
of a decree creating a lease as a matter of justice, equity and good conscience. (15) (See 
also S. 2, Note 6). 

The provisions of this Chapter do not apply to a lease of land granted by the Govern- 
ment, as the Government Grants Act of 1895 expressly provides that this Act (Transfer of 
Property Act) does not apply to transfer of land or interests in land by or on behalf of the 
Government. (16) (See also Preamble, Note 4). But a municipality is not outside the provi- 
sions of the Act and so a lease granted by a municipality is within this Chapter. (17) See 
also S. 117 and Notes thereunder. 

To a lease made regarding temple property under Hindu Religious Endowments Act, 
the provisions of this Act would not apply. The maximum period of lease being fixed as 5 
years under Endowments Act the tenant on expiry of such period cannot claim any right of 
being put back in possession.(18) 

Laws in force in the State of Jammu and Kashmir do not prohibit lease of immovable 
property in favour of non-permanent residents of the State.(19) 


2. Essentials of a lease. 
The essential factors of a lease under this section are— 
(1) The right must be one as to immovable property. The section does not apply to a 
lease of any other property. ` 
(2) The right must be that of the enjoyment of immovable property. This includes the 
right to the possession of the property. (See Note 5.) 


definition in Stroud’s Judicial Dictionary was applied in this case and a maintenance grant was held to be 
a lease.) ** AIR 1927 All 342 (344.) 


[See (1889) 13 Bom 373 (375) (DB). (Lease held alienable.)] 


14. AIR 1953 SC 228 (232) : 1953 SCR 1009 ** (1928) 112 Ind Cas 651 (652) (Lah). (Principle of S. 116 
applied to the Punjab where the Act does not apply.) ** (1892) 16 Bom 568 (575, 576). (Before T.P. Act 
was extended to Bombay Presidency, its provisions applied as general principles.) 

[See (1879) 4 Cal 778 (781) (DB). (In this case the English Common Law rule as to covenant for quiet 
possession was applied to a darpatni lease granted before the T.P. Act.)] 

15. AIR 1954 Bom 370 (378) : ILR (1954) Bom 615 (DB) ** ILR (1965) Cut 229 (233). (AIR 1919 PC 79, 
Followed.) 

16. AIR 1965 All 326 (332) : ILR (1965) 2 All 519 (DB). (Lease of land by Government —S. 2 of Govern- 
ment Grants Act (1895) does not render all provisions of T.P. Act inapplicable — T. P. Act does not apply 
when construing instrument of grant by Government.) ** AIR 1937 Pat 391 (395) (DB), (Building lease 
granted by Government.) 

17. (1939) 69 Cal LJ 144 (147). (Land for residential purpose and within municipal area is governed by T. P. 
Act and not by Bengal Tenancy Act.) ** AIR 1928 All 95 (95). (Lease cannot be determined merely by a 
resolution passed by the Municipal Board.) 


18. 1992 (3) Andh LT 625 (629). 
19. 2008 (3) JKJ 206 (214). 
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(3) There must be a transfer of such right. (1) 
(4) The right transferred must be an interest in the property. The grant of a merely 
personal right of enjoyment is not a lease. 
(5) The transfer must be made for a certain time express or implied or in perpetuity. 


(6) The transfer must be one for consideration. 

(7) The consideration must be of the particular kind mentioned in the section, namely, 

premium or rent as defined by the section, either or both of them. 

A lease being a transfer of an interest in immovable property, it is a transfer of prop- 
erty within the meaning of S. 5 and so must comply with the requirement of that and other 
sections of the Act, so far as they may be applicable. (2) 

From the definition of “lease” it is clear that three essential items must be there to 
make a lease valid or good. (1) There must be a lessor, who has got legal right to execute the 
lease, (2) There must be a thing demise which is demisable, and (3) Acceptance, which is 
clear from the last ten words of definition clause “who accepts the transfer”.(3) A lease of 
immovable property is a transfer of a right to enjoy such property. Thus transfer of a right, 
therefore, is sine qua non for constituting a lease.(4) One of the necessary ingredients of the 
lease is existence of the two i.e. transferor who is lessor and transferee who is lessee. Then 
transfer is to be for consideration paid or promised to be periodically paid. (5) 

A person who is not possessed of any right or title in the property cannot pass any and 
thus cannot create tenancy. (6) 

Where the subject-matter of lease like building is totally destroyed, the lease comes to 
an end. A demise must be of a subject-matter. (7) 

There is no law prohibiting a composite lease of building along with equipment, ma- 
chinery therein. The composite lease of cinema house along with equipments etc. is valid.(8) 


V——————— 


Section 105 — Note 2 


1. Thus, the Tight of possession of a ryot holding under a zamindar is not one derived from the zamindar and 
so such ryot 1s not a tenant of the zarindar in the true legal sense of the term, though loosely called so in 
common practice. See Note 75 ** AIR 1954 Assam 45 (48) (Prs 15, 17). 


2. As ‘pointed out in S. 5, Note 5 the word “property” in that section is used in the most comprehensive sense 


and so there is no doubt that it covers the transfer of such an important right as the right of enjoyment of 
immovable property. 


[See also AIR 1951 Bom 127 (130) : ILR (1951) Bom 692 (DB), (Lease is a transfer of immovable 
Property within meaning of S. 53-A.)] 


3. AIR 2003 Cal 105 : 2002 (4) ICC 287 (295) ** 1994 (1) Ren CJ 79 (85) : 1994 (1) Ren CR 555 (All) ** 
AIR 1986 Orissa 47 (51) : (1985) 60 Cut LT 514. % pe 


4. 2006 (1) Cal HN 419 (428) (DB) ** 1993 (1) Land LR 147 (151) (P & H). (The plea that transfer by way 


of lease for particular period does not amount to i i 
A transfer of rights in the property and, there: 
transfer is, therefore, not tenable.) s se aT 


5. 1994 (1) Ren CJ 79 (86) (All) ** 2003 (2) Ren CR 458 (459) (P & H). 
6. AIR 1986 Delhi 364 (368) ; (1986) 2 Ren CR 446. 

7. AIR 1984 Ker 181 (183) : 1984 Ker LJ 263. 

8. AIR 1998 Kant 328 (333) : 1998 (4) Kant LJ 353. 


pe also 2004 (4) CTC 764 (770) (DB) (Mad). (Lease of cinema theatre with building, machinery and 
ixtures ete. is a composite lease even if projector and other accessories are not given to the lessee.)] 
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A ‘lease’ under this section clearly includes a sub-lease. (9) 


Lease involves separation of right of possession from ownership. Not only owner but 
other persons like mortgagee can grant lease. Even a lessee may grant lease and such a 
lease is known as sub-lease. (10) 


In the absence of any document showing letting purpose, the court has to determine 
letting purpose from nature of premises, user to which it has been put and locality. (11) 


Lease-cum-sale agreement executed between a Housing Board and allottee of house 
is not a lease but is an agreement to hire building till property is conveyed to allottee. It is 
governed by Sch. 1-A, Art. 6 and not by Art. 31(a) (iv) or (c) of Stamp Act amended in 
A.P.(12) Where under the document executed between the allottee and the Development 
Authority only the possession had been handed over with the permission to raise construc- 
tion and the land remained in ownership of the Development Authority and there was also 
stipulation for termination of agreement and also there was possession for execution of 
lease deed in future, the document cannot be said to be a lease.(13) 


Where the Railways had granted the permission to the allottee to construct the stall on 
the land of Railways and the allottee had started constructing a stall and fulfilled all the 
conditions as was required by the Railways and the rent was also fixed, the implied agree- 
ment between the parties would constitute the lease even if there was no lease deed in 
writing.(14) 

Lease of intangible property does not fall within the definition of S. 105, hence S. 106 
would not apply and there is no question of issuing notice under S. 106, lease of a business 
is not lease of immovable property within meaning of S. 105. (15) 

However the instrument conveying right to collect toll, is lease.(16) 


The definition in this section applies only to leases under this Act. It does not apply to 
leases not governed by this Act., viz., (a) leases granted before the coming into force of this 
Act, (b) leases in places to which this Act is not applicable, and (c) agricultural leases 
except when there is a Government notification making the provisions of this Chapter 
applicable. 


There is no absolute bar to a lease of movable property.(17) 


9. AIR 1963 SC 1373 (1374) : (1961) 1 SCR 445 ** AIR 1954 Pat 340 (342) : ILR 32 Pat 198 (DB). (There 
is no difference in legal character between a lease and sub-lease. Where the agreement (whether it is 
called a lease or a sub-lease) vests in the grantee a right of possession for a certain time, it operates as a 
conveyance and is a lease in the eye of law —Lease under Mines and Minerals (Regulation and Develop- 
ment) Act (1948).) 


[See also AIR 1957 Bom 127 (130) : ILR 35 Pat 1040 (DB). (The word “landlord” in Bihar Privileged 
Persons Homestead Tenancy Act (1947) (4 of 1948), S. 2(1) includes a tenant making a sub-lease.)] 


10. 1985 MPRCJ 106 (110, 111). 

11. AIR 1989 (NOC) 23 : 1988 (1) Ren CR 190 (Delhi). 
12. AIR 1986 Andh Pra 256 (257) : (1986) 2 Andh LT 409. 
13. AIR 2005 All 234. 

14. AIR 2007 (NOC) 1863 (Utr) : 2007 ATHC 2846. 

15. (1992) 2 Mad LW 213 (218) : 1993 (1) Rent LR 28. 

16. AIR 2001 AP 442 : 2001 (4) Andh LD 176 (DB). 

17. 2005 (4) Mad LW 589 (591, 591) (DB). 
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A partner in cultivation with sajhidar is different from a tenant or a lessee because 
sajhidar is not required to pay rent like lessee who has an interest in the property (18) 

In cases to which this Act applies, there will be no lease unless the essentials of the 
definition under this section are satisfied. But this does not affect the meaning to be at- 
tached to instruments for the purpose of the Registration Act and the Stamp Act. Those 
Acts contain a wider definition of the term “lease”. (19) For instance, the Registration Act 
includes a kabuliat or an undertaking to occupy, as an instrument of /ease. But such an 
instrument will not per se amount to a lease under this section as will be seen in Note 9. But 
the definitions in these special Acts relate only to procedural matters. They cannot affect 
the substantive law on the subject. In other words an instrument which is not a lease under 
this section will not be effective to create an interest in property and confer a right of 
possession, though it may be regarded as a lease for the purpose of registration or stamp 
duty. Section 105 does not recognize the distinction between a lease in possession and a 
lease in reversion. Lease appears included in the power to manage and administer proper- 
ties. (20) The law does not provide that leasé of building above land is not permissible or 
that it necessarily takes in the site underneath as well. (21) 

Without effecting delivery of possession no valid agricultural lease can be created 
even though there may be acceptance of rent. (22) 

Reading the definition of lease in T. P. Act with definition of “premises” in Delhi Rent 
Control Act (1958) conjunctly it appears that the lease of premises is not only a building or 
part of the building but also the land and other things appertaining to it and also furniture 
and fixtures provided by the landlord, facilities and amenities provided in the premises and 
necessary for beneficial enjoyment of the premises will also be part of the lease of pre- 
mises. (23) 

2A. “Immovable property,” meaning of. 
See Section 3, Note 2. See also the cases noted below. (1) 
3. Lease is an interest in property. 
The right of enjoyment contemplated by this section is an interest in the property. (1) 


18. 1966 All LJ 149 : 1965 All WR (HC) 841. 


19. AIR 1933 All 735 (737) : 55 All 874 (FB). (Stamp Act.) ** AIR 1976 All 475 : 1976 All LJ 649 (SB). 
20. (1975) 1 Kant LJ 262. 
21. AIR 1999 Him Pra 68 (71) : 1999 (2) Ren CR 623. 
22. 1971 BLJR 668 (670). 
23. 2002 (95) DLT 312 : 2002 (61) DRJ 511 (514). 
Section 105 — Note 2A 
- AIR 1984 All 130 : 1984 All CJ 241 (DB). (Lease of cinema buildi i i 
F $ ing —No lease of cinema equipment 
es or generator and screen —Test of “dominant intention of parties” — Held, more only 
ed ae building and not a lease of lucrative theatre with expensive cinema equipment.) ** 1979 
1 ent : e : (1980) 1 Ren CR 142 (A lease in respect of the structure alone does not necessarily 
ja mE o the land on which the structure is constructed.) ** AIR 1952 Orissa 116 (116, 117): 21 
= in lease giving a right to collect rents from tenants is lease of immovable property.) ** 
a (150) (DB). (Right to tap coconut trees and take toddy is benefit to arise out of 


immovable property withi ition i i 
AED) Property within definition in S. 3 (25), General Clauses Act, and grant of such right held to be 


Section 105 — Note 3 
1. AIR 1919 Mad 168 (169) : 42 Mad 203 (SB). (Provisions of law like S. 39 of the Contract Act which are 
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Unless there is a transfer of such an interest there can be no lease. (2) Parties cannot by their 
pleadings after the intrinsic character of the tease or bring about a change of the rights and 
obligations flowing therefrom. (3) The grant of a merely personal right of possession will 
not be a lease. It will only be a licence. (See Note 13.) Hence, where the agreement is not 
even to give a personal right of possession, there can be no question of a lease merely 
because one person agrees to pay an annual sum to another and such agreement has a 
collateral reference to a transaction which results in the property being transferred to the 
person by whom the money is agreed to be paid. (4) See also Note 4. 

An occupant or tenant has no interest in the property except the right of occupancy 
consistent with the legislation governing the subject if any, and of course, the contract of 
lease and/or licence if there be any. (5) A lease being an interest in immovable property in 


not applicable to mere contracts are not applicable to lease.) ** AIR 1960 Ker 212 (213) : ILR (1960) Ker 
417 (DB) ** AIR 1958 Andh Pra 522 (531, 532) : ILR (1958) Andh Pra 289 (DB) ** AIR 1957 Andh Pra 
619 (621) : 1956 Andh WR 1093 (DB) ** AIR 1955 Pat 421 (423). (A lease creates a right in rem and not 
only a contractual right.) ** AIR 1951 Bom 127 (129) : ILR (1951) Bom 692 (DB) ** AIR 1940 Cal 89 
(90) : ILR (1939) 2 Cal 254. (Even a lease from month to month is such interest.) ** AIR 1914 Cal 485 
(486) (DB). 

[See AIR 1924 Rang 278 (279) (DB) (Lessee was held to be a “transferee of the premises” though a 
limited transferee.) ** AIR 1937 All 10 (12) : ILR (1937) All 312 (DB). (A transfer of immovable prop- 
erty contemplated by S. 53-A includes a transfer by lease.)} 


[But see AIR 1941 All 56 (59, 60) : ILR (1941) All 17 (DB). (Note — In this case, in pointing out the 
difference between a usufructuary mortgage and a lease the Court observed that there is a transfer of an 
interest in the property under a usufructuary mortgage while under a lease there is only a transfer of the 
right of enjoyment of the property —This can only mean that under a mortgage an interest in the fee 
simple is transferred while under a lease only the right of possession is transferred — It cannot be sup- 
posed that the Court intended to lay down that a lease does not amount to an interest in the property — It 
would be a preposterous supposition.)] 


NOTE — It may be noted that the section does not expressly state that a lease is a transfer of an interest 
in immovable property, and the transaction is defined as a transfer of a right to enjoy immovable property 
— Notwithstanding this, it is established that a lease is a transfer of an interest in immovable property. 


2. AIR 1965 Assam 55 (57) : ILR (1964) 16 Assam 435 (DB) ** AIR 1957 Cal 350 (355) : ILR (1958) 1 Cal 
55. (Sale of wood standing in certain forest for specified price — It was sale of goods and not a transfer of 
any interest in land.) ** AIR 1954 Pat 249 (253) : 1954 Cri LJ 664 : ILR 32 Pat 887 (DB). (Right to 
construct platform on drain granted by Municipality on payment of annual rental — It is merely right to 
do something on drain — It does not create any interest in the drain itself — Grantee is not a lessee.) ** 
AIR 1926 Pat 487 (489) (DB). (A bidsheet or dak fard showing the bids made at the auction of land for 
settlement is a verbal settlement, and the document which did not contain the most important terms and 
was never intended to be delivered to the lessee as a document of title cannot in such circumstances 
constitute a lease.) 


3. AIR 1989 SC 1834 (1841) : 1989 (2) SCR 401. 


4. (1902) 25 Mad 603 (611) : 29 Ind App 138 (PC). (Collateral agreement to pay a certain sum monthly for 
five years to the owner of an estate in consideration of his granting a permanent lease is not a part of the 
lease and does not require registration.) ** AIR 1934 Bom 140 (142) (DB). (Plaintiff's land compulsorily 
acquired for providing special railway siding to defendant’s mill — Arbitration award under which plain- 
tiff is to hand over the compensation money to the mill and receive an annual payment at so much per unit 
of aréa from the mill — This is not a transfer of an interest in immovable property by the plaintiff to the 
mill.) ** AIR 1930 All 678 (681) (DB). (Raiyatnama executed by a person already in possession held to 
be only a collateral agreement and not a lease.) 


5. 1993 (2) Bom CR 329 (352). 
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land(6), entitling the lessee to possession, a suit for ejectment against a lessee does not lie 
so long as the lease is in existence. (7) A merely personal right of possession under an 
agreement will not be in itself a good defence to such a suit. (8) 

It is not open for a person to contend that a person who is mentioned in the lease deed 
as a tenant is only a benamidar and such contention would not be available against the 
landlord. The tenancy relationship is not only a property relationship, but also a personal 
relationship. It gives rights not only in rem but also rights in personam. No one can prevail 
upon the lessor to choose his lessee. That is the basic feature of the transaction of lease and 
law relating to lease. If a benami transaction is recognised in the law of lease, this entire 
basic feature of lease will vanish. The lessor’s right to choose personnel of his lessee would 
wholly be defeated by such benami transaction, such transactions, therefore, cannot be 
countenanced by law at all. (9) 

As to whether a lease is a sufficient interest in the property to entitle the lessee to 
redeem a mortgage on the property, see S. 91, Note 12. 

A lessee has a sufficient interest in the property to entitle him to apply under O. 21, R. 
89 of the Civil Procedure Code to set aside a sale of the property in execution. (10) See also 
the A.I.R. Commentaries on the Civil Procedure Code, 10th (1985) Edition, O. 21, R. 89, 
Note 12. 

It is the general law that anybody having interest in the land has the right to transfer 
that land. Lease is a transfer of right in property. The person acquiring that right will, in the 
ordinary course have right to further transfer the property. That is the ordinary incident of 
one’s proprietary right. And normally clog on that right is not countenanced. (11) A lessee 
has a separate alienable interest in the property. Thus, where in execution of money decree 
against the lessor, the auction-purchaser obtained the possession of the property leased in 
spite of resistance by lessee and the lessee filed a suit under O. 21, R. 103, Civil P. C. 
against auction-purchaser, it was held that the lessee was not the representative of the lessor 
and the suit was not barred under S. 47, Civil P. C. (12) 

A lessee’s interest in demised premises is property within Art. 19(1)(f) of the Consti- 
tution subject to provisions of Cl. (5) thereof. (13) 

The right of the lessee in the leased property subsists even if the leased property has 
been destroyed by fire, tempest or flood or violence of an army or of mob or other irresist- 
ible forces unless the lessee exercises his option that on happening of such events the lease 


6. 2003 (6) Scale 173 (180). 


ne (1907) 34 Cal 57 (63) (DB) ** AIR 1928 All 95 (95) ** (1931) 130 Ind Cas 14 (15) (DB) (All). (Suit 
against defendant as trespasser —Defendant Proved to be lessee — Suit dismissed.) 


8. (1903) 1 KB 577 (580) : 72 LIKB 103 : 88 LT 46 : 51 WR (Eng) 343, Zimbler v. Abrahams. (Lease void 
—Agreement not to eject lessee during his lifetime contained in the lease.) 


[But see AIR 1930 All 678 (681)(DB). (Tenancy void —lIndependent collateral agreement not to eject 
during a certain period is good answer to suit for ejectment. Note — Submitted wrong.)] 
9. (1989) 1 Bom CR 138. 


10. AIR 1928 Mad 1191 (1191) : 51 Mad 770 (DB). (Sale subject to lease.) 
11. (1989) 2 Cal LT 333 (336). 

12. AIR 1965 Andh Pra 8 (10) : ILR (1966) Andh Pra 616. 

13. AIR 1965 SC 1008 (1014) : (1965) 1 SCR 542. 
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has been rendered void. The express provision in Cl. (e) of S. 108 leaves no doubt in this 
respect. (14) 

If the vested lease-hold right of tenant has not been divested by him by reason of 
stipulation of payment of rent by the partnership there is no sub-letting. (15) 


Where a one storeyed building is given on lease, the presumption, in absence of con- 
tract to the contrary, is that roof is also let with the building. The roof constitutes a part of 
the building. (16) 

Under the English law, a lease for a term is only what is known as a chattel interest 
and not a real interest, i.e., one corresponding to an interest in immovable property. This is 
not so under the Indian law.(17) as seen above. Before, therefore, resorting to English 
decisions, for determining the relations of landlord and tenant, it should be seen what the 
law of India is. (18) 

Where A and B take property on lease together. They need not be treated as joint 
tenants in absence of unity of title or interest between them. If A and B were co-tenants, 
notice terminating tenancy served on only one of them would be invalid.(19) 

A warehouseman who acts as an agent or bailee of his client or customer cannot be 
said to have leased or licenced the premises or any part thereof to his client or customer. A 
warehousing agreement cannot be construed as a lease or licence. (20) 

’ 4. Agreement to grant lease. 

As seen in Note 3, a lease under this section is a transfer of an interest in immovable 
property. Hence, there must be a present demise to constitute a lease. A mere agreement to 
grant a lease in future will not be a lease.(1) Such an agreement will merely create a per- 
sonal right and not an interest in the property. It is a matter of construction in each case 
whether the agreement is merely an executory one,(2) or a present demise and creates an 


14. AIR 1996 Bom 389 (397) : 1996 (4) Bom CR 414. 
15. (1969) 1 Mad LJ 644 : (1968) 81 Mad LW 478. 
16. AIR 1986 Delhi 236 (244). 


17. (1953) 6 Sau LR 383 (386). (Lease executed before T.P. Act applied to Junagadh State.) ** AIR 1919 Mad 
168 (170, 172) : 42 Mad 203 (SB). 

18. AIR 1930 PC 59 (60) : 57 Ind App 110. 

19. 1980 All LJ 809 : 1980 UP RCC 567. 

20. (1996) 39 DRJ 757 (759). 

Section 105 — Note 4 
1. AIR 1962 All 147 (148, 149) : ILR (1962) 1 All 113 (FB) ** AIR 1958 Pat 589 (593) : ILR 57 Pat 339 ** 

AIR 1929 Rang 164 (165) : 7 Rang 70 (DB). (Held that the landlord’s letter informing the tenant ‘as long 
as you occupy room we shall not ask you to vacate’ did not amount to an agreement of lease.) ** (1910) 
37 Cal 808 (811) (DB). (Document held did not require registration.) ** (1863) 1 Mad HCR 153 (157) 
(DB) ** AIR 1914 Low Bur 241 (243) : 8 Low Bur Rul 64 (DB). Suit for specific performance of such 


agreement is not for the recovery of property.) ** (1910) 5 Ind Cas 38 (39) (Cal). (Is admissible in 
evidence though unregistered.) ** (1878) 3 Cal 322 (324) (DB). (A dow! fehrist is not a contract of lease.) 


[See also AIR 1960 All 420 (424) : ILR (1959) 2 All 561 (DB). (Document intending to effect present and 
immediate demise — Document is lease even if possession was not given.)] 


2. AIR 1964 Pat 71 (72). (Lease deed registered — Full consideration not paid — Held that the intention of 
the parties was to pass the title only on payment of consideration.) ** AIR 1958 Bom 471 (473, 474) : ILR 
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interest in the property.(3) In considering the effect of the document Court must enquire 
whether it contains unqualified and unconditional words of present demise and includes 
the essential terms of a lease. Generally, if rent is made payable under an agreement, from 
the date of its execution or other specified date, it may be said to create a present demise. 
Another relevant test is the intention to deliver possession. If possession is given under an 
agreement and other terms of tenancy have been set out, then the agreement can be taken to 
be an agreement to lease.(4) The mere fact that an agreement provides that the lease is to 
commence from a future date(5) or that there is a provision for the execution of a formal 
document(6) does not make it a merely executory agreement and not a lease. When, how- 
ever, it is an essential condition of the bargain that the agreement is subject to, and depen- 
dent upon, a final agreement being drawn up and executed, there is no concluded contract 
binding the parties until the final agreement is executed.(7) Notwithstanding that the in- 


(1959) Bom 182. (Compromise decree held did not create any lease.) ** AIR 1958 Pat 589 (593) : ILR 37 
Pat 339 ** AIR 1955 Nag 170 (173) : ILR (1955) Nag 151 (DB). (Document executed on 15-4-1944 by 
the owner of land, stating that transferee had become occupancy tenant from that day in lieu of certain 
amount due. In case the amount was not paid by the landlord before 1-6-1944, the transferee was to 
become the owner — Only four anna stamps affixed so as to make it valid as a hand note — Document not 
signed by both parties nor witnessed by other persons — Possession never given — Document held to be 
an agreement for future lease.) ** AIR 1921 Cal 127 (128) (DB). (Agreement creating in the plaintiff a 
right to obtain patni lease on certain conditions at a future date.) ** AIR 1921 Bom 200 (201) : 45 Bom 8 
(DB). (Does not require registration.) ** AIR 1923 Cal 432 (433) (DB). (Compromise recording past 
agreement.) ** (1910) 5 Ind Cas 38 (39) (Cal). (Commencing from the next day.) ** AIR 1933 Rang 220 
(221, 222) (DB). (Oral agreement.) 


[See also AIR 1929 Rang 184 (185) : 7 Rang 144 (DB). (Assignment by prospective lessee of agreement 
in his favour for grant of lease — No relationship of landlord and tenant is created between assignor and 
assignee.)] 


3. AIR 1923 Oudh 237 (238). (Whether a contract in writing or orally made is to be construed as a lease or 
merely as an agreement to lease must be gathered from the terms of the whole document) ** AIR 1919 Cal 
168 (168) (DB). (Document held to be a lease though described as a deed of contract.) ** (1910) 8 Ind Cas 
44 (46) (DB) (Cal). (The question whether there was a present demise or merely an agreement to make a 
demise in future must depend upon the paramount intention of the parties.) 


[See also (1964) 68 Cal WN 786 (795, 797). (No sharing of profits but one person required to pay fixed 
sum periodically to the other and carry on business in his own name on the property of the other — 
Transaction held to be lease and not partnership.)] 


4. AIR 1959 SC 620 (624) : (1959) Supp (2) SCR 107. 


5. AIR 1959 SC 620 (625) : (1959) Supp (2) SCR 107 ** AIR 1966 Punj 365 : j 
2 ij (368) : ILR (1966) 1 Punj 71 
+t AIR 1909 Cal 609 (617) (DB) ** AIR 1958 Pat 589 (593) : ILR 37 Pat 339 ** AIR 1930 Bom 210 
(212) ** AIR 1925 Cal 1087 (1089, 1092) : 52 Cal 695 ** (1913) 18 Ind Cas 496 (497) (DB). (Lah). 
(Registered deed of lease, lease commencing from future date.) ** AIR 1917 Nag 207 (208) (Do.). 


6. AIR 1959 SC 620 (625) : (1959) Supp (2) SCR 107 ** AIR 1966 Punj 365 (368) : ILR 196 i 
(DB) es AIR 1958 Pat 589 (593) : ILR 37 Pat 339 ** AIR 1947 Sind 6 ty > 2s Ind Se de ae 
essential matters to be incorporated into an agreement had been agreed upon, though the formal document 
was to be executed later, there is a concluded contract, that could be specifically enforced. A contract for 
a lease is specifically enforceable notwithstanding that the commencement was subject to the happening 
of a contingency which is at the lime uncertain provided that at the time the contract is sought to be 
enforced, the contingency has occurred.) ** AIR 1934 Mad 418 (419, 420) : 57 Mad 760 (DB). (Lessee 
was given possession and rent was taken.) ** AIR 1930 Bom 210 (212, 213) ** (1886) 10 Bom 101 (104) 
BRAY leone = 9 ba aed a aes intention.) ** AIR 1925 Cal 1087 (1093) : 52 Cal 695 ** 

) (DB). (Lessor had a 4 - i i 
failed to execute it.) ** AIR 1930 Pat $30 pen = — 


7. AIR 1947 Sind 6 (11) : 225 Ind Cas 264 
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strument contains words of present demise, it is construed as an executory agreement where 
certain things have to be done by the lessor before the lease is granted such as the comple- 
tion or repair or improvement of the premises, or by the lessee, such as the obtaining of 
sureties.(8) Even where possession is allowed to be taken under the agreement it may, 
under certain circumstances, amount only to a personal agreement not creating any present 
interest in the property, (9) the right to take possession pending the grant of the lease being, 
in such cases, only a licence. But the circumstances of the case may show that apart from 
the lease that is agreed to be granted, there is another tenancy arising by implication from 
payment and acceptance of rent.(10) The agreement that the rent should be paid on a cer- 
tain date in advance would import that the term of the lease started to run from that date and 
the document cannot be said to be uncertain and incomplete even though the lease did not 
specify the date of commencement.(11) 


Consent decree was passed wherein the tenant agreed to vacate the premises and 
would submit to eviction decree and the landlord agreed that existing structure would be 
demolished and after re-construction of new building, specific area would be let out to the 
tenant stated to be statutory tenants. Held that the agreement between the parties resulting 
in consent decree did not create lease but an agreement of lease which could be specifically 
enforced in a Court of general jurisdiction and suit before Small Cause Court was not 
maintainable. There cannot be demise in praesenti of a building which is yet to be con- 
structed. If a document purports to transfer a right to enjoy property which is yet to come 
into existence, then if necessarily means an agreement to transfer and not a transfer in 
existing property.(12) 

A document in such a form that it can neither be called a lease or an agreement of 
lease but gives a right to possession may come within the description of an Amalnama.(13) 

A document styled as an agreement embodying permission to work the lease-area for 
commencing mining operations pending the execution of a formal lease in accordance with 
Mineral Concession Rules, could not be regarded as a lease.(14) Where under a document 
right to collect rent from the property was given with a future right to appropriate towards 
his service remuneration excess collections to himself and pay agreed sum to the lessor itis 
merely an agreement and not a lease.(15) 


8. AIR 1954 SC 496 (498) : 1954 Cri LJ 1333 : 1955 SCR 158. 

9. AIR 1958 Pat 580 (593) : ILR 37 Pat 339 ** (1906) 33 Cal 502 (504, 505) (DB). (Reclamation licence 
with agreement for lease). ** AIR 1924 Cal 558 (560) (DB) ** AIR 1930 Pat 356 (357). (Lands granted 
for reclamation.) 

[See AIR 1925 Cal 370 (372) ** (1903) 1 KB 881 (887) : 72 LJKB 564 : 88 LT 795, Driscoll v. Battersea 
Borough Council. (Building agreement — Agreement that the builder should enter on the land and build 
houses thereon, and that a lease should be granted of each house when erected and that the builder should 
in the meantime pay £ 200 a year until the leases were granted.)] 
Also See Note 14 

10. (1861) 3 LT 809 (810) : 30 LJQB 94 : 122 RR 858, Anderson v. Midland Ry. Co. (Tenancy at Will.) ** 
(1906) 33 Cal 502 (504, 505) (DB). 

11. AIR 1960 All 420 (423) : ILR (1959) 2 All 561 (DB). 

12. (1982) 1 Bom CR 35 (46) 

13. (1967) 71 Cal WN 631. 

14. AIR 1975 Madh Pra 196 (207) : 1975 MPLJ 801. 


15. AIR 1978 Mad 248 : (1978) 1 Mad LJ 190 (DB). 
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Rent note evidencing terms of lease, amounts to a contract or at least disposition of 
property. But if the rent note gives name of one person as a lessee oral evidence cannot be 
led to prove another person as lessee.(16) 

A mere agreement for a lease not resulting in transfer of interest in the premises in 
question is not a lease which requires registration.(17) 

A mere executory agreement for the grant of a lease under which the promisee enters 
into possession of the property is not by itself a good defence to a suit for ejectment against 
him by the owner.(18) Under the doctrine of Walsh v. Lonsdale(19) such a person would be 
entitled to an equitable interest in the property. It has been held by the Privy Council(20) 
that the doctrine does not apply to India, but that if the owner sues for the ejectment of the 
intended lessee the latter can obtain a stay of the suit and sue for specific performance of 
the agreement to grant him a lease.(See Note 3 on S. 53-A.) Apart from this, in proper 
cases, the promisee under such agreement may be entitled to rely on S. 53-A of the Act as 
a defence to the suit for ejectment.(21) An agreement for the grant of a lease though not an 
interest in the property, is an obligation annexed to the ownership of the property within the 
meaning of S. 40 and is enforceable against transferees of the property with notice of such 
agreement or gratuitous transferees.(22) (See also S. 40, Note 13.) 

Specific performance of an agreement for the grant of a lease will not be enforced 
unless the terms of the lease can be ascertained with reasonable certainty from the agree- 
ment.(23) 


16. AIR 1981 Punj 73 : 83 Pun LR 104. 


17. AIR 1980 Cal 128 ** AIR 1982 Mad 156 : (1981) 2 Mad LJ 298. (Agreement to lease — Demise to 
commence only on happening of contingent even, viz., on tenant taking delivery of possession at his 
option at future dates provided in documents and on lessor handing over possession — Held, documents 
did not create a present demise, and, registration under Section 17(d) was not necessary.) 


18. AIR 1957 Cal 625 (626) : ILR (1957) 3 Cal 636. 


[See (1903) 1 KB 577 (578, 582) : 72 LIKB 103 : 88 LT 46 : 51 WR (Eng) 343, Zimbler v. Abrahams. 
(Only remedy is damages or suit for specific performance of contract.)] 


19. (1882) 21 Ch D 9 (15) : 52 LJ Ch 2 : 46 LT 858 : 31 WR (Eng) 109. 
20. AIR 1931 PC 79 (82) : 58 Cal 1235 : 58 Ind App 91. 


[See also AIR 1936 Pat 133 (135). Oral lease — Suit for ejectment by landlord — Tenant has a right to 


specific performance but it cannot be said that landlord is est 4 ee 3 
defendant.)] is estopped from saying that he is entitled to eject 


21. AIR 1950 SC 1 (4) : 1950 SCR 75 ** AIR 1963 Andh Pra 239 (240, 241) : (1962) 1 Andh LT 381, (Lessee 
put in possession in part performance of the contract to lease can resist a suit for eviction — AIR 1950 SC 
1, Rel. on. — Obiter — Reversed on another point in AIR 1963 Andh Pra 489 (DB).) 

22. See (1902) 25 Mad 3 (6) (FB), (Reference under Stamp Act, S. 57.) 


23. AIR 1944 Mad 518 (524) : ILR (1945) Mad 355 (DB). (Agreement to grant lease is not unenforceable 
merely because it does not specify from what date the lease to be granted is to commence — Section 110 
can be read into the agreement — AIR 1921 PC 71, Distinguished as being concerned with facts of a very 
special nature — Similarly, where, though actual figure of rent is not given, but the mode of fixing the 
rent is given, the agreement is not uncertain) ** AIR 1924 Cal 346 (347, 348) ** AIR 1922 Bom 404 
(404) (DB). i 
[See (1881) 19 Ch D 233 (239) : 51 LJ Ch 329 ; 45 LT 599 : 30 WR (Eng) 93, Marshal: i 
executory agreement for a lease does not satisfy the Statute of Ben un e itcan be — ra 
what day the term is to begin, and there is no inference that the term is to commence from the date of the 
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A lease unaccompanied by delivery of possession is not invalid as the lessee is en- 
titled to sue for specific performance of the contract for delivery of possession.(24) See 
also Note 35. 


A person entering into possession under a mere agreement for the grant of a lease 
may be liable for damages for use and occupation (25) though he is not liable for rent. 
Further, he may be liable under the agreement for damages for breach of contract if he 
vacates the property before the end of period for which he has agreed to be in possession by 
paying rent.(26) 

(A) Registration Act. 


Under the Registration Act, S. 2(7), an agreement to lease is included within the 
definition of a lease. But it has been held by the Privy Council(27) that the definition only 
applies to an agreement which creates an interest in the property. While approving this 
view of the Privy Council, the Supreme Court has held in the undermentioned case(28) that 
the expression an agreement to lease covers only such agreements as create a present de- 
mise. Hence, there is practically no difference between the Registration Act and this Act so 
far as this proposition is concerned, namely, that a merely executory agreement to grant a 
lease is not a lease. 

Under provisions of Act or under the Registration Act there is no embargo to execute 
and register a lease retrospectively.(29) 


Lease of rearing fish in tank for 10 years requires registration.(30) 


The lease of Khandsari Sugar Mill for one cane crushing season being for less than one year 
and the annual rent not being reserved, is not registrable. When the terms of lease were settled 
orally and possession given, the document reducing the terms in writing executed thereafter is 
admissible in evidence.(31) 


An oral lease of agricultural land in absence of any notification by State Government 


agreement in the absence of language pointing to that conclusion, Jaques v. Millar, (1877) 6 Ch D 153, 
Overruled; Blore v. Sutton, (1816-17) 3 Mer 237, Followed.)] 


[See also (1966) All WR (HC) 1 (3), (Suit for ejectment — Condition in lease that lessee should start 
construction within three years, otherwise lease to be considered as cancelled — Condition is not vague.) 
** (1905) 29 Bom 580 (606) (DB). (Attempt to create interest unknown to law — Lease invalid — Claim 
to treat it as agreement to grant lease and to have such agreement specifically enforced is also open to the 
same objection.)] 


24. 1968 All WR (HC) 163. 

25. (1912) 15 Ind Cas 432 (432) (Mad). 
Also See Note 70. 

26. AIR 1927 Cal 275 (277) (DB). 

27. AIR 1919 PC 79 (80) : 46 Ind App 240. 


[See also AIR 1951 Pat 613 (615) ** AIR 1927 Cal 275 (276) (DB). (Where there in an oral agreement to 
grant a lease, a document which merely puts on record the agreement subsequently, does not require 
registration and is admissible in evidence to prove the oral agreement.)] 


28. AIR 1959 SC 620 (624) : (1959) Supp (2) SCR 107. 
29. AIR 2004 Cal 79 (82). 

30. 1990 All LJ 1015. 

31. AIR 1994 Andh Pra 206 : 1993 (2) LS (AP) 318. 
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under Ss. 107 and 117 is perfectly valid if proved.(32) A compromise decree can operate as 


a lease. (33) 

When by way of agreement a party was given possession of open land; a lease was 
created. However, the agreement being not registered it cannot be said to be legal and 
valid.(34) However mere non-registration of lease, would not make a person inducted in 
premises as unauthorised occupant much less a trespasser.(35) 

An unregistered lease agreement can be relied upon the establish the purpose for 
which the property was leased out and such reliance cannot be treated as “affecting” the 
property but would only be an attempt to establish a collateral purpose. What is prohibited 
under S. 49(c) of the Registration Act is the attempt to enforce the terms of the unregistered 
document. (36) 

An unregistered lease deed cannot be referred to ascertain the period for which lease 
was created. It can only be taken into consideration for collateral purpose, namely, the 
nature of possession of the occupant.(37) ` 

As to whether a counterpart, kabuliat, rent note, etc., are leases within the meaning of 
this section, see Note 9. They are leases under the Registration Act. 

(B) Stamp duty 

Where as per the agreement the licensee is put in possession of property only for the 
purpose of constructing building and no interest in land is conveyed in his favour, the 
agreement is not chargeable to stamp duty, as lease under Art. 36 of the Bombay Stamp 
Act. (38) Instrument conveying right to collect toll is lease within the meaning of S. 2(16)(c) 
of the Stamp Act. The “lease” within the meaning of Stamp Act has much wider meaning 
the “lease” defined under the T. P. Act. S. 2(16)(c) of the Stamp Act is not ultra vires. 

5. “Right to enjoy.” 

The section defines a lease as the transfer of a right to enjoy immovable property. The 
fundamental conception of a lease is that it is the separation of the right of possession from 
ownership. (1) Though the section uses the word enjoy instead of the word possess there is no 


32. AIR 1959 Assam 60 (61) : ILR (1957) 9 Assam 50 (DB). 

33. AIR 1966 J&K 13 (18) : 1965 Kash LJ 369 (DB). (AIR 1949 Bom 402, Rel. on.) 
34. 2006 (2) Bom CR 236 (239). 

35. AIR 2008 Kant 14 (18) : 2007 (6) AIR Kar R 545. 


36. AIR 2000 Mad | (6) : (1999) 3 Mad LJ 423 (AIR 
Mad 287, Held per incuriany, (AIR 1999 SC 744, Foll. AIR 1995 Mad 146 and AIR 1998 


37. ILR 1991 (2) P & H 418 (420). 
38. 1999 AIR SCW 4742 (4744) 
39. AIR 2001 Andh Pra 442 (445) : 2001 (4) Andh LT 228. 


Section 105 — Note 5 


1. See Salmond Jurisprudence 9th Edn. 1973, Page 597 ** 1999 (1) Cal HN 393 (399) ** 
Cage : 1959 Jab LJ 534. (Reversed in AIR 1962 SC 1916 on poh te point.) ** 1957 MPLI 542 (543, 84a) 
AIR 1957 Mad 749 (750) : (1957) 2 Mad LJ 260. (Held that the clauses in the lease did not render the 
transferees the owners of the lands.) ** (1956) 60 Cal WN 642 (644) (DB) ** ILR (1954) Cut 671 (678) 
(Contract permitting petitioner to go upon land of proprietors to pluck, gather and carry away tanii 
ieaves — There is no transfer of possession as such of any part of estate or of any land within estate.) 
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authority for holding that it contemplates the exclusion of possession when it refers to enjoy- 
ment. (2) The word enjoy must, therefore, be taken to include possession also. The framers of 
the section do not seem to have intended to depart from the accepted and well-established 
connotation of lease in jurisprudence. 


When possession is passed to a party under an agreement, the possession is coupled 
with certain rights and obligations. Possession cannot be taken separately from enjoyment. 
There cannot be any question of possession without enjoyment, for possession is a neces- 
sary ingredient for a lease, so also enjoyment of property is a necessary ingredient for lease. 
In instant case, the plaintiff was given licence to excavate granite. He was not given mere 
possession but it was coupled with obligation to remove granite and level the property. 
Possession cannot be separated from purpose of enjoyment of property. (i. e., excavating 
mineral in instant case).(3) The basic ingredient of a lease as emerges from S. 105 would 
pre-suppose not only possession but control. Both must co-exist. In order that the posses- 
sion is exclusive the party must have access to the premises uninterruptedly at all points of 
time. The aspect of exclusive possession pre-supposes the unrestricted access whenever the 
party wants and if there are restrictions on such access or exist, then it would not be con- 
strued in law as being exclusive possession. (4) 


An owner of a land cannot create a lease in respect of a property in favour of a person, 
which is in occupation of trespasser. (5) 

No doubt, S. 108(b) which deals with the lessor’s duty to put the lessee in possession 
of the property, is subject to the opening words of the section under which the parties can 
exclude the operation of any particular clause by express contract. But this only means that 
the lessor’s duty of putting the lessee in possession can be excluded by express contract. It 
does not mean that the parties can agree that the lessee is to have no right of possession. If 
they do so, then the transaction would not be a lease. Hence, it is apprehended that the 
transfer of a mere right to the usufruct of the property without the right of possession will 
not be a lease. (6) 

Thus an agreement in respect of right to collect and take away minor forest produce is 
not a lease. (7) A person given a right to fish in a tank without a right to the soil of the tank 
underneath cannot be held to be a lessee in respect of Jalkar rights i.e. tank fishery. (8) 


2. 1959 MPLJ 374 (376) : 1959) Jab LJ 534. (Reversed in AIR 1962 SC 1916 on another point.) ** AIR 
1950 East Punj 296 (300) (DB). 

3. 1996 AIHC 5368 (5375) : 1996 (1) Mad LJ 218. 

4. 1995 (1) Bom CR 377 (384). 

5. 1999 (1) Cal HN 393 (399). 

6. AIR 1969 Ker 11 (14) : 1968 Ker LT 428 (FB) ** AIR 1950 East Punj 296 (300) (DB). 


[See also AIR 1959 Madh Pra 120 (124, 125): 1959 MPLJ 268 (DB). (Fruits growing on trees — Agree- 
ment to pluck and take fruits away — Transaction is not lease — It relates to sale of growing crop.)] 


NOTE — At the same time, the mere fact that A is entitled to a share of the usufruct of property in the 
possession of B will not be sufficient to show that a relationship of landlord and tenant exists between the 
parties and that A is the landlord and B is the tenant — Thus, a zamindar’s right in respect of the land in 
the occupation of ryots under him is said to be a right to a share or produce. But this does not prove the 
existence of the relationship of landlord and tenant between the parties. 
See (1897) 20 Mad 299 (302, 303). 

7. AIR 1969 Andh Pra 399. 

8. (1977) 2 Cal LJ 580 (DB). 
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In a case where agreements were for short periods of 9 to 10 months and during the 
short periods of currency of agreement the respondents were merely granted the right to 
pluck, cut, carry away and appropriate the enumerated forest produce existing on the land, 
the Supreme Court (9) held that the acquisition by the respondents not being an interest in 
the soil but merely a right to cut the fructus naturals, the agreements in question possessed 
the characteristics of licences and did not amount to leases so as to attract the applicability 
of Article 31(c) of the Stamp Act. It was held by Madras High Court (10) that a transfer of 
a right to the usufruct of the property without exclusive possession may amount to a lease, 
such as a lease of land for raising Tapioca where the lessor retained the right to raise and tap 
rubber plants. 

It was, however, held in subsequent cases of the same High Court (11) that the lease of 
right to collect the usufruct from coconut tope was a transaction of licence only as no 
interest is granted in the land in such transaction. The defendant was given licence to pluck 
coconuts from some coconut trees and remove them. There was no written agreement. The 
trees were not planted nor watered and reared by the defendant. He was also not raising any 
crop on the land and could not claim any interest in the land. Thus, the transaction was not 
a lease but a licence to collect usufruct from the coconut trees. (12) This view was, how- 
ever, not followed in a later judgment of the Madras High Court (13) wherein it was held 
that a bare right to pluck coconuts amounts to lease and not licence. Since there is no valid 
lease unless the right of possession is granted to the lessee it follows that when a person has 
already granted a lease he cannot grant a fresh lease of the same property during the con- 
tinuance of the previous lease. Such a lease has no effect and no rent can be recovered on its 
basis. (14) But he can lease out the reversion. 

When a lease is executed, the transfer which takes place is a transfer of limited ri ght to 
enjoy the property during the period of the lease. While, therefore, a tenant has a right to 
enjoy the property, there is still the reversion in the landlord i.e., the ownership in the 
property still continues to remain in the landlord. This reversion can be transferred. (15) 

The word enjoy is, however, not used as the equivalent of possess. The connotation of 
the word possession as used in the Act is distinct from enjoyment and does not necessarily 
include enjoyment. (16) This is clear from Sections 58 and 76 of the Act. Those sections 


9. AIR 1976 SC 1813 : (1976) 3 SCR 661. 

10. AIR 1972 Mad 339 (343, 344) : (1972) 1 Mad LJ 239 (DB). 

11. (1981) 1 Mad LJ 11 (13) : ( 1980) 93 Mad LW 505 ** 1977 Tax LR 1691 : (1978) 2 Mad LJ 126 (DB). (The 
coconut trees leased were yielding even during the time when it was leased out. The lease itself was only 
for a period of three years. Therefore, the coconut trees could not have been planted and reared by the 
lessee and the lease is only a lease of the usufruct and not an agricultural lease for cultivation of coconut 
plants. Merely spending money for preservation of the tope or nurturing the plant would not amount to an 
interest in the land itself. There is no interest in the land and the lease was only a lease of the usufructs.) 

12. AIR 2000 Mad 388 (390) : 2000 (3) Mad LW 362. 

13. AIR 1982 Mad 396 : (1982) 2 Mad LJ 290, ((1981 1 in vi 
148 and AIR 1977 Mad 3625 (( ) 1 Mad LJ 11, Not followed in view of AIR 1949 Mad 

14. AIR 1935 Cal 193 (195). 


[See also (1874) 1 Ind A 
of the lands leased.)] 


15. AIR 1956 Bom 749 (752) : ILR (1956) Bom 51 (DB) ** (1951) 55 Cal WN 86 (87) (DB). 


16. AIR 1951 Trav-Co 189 (190, 191) : 1951 K i H 
A er LT 44 (DB). (AIR Commentaries on T.P. Act quoted and 


Pp 76 (81) (PC). (A Valid lease cannot be granted by a person not in possession 
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show that though a usufructuary mortgagee is entitled to the possession of the mortgaged 
property, he is not entitled to the enjoyment of the property. Because, the usufruct of the 
property is treated as belonging not to the mortgagee but to the mortgagor. The mortgagee 
has only the right to receive such usufruct and reimburse himself for his debt from it. Under 
a lease, however, the usufruct of the property belongs to the lessee. The transfer of a bare 
right of possession without the right to the usufruct is not a lease. (17) Thus, the word enjoy 
seems to be used in the sense of the beneficial occupation of property. Such a meaning is 
not inconsistent with the literal sense of the word. Because, one of the meanings of this 
word is to occupy as a good or profitable thing. (18) 


Where the words used in a Will were “all my movable and immovable properties” the 
right of enjoyment being an interest in the immovable property would be covered under 
those words used in the Will. Thus, tenancy rights would be included in those words. (19) 
There must be a transfer of the exclusive right of possession of the leased property in order 
to constitute a lease. (20) (See Note 13). The continuance in the transferor, after the trans- 
fer, of any share in the right of possession is detrimental to its character as a lease. This does 
not mean that there cannot be a lease of an undivided share in joint property. What is meant 
is that the transferor cannot reserve to himself any share in the right of possession. 


Tenancy in respect of an undivided share can be created by a co-sharer in favour of 
another co-sharer. (21) There may be land without anything attached to it which can be 
leased out. Or there may be also land with things attached to it such as building which also 
can be leased out. However, it does not mean that the land and the building cannot be leased 
out separately. If the lease is in respect of the building it does not necessarily include lease 
in respect of the land underneath it. Therefore, when the interest of the lessee of the land 
comes to an end, the lessee or the tenant of the building becomes ipso facto tenant of the 
landlord.(22) 

The lessee has perfect rights as against his lessor and also against the whole world 
except his lessor’s co-sharers to whose right of partition, so long as it subsists in law, the 
lessee’s lease would be subject and subordinate. (23) 

The right to enjoy, spoken of in this section, is the right to enjoy the property in the 
manner in which it can be normally enjoyed. (24) (See S. 108, Cl. (0).) If the property is a 
coal or other mine it can only be enjoyed by working the mine. Such a right does not cease 


17. 1964 Ker LT 75 (77). (Compromise decree in suit for redemption of mortgage — No transfer of any right 
of enjoyment under compromise — Character of possession of land retained by mortgagee held not changed 
from that of mortgagee to that of lessee.) ** (1899) 9 Mad LJ 290 (295) (DB). (Liability to account for 
profits negatives idea of enjoyment.) 


18. See Webster New International Dictionary of the English Language, 1914 Edn. 
19. AIR 1986 Delhi 1 (2) : (1985) 28 DLT 229. 


20. 1960 BLJR 143 (147) ** AIR 1944 Pat 261 (266) : 28 Pat 115 (DB). (Hukumanama granting right to dig 
mica mines with 105 kudalis — Grantor retaining right to use and enjoy mines — Held, hukumnama 
could not be regarded as a lease as it was a grant of a partial and limited interest and was in the nature of 
an easement.) ** (1897) 20 Mad 58 (65) (FB) ** (1899) 9 Mad LJ 290 (295) (DB). 


21. AIR 1979 Cal 135 : 83 Cal WN 190 (DB). 

22. 1979 Bom CR 670 : (1981) 1 Ren CR 142 (145). 

23. ILR (1956) 1 Cal 113 (118). 

24. AIR 1965 Pat 413 (414) : 1966 BLJR 42. (Lessee may take electric connection on leased premises.). 
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to be a lease merely because the mode enjoyment results in the exhaustion of the property. 
(25) Where under a lease-deed executed in prescribed form (Form-K) prescribed by Rules 
made under the Mines and Minerals (Regulation and Development) Act (1957), ‘khas’ 
possession was not given but only a ‘right to enter upon the said land for the purpose of 
carrying on mining operations was given it would be a ‘right to enjoy immovable property 
within the meaning of S. 105, and not a licence or an agreement to sell minerals. (26) (See 
also Note 14-A) 

Toilet is an essential amenity and is necessary for enjoyment of the tenanted premises. 
Tenant cannot be deprived of this facility except in due course of law. (27) 

Where enjoyment of tenancy right has not been restricted to the tenant personally 
under the terms of the lease or there is no enactment which restricts the enjoyment of the 
tenancy right to the tenant himself, the right of the tenant is a property within S. 60, Civil P. 
C. (28) 

A lease only connotes a right of possession. Actual entry on the land is not necessary 
to complete lease. (29) Where before taking a lease a person has already been in possession 
of the property in some other capacity, a formal surrender of possession by him to the lessor 
and a retransfer of it by the latter to the lessee is not necessary to constitute the relationship 
of lessor and lessee between them. (30) 

Under the present English law also (under the Law of Property Act of 1925) actual 
entry on the property is not necessary to complete a lease. But before the Act, the tenancy 
did not become complete until actual entry by the lessee on the property. (31) His interest in 
the property between the date of execution of the lease and actual entry into possession was 
known as interesee termini. 

There is a rule of construction of documents under which a transfer of rents and 
profits of the land without any words of limitation is construed as a transfer of the land 
itself. (32) See also, S. 8, Note 12. This is only a rule of construction adopted to find out the 
intention of the parties to a document. It does not mean that a transfer which on construc- 
tion is ascertained to be intended only as a transfer of the usufruct of property is in law a 


25. AIR 1943 PC 153 (156) : 70 Ind App 180 : 22 Pat 713 : ILR (1944) Kar (PC) 98. (The mining leases are 
leases within Ss. 105 to 108 or within the ordinary legal acceptance of that word in Indian law.) ** AIR 
1957 Cal 128 (134) : ILR (1957) 2 Cal 587 (DB) ** AIR 1940 Pat 633 (647) : 20 Pat 13 (SB). (Per 
Manohar Lall, J.) 

26. (1985) 1 Andh LT 216 (227) : (1985) 58 STC 223. 

27. (1998) 71 DLT 489 (493). 

28. AIR 1959 Assam 61 (62) : ILR (1958) 10 Assam 407 (DB). 


29. AIR 1952 Trav-Co 333 (337) : 1952 Ker LT 224 (FB). (The transferee need not be put in physical posses- 
sion of the property — Transfer of the right to be in possession, amounts to transfer of possession.) 

30. (1910) 7 Ind Cas 1001 (1004) (DB) (Lah). (Where under the terms of mortgage-deed proprietary posses- 
sion is transferred to the mortgagee while the cultivating possession has been retained by the mortgagor. 
the relationship of landlord and tenant is created thereby between them.) ĵi i 


[See also (1903) 6 Oudh Cas 26 (28). (A executing an usufructuary mortgage in favour of B and on the 


same day B leasing property to A — Held, relationshi of | i 
n : , andlord and tenant is crea 
and B can sue A for rent in a Court of Revenue.)] is i ae 


31. See Williams and Eastwood, Principles of the Law of Real Property, 1933 Edn., page 110. 
32. AIR 1940 Pat 516 (525, 526, 535, 536) : 19 Pat 433 (DB). E 
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transfer of the property itself. As seen above, such a transfer will not be a lease unless the 
right of possession is also transferred. 


Simply because a man is in occupation over a particular property or pay municipal tax 
in respect of that property, he cannot be termed to be a tenant or a licensee on the basis of 
his occupation. Merely because in the wake of disturbance at the time of partition in 1947, 
the Government was not disturbing the possession of the occupants and was receiving 
certain amount in lieu of possession, the occupants could not claim tenancy rights. (33) 


Where the leased property is situated on the fifth floor of a centrally air-conditioned 
premises in Calcutta, the facility of air-conditioning was held to be a necessity, having 
regard to structure meant for centrally air-conditioned buildings. (34) 


Where a property is rented out to a society or educational institution, it does create 
any right except to enjoy such property for a certain time. Lease of such property is not 
exempted from operation of H. B. Act 13 of 1972. (35) 

The real test to determine whether mortgage or lease, is whether the transfer was 
intended by parties for the enjoyment of the property by the transferees or whether it was 
intended solely to secure the amount advanced by him. (36) 

6. Lease and conveyance of interest in fee simple — Distinction. 


A lease of immovable property is only a transfer of the right of possession of such 
property. Although such a right is an interest in the property it is distinct from the owner- 
ship thereof. As Salmond points out in his Jurisprudence, the ownership of property is only 
a particular kind of right in it. (1) Thus, the ownership of land denotes the right known 
under the English law as the fee simple in the land. (2) 


But the ownership of property always carries with it the right of possession also. The 
right of possession, no doubt, can be separated and transferred to another person. This is 
what happens under a lease. But the moment it ceases to belong to any one else, it will 
automatically come back and vest in the person entitled to the ownership of the property. 
Hence, where the last holder of a lease dies intestate and without leaving any heirs, the 
owner of the property automatically gets back the right of possession. The right of posses- 
sion does not pass by escheat to the Government in such a case. (3) The reason is that 
escheat takes place only when a thing does not belong to anybody. It is based on the maxim 
quod nullius est, est domini regis (that which belongs to no one belongs to the King.) (4) 
But so long as there is a person entitled to the ownership of the property it cannot be said 
that the right of possession of such property belongs to no one. Because, unless sucha right 
is vested in some one else, it always belongs to the person entitled to the ownership of the 


33. AIR 1998 Delhi 236 (241) : 1998 (71) DLT 532. 
34. AIR 2000 Cal 152 (154) : 2000 Cal WN 520. 
35. 1999 (1) All Ren Cas 418 (420) 
36. AIR 2001 Ker 218 (220) : 2001 (2) Ren CR 115. 
Section 105 — Note 6 

Salmond, Jurisprudence, 9th Edn., 1937, p. 397. 
. Salmond, Jurisprudence, 9th Edn., 1937, p. 397. 

AIR 1967 All 405 (408) : 37 Com Cas 773 (DB) ** AIR 1951 All 655 (660). 


_ Broom, A selection of Legal Maxims, 1939 Edn., page 228, (Bona vacantia, i.e., things in which nobody 
claims property belong to the Crown.) ** AIR 2003 Orissa 215. 


awn = 


22, [S 105 N 6] Lease defined 


property. Where a right passes by escheat to the Government, the integrity of the right is 
not in any way destroyed. (5) Hence, the Government takes the right subject to all burdens 
which encumber it at the time of the escheat. (6) But when a reversion takes place on the 
death of the last holder of a lease, intestate and without leaving any heirs, the leasehold 
interest merges into the right of ownership and loses its integrity. Hence, in such a case all 
interests to which the lease hold is subject at the time of reversion come to an end along 
with the lease hold. (7) 

Incase of a lease, there is a partial transfer and the right of reversion remains with the 


lessor.(8) 

If the company has a subsisting interest in the permanent lease on the date of dissolu- 
tion such interest must necessarily vest in the Government by escheat or as bona vacan- 
tia.(9) 

When the ownership or an interest in ownership is transferred, the right created is not 
a lease. Thus, a sale is the transfer of the ownership of property. (10) (See also Note 11 on 
S. 54). It is a transfer of the fee simple in the property, to borrow the language of the 
English law. Similarly, a mortgage connotes the transfer of an interest in the fee simple. A 
usufructuary mortgage includes not only a right of possession of the property but also an 
interest in the ownership of property. (11) 


5. NOTE — The reason for this, it is conceived is that escheat to the Government takes place by the general 
prerogative of the Government. The Government has no pre-existing right in the property. As seen al- 
ready, escheat takes place because the property belongs to no one. Hence, in such a case there is no 
question of any merger of a lesser right into a greater one with the consequence of the extinction of the 
lesser right. 


6. (1876) 1 Cal 391 (401) : 3 Ind Cas 92 (PC). (Mokurari tenure — On failure of heirs, Government will take 
it by escheat subject to payment of rent reserved under it.) 


7. AIR 1929 Nag 23 (25). (Note — The assumption to the contrary in this case is not correct.) 
8. 2009 (2) Civil Court C 746 (753) : 2009 (6) Scale 94. 
9. AIR 1980 SC 575 : 1980 All LJ 242 : 1980 UJ (SC) 361. (AIR 1967 All 450, Reversed). 


10. See Section 54 of the Act ** AIR 2008 All 66 : 2008 (2) ALJ 299. (Ownership of plot transferred for 
consideration of Rs. 20 lakhs — Documents would be sale and not lease.) ** AIR 1949 Nag 389 (391) : 
ILR (1949) Nag 849. (Where a proprietor holding sir rights parts with only occupancy rights in a field and 
not ownership outright and the parties agree that a specified rent shall be paid in respect of those fields 
then whatever the parties may choose to call the transaction in law the transfer amounts to a lease.) 


[See also AIR 1984 All 396 (399) : ILR 1948 All 562 (DB). (If trees are sold with the object of being cut 
and removed within a reasonable time, it is a sale of movable property; if, on the other hand, there is a 


transfer for a period during which the transferee is entitled to appropriate the produce it is not a transfer of 
timber but a lease of immovable property.)] 


11. See AIR 1941 All 56 (59, 60) : ILR (1941) All 17 (DB). (In this case, in differentiating between a lease 
and a usufructuary mortgage the Court remarked that the latter is a transfer of an interest in the property 
while a lease is only the transfer of the right to enjoy the property — This remark can only in understood 
as meaning that a usufructuary mortgage is a transfer of an interest in the fee simple in the property — 
The word "property" has only been used to indicate the proprietary as contrasted with the possessory right 
= It cannot be thought that the Court intended to say that a lease is not an interest in the property, a view 
which is radically wrong and Opposed to the entire law on the subject.) 


[See also AIR 1921 Cal 623 (624) (DB). (The difference between the lessee and the mortgagee is this, that 
in the case of a lease followed by Possession of the property demised, the title of the lessee is complete, 


while in the case of a mortgage the land is merely hypothecated and i A 
ee titl c 
security is enforced.)] y hyp and no title thereto is perfected until the 
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Test to be applied is whether there is a provision for redemption express or implied or 
if premium for lease is advanced as a loan, or if it is a security for payment of money. 
Where there is an express term fixing the time definitely for payment of a sum it will be 
treated as a mortgage. (12) Right of collecting resin from the forest out of channels to be 
tapped is a sale and not a lease. (13) 


7. Contract necessary for lease. 


As seen in Note 2, a lease is a “transfer of property” as contemplated by this Act. 
Hence as required by S. 5, it can only be effected by an act of a living person. (1) A lease 
cannot be created by a Will, as it is not a transfer within the meaning of S. 5, the reason 
being that a Will takes effect only from the death of the testator. (See S. 5, Note 3). The 
requirement of consideration for a lease under this section shows that it can only be the 
outcome of a contract. Where there is no contract there can be no lease. (2) 


Since a contractual tenancy is based upon the principles of contract, the related provi- 
sions of Contract Act would govern the validity of lease apart from the relevant provisions 
of the T. P. Act. That apart, by virtue of S. 6(h) of the T. P. Act the provisions of S. 23 of the 
Contract Act continue to govern the validity of lease. (3) A lawful agreement of lease of 
immovable property is a contract within the meaning of S. 10 of the Contract Act. (4) 
Whether the relationship of landlord and tenant exists between the parties depends on whether 
the parties intended to create a tenancy, and the intention has to be gathered from the facts 
and circumstances of the case. It is possible to find on the facts of a given case that pay- 
ments made by a transferee in possession were really not in terms of the contract but inde- 
pendent of it, and this might justify an inference of tenancy in his favour. The question is 
ultimately one of fact. (5) Tenancy is a matter of contract. The extent of the property 


12. ILR (1972) 1 Cal 669 (675). 
13. AIR 1971 All 430 : 1971 All LJ 640 (FB). 
Section 105 — Note 7 
1. 1959 All LJ 343 (346). (Firm does not have legal status of person.) 


2. AIR 1968 Tripura 23 (27). (Tender to run certain canteen by petitioner — Government, by a letter, 
offering certain terms and conditions and requiring petitioner to execute agreement in standard form — 
Agreement not executed — Letter not a lease.) ** AIR 1964 All 1 (3) : ILR (1963) 1 All 965 (FB) ** 
(1980) 2 Kant LJ 60 (62) : ILR (1980) 1 Kant 655 ** AIR 1962 Tripura 1 (7). (Statement that tenancy can 
be created in this country not merely by contract but also by mere occupation of an agricultural land 
cannot be accepted. Such occupation without contract is mere usurpation unless the owner is prepared to 
accept such occupations tenancy.) ** AIR 1960 All 395 (396) ** AIR 1960 Bom 126 (126) : ILR (1959) 
Bom 1797 (DB) ** AIR 1956 Punj 181 (183, 184) : ILR (1956) Punj 1279 (DB). (Lease not executed by 
Municipal Committee as required by Punjab Municipal Act (3 of 1911), S. 47 — No interest held created 
in favour of a person though in exclusive occupation and paying rent which was accepted by Municipal 
Committee.) ** (1954) Madh BLJ (HCR) 1761(1762) ** AIR 1953 Sau 73 (74) : 4 Sau LR 268. (Pay- 
ment, by misrepresentation, of rent and its acceptance held not to create a lease.) ** AIR 1952 Cal 915 
(918) (DB) ** AIR 1950 All 661 (662) : 1950 All WR 506. (A deed of lease should be executed by the 
lessor and the lessee both.) ** AIR 1922 Pat 429 (430) : 1 Pat 764 (DB). (Tenancy is created by contract 
either express or implied or by statute.) ** (1892) 19 Bom 133n (134n). (Rent-note not intended to be 
acted upon — No lease.) 


3. AIR 1994 All 298 (313) : 1993 All WC 1090 (FB). (Lease against public policy and in contravention of 
Rent Control Law is void) 


4. AIR 1986 Orissa 47 (51) : (1985) 60 Cut LT 514. 
5. AIR 1977 SC 2425 : 1977 UJ (SC) 629. 
[See also 2004 (2) Rec Civ R 237 (241) (P & H).] 
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comprised in tenancy is also a matter of contract, user of land is one thing and inclusion of 
land in tenancy is quite another. By mere refer of land tenancy cannot be culled out. Even 
if claim of the user is accepted, it will not amount to creation of tenancy in respect of open 
land. (6) Merely because one person occupies another person’s land a lease will not come 
into existence. (7) Thus, a paying guest is not necessarily a tenant. (8) 

An allottee under the provision of the Rent Control Act taking possession of the 
premises behind the back of the landlord will not by itself be sufficient to create a tenancy 
unless there is agreement between the parties. (9) 

Where the elder brother taking suit premises on lease for running printing press sub- 
sequently executed release deed relinquishing his entire interest in business of printing 
press in favour of two younger brothers and the release deed did not mention release of 
tenancy rights also and the landlord, was not party to release deed, the landlord would not 
be bound by any recitals therein and brothers would not acquire tenancy rights.(10) 


A mere demand of rent by the owner from the person in possession (11) or a mere 
offer of tenancy by the owner to such person (12) will not create a lease. Similarly, a co- 
owner occupying a specific portion of the common property does not ipso facto become a 
tenant of the rest, and is only liable to pay them their share of the profits but not rent unless 
there is an agreement to pay rent. (13) So also, an admission of a lease by the person in 
possession or by the owner will not by itself create a lease. (14) But an express contract of 


6. 1990 SCD 881 (889, 891) (All). 


7. 1967 All LJ 14 (16). (Allotment of premises under U.P. Temporary Control of Rent and Eviction Act (3 of 
1947) in favour of a person taking possession behind the back of the landlord — Landlord challenging 
allotment from the beginning — Tenancy is not created.) ** AIR 1929 Nag 13 (13). (Tenancy cannot be 
created by implication or acquiescence.) ** (1913) 18 Ind Cas 844 (845) (DB) (Cal.) ** (1900) 27 Cal 239 
(242) (DB). (Suit for rent of ferry tolls — Defendant not having entered into any contract with plaintiff but 
having collected the tolls — Lower Court passing decree for rent holding that the defendant has made 
himself plaintiff's tenant in respect of the ghats by use and occupation — Held, that this was wrong and no 
decree for rent could be passed.) ** 1889 All WN 176 (177). 


[See also AIR 1917 Pat 345 (347, 349) (DB). (A mere entry in a Khasra does not create a contract of 
tenancy with the person entered therein. The mere fact of a person's holding lands in a zamindari estate is 
not of a sufficient proof that he is a tenant.)] 
8. AIR 1960 All 395 (396, 397). 
9. 1967 All LJ 14 : 1967 All WR (HC) 1. 
10. AIR 2003 SC 4152 : 2003 AIR SCW 3854. 


11. (1891) 2 QB 484 (486) : 61 LIQB 36 : 65 LT 332: 40 WR (Eng) 37, Towerson v. Jackson. (Mere demand 


of rent is only offer of a tenancy.) ** (1882) 6 Bom 79 (8 i ‘in 
R sy “os y. ) (82) (DB). (Notice to pay rent.) ** (1907) 34 Cal 


12. AIR 1944 Nag 141 (142) : ILR (1944) Nag 267. (On terms of lease deed lessor having option, on expiry 
of 10 years, to enter into contract of tenancy with person in occupation — Plaintiff lessor giving notice to 
defendant who was in occupation but defendant not replying — Held, this amounted merely to an offer of 
tenancy but as there was no acceptance by defendant there was no contract of tenancy.) ** AIR 1929 


Rang 164 (165) : 7 Rang 70 (DB) ** (1910) 7 Ind Cas 750 
e AA e E Same as (750) (DB) (Mad). (Patta tendered to but not 


13. (1905) 32 Cal 567 (570) (DB). (Note — There can be a tenancy by arrangement between co-owners — 
Each co-owner is entitled to the possession of the whole and every portion of the property — So it is 
possible for one of them to be a transferee of the right of joint possession of the rest.) 

14. (1880) 5 Cal 864 (865) (DB). 
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tenancy is not always necessary. The contract may be implied from the conduct of the 
parties and other circumstances of the case. (15) 


It was observed in the undermentioned case (16) that a contract being essential for a 
lease, a lease may be said to be a contract plus something more. When executed, a lease 
passes from the domain of contract into that of conveyance. But the domain of conveyance 
is included in the domain of contract; hence a lease, though a conveyance, is a contract all 
the same. The contractual rights of the landlords can be curtailed by the Rent Control 
legislation. (17) Oral agreement of lease for 90 years subject to written contract and the 
defendant being in possession is liable to deliver possession for failure to complete the 
contract as the agreement is only a lease-hold. (18) A unilateral act by a tenant cannot effect 
a change in the character of a tenancy. Thus a sub-tenant cannot, by getting his name mu- 
tated as a tenant, claim to be a tenant where the mutation is without the knowledge or 
consent of the tenant. (19) When a lease is contained in writing it can be contained in more 
than one document.(20) A contract to lease cannot be said to be in writing if the proposal is 
in writing but the acceptance is not in writing. (21) 

But if a document is written by one party in favour of another having an outward 
appearance of a unilateral document and the other party puts his signature in token of 
acceptance of the terms the instrument could substantially be bilateral in nature. (22) A 
lease is a contract and contains covenants by both the lessor and the lessee. Hence an 


15. 1980 All LJ (NOC) 79. (Assignment of tenancy by original tenant — Assignee in exclusive possession for 
over 13 years and paying rent direct to landlord —Receipt issued in name of original tenant in order to 
protect landlord from Rent Control Legislation — Held, even in absence of express contract of tenancy 
relationship of landlord and tenant must be implied.) ** AIR 1966 All 515 (516) : 1966 All WR (HC) 57 
** AIR 1958 Manipur 31 (32). (Government not only stood by and let certain persons build houses, plant, 
fruit trees, start other cultivation and establish a new village but also recovered house-tax. Held, that a 
tenancy clearly came into existence.) ** AIR 1957 Punj 57 (58) : ILR (1957) Punj 331 ** (1956) 60 Cal 
WN 361 (365) (DB). (Mere fact that structures had been raised and the defendant had been in possession 
for about a decade and a half would not raise any presumption of tenancy — Overruled on another point 
in AIR 1963 Cal 209). ** AIR 1955 Punj 34 (36, 37) : ILR (1955) Punj 94 (DB). (Payment of rent by the 
occupier raises the presumption that the relationship of landlord and tenant exists but the presumption is 
rebuttable — Occupier given certain concessions by the owner and also paying some compensation de- 
scribed as rent —Structures built on the vacant site by occupier without owner's consent — It was held 
that the occupier was a trespasser under the circumstances of the case.) ** AIR 1955 Punj 37 (39) : 56 
Punj LR 468 (DB). (Implied contract indicated by payment of rent.) ** AIR 1917 Nag 36 (36). (Tenant 
openly breaking up waste land and cultivating it with knowledge of landlord and without any objection by 
him — Cultivator is licensee first but when improvement and cultivation have continued for a number of 
years and the cultivator is shown in the village records as tenant a tenancy may be implied.) 


16. AIR 1967 Cal 423 (427). (Case under Bengal Municipal Act (15 of 1932), S. 103.) 

17. AIR 1982 Delhi 260 : 1982 Rajdhani LR 1 (DB). 

18. (1978) 1 Malayan LJ 139. 

19. AIR 1951 Him Pra 65 (66). 

20. AIR 1930 Bom 210 (212) ** AIR 1917 Mad 274 (276) (DB). (It may be a series of letters.) 
21. AIR 1938 Cal 136 (138) : ILR (1938) 1 Cal 563 (DB). 


[See also AIR 2003 Cal 105. (Lease in favour of a proposed company never incorporated — Executed 
unilaterally by lessor — Invalid — Promoters of company forming partnership firm — Could not claim 
any rights or interest in property said to have been leased.)] 


22. AIR 1974 Raj 178 (180, 182) : 1974 Raj LW 125 (DB). 
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instrument signed by only one of them cannot effect a lease. (23) 

Merely drawing up a draft of the lease deed does not create relationship of landlord 
and a tenant. (24) In the undermentioned case, (25) it was held that even when there is lease 
in writing, oral evidence is admissible to prove that the lease was not intended by the 
parties to be acted upon as a lease. 

Lessor was an illiterate, old and sick lady. A lease for 99 years was said to have been 
executed by her in favour of lessee. Consideration recorded in lease deed was too meagre. 
Contents of lease deed were not read to her. It was an unconscionable transaction and 
vitiated by undue influence exercised by lessee upon the lessor lady. It was hit by S. 16 of 
Contract Act. (26) 

Art. 299 of the Constitution is not applicable to lease and oral lease of a building to 
Government cannot be invalidated for non-compliance of Art. 299. Where Government 
takes a lease of building from a private person a formal document is not necessary. Art. 299 
of the Constitution is concerned to a case of contract. A lease is not a mere contract but it is 
a transfer of interest in land and Section 56, Contract Act does not apply to it. A lease 
creates a right in rem. (27) An unregistered association of persons is not a legal entity and 
cannot be a tenant such as a Bombay Zionist Association. (28) 


See also the undermentioned case.(29) 
8. Tenancy by payment and acceptance of rent. 


The mere fact that one person pays and another receives rent from the former does not 
necessarily create the relationship of landlord and tenant between them. (1) Such payments 
may only prove permissive occupation not amounting to any right or title to possession. (2) 
As seen in Note 7, such relationship can only arise on the basis of a contract between the 


23. 1950 Bur LR (HC) 71 (73). 
24. (1968) 2 Mys LJ 62. 


25. 1957 Jab LJ 753 (756). (Evidence held admissible under Evidence Act, Section 92 (3).) 
26. AIR 2002 Punj & Har 147 (156) : 2002 (2) Pun LR. 101 

27. 1981 All LJ 248 (249) : 1981 All CJ 159 

28. AIR 1980 Bom 369. 


29. AIR 2009 (NOC) 2100 (Chh). (Where on basis of promise made by State Govt. to petitioner-company to 
grant land on lease for setting up aluminum project for 99 yrs., the petitioner invested crores of rupees in 
project on said land handed over by Govt. and despite several requests, Govt. executed no formal lease 
deed however, Govt. was under regular receipt of taxes and raised no objection to project for several yrs., 


the proof of title in the circumstances, though not availabl i iti i 
ap en g e, possession of the petitioner cannot be said to 


Section 105 — Note 8 


f ea eiae 554 ia 3 da 2 SCR 604 ** AIR 1954 SC 758 (760) ** (1885) 11 Cal 434 (446) (FB). 
erson paying rent not estopped from denying title of the person to whom he pays rent.) ** AIR 1959 Cal 
69 (71) (DB) ** ILR (1956) Andh 515 (521) ** AIR 1956 Cal 120 (122) : ILR (1957) 1 Cal 235 (DB). 
a remaining in possession by virtue of statute — Acceptance of rent.) ** (1903) 7 Cal WN 132 
[See also AIR 1955 Sau 52 (55). (Sub-lease already subsisting wh i 

( g when the Bombay Rent Act was applied to 

Saurashtra — Lessor continuing to recover rent from sub-I — i 
created after the commencement of the Act.)] pe Dac 


2. AIR 1954 SC 758 (760). 
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parties. It is also necessary that there should be an intention to transfer an interest in the 
property. (3) But payment and acceptance of rent will be an element of evidence going to 
prove the existence of a tenancy. (4) The sufficiency of such evidence for the purpose will 
depend on the circumstances of each case. (5) 


Thus, where a person in unauthorised occupation of Railway quarters without allot- 
ment is made to pay for such unauthorised occupation, it is not rent and relationship of 
landlord and tenant is not created by payment. (6) 


3. AIR 1953 Sau 73 (74) : 4 Sau LR 268. (Payment received from a person under misrepresentation that he 
was a tenant — No lease created.) 


4. AIR 1958 SC 183 (185) : 1958 SCR 986. (Acceptance of kabuliyat and payment of rent — Tenancy held 
established.) ** (1900) 27 Cal 156 (164, 165) : 26 Ind App 216 (PC). (Tenancy for life held created.) ** 
(1876) 1 Cal 391 (399) : 3 Ind App 92 (PC) ** AIR 1980 Cal 128. (Case under the W.B. Premises Tenancy 
Act.) ** (1971) 2 Cut WR 106: ILR (1971) Cut 971. (Reversed on another point in (1974) 40 Cut LT 888) 
** AIR 1967 Punj 328 (329) : 68 Punj LR 866. (Non-payment of rent negatives existence of relationship 
of landlord and tenant — AIR 1955 Punj 37, Foll.) ** AIR 1963 Cal 198 (202) (DB) ** AIR 1965 Pat 279 
(287). (Deed of settlement not proved but rent receipts produced — Payment and acceptance of rent bring 
into existence relationship of landlord and tenant — Proof of settlement deed not necessary.) ** 1964 
BLJR 701 (713) ** AIR 1961 Madh Pra 324 (327) : ILR (1961) Madh Pra 543 (DB). (Possession under 
invalid lease —Registered lease granted by Administrator of superseded municipality who had no power 
to grant such lease — Lease invalid — Permission to construct to buildings granted subsequently by the 
Municipal Committee regularly constituted — Payment and acceptance of stipulated rent from lessee by 
such municipality for a number of years — Relationship of landlord and tenant is created by necessary 
implication.) ** AIR 1957 Cal 625 (626) : ILR (1957) 3 Cal 636 ** AIR 1957 Madh Pra 214 (215) : ILR 
(1957) Madh Pra 147 ** (1955) 59 Cal WN 1150 (1155) ** (1874) 22 Suth WR 334(335) (DB). (Regis- 
tration as tenant in landlord's books not necessary.) ** (1885) 11 Cal 434 (446) (FB) ** (1906) 33 Cal 502 
(504, 505) (DB). (Mere agreement to grant lease — Possession given — Payment and acceptance of rent 
— Tenancy created.) ** AIR 1925 Mad 881 (882) (DB) ** AIR 1924 Cal 535 (535) (DB). 


[See also AIR 1955 Cal 229 (230, 231) : ILR (1956) 1 Cal 136 (DB). (Inference of new tenancy.)] 


5. AIR 1984 Mad 126. (Suit for recovery of possession by landlord — Compromise decree — Held, terms 
of compromise decree and correspondence exchanged between parties established relationship of land- 
lord and tenant was entitled to claim protection under the Rent Control Act.) ** (1974) 1 Cut WR 379 
(384). (Landlord terminating tenancy for default in payment of rent — Accepting rent for subsequent 
period — Fresh tenancy created.) ** 1967 Cur LJ 619 (621). (Person occupying land without authority — 
Acceptance of rent from him makes his occupation, as authorized one as tenant.) ** AIR 1964 Cal 183 
(184) : 67 Cal WN 1064. (A settle in whose favour land vesting in the Government by virtue of W.B. 
Estates Acquisition Act has been settled at a certain rental gets a tenancy of some description once the 
Government accepts rent from him.) ** AIR 1958 Manipur 31 (32). (Government not only stood by and 
let persons build houses and plant fruit trees start other cultivation and establish a new village but also 
collected house-tax. Held, that tenancy was created.) ** AIR 1957 Madh Pra 214 (215) : ILR (1957) 
Madh Pra 147. (Landlord purchasing absolute occupancy field in execution of rent decree — Tenant 
continuing in possession — Landlord obtaining decree for rent for period subsequent to sale — It does not 
create relationship of landlord and tenant.) ** AIR 1955 Punj 34 (36) : ILR (1955) Punj 94 (DB). (Pay- 
ment of rent by occupier to owner of premises raises a rebuttable presumption as to relationship of land- 
lord and tenant.) ** AIR 1955 Punj 37 (39) : 56 Punj LR 468 (DB) ** (1939) 69 Cal LJ 144 (147). (Two 
Jamas in the name of A and B respectively —A and B succeeded by their widows who died heirless — 
Khas possession not taken by landlord — Rent continued to be taken from C and after C's death, from C's 
heirs — Rent shown to have been paid through sarbarakar — Held, landlord intended to recognise C and 
C's heirs as tenants — 17 C.W.N. 1088 and 30 C.W.N. 787, Foll.) ** AIR 1926 Pat 465 (467) : 5 Pat 415 
(DB). (Marfatdari receipts i.e., receipts granted in the name of payer on behalf of another, do not consti- 
tute any relationship of landlord and tenant between the payer and the payee, nor any recognition of the 
payee's right as tenant.) 


6. 1969 Lab IC 397 : ILR (1966) 18 Assam 292. 
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Similarly mere production of receipt of payment of rent is not sufficient to prove 
tenancy where a joint brother also claims to be a lessee. (7) 

Tf the tenancy is for an agricultural or manufacturing purpose and is governed by this 
Act, then, in the absence of an agreement to the contrary, it will be deemed to be one from 
year to year under S. 106. Such a lease cannot be created under S. 107 except by means of 
a registered instrument. (8) But if the tenancy is for any other purpose, then it will be 
deemed to be a tenancy from month to month under S. 106 and such a tenancy may be 
inferred from payment and acceptance of rent, provided that such payment and acceptance 
are sufficient, on the facts of the particular case, to prove an oral agreement of lease accom- 
panied by delivery of possession. (9) 

If a person is in possession with the permission of the lessor and paid rent he is a 
lessee and lease will be from month to month. (10) Even in the case of a tenancy for an 
agricultural or manufacturing purpose, the acceptance of rent is sufficient under S. 116 to 
cause a renewal of an expired lease if a tenant holds over after the expiry of such a lease and 
the landlord assents to his doing so. In cases not governed by this Act the payment and 
acceptance of rent may be sufficient to prove a tenancy even in regard to agricultural land, 
notwithstanding the presumption as to its being one from year to year. (11) 

A tenancy can arise by implication from payment and acceptance of rent, only where 
the person, to whom the rent is paid, is the owner of the property (12) or his agent specially 
authorised by him to grant leases. (13) If rent is paid to a person who is not the owner of the 
property in question, person paying the amount will not be recognized as a tenant. (14) 
Where a trespasser grants a lease of property and the owner accepts rent from the lessee, 
such acceptance will not amount to confirmation of the lease, the same being void and, 
therefore, incapable of confirmation or ratification. (15) But the creation of a fresh tenancy 
may be implied in such a case. (16) 


7. 1975 Ren CJ 585 (Delhi). 
8. (1897) 1 Cal WN 142 (143) (DB). 
9. AIR 1953 Cal 349 (351). (Lease of premises invalid for want of registration —Lessee in possession 
paying rent and lessor accepting same — There is tenancy from month to month.) 
10. AIR 1970 Raj 17 (22) : ILR (1969) 19 Raj 1061. 


11. AIR 1978 Orissa 123 : 44 Cut LT 583 ** (1976) 42 Cut LT 273 (284) : (1976) 2 Cut WR 574 ** 
cod an ) (284) : (1976) 2 Cut WR 574 ** AIR 1925 


12. AIR 1950 Assam 17 (18) (DB). (Where pending the completion of sale of a house by the appellant's agent 
to the respondent on the former's obtaining the required authority from the appellant, the respondent 
agreed to pay rent to the appellant it was held that there was a contract of tenancy between the appellant 
ewe a. and the Sei was liable for rent.) ** AIR 1920 Cal 693 (693, 694) (DB) ** AIR 1919 
€ . (If one man realizes rent due to another, that fë i forme 
ie APR other, that fact cannot constitute the former the landlord 

13. AIR 1952 Nag 398 (401) : ILR (1951) Nag 895. 


14. AIR 1971 Bom 115 (116) : 72 Bom LR 503. 


15. (1897) 1 Cal WN 142 (143) (DB) ** (1900) 27 Cal 156 (162) : 26 Ind App 216 (PC). (Same principle 


applies where a life-tenant grants a permanent lease and the i 
superior | e p 
lessee after the death of the life-tenant.) = Ao on genau 


16. (1900) 27 Cal 156 (164, 165) : 26 Ind App 216 (PC). 
Also see Note 20. 
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The relationship of landlord and tenant is created by contract. Mere payment of rent 
does not necessarily establish relationship of landlord and tenant. Therefore, where from 
evidence on record A was found to be the tenant, the fact that a firm made payment of rent 
on behalf of A who was partner of that firm would not make the firm a tenant. (17) When a 
compromise takes place in the course of execution of a decree for eviction, the compromise 
may extinguish the decree and create a fresh lease, or the compromise may provide a mere 
mode for the discharge of the decree. What actually takes place depends on the intention of 
the parties to the compromise. And the intention has to be gathered from the terms of the 
compromise and the surrounding circumstances including the order recorded by the Court 
on the basis of the compromise. (18) 


Without a fresh contract of tenancy a contractual tenancy cannot come into existence 
in favour of the heirs of a deceased statutory tenant. A statutory tenancy being not heritable 
the heirs of a statutory tenant occupying the premises cannot be treated as Statutory tenants 
either. Therefore, mere acceptance of amounts equal to rent by a landlord from the heirs of 
the deceased statutory tenant, does not necessarily establish a relationship of landlord and 
tenant between the parties. (19) 

Since statutory tenancy is not heritable acceptance of arrears of rent from heirs of 
deceased tenant and passing receipt in the name of deceased tenant would not create fresh 
tenancy. (20) Tenancy by conduct is possible. Thus, where, on the death of ‘R’, his tenant 
began treating R’s eldest son as the sole landlord and paid rent to him, relationship of 
landlord and tenant between the tenant and the son would be deemed to have come into 
being and the tenant could not be heard to say that all the heirs of R were landlords and that 
the eldest son alone could not terminate the tenancy and sue for ejectment. (21) Similarly, 


17. AIR 1983 (NOC) 76 : (1982) 2 Rent LR 134 (Delhi). 


18. AIR 1982 SC 813 : 1982 UJ (SC) 251. (Decree for eviction — Execution — Compromise therein — 
Intention of parties not to extinguish decree but to create mode of its full discharge — No fresh lease can 
be said to be created by compromise.) ** AIR 1983 Cal 343 : (1982) 86 Cal WN 759 (DB). (Ejectment 
decree against tenants — Tenants approaching landlord's solicitors for grant of time to vacate — No step 
taken in execution case — Tenants meanwhile paying mesne profits — Non-execution of decree, not an 
evidence of agreement to create new tenancy — Acceptance of rent by landlord "without prejudice" — 
No legal effect on rights of parties.) ** AIR 1983 (NOC) 45 : (1982) 86 Cal WN 967. (Compromise 
decree for eviction — Time granted to vacate — Sums payable for use and occupation — It is mesne 
profit and not rent — Rule of pari materia not attracted — Fresh tenancy cannot be inferred.) ** AIR 1983 
(NOC) 83 (Gauhati) ** AIR 1981 (NOC) 185 : 1981 Raj LW 178. (Compromise eviction decree — 
Executability — Dominant intention of parties to compromise — Not to create a new lease — Plaintiff's 
right to execute the decree predominant — Mere enhancement of rent — A new lease could not be said to 
have arisen between parties.) ** AIR 1977 (NOC) 136 : 1977 Sim LC 26 (Him Pra). (Acceptance of rent 
“without prejudice" after notice to quit is no proof of continuation of tenancy.) ** (1975) 41 Cut LT 1092 : 
ILR (1976) Cut 530. (Mere acceptance of money sent through Money Order during pendency of execu- 
tion proceedings for eviction does not indicate creation of a fresh tenancy by the landlord when the 
amount is received by way of damages.) 


[See however, 1983 All LJ 300 : 1983 All CJ 69. (On interpretation of the terms of the compromise decree 
passed prior to commencement of the U.P. Act 13 of 1972 it was held that the decree created a new 
tenancy and the action taken for eviction of the tenant stood exhausted. Therefore, eviction of tenant 
could not be had by execution of decree in face of new tenancy. On commencement of the U.P. Act 13 of 
1972 the new tenancy would be governed by the provisions of that Act.)] 


19. 1978 All LJ (NOC) 26 : (1978) 4 All LR 607. 
20. AIR 1972 Punj 317 (319). 
21. 1978 All LJ 759 : (1978) 4 All LR 557. 
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the conduct of the landlord in accepting the rent with the knowledge that the occupier was 
carrying on business on the premises in his own right may lead to an inference that the 
intention of the parties was to create the relationship of landlord and tenant. (22) 

Where during pendency of eviction suit a Receiver was appointed and though not 
authorised expressly to create lease, received rents after the suit was decreed, his accep- 
tance of rent from the persons opposing the eviction suit would not amount to creation of 
fresh tenancy. (23) 

9. Kabuliat, rent-note, etc., whether lease. 

The word “transfer” necessarily imports that the act of transfer is to be made by the 
owner of the property. (1) Hence a kabuliat, rent-note or other similar document emanating 
from the transferee cannot by itself create a lease. (2) It can, however, evidence a lease, 


22. AIR 1977 All 439 : 1977 All LJ 1015. f 
23. AIR 1999 Bom 89 (97) : 1999 (1) Bom CR 63. 
Section 105 — Note 9 
1. See S. 7 of the Act. 


2. 1968 Raj LW 334 (335). (Lease deed and 'Kabuliyat' — Instrument stating that terms contained in it were 
acceptable to landlord — Landlord signing it along side with signature of other party — Contention that 
instrument was essentially unilateral because its main recital also were on behalf of party who had under- 
taken to comply with them — Held, instrument was not a mere 'Kabuliyat' and transfer fell within defini- 
tion of lease.) ** AIR 1962 Ali 604 (605) : 1962 All LJ 773 ** (1960) 64 Cal WN 293 (301) (DB). ( A 
lease for a period exceeding one year, cannot be created by a unilateral Kabuliyat even though it be a 
registered one and even though it be accepted by the landlord orally or by writing unregistered under the 
T.P. Act.) ** (1959) 63 Cal WN 535 (538). ** AIR 1959 Raj 240 (242) : ILR (1958) 8 Raj 466. (Section 
107 prohibits tenancies for more than one year being created by an unregistered instrument — The section 
also provides execution by both parties — Unregistered Kabuliat signed by lessee only held could not 
create a lease for three years.) ** ILR (1957) 2 All 261 (266). ** (1955) 59 Cal WN 1150 (1154). (The 
tenancy can arise only on acceptance of the kabuliat by the lessor.) ** 1954 Madh BLJ (HCR) 761 (762). 
** 1954 Madh BLJ (HCR) 968 (970). ** 1954 Madh BLJ (HCR) 1761, (1762, 1763). ** AIR 1953 All 
499 (S00). ** AIR 1952 All 344 (345) (DB). ** ILR (1952) 2 Cal 135 (136) (DB). (Where tenant alone 
executed and registered a unilateral document of lease of thika tenancy for a term, the lease would not 
operate as valid lease or contract.) ** 1952 R D (HC) 14 (17). (Where possession was allowed for un- 
specified period, a kabuliat was executed and there was no valid lease deed. The position of the occupier 
was that of a licensee.) ** AIR 1951 Mys 24 (25). (Unilateral agreement to occupy house and pay rent is 
not a lease.) ** AIR 1950 All 661 (662) : 1950 All WR 506. ** AIR 1949 All 455 (456). (Rent note does 
not amount to lease — Executant, however, bound by its terms though not other party.) ** AIR 1946 All 
403 (405). (Agreement by A that he would vacate whenever called upon to do so — Agreement was of no 
legal value and could not be admitted in evidence even to show nature of A's possession to be that of 
lessee.) ** AIR 1943 All 212 (213) (DB). (It is not even an invalid lease but it is no lease at all. It can, 
however, be looked into to ascertain the assertion of title made by the person when he entered upon the 
land.) ** AIR 1944 All 221 (222) : ILR (1944) All 346 (DB). (Kabuliat executed by mortgagor in favour 
of usufructuary mortgagee.) ** AIR 1943 Lah 127 (128) : ILR (1943) Lah 695 (FB). (Kabuliat.) ** AIR 
1942 All 330 (330). (A Kirayanama cannot operate as a lease 26 All 368, Followed.) ** AIR 1942 Pat 323 
(324) : 199 Ind Cas 341. (Mere kabuliat is not by itself sufficient to create a valid lease if there is no 
corresponding patta executed.) ** AIR 1927 All 829 (1) (829) : 102 Ind Cas 123 ** AIR 1927 Rang 169 
(169) : ILR 5 Rang 95. (Document-purporting to be a lease for a period of two years signed only by the 
tenant and not by the lessor, is not a lease.) ** AIR 1924 All 514 (518) : ILR 46 All 303 (DB). ** (1909) 
2 Ind Cas 994 (994, 995) (DB) (Cal). (A Kabuliat which is only an undertaking by the prospective tenant 
to take tenancy is not a lease defined by S. 105, T.P. Act — Lessee cannot recover possession on the basis 
of the kabuliyat.) ** AIR 1926 Nag 389 (392) : 24 Nag LR 68. (Rent-note.) ** AIR 1939 Lah 423 (424) : 
ILR (1940) Lah 70 (DB). (Do.) ** AIR 1928 Nag 153 (156). (Kabuliyat.) ** AIR 1940 Nag 143 (144) 
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subject to its admissibility in evidence. (3) Where the rent note contains terms of tenancy, 
it is registrable. It was also found that the rent note did not contain any collateral purpose. 
(4) A kabuliat is also admissible in evidence for the purpose of determining the nature of 
possession. (5) A tenancy agreement may be implied from the conduct of parties such as 
execution of Kirayanama though unregistered which can be looked into to find the nature 
of relationship. (6) But an application for the grant of a lease with the endorsement of 
sanction on such application may be sufficient to create a lease. (7) It has also been held 
that though a rent-note or a kabuliat does not Operate as a lease it can be enforced as a 
contract against the person executing it who is bound by its terms. (8) An acceptance by 
transferer of kabuliyat and rent gives the transferee a status of a tenant. (9) 

Where a document was not signed by the lessor and lessee but was signed by the 
attorney of lessee, it was held that the document was a rent note. It did not require registra- 
tion and was not inadmissible in evidence on ground of non-registration. (10) A document 
merely reproduced the terms orally agreed between the parties. The tenant was already 
placed in possession. The document was signed by the tenant alone. Held that the docu- 
ment was only a Rent Note and could not be treated as a lease under S. 105 when it was not 


(Do.) ** (1906) 9 Oudh Cas 296 (298, 299) (DB.) (Do). **AIR 1930 All 678 (681) (DB). (Raiyatnama by 
person already in possession held only a collateral agreement.) ** AIR 1925 Rang 273 (274) : 3 Rang 379. 
(Agreement to cultivate another's land.) ** (1909) 32 Mad 532 (533) (DB). (Undertaking to occupy.) ** 
AIR 1946 Pat 22 (24) : 24 Pat 429 (DB). (In Bihar in the case of agricultural leases the long standing 
practice to treat a kabuliat executed by lessee and accepted by lessor as the instrument creating tenancy 
has not in any way been affected by the T.P. Act.) ** AIR 1947 Pat 78 (79) (DB). Paita and kabuliat — 
Two instruments cannot be regarded as one so as to create a valid lease.) 


[See also AIR 1960 Pat 344 (347) : ILR 39 Pat 140 (FB). (Before Section 107 was amended by Act XX of 
1929 a valid lease could be created by a patta executed by the lessor and not by kabuliyat executed by the 
lessee.)] 
Also see S. 107, Note 10. 

3. AIR 1962 All 604 (606) : 1962 All LJ 773. (Obiter — Kabuliat can be used as corroborative evidence of 
oral lease for less than a year. AIR 1943 Lah 127 (FB), Rel. on.) ** AIR 1954 All 475 (480) : ILR (1955) 
1 All 622 (DB). ** AIR 1951 Mys 13 (14). (Rent chit can be relied on as an admission of lease.) ** (1871 
16 Suth WR 147 (148) (DB). (Acceptance by landlord of kabuliyat.) ** (1911) 10 Ind Cas 489 (490) (DB) 
(Cal). (Do.) ** (1906) 9 Oudh Cas 296 (298, 299) (DB). 


[See (1892) 19 Bom 133n (134n). (Rent note not intended to be acted upon — No lease.)] 
4. (1987) 2 All Rent Cas 506 (508). 


5. AIR 1966 All 515 (516) : 1966 All WR (HC) 57. ** ILR (1957) 2 All 261 (267). ** AIR 1950 All 661 
(662) : 1950 All WR 506. 

6. AIR 1966 All 515 : 1966 All WR (HC) 57 ** AIR 1975 Guj 1. 

7. (1904) 27 Mad 43 (44) (DB). ** (1881) 7 Cal 703 (707) (FB) ** (1906) 33 Cal 502 (504, 505) (DB). 
(When in sanctioning application owner merely agrees to grant a lease in future there is no lease.) 


8. 1954 Madh BLJ (HCR) 1761 (1763) ** AIR 1949 All 455 (456). (Person executing rent note is bound by 
his undertaking though not the other party.) ** AIR 1944 All 221 (222) : ILR (1944) All 346 (DB). 
(Kabuliat executed by mortgagor in favour of usufructuary mortgagee — Mortgagor continuing in pos- 
session — Held, relation of lessor and lessee was not brought into existence but mortgagor was bound by 
terms of the kabuliat and for whatever was due under it as compensation for use and occupation of the 
land.) ** AIR 1942 All 330 (330). (The contract is not invalid by reason of S. 23, Contract Act.) 


9. AIR 1958 SC 183 (185) : 1958 SCR 986. 
10. 2001 ATHC 2401 (2403) : 2001 (1) MPLJ 630. 
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signed by the lessor. The lessee could not by himself create lease in his favour. The Rent 
Note was not admissible in evidence on ground that it was not registered. (11) Where a 
Municipality passes a resolution under which A and B were put in possession of an open 
plot and they were entitled to put at their own cost a construction on the land, but the 
construction to belong to the Municipality on determination of the lease and A and B also 
executed a Kabuliyat it was held that the combined effect of the Resolution and the Kabuliat 
was not to create a lease and the question of registration did not arise. But A and B were 
entitled to remain in possession not as yearly tenants or under a lease from year to year or 
under 2 lease reserving yearly rent but for one year at a time only subject to two facilities 
i.e. they were entitled to pay rent in one lump sum for the whole year and at the end of every 
year they were entitled to continue in possession for yet another year and so on. (12) Kabuliat 
executed and Nazarana (rent) paid to Zamindar in respect of pond and accepted by him 
cannot be said to be in violation of Ss. 105 and 107 on the ground that it was unilateral 
document. (13) Where a Rent note is executed by the tenant alone and not by both the 
parties, it did not require registration and therefore was admissible in evidence. (14) 

Where a letter confirmed the fact of taking premises on lease from prior date, it did 
not constitute lease and was not registrable. Since the letter did not specify particular term 
of tenancy, it would be deemed to be from month to month. (15) 


Where a person gave Theka of his premises on monthly rent with condition that on 
default of six months rent he was entitled to cancel Theka and recover possession and 
arrears it was held that the deed was lease, though termed as Theka. (16) 

: Under the Registration Act, a lease includes a counterpart, kabuliat and an undertak- 
ing to cultivate or occupy. (See S. 2(7) of that Act). (17) Such instruments will also be 
leases under the Stamp Act. Any writing on an application for a lease intended to signify 
that the application is granted, is a lease under the Stamp Act. 

10. Application for grant of lease with endorsement of sanction, whether lease. 

See Note 9. 


11. Agreement varying rent or other terms of lease, whether lease. 


_An agreement merely varying the amount of rent payable under an existing lease or 
varying other terms of a lease is not itself a lease. (1) Because there is no fresh transfer of a 


11. 2001 AIHC 2401 (2403) : 2001 (1) MPLJ 630. 

12. AIR 1978 SC 298 : 1978 All LJ 10 : (1978) 2 Ren CJ 199. 

13. 1984 All LJ 518 : 1984 Rev Dec 193. 

14. 1986 Jab LJ 224 (224). 

15. AIR 1986 Delhi 301 (303) : 1986 : 29 DLT 430. 

16. AIR 1976 All 515. 

17. 1954 Madh BLJ (HCR) 1761 (1762, 1763) ** 1954 Madh BLJ (HCR) 968 (970). (Rent note for one year 
does not require registration under S. 17 (1) (d), Registration Act.) ** 1876 Bom PJ 36. (Undertaking to 


occupy.) ** (1900) 2 Bom LR 488 (489) (DB). (Rent-note.) ** (1868) 5 Bom HC 
: - - 'R (AC) 92 (94). (Bhadekhat 
is an agreement between a lessee and a lessor in the nature of a counterpart of a Ser i i 


Section 105 — Note 11 
. AIR 1960 a 514 (517) : 62 Pun LR 888. (Decree for ejectment against a tenant passed on the basis of 
compromise between the landlord and the tenant but process of execution was to remain in abeyance for 


certain period — Held that new tenancy was not created.) ** (1954) 2 All ER 601 (603). (£66 per year 
was agreed to be the rental value of a house let to a tenant who was also to perform duties of a caretaker 


Lease defined [S 105 N 11] 33 


right to enjoy immovable property in the lessees favour in such case. It is not every alter- 
ation of rent, even if it be by agreement between the parties, that necessarily brings about a 
fresh tenancy. The question is one of inference from the facts and circumstances of the 
particular case whether the parties intended by the new term as to rent to put an end to the 
old tenancy and create a new tenancy. (2) The agreement merely affects one of the terms on 
which the right of enjoyment already transferred to the lessee shall be exercised. A right to 
rent is, no doubt, a right in immovable property and an agreement varying the rent, there- 
fore, will be one creating or limiting a right in immovable property. (3) But such a right is 
that of the /essor and not of the lessee while there can be no lease unless a right is created in 
favour of the lessee. The same principle will be applicable to agreements involving a varia- 
tion of other terms of a lease. So long as there is no fresh right of enjoyment transferred to 
the lessee the agreement will not itself be a lease. 


Where the agreement enlarges either the property covered by the lease or the duration 
of the lease, it transfers a fresh right of enjoyment not included in the original lease and so 
will itself be a Jease. So also, the variation in the terms of a lease may be of such a nature 
that it may lead to the conclusion that the agreement was intended to replace altogether the 
original lease. In such a case it must be held that the original lease has been given up and a 
fresh lease has been granted. On these principles it was held in the undermentioned cases 
(4) that the agreements in them were leases. Where at the time of renewal fresh terms such 


of the premises. £ 40 per year was fixed as his wages. The difference was adjusted by payment of weekly 
rent of 10$. Subsequently the landlord raised the wages to £ 66 per year and informed the tenant that no 
rent was to be paid thereafter. It was held that no new tenancy was created.) ** (1852) 21 LJ Ex 135 
(136) : 155 ER 968 : 7 Ex 319 : 18 LT (OS) 276 : 86 RR 664. Crowley v. Vitty ** (1878) 3 Cal 322 (324) 
(DB). (Agreement by a person who is already a tenant to pay rent at certain rate is not a lease — A fortiori, 
a memorandum of an agreement by such person to pay rent at certain rates is not lease.) ** (1897) 24 Cal 
20 (24) (DB) ** AIR 1922 Cal 511 (512) (DB). 


[See also AIR 1944 Pat 293 (294) : 23 Pat 334 (DB). (Compromise decree varying amount of rent payable 
under a lease.) ** (1908) 35 Cal 470 (475) (DB). (The mere acceptance of rent at a reduced rate does not 
constitute a lease.) ** (1899) 22 Mad 217 (220) (DB). (It does not require registration.)] 


[But see AIR 1929 Lah 291 (292) : 10 Lah 685 (DB). (Where a compromise varies the terms of a regis- 
tered lease with regard to the rate of rent the variation amounts to a fresh lease.)] 


2. (1971) I Mad LJ 156 : 84 Mad LW 104 ** (1969) 2 Mad LJ 626 : 1970 Ren CJ 410. 
3. As will be seen in Note 79 such right is capable of adverse possession and extinction by prescription. 


4. AIR 1967 SC 174 (180) : (1962) 3 SCR 910. (Terms of so-called deed of attornment different from the old 
— Unexpired period of previous lease being two years — Under so-called attornment deed tenancy to 
continue for five years — New tenancy including some other land besides the land covered by the old 
lease — Amount of rent also differing — Such a document is not a deed of attornment but is a document 
accepting fresh tenancy — Per Raghubar Dayal, J.) ** AIR 1966 J&K 13 (18) : 1965 Kash LJ 369 (DB). 
(A compromise decree can operate as a lease — AIR 1949 Bom 402. Rel. on.) ** (1922) 66 Ind Cas 904 
(905) (Lah.) (Duration of lease extended.) ** AIR 1929 Cal 462 (463) : 56 Cal 427 (DB). ** AIR 1934 
Lah 743 (743). (Document prescribing changes in the manner of holding the property.) ** AIR 1925 Cal 
1171 (1172) (DB). ** (1910) 37 Cal 293 (300) (DB). (Where after the grant of a lease the lessor wrote a 
letter to the lessee which, besides a definition of a reduced rental contained a recital of the area of the land 
demised under the lease, the nature of the interest granted by the lease and the instalments in which rents 
were payable — Held that the letter contained all the essential elements of a lease, and was inadmissible 
in evidence for want of registration.) 


[See also AIR 1964 Madh Pra 288 (295, 296) : 1964 MPLJ 502 (DB). (Settlement in eviction suit during 
pendency of appeal in interlocutory matter, held did not create fresh lease.)] 
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as prohibiting the subletting, payment of interest on arrears of rent, and right of landlord to 
enter the property in case of default were introduced, it constituted a fresh lease.(5) 


The question whether an agreement varying the rent or other terms of a lease requires 
registration is different from the question whether such agreement is a lease. Under S. 
92(4) of the Evidence Act where the original lease is by a registered document a subse- 
quent oral agreement to vary the rent or other terms of the lease will be inadmissible in 
evidence. If the agreement varying the terms of the lease is embodied in a written instru- 
ment it may require registration under S. 17(b) of the Registration Act although it does not 
amount to a lease. Thus, the right to rent is a right in immovable property. An agreement 
reducing or enhancing the rent payable under a lease will, therefore, be one limiting or 
creating a right in immovable property. Where such an agreement is contained in a written 
instrument it will require registration under S. 17(b) of the Registration Act if the amount 
of rent reduced or enhanced is Rs. 100 or more. (6) (See also A. I. R. Commentaries on the 
Registration Act, Second (1950), Edition, S. 17, Note 43). 

In Lalit Mohan Ghose v. Gopali Chauk Coal Co., (7) the following question was 
referred to a Full Bench : “Does a document which is not a lease but which varies the 
amount of rent to be paid under existing registered lease as also the incidents of such pay- 
ments, namely, the date of payment and consequences of default of payment, require regis- 
tration?” The original lease in the case was a compulsorily registrable one under S. 107 of 
this Act and S. 17(d) of the Registration Act. The Full Bench answered the question re- 
ferred to it by stating that a document of the above kind was compulsorily registrable. The 
decision proceeds on the ground that the amount of rent, the time of payment thereof and 
consequences of default relate to essential incidents of a lease and that under S. 107, where 
a lease is of the kind requiring registration under that section, all its essential incidents must 
also be embodied in a registered document. 


It may be questioned whether such a view does not involve an undue stretching of the 
language of S. 107. But the decision is clearly an authority for saying that an agreement 
merely varying some of the essential incidents of a lease is necessarily a lease. 

12. Tenancy by acquiescence. 

A’s occupation of B’s property does not ipso facto make A tenant of such property. 
The law requires special factors to bring into existence such a right. The acquiescence of 
the owner in such occupation is not, in itself, such a factor and by itself cannot create a 


5. (1968) 81 Mad LW 325 : ILR (1968) 3 Mad 776. 


6. (1970) 1 Mad LJ 15 ** AIR 1944 Pat 293 (296) : 23 Pat 334 (DB). (But it need not be registered if the 
document is in the form of a compromise which is embodied in the decree of a Court.) 
[See (1908) 35 Cal 1010 (1012) (DB).] 


[But see (1967) 69 Pun LR 572 (578) : ILR ( 1968) 1 Punj 1. (Compromise deed noticing existing relation- 
ship of landlord and tenant merely enhancing rent — Not a lease — Registration not necessary.) ** AIR 
1955 Pat 402 (404) (DB). (It is only in the event of a new lease being created that registration is necessary 
and where, therefore, a compromise decree only amounts to varying the terms of an existing tenancy there 
is no necessity for registration.) ** (1899) 22 Mad 217 (220) (DB) (Note :— The view expressed in this 
decision that such agreement does not "relate" to an interest in immovable property and does not require 
registration is, it is submitted with great respect, not correct.)] 


7. (1912) 39 Cal 284 (297, 298) (FB). Also see Section 107. Note 7. 
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tenancy. (1) But the acquiescence of B in A’s entering into possession and enjoying B’s 
property and doing various things on it will be relevant for the purpose of establishing a 
tenancy in two ways — 


(1) the acquiescence may be evidence of a contract of tenancy which may be express 
or implied; (2) 

(2) the acquiescence may preclude the owner on the principle of estoppel from deny- 
ing the occupier’s claim to be a tenant. (3) 


It must depend on the facts of each case, whether there is such acquiescence on the 
part of the owner as to be sufficient for the occupier of property to rely on it in support of 
his claim of tenancy. 


If a person is not in fact and in law a tenant, the giving of a notice to quit by the owner 
of the premises does not create a tenancy and does not make the former a tenant. (4) 


For a complete discussion of the principles of acquiescence applicable in such cases, 
see Note 22 on S. 51. See also Note 55. 


13. Lease and licence compared — General principles. 
A lease, inter alia, requires the two following essentials : 
(1) There must be a transfer of the right of possession. 


(2) Such right must be an interest in property. If a merely personal right of possession 
is granted the right will not be a lease. (1) (See Note 3). 


A licence differs from a lease in both the above points. Thus : 


(1) A licence need not be a right of possession. It may be any right of user of the 
property. But it may be the right of possession also. 


(2) A licence is a merely personal right and does not amount to an interest in prop- 


Section 105 — Note 12 


1. AIR 1929 Nag 13 (13). (Tenancy can only be created by contract.) ** AIR 1915 Cal 494 (495) (DB). (If 
a landlord sues for compensation for use and occupation of land, but does not ask for ejectment of the 
defendant therefrom, he must not be taken to have recognised the defendant as his tenant.) 


2. (1960) 64 Cal WN 240 (243). (Patta executed by landlord may be taken into consideration as his admis- 
sion.) ** AIR 1957 Pat 163 (165) : ILR 35 Pat 1040 (DB) ** AIR 1915 Cal 494 (495) (DB) ** AIR 1917 
Nag 36 (36, 37). (Tenant bringing under cultivation waste land adjoining his holding — Landlord looking 
on and not objecting but on the other hand signing jamabandi papers showing him tenant of the extra land 
also — There is implied consent to the tenancy— Tenancy contract may be express or implied from 
conduct of the parties.) 


3. (1905) 29 Bom 580 (610, 611) (DB). (In this case the lease was held invalid as being an attempt to create 
an interest in land unknown to the law — But the lessee was given protection by applying the doctrine of 
acquiescence — The judgment in this case which was delivered by Jenkins, C.J., contains a very exhaus- 
tive and instructive discussion of the subject of acquiescence in such cases.) 


4. (1948) 83 Cal LJ 321 (326, 327). 
Section 105 — Note 13 
1. (1963) 65 Pun LR 490 (495), ** 1996 (2) APLJ 16 (18). (No interest in property created it is licence and 
not lease.) ** ILR (1962) 2 Punj 98 (106) ** (1961) 2 Guj LR 505 (507) (DB). (Right to enjoy property.) 
** AIR 1960 J and K 83 (85) (DB) ** AIR 1957 Pat 226 (228) : ILR 36 Pat 286 (FB) ** AIR 1956 J and 
K 33 (34) (FB). **AIR 1954 Bom 370 (376) : ILR (1954) Bom 615 (DB). ** AIR 1953 Trav-Co 582 
(584) : ILR (1953) TC 373. (Transaction held a lease and not a licence.) 
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erty.(2) Section 52 of the Easements Act expressly says this. 

(3) The cardinal difference between lease and licence is, in the former there is a trans- 
fer of interest but in the latter no such transfer though right to occupy is given. (3) 

From the above the following propositions can be laid down : 

(1) Where a right of possession is granted and such right amounts to an interest in the 
property, the right is a lease. 

(2) Where a right of possession is not given but only a right of user not involving 
possession is granted and the right does not amount to an interest in the property, the right 
is a licence.(4) 

(3) Where a right of possession is granted but such right is not an interest in the 
property but only a personal right, the right is not a lease but a licence. (5) 

(3A) Where the transferer retains control over the occupation of the premises the 
transaction was a licence. (6) p 

(4) Where a right of possession is not given but only a right of user not involving 
possession is given but the right amounts to an interest in the property, such right is neither 
a lease nor a licence. It is not a lease because the right of possession is not granted. (7) It is 
not a licence because the right amounts to an interest in the property. (8) 

Some of the tests to find if a transaction is a lease or a licence are :— 


A. Prefer the substance of the document to the form. 


2. AIR 1968 SC 175 (177) : (1968) 1 SCR 23 ** AIR 2002 SC 2051 : 2002 AIR SCW 2105 ** AIR 1988 
SC 184 (190) : (1988) 1 SCC 155. ** 1979 All LJ 812 : (1979) 2 Rent LR 399, (Distinction between a 
lease and a licence is rather thin and sometimes quite obscure.) ** AIR 1967 Cal 633 (635) : 72 Cal WN 
151 ** 1965 Raj LW 197 (199) : ILR (1965) 15 Raj 450 ** (1961) 2 Guj LR 505 (507) (DB) ** AIR 1960 
J & K 83 (85) (DB). ** AIR 1958 Madh Pra 343 (346) : 1958 MPLJ 170 ** AIR 1957 All 369 (372) : 1958 
All WR (HC) 70 ** AIR 1955 Mys 98 (99) : ILR (1955) Mys 261 ** ILR (1954) 1 All 563 (571) (DB) ** 
AIR 1954 Pat 249 (253) : 1954 Cri LJ 664: ILR 32 Pat 887 (DB). (Right to construct platform over drain 
by Municipality on condition of payment of annual rent — It is merely a right to do something on drain — 
It does create any interest in drain itself — Grantee is not lessee.) ** AIR 1951 Pat 190 (194). 


3. 1974 Raj LW 194 : 1973 WLN 967 ** AIR 1993 All 138 (142) : 1993 All LJ 548 : 1993 (1) All Rent Cas 
403. (In instant case transaction was oral parties were not related to each other and were totally strangers. 
Possession was exclusive it was lease and not licence.) 


4. AIR 2008 (NOC) 842 (Ker). 


5. AIR 1956 J and K 33 (34) (FB). ** AIR 1954 Bom 370 (376) : ILR (1954) Bom 615 (DB). ** ILR (1953) 
2 Cal 218 (221, 222)/ (DB). (The mere fact that a person is in exclusive occupation of the suit land would 
not entitle him to a presumption that he occupies the land on the strength of a lease and not anything else 
such as licence or trespass.) 


6. (1970) 2 Andh LT 88. ** (1966) 68 Pun LR 899 : 1966 Cur LJ 879/ (Where a tenant transfers possession 
of his premises to another the tenant becomes out of possession — But where the tenant inducts a licensee, 
the physical possession though remains with the licensee, the tenant retains with him absolute control of 
the premises as possession can be either actual or constructive.) 


7. But see AIR 1926 Nag 174 (174, 175). (In this case it was held that a right to take cattle, etc., along a 
defined strip of land was a lease as it possessed the characteristics of an interest in land— It is submitted 
the decision is wrong — Such a right is neither a lease nor a licence.) 


8. AIR 1933 All 735 (736) : 55 All 874 (FB) ** (1867) LR 2 QB 200 (202) : 36 LJQB 79 : 16 LT 152: 15 
WR (Eng) 347, Hooper v. Clerk. (C granted and demised the exclusive right and licence to take and kill 
game on certain land with the use of a cottage to the defendant for a term and the defendant covenanted to 
leave the land at the end of the term as well stocked with game as at the time of the demise — Held that the 
demise was not a mere licence but the grant of an incorporeal hereditament.) 
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B. Gather the intention of the parties — the real test in such matters. 
C. Does the document create an interest in the property ? If it does it is a lease. 


D. Does the document only permit another to make use of the property, of which legal 
possession continues with the owner ? If it is so, it is a licence. 

E. Exclusive possession of the property conferred ? Then, prima facie the grantee is a 
tenant. 

F. But weight the circumstances. Do they negative the intention to create a lease ? If 
they do, it is a licence, exclusive possession notwithstanding. 

Where the plaintiff proves that the defendant is a licensee, burden shifts on the defen- 
dant to prove that he is a tenant. However when both parties lead evidence and it was duly 
considered by Court, question of burden of proof pales into insignificance. (9) 

Payment of a monthly sum may or may not make it a lease. A licence may also be for 

‘a certain term. Liability to pay taxes, though suggests a lease, it is not conclusive. (10) 
Where under agreement periodical payment of money (call it rent or monthly licence fee 
rent as in agreement) was consideration for right to possess and doing business in the rooms, 
the agreement creates a lease.(11) 

Payment of licence fee is not an essential attribute for the subsistence of a licence.(12) 

The quantum of licence fee is a matter of agreement between the parties. Licence fee 
cannot be enhanced retrospectively. The licensees cannot be compelled to pay enhanced 
licence fee for the period prior to issuance of notice for enhancement of fees in terms of 
agreement between the parties.(13) 

Although, normally in a case of licence, question of sub-letting does not arise, but 
simply for giving such clause in an agreement, an agreement cannot be held to be an agree- 
ment of lease. (14) 

Under S. 60 of the Easements Act, a licence can be revoked by the grantor unless — 

(a) it is coupled with a transfer of property and such transfer is in force, 

(b) the licensee, acting upon the licence, has executed a work of a permanent charac- 
ter and incurred expenses in the execution. 

But the mere fact that a licence is coupled with a transfer of property(15) or that it has 
become irrevocable will not make it a lease, unless the elements essential for a lease are 
present. What commenced as a licence may later become tenancy and the converse is also 
possible. Payment of rent is not an unfailing test, nor the fact that notice has been issued to 


9. AIR 1984 All 180 (182) : 1984 All WC 203 ** AIR 1992 Cal 129 (132) : 1991 (2) Cal HN 306. 
10. (1969) 73 Cal WN 228. 
11. 2001 (2) Ker LT 716 (719) ** AIR 2008 (NOC) 857 : 2008 (6) ALJ 748. 
12. 1993 AIR SCW 2560 (2566) : 1993 (3) SCC 459. 
13. 2000 (5) Andh LD 269 (270). 
14. AIR 1996 SC 3288 : 1996 AIR SCW 2462 (2466) : 1996 (9) SCC 382. 


15. AIR 1965 SC 610 (614) : (1964) 6 SCR 642. (Requirement of notice to licensee not inconsistent with 
licence.) ** AIR 1957 All 369 (372) : 1958 All WR (HC) 70. 


[But See (1929) 120 Ind Cas 673 (673) (DB) (Lah)]. 


(Note.— An observation capable of the opposite meaning occurs in this case — It is submitted that it is 
not accurate.) 
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the occupant to vacate. (16) 

Court must look into substance of matter and gather real intention of parties. Nomen- 
clature or label of agreement is immaterial. (17) 

Here description of parties as licensor and licensee in the agreement would not ipso 
facto turn the document into licence deed. Intention of the parties is to be looked into and if 
necessary, by bearing the veil for ascertaining the real nature of the document. (18) 


Decisive test is intention of parties and not the label given. If a tenant member of a 
Co-operative Society introduces a person as a licensee real nature of the transaction has to 
be determined taking all factors into consideration. (19) It is perfectly possible for one 
person to be a lessee of a building and another to be licensee of the trade therein.(20) 


Where there is no plea that the deed executed between the parties was camouflage to 
evade the provisions of Rent Act; a term of the deed specifically stated that it should not be 
construed as lease and the parties were conscious that if the document is treated as sub- 
lease, it would be illegal as sub-lease could be executed only after obtaining consent of 
landlord, the agreement evinced by the deed was a licence and not lease. Exclusive posses- 
sion is not the sole inditia to infer lease. (21) 

As a licence does not create an interest in property, a licensee cannot sue in his own 
name in respect of the property. (22) Nor can his possession exclude the possession of the 
rightful owners in the eye of law. (23) Similarly, if he is ousted from the property by the 
owner, he cannot sue him for possession, unless it be under S. 9 of the Specific Relief Act. 
(24) So also a licence is not, by itself, a good defence to a suit for ejectment by the owner. 
Even if the licence has become irrevocable by the licensee executing work of a permanent 
character and incurring expenditure thereon, it will not in itself be a good defence. The 
reason is that a suit for ejectment is based on title and it is only a ground based on title, that 
will be a good defence to such a suit. (25) Prescription and estoppel will be good defences. 


16. (1969) 2 Mad LJ 626 : 82 Mad LW 589. 


17. AIR 1996 Delhi 319 (328) : 1996 (1) Ren CR 617 ** 1992 (1) Mah LR 330 (336). (Where the predominent 
intention of the parties was to transfer the interest in the suit premises to the appellant for the purpose of 
his use and not to transfer it by way of security for repayment of the debt, the document can be said to 
have created lease and not mortgage, merely because nomenclature or label of self-redeeming mortgage 
was given to said document.) ** 1997 ALHC 2916 (2917) (Delhi) : 1997 (67) DLT 259. 


18. (1996) 64 DLT 237 (240), 
19. ILR (1975) Bom 849 (DB). 
20. 1991 (1) Cur CC 58 (62) (Ker). 


21. AIR 1999 SC 2607 : 1999 AIR SCW 1186 (1196) : 1999 (4) SCC 545 : (AIR 1998 Cal 233, Reversed). 


22. AIR 1957 Madh Pra 44 (45) : ILR (1957) Madh Pra 1 ** AIR 192 
6 Oudh 609 (609, 610) ** (1889) 42 Ch 
D 461 (468) : 58 LJ Ch 790: 61 LT 538: 38 WR (Eng) 136, Heap v. Harley. i á 


ae however, a licensee is actually in possession and is ousted by a third party, he can maintain 
suit for possession against such third person, as possession by itself confers a title to property, which is 


good against the whole world except the true owner : i imitati 
E ROEA Aisoni seen ner: See the AIR Commentaries on the Limitation Act, 


23. AIR 1958 Cal 179 (181) : ILR (1958) 1 Cal 320. 
24. AIR 1916 All 219 (220) : 38 All 178. (Remedy of licensee is suit for damages.) 


25. See (1903) 1 KB 577 (580) : 72 LJ KB 103 : 88 LT 46:51 WR a 
ste K 3: :5 (Eng) 343, Zi . Abraham. 
(Mere agreement not to eject is not ipso facto defence to a suit for —— = a 
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But they stand on a special footing. Prescription is a form of title. Estoppel precludes the 
plaintiff from denying the title of the defendant. But though by itself a licence may not be 
good defence to a suit for ejectment, it is conceived that the licensee may, on the principle 
laid down by the Privy Council in Ariff v. Jadunath (26) obtain a stay of the suit and sue for 
an injunction against the owner restraining him from suing him for ejectment. The licensee 
also sue for damages for wrongful revocation of the licence. (27) 

Some decisions, (28) however, proceed on the footing that an irrevocable licence is a 
good defence to a suit for ejectment by the owner. It is submitted with respect that the view 
taken in them is not correct. 

Some of them refer also to the ground of estoppel. (29) But it must be noted that the 
facts, which make a licence irrevocable, will not necessarily be sufficient to sustain a plea 
of estoppel or acquiescence. (For the nature of facts that will be necessary to sustain a plea 
of estoppel in such cases, see Note 22 on S. 51.) 

Some of the other points of difference between a lease and a licence are : 

(1) A licence may be granted without writing or registration, unless it is coupled with 
a transfer of an interest in immovable property. An instrument granting a licence does not 
require registration. (30) A lease can only be created by a registered instrument, if it is from 
year to year or for a period exceeding one year or if it reserves a yearly rent. 

(2) No notice to quit is necessary to determine a licence and to bring a suit for eject- 
ment against the licensee. (31) But unless a lease is determined by a due notice to quit or in 
any other recognised mode, the lessor cannot sue for ejectment against the lessee. 

(3) A lease is normally a transferable right while a licence is not. (32) 

(4) A lease is a heritable right while a licence is not. 


(5) A lease is liable to forfeiture by denial by the lessee of the lessor’s title. The 


26. AIR 1931 PC 79 (82) : 58 Cal 1235 : 58 Ind App 91. 

27. (1929) 120 Ind Cas 673 (673) (DB) (Lah). (Revocation of licence contrary to terms of licence.) 

28. AIR 1934 All 517 (519) : 56 All 975 (DB). (Licensee putting up building of permanent character at 
considerable expense — Transaction ceases to be licence revocable at will and licensee cannot be ejected 
on payment of compensation.) ** AIR 1938 All 32 (34) (DB) ** AIR 1927 All 342 (344). (Licence 
granted for building — Licensee erecting a building of a permanent nature — Licence cannot be re- 
voked.) ** AIR 1925 All 203 (204) ** AIR 1915 All 56 (57) : 37 All 91 (DB) ** (1910) 8 Ind Cas 793 
(793) (DB) ** AIR 1940 Lah 18 (19) ** AIR 1918 Nag 180 (180). 

29. AIR 1940 Lah 18 (19). 

(NOTE— This decision seems to proceed mainly on the ground of estoppel, though there is not a sufficient 
discussion of the question of fact involved in such a ground.) ** AIR 1934 All 517 (519) : 56 All 975 
(DB). 

30. (1929) 120 Ind Cas 673 (673) (DB) (Lah). 

31. ILR (1962) 2 Punj 98 (106) ** AIR 1991 (NOC) 107 (Gauhati). (Burden lies on party alleging that notice 
is necessary.) ** AIR 1954 Mys 89 (91) : ILR (1953) Mys 578 ** (1893) 16 Mad 97 (97) (DB) ** AIR 
1918 Cal 601 (602) (DB). (Notice to quit is not necessary even where the licensee has erected huts upon 
the land.) ** AIR 1934 Rang 291 (292). 

[See also (1891) 14 Mad 98 (99) (DB). (Purchaser from a licensee held not entitled to notice to quit.)] 

32. AIR 1935 Lah 958 (959) : 16 Lah 603 (DB). ** AIR 1924 All 825 (825) (SB). (The mere fact that the 
licence had become irrevocable by the erection of buildings does not necessarily imply that the licensee 
acquired a right to transfer the licence or the building.) 


40 [S 105 N 13] Lease defined 


principle does not apply to a licence. (33) 
A licensee in possession of property after expiry of licence period would be 


unauthorised occupant. (34) 
14. Lease or licence — Tests for determination. 


The question whether a right is a lease or a licence according to the principles dis- 
cussed in Note 13 is one of construction of the grant in each case. In construing such grants, 
the substance of the transaction must be considered. (1) and not the form of agreement.(2) 
A mining lease may not meticulously and strictly satisfy in all cases the characteristics ofa 
lease under T. P. Act nevertheless in legally accepted sense it has always been regarded as 
a lease in this country. Right to carry on mining operations is a right to enjoy immovable 
property and so is an agreement to extract sand from land with no right, title or interest in 
the land and is not a licence, (3) and not merely the nomenclature used by the parties. Title 
can be deceptive in substance constituting transaction takes precedence. (4) The intention 
of the parties may be a useful and legitimate guide where the terms of a document are 
equally consistent with a lease and a license. (5) It is the tenor, and not the tune or tone of 


33. AIR 1953 Mad 456 (458) : (1952) 2 Mad LJ 473 ** AIR 1925 All 203 (204) ** AIR 1923 All 403 (403) 
** ATR 1917 All 395 (396) : 39 All 621 ** 1901 All WN 157 (157) (DB). 


34. 2001 AIHC 1501 (1508) : 2001 (90) DLT 427. 
Section 105 — Note 14 


1. 1982 All LJ 1237 : (1982) 2 All Rent Cas 528 (DB). (Mere mention of licence fee as rent is not material 
— Substance of contract has to be seen.) ** AIR 1976 Bom 417 : 78 Bom LR 195. (Document though 
described parties as licensor and licensee held created a contract of tenancy.) ** AIR 1976 Pat 156 : 
1976 BL JR 514. (Lease or licence — Tests to determine indicated.) ** ILR (1965) Cut 229 (235). (The 
use of the words "compensation" or "mesne profits" have no material effect.) 


2. AIR 2009 Delhi 96 ** AIR 2007 Delhi 222. 


3. AIR 1979 SC 1669 (1674) : 1980 UJ (SC) 102. ((1873) 2 SC & Div 273, Disapproved). ** AIR 1968 
SC 175 (177) : (1968) 1 SCR 23 ** AIR 1968 SC 919 (922) : (1968) 2 SCR 559. (Use of the word 
"rent" is not conclusive proof of the transaction being a lease.) ** AIR 1959 SC 1262 (1269) : (1960) 
1 SCR 368 ** 1950 Bur LR (SC) 64 (65). (The words “rent for land" do not necessarily prove a 
lease.)** AIR 1983 NOC 123 (All) ** ILR (1963) MP 81 (83) (DB). (Where the deed of licence 
provided for payment of charges for use and occupation for the period of the license, the mere use of 
the word ‘rent’ in the deed would not suffice to prove that the transaction was a lease.) ** (1963) 65 Pun 
LR 490 (496). ** (1961) 2 Guj LR 505 (507) (DB). (Parties to a transaction cannot turn a lease into a 
licence merely by stating that one of the parties is a licensee and that the transaction is a licence.) ** 
1961 MPLJ 1223 (1224, 1225) (DB). ** AIR 1960 Cal 123 (133) : ILR (1960) 2 Cal 754 ** (1957) 3 
All ER 563 (565) ** ILR 1956 Cut 59 (64) ** (1955) 8 Sau LR 378 (379) ** AIR 1950 East Punj 296 
(299) (DB). (On construction held that the agreement in the case did not amount to a lease.) ** 1904 App 
Sieg m : 73 LJPC 62: 90 LT 741. Glenwood Lumber v. Phillins ** (1916) 2 Anp Cas 54 (59) : 85 
LIPE sY i ie d 02, ang v Anen and dons Biliposting Lid. ** AIR 1933 AH 735 (737) (FB) ** 
AIR 1930 Bum 165 (166) (DB). ** AIR 1925 Cal 370 372 ** ALR 1930 Pat 302 igo a a 

Also see S. 8. Note 20 and S. 58, Note 12. 


4, (1991) 3 Bom CR 680 (685). (Short period of 6 months — Not necessarily licence — Tenure of 
deed showed creating lease and not licence.) 


5. AIR 1984 Cal 105 : (1984) 88 Cal WN 83 (DB) ** (198 i 
169. ** (1922) 1 Rent CJ 699 (692) Bom ** 1982 E tga cise; o Aik (alt Bob bop 1982) 
1 Mad LJ 25 (33) ** ( 1980) 84 Cal WN 817 (819) : (1980) 2 Cal LJ 470 (DB). (Question of parties may 
be taken into consideration even though the terms of the document may not be ambiguous.)** 1978 All 
WC 628 (628) ** AIR 1978 Cal 337 : 82 Cal WN 695 (DB). (Exclusive possession is not the only 
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the document as a whole that has to be looked into in determining the character of relation- 
ship established by it. (6) Where the evidence furnished by the instrument by which rela- 
tionship is brought about between the parties, is not clear or there is no instrument under 
which relationship is brought about, then the Court will have to look to the surrounding 
circumstances for the purpose of finding out as to what actually parties wanted to bring; 
whether lease or licence.(7) If the words used in a document are consistent with both a lease 
and — the Court should prefer to treat the document as a licence rather than a 
lease.(8) 


Crucial test to decide whether lease or licence would be what the parties intended. In 
deciding the intention of the parties, it is important to find out as to whether the parties 
intended to create or pass or grant an interest in the land itself.(9) If intention was to create 
interest in property it is lease, if not then licence exclusive possession though of signifi- 
cance is not decisive. (10) 

Intention is to be gathered from express recitals in the document, objective sought to 
be achieved and surrounding circumstances. (11) Onus to prove the facts showing the ac- 
tual intention of the parties is on the licensees.(12) 

Genuine relationship of licensor and licensee can conceivably arise in following cir- 
cumstances — 

1) A property owner may have an occasion to oblige a relation or friend in need of 
accommodation without any intention to create lease. 


2) During temporary period of absence, the landlord instead of allowing the premises 


consideration which has to be taken into consideration in deciding whether it is a lease or licence. The 
entire surrounding circumstances and the intention of the parties have also got to be taken into consid- 
eration.) ** (1978) 2 Kant LJ 158 (165) : ILR (1978) 2 Kant 1057 ** ILR (1976) 2 All 115 (119) ** 
(1976) 12 Delhi LT 150 (156) : 1976 Ren CR 239 ** AIR 1976 Madh Pra 222 : 1976 MPLJ 341. 
(Where the words in themselves are unambiguous and the external circumstances and the conduct of 
the parties do not create any doubt or difficulty as to the proper application of the words, the document 
has to be construed according to the strict, plain and common meaning of the words themselves and the 
language employed in the document speaks of the intention). ** (1972) 2 Malayan LJ 48. (If the 
agreement recites demise for one year with option for renewal for one year for 4 years with a monthly 
rent of Rs. 500 and a deposit of Rs. 5000 it is held to be a lease protected by the Rent Control Act.) ** 
AIR 1957 Tripura 44 (45). 

6. AIR 1973 Gauhati 123 (124, 125, 126) : ILR (1973) Gauhati 289 ** AIR 1989 SC 1816 (1818) : 1989 
(3) SCC 574. (Substances of document is to be preserved to form intention of parties.) ** AIR 2007 
(NOC) 2351 : 2007 (5) AIR Kar R 430 ** 1998 (1) CTC 195 (200) (Mad). 

7. 1991 (1) Guj LH 601 (618). 


8. ILR (1965) Cut 229 (235). 


1v. 1791 ALR SCW 779 (785). (Licence not subsisting on date of commencement of S. 15A of Bombay Reni 
Act — Licencee not entitled to protection — He is a trespasser.) ** AIR 1988 SC 1845 (1850) : 1989 (1) 
SCC 19. ** 1997 (3) Sim LC 88 (92) (Him Pra) ** (1992) 3 Bom CR 33 (37) ** AIR 1991 Orissa 14 (18) : 
(1990) 2 Ren CJ 472 ** 1989 Kash LJ 474 (482) ** (1988) 1 Ker LT 335 (336) ** (1987) 1 Ker LT 853 
(855) ** (1987) 92 Pun LR 87 (89) ** 1984 Mah LJ 503 (512) ** AIR 1984 Cal 105 (108) : (1984) 88 Cal 
WN 83. 

11. (1992) 1 Cal LJ 367 (375) ** AIR 2006 (NOC) 1215 : 2006 (4) AIR Bom R 355 ** 1998 (2) Ren CR 237 
(241) (Delhi). 


12. AIR 2009 (NOC) 2689 (Cal). 
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to remain idle may permit someone of his trust to occupy premises during his temporary 
absence. 

3) May accept someone as his paying guest. 

4) In such cases even if some occupation fee is charged, it would not change the 
relationship of licensor and licensee. (13) 

Use of the word “Rent” is to be taken in wider sense. (14) 

Grant of licence cannot be inferred from the mere fact that the unauthorised structures 
continued to be in existence for considerable length of time. (15) 

The chief tests for determining whether a right is a lease or a licence are as follows : 

(1) Where the right of possession is not granted but only a right of user not involving 
possession is granted, the right is only a licence. (16) 

(2) Where the right of occupation is given but not the exclusive right of occupation, 
the right is only a licence. (17) The reason is that a lease necessarily implies an exclusive 
right of possession of the leased property and is incompatible with the existence of any 
tight of possession in the lessor. (18) 

(3) Where a right of exclusive possession is given, the right will normally be a lease, 
although there may be some reservations or restrictions as to the user of the property pro- 
vided the general control over the property is in the grantee. (19) The exclusive possession 


13. AIR 1999 Guj 17 (21). 
14. (1990) 2 Cal HN 139 (147). 
15. AIR 2002 Sikkim 5 (8). 


16. AIR 1959 SC 1262 (1269) : (1958) 1 SCR 368 ** 1950 Bur LR (SC) 64 (66). (Right of way granted as 
a licence.) ** AIR 1960 J and K 83 (85) (DB) ** AIR 1957 All 369 (372) : 1958 All WR (HC) 70 ** ILR 
(1954) Cut 671 (681) (DB). (Grant of collection of Kendu leaves held a licence.) ** AIR 1953 Cal 147 
(149) : ILR (1954) 1 Cal 201 (DB) ** AIR 1950 Cal 23 (30) : ILR (1950) 2 Cal 443 (DB) ** AIR 1950 
East Punj 296 (299) (DB). ** AIR 1950 Nag 107 (108) : ILR (1950) Nag 218 ** AIR 1940 Cal 447 
panes ie LJ 248. (Right of passage over land.) ** AIR 1947 Cal 236 (238) ** AIR 1930 Bom 165 


17. AIR 1959 SC 1262 (1269) : (1960) 1 SCR 368 ** 2003 (6) Scale 173 (180). (Occupier given a personal 
privilege with no interest in the land.) ** (1950) Bur LR (SC) 64 (65). (Right of way granted as a mere 
personal licence.) ** (1959) 2 Andh WR 146 (149). ** ILR (1956) Cut 59 (63, 64 ) (DB). (Transfer 
allowing the transferee to enter upon a tank and to rear and catch fish held to be a licence.) ** AIR 1951 
Trav-Co 189 (190) : 1951 Ker LT 44 (DB). (Right to cultivate "vacant space" given — Location or area 
not mentioned — Grantor exercising right of possession by planting trees — Transaction held not lease. 
though styled as Pattamcheettu and though rent paid was Pattam — AIR Commentary on T.P. Act ap- 
proved.) ** AIR 1950 Nag 107 (108) : ILR (1950) Nag 218 ** 1950 Bur LR (HC) 1 (11) (DB). 


18. AIR 1955 Nag 306 (308) : ILR (1956) Nag 10 (DB) ** AIR 1953 Sau 137 (138). (Exclusive possession 
of a room given — Transaction held to be a sub-lease.) 


19. 1969 UJ (SC) 745 ** 1980 All LJ (NOC) 121 : 1981 Luck LJ 50. (In a lease there is a transfer of the 
right to enjoy the immovable property whereas no such right comes about in case of a licence. Law does 
not impute intention to enter into legal relationship where the circumstances and the conduct of the 
parties negative any intention of the kind.) ** ILR (1974) Cut 1052. (The test of exclusive possession 
though not conclusive is an important indication in favour of tenancy.) ** AIR 1972 Guj 145 (146, 147). 
lee not conclusive, the fact of exclusive possession is important to raise the presumption of lease.) 

1969 Ker LT 811 ** AIR 1969 Mad 191 (194) : ILR (1968) 3 Mad 335 ** (1971) 2 Mad LJ 169 ** 
AIR 1966 Bom 113 (117, 119) : ILR (1965) Bom 873 (DB) ** AIR 1960 Cal 123 (133) : ILR (1960) 2 
Cal 754 ** AIR 1960 J and K 83 (85) (DB). ** AIR 1957 All 369 (374) : 1958 All WR (HC) 70 ** AIR 
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would be taken to have been given if the nature of the acts to be done by the grantee was 
such as required a right of exclusive occupation. (20) 


(4) Where a right of exclusive possession is given but there is sufficient reason to hold 


that only a personal right and not an interest in the property was intended to be created, the 
right will be only a licence. 


The undermentioned cases (21) fall under the first class. In such cases, even an exclu- 


20. 
21. 


1956 Trav-Co 1 (5) : ILR (1955) TC 953 (F3). (Under a compromise decree the defendants were given 
the right to be in possession of a building for a period of one year from a certain date. The defendants 
undertook to pay a monthly rent of Rs. 40 for that period. If default was made in the payment of the rent. 
the plaintiffs could recover possession of the building even before the expiry of the term with enhanced 
rent at the rate of Rs. 50 a month. Held that those terms amounted to creation of a lease.) ** (1955) 8 Sau 
LR 378 (379). (Where the right to exclusive possession is transferred in consideration of a monthly rent, 
the transaction is a lease and not a licence. Whatever name the parties may choose to give it.) ** (1954) 
56 Pun LR 180 (181). (Person in exclusive possession and holding keys of a garage and adjoining room 
held to be a tenant and not mere licensee.) ** AIR 1953 Cal 147 (149) : ILR (1954) 1 Cal 201 (DB) ** 
AIR 1950 Cal 23 (30) : ILR (1950) 2 Cal 443 (DB). ** AIR 1950 East Punj 296 (299) (DB). ** AIR 1947 
Cal 236 (238). (Test of lease is whether exclusive right of occupation) (though subject to certain reserva- 
tions) is given — Fact that monthly sum for occupation or term is fixed or fact that grantee accepts 
liability for taxes on premises, is not decisive — But fact that under the instrument grantee permits 
grantor use of portion of property is decisive that it is a lease.) ** 1904 App Cas 405 (408) : 73 LJPC 62 : 
90 LT 741. Glenwood Lumber Co. v. Phillips. ** (1911) 2 KB 195 (212) : 80 LIKB 778 : 104 LT 676, 
Young v. Liverpool Assessment Committee. (Nature of respondent's business was not consistent with 
anything but exclusive occupation subject to the control of the customs authorities.) ** AIR 1930 Bom 
165 (166) (DB) ** AIR 1923 Bom 228 (229). (Quoting Halsbury's Laws of England. Vol. XVIII, page 
337, Art. 770.) ** (1912) 16 Ind Cas 705 (707) (DB) (Cal). (To give exclusive possession there need not 
be express words to that effect; it is sufficient if the nature of the acts to be done by the grantee requires 
that he should have exclusive possession.) ** AIR 1925 Mad 434 (436) : 48 Mad 368 ((FB). 


[See also AIR 1950 Raj 56 (57). (J leasing a shop to A — Sale by J to R — A executing a document to 
hold the shop as tenant of R — Period of tenancy fixed for two months — A undertaking to vacate after 
two months without hesitation — Held that a relationship of landlord and tenant was created.)] 


[See however AIR 1951 Trav-Co 221 (223) : 1950 Ker LT 689 (DB). (Transaction. termed as lease, 
leasing out paddy lands for the specific purpose of cultivating paddy — The transaction held not a lease 
inasmuch as the transferee did not get exclusive right to enjoy the land — Relied on in AIR 1953 Trav- 
Co 353 (355).] 


AIR 1950 Cal 23 (30) : ILR (1950) 2 Cal 443 (DB). 


AIR 1958 SC 532 (535) : 1959 SCR 265. (Per Bose J.— In a lease one enjoys the property but has no 
right to take it away. In a profits a prendre one has a licence to enter on the land, not for the purpose of 
enjoying it, but for removing something from it. namely a part of the produce of the soil.) ** AIR 1956 
SC 17 (19) : (1955) 2 SCR 919 ** AIR 1953 SC 108 (110, 111) : 1953 SCR 476 ** 1968 Ker LT 179 
(179). (Malapattam or a lease of trees accompanied by a right or duty of tillage does not necessarily 
involve a lease of land on which trees stand — Right or duty to till land cannot put lessee in legal 
possession of land.) ** (1965) 1 Mad LJ 170 (171). (When a person has been given a right to cut and 
Temove coconuts from a grove, his right to enter upon the land would be in the nature of a licence, if it is 
a case where he is to remove the goods immediately upon the grant of the right. But where he is entitled 
to usufruct from the trees spread over a period of time during which period the usufruct grew out of the 
soil. then the right to collect the usufruct is in the nature of immovable property and would accordingly 
amount to a lease.) ** (1958) 60 Pun LR 650 (652). (Tenant of shop entering into partnership business — 
Partner allowed to use rented premises — Held, that there was no sub-lease.) ** AIR 1956 Orissa 156 
(161) : ILR (1955) Cut 593 (DB). (Right to collect tendu leaves granted — Transaction held a lease.) ** 
AIR 1956 Raj 33 (33) : ILR (1955) 5 Raj 950. (A permission to cut the trees or to remove the leaves of 
trees granted by the proprietor is in the nature of a licence and does not amount to a lease or transfer of 
any proprietary interest in the land.) ** AIR 1949 Mad 148 (150) (DB). (Agreement of rent in respect of 
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sive right of user will not make the right a lease. (22) 

When the parties, which are capable of understanding their right fully have expressly 
agreed and declared that the document does not create any right other than easementary 
right or right of way, the agreement in question cannot be treated as a ‘lease. (23) 

As regards the second class, the position of a lodger in an inn or hotel is an often- 
quoted instance. The subject has been dealt with separately in Note 15. The cases noted 
below (24) will fall under this class. 


yield of coconut trees — Defendant given right to enjoy toddy yield and right to enter upon land for the 
purpose — Defendant held was not lessee of garden as such — As far as land was concerned he was only 
a licensee — But he was lessee of the right to take toddy.) ** AIR 1949 Sind 1 (4) (DB). (Municipality 
granting by deed for 3 years right to collect fees recoverable from butchers at slaughter house — Posses- 
sion and control remaining with Municipality — Grant held was only a licence and not a lease.) ** AIR 
1938 Nag 377 (379, 382) : ILR (1939) Nag 432 (DB). (Right to take tendu leaves.) ** AIR 1926 Mad 
978 (979). (The right to go and cut and take the bark of trees away from the land.) ** (1906) 29 Mad 353 
(356) (DB). (Permission to cut certain trees.) ** (1893) 16 Mad 280 (281, 282) (DB). (Permission to 
capture elephants.) ** AIR 1914 Oudh 272 (273). (Theka of right to fish and collect produce from nazul 
land belonging to Government is not a lease but a mere licence — Money payable by thekedar is licence 
fee and not rent.) ** AIR 1927 Bom 115 (117, 122) : 51 Bom 274 (DB). (Tenants agreeing to use privies 
in common with other — Tenants are licensees with regard to privies.) ** (1895) 1 QB 484 (492) : 64 LJ 
QB 84. Jones v. Commissioners of Inland Revenue. (Agreement to pay annual sum for use of telephonic 
lines and apparatus.) ** (1889) 13 Bom 87 (89, 90) (SB). (Grazing right). 


[See also AIR 1959 Punj 508 (509) : 61 Pun LR 498. (Mere permission by tenant to keep the show case 
of a watch repairer in the leased shop does not amount to sub-lease of the shop or parting with a part 
thereof.)] 


22. (1916) 2 App Cas 54 (61) : 85 LJPC 229 : 114 LT 762. King v. David Allen and Sons, Billposting Ltd. 
(Agreement giving exclusive permission to affix posters and advertisements to the flank walls of prop- 
erty for a certain period.) ** AIR 1992 Punj & Har 212 (215) : 1991 Pun LJ 462. ( Possession with 
licencer — Licensee had right to enter without notice — Absence of intention to create lease — Held it 
was licence and not lease.) ** (1901) 25 Bom 433 (447) ** (1863) 8 LT (NS) 792 (793) : 32 LJ Ex 217: 
159 ER 51 : 11 WR (Eng) 786 : 133 RR 605, Hill v. Tupper. (Grant by canal company of exclusive right 
to let pleasure boats.) 


23. 2009 (1) CLR 531 (538) (DB) (Orissa). 


24. AIR 1959 SC 1262 (1269) : 1960) 1 SCR 368. (Room in a hotel given to respondent for carrying 
business of hairdressers — Held, it was a lease and not license— Case under Delhi A jmer Merwara Rent 
Control Act 19 of 1947.) ** (1907) 35 Cal 82 (99) (FB). (Right to hold fair.) ** ILR (1962) 2 Punj 98 
(107). (Person allowed to stock his goods on open land held to be a licensee.) ** AIR 1960 Cal 123 
(134) : ILR (1960) 2 Cal 754. (Right of free passage of motor cars and lorries over the Corporation 
private road granted to the plaintiff by the indenture was nothing more than a mere licence to use the road 
for certain purposes.) ** AIR 1960 J & K 83 (86) (DB). (Permission to erect temporarily a wooden shed 
of a specified dimension on a piece of land in a cantonment for the purpose of carrying on temporarily 
the trade of dry cleaning clothes.) ** 1958 Andh LT 960 (961). (Right to stack nepa stones for sending 
the same by rail and also the priority right to wagon supply.) ** 1957 Ker LJ 973 (975). Person in 
permissive occupation of a building is not a tenant in law.) ** AIR 1956 Bhopal 43 (46). (Land given by 
Municipality to a tailor temporarily for his business — Amount payable referred to as a fee and not rent 
— Tailor not erecting any structure — Tailor held to be a licensee.) ** AIR 1954 Mys 89 (91) : ILR 
(1953) Mys 578. (Permission to vend fruits on certain lands given by Municipality — A restaurant and 
other structures were standing on the land — Public and persons interested in the restaurant were free to 
move on the land — Held, that no lease was created though the resolution of tħe Municipality recited that 
the land was leased to the transferees.) ** AIR 1953 Cal 147 (149) : ILR (1954) 1 Cal 201 (DB). (Right 
to display advertisement in hoarding.) ** AIR 1950 Nag 107 (108) : ILR (1950) Nag 218. (Document 
styled as lease in perpetuity for "nistar" of chotta grass land in occupancy right — Yearly rent liable to 
revision at next settlement — Lessor still to have right of taking away wood for fuel and doing every 
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As regards the third class, the cases noted below (25) fall under this class. In such 


ne 


other kind of nistar — Transaction held lease and not licence, nature of the act required to be done by the 
grantee being such as to require exclusive possession.) ** 1950 Bur LR (HC) 1 (11). (A document 
contained the terms that F would allot G shares in his business premises for carrying on radio business. 
that G would pay F a sum of Rs. 100, as "guaranteed commission" on G's business and that both of them 
were to observe strictly the same business hours. It was held that the document was one evidencing the 
licensing of a portion of F's premises for a specific purpose.) ** AIR 1930 Oudh 203 (204) (DB). (Use of 
certain land for the purpose of wrestling ground.) ** (1882) 10 QBD 327 (330) : 52 LJMC 1 : 48 LT 57, 
Smith v. Lambeth-Assessment Committee. (Book-stall on railway platform.) ** (1895) 1 QB 484 (493) : 
64 LJQB 84. Jones v. Commissioners of Inland Revenue. (Licence to place automatic machines on 
railway platforms.) ** AIR 1923 Bom 228 (229, 232). (Grant of cubicles to keep motor cars on payment 
of certain rent.) ** AIR 1925 Mad 434 (434, 435) : 48 Mad 368 (FB). (Licence to stack coal on railway 
platform.) ** (1875) 10 CP 402 (408) : 44 LJ PC 257 : 32 LT 615 : 23 WR (Eng) 562, Wells v. Kingston- 
upon-Hull Corporation. (Permission to use certain dock for the repairs of ships.) ** (1875) 10 QB 444 
(448) : 44 LIMC 180 : 33 LT 329 : 24 WR (Eng)-6. London and North Western Railway Co. v. Buckmaster. 
(Railway company letting stables to certain coal owners on payment of monthly rent — Held, Railway 
company was properly rated as occupier. as no exclusive possession over stables was parted with.) ** 
(1901) 1 Ch 578 (581) : 70 LJ Ch 263 : 84 LT 48. Wilson v. Tavener. (Agreement to allow the plaintiff to 
erect a hoarding upon the forecourt of a cottage and to allow him the use of a gable for a bill posting 
station at a yearly rent.) ** (1868) 3 QB 350 (357) : 37 LJMC 73 : 18 LT 601 : 16 WR (Eng) 1059, Watkins 
v. Miltonnext Gravesend Overseers. (Grant of a right to use moorings fixed in the bed of river as a 
floating coal depot.)** (1868) 4 QB 9 (13) : 38 LJMC 39 : 19 LT 378 : 17 WR (ENG) 76. 


. (1965) 1 Mad LJ 170 (171). (If at the time of the contract it is contemplated that the transferee should 


derive a benefit from the further growth of the thing sold, from further vegetation and from the nutriment 
to be afforded by the land. The contract is to be considered as for an interest in land and hence a lease but 
where the process of vegetation is over, and the transferee is to remove the goods immediately upon the 
grant then his right of entry upon the land will be in the nature of licence.) ** 1965 Raj LW 197 (199, 
200). (Lease of premises to N — N transferring it to a firm of which he was a partner — Partnership 
agreeing to pay rent previously paid by N — On dissolution of partnership, the possession was to remain 
with N — Held, that the transaction was a sub-lease.) ** 1964 Cur LJ 330 (333) (Punj). (Premises leased 
to A — Agreement between A and oil company for installation of petrol pump — In circumstances of 
case, company held was not mere licensee but sub-lessee.) ** (1963) 67 Cal WN 764 (768) (DB). (Lease 
of fishery.) ** (1957) 3 All ER 563, Addiscome Garden Estates Ltd. v. Crabbe. (Club-house and tennis 
courts with all appurtenances, tools and equipments transferred — Transaction held to be a lease.) ** 
AIR 1955 Bom 175 (176) : ILR (1954) Bom 1256. (Compromise decree in suit for possession providing 
that the possession of the property might be retained with the defendant for a specified period on a 
condition to pay a rent of Re. 1 a year and if the defendant failed to give possession after that period the 
plaintiff should take possession by executing the decree and on this condition the defendant had given up 
his contentions in the suit. It was held that the parties intended to create a lease and not a license.) ** 
(1954) 56 Pun LR 180 (182). (Garage and adjoining room in exclusive possession of person who had the 
keys of both — Held, that the person was a tenant and not mere licensee.) ** AIR 1953 Cal 149 (150) 
(DB). (A agreeing to give B use of furnished cinema house — B allowed the use of furniture machines, 
house etc. — B to pay lump sum monthly and all taxes and rates — B entitled to spend money for 
improvement, the sum to be advanced being treated as loan to be set off against premium — B held given 
exclusive right to enjoyment — Agreement held amounted to letting of premises.) ** AIR 1953 Trav-Co 
582 (584) : ILR (1953) TC 373. (Site handed over for putting up a building. Transaction held a lease.) ** 
AIR 1951 Pat 190 (195). (A obtaining lease of land from Municipality for fixing petrol pump — A 
transferring to B exclusive right of Management of pump for premium of Rs. 20 P.M. — A undertaking 
to get lease of pump from oil company in B's name — A removing his material from shop and B con- 
structing new shop —B to bear all tax. charges and expenses of management — No interest left for A 
except receiving monthly premium — Document held created a sub-lease and not a licence in favour of 
B.) ** AIR 1950 Cal 23 (30) ; ILR (1950) 2 Cal 443 (DB). (Grant for manufacturing process involving 
installation of costly machines by grantee — Premises to be returned on expiry of term in same condition 
in which it was handed over — Alteration with permission of grantor permissible — Grant held lease 
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cases the mere fact that the possession is determinable at very short notice or without any 
notice at all will not make the right a licence. (26) 


If the document uses expression such as tenant, tenancy, rent, subletting, forfeiture of 
tenancy rights etc. the person must be held to occupy as a tenant and not a licensee. (27) 


On this part of the subject, the decisions (28) put the proposition somewhat like this : 
“Tf the effect of the instrument is to give the holder an exclusive right of occupation of the 
land, though subject to certain reservations or restrictions as to the purposes for which it 
may be used, it is in law a demise of the land itself.” This only means that the right of 
exclusive possession is prima facie a test of a lease and that where such right exists, it will 
be deemed to be a lease, unless there is sufficient reason to hold that only a personal right 
and not an interest in the property was intended to be granted. (29) 


In cases falling under the fourth class, the absence of an intention to grant an interest 
in the property may be gathered from the facts of the case. (30) 


and not licence. (Obiter.)) ** AIR 1949 Mad 148 (150) (DB). (Agreement of rent in respect of yield of 
coconut trees — Defendant given right to enjoy toddy yield and right to enter upon land for the purposes 
— Right to tap coconut trees and obtain toddy was immovable property — Defendant held lessee of such 
right as his right was exclusive.) ** AIR 1947 Bom 241 (246) : ILR (1947) Bom 94 (DB). (Where the 
land in question had been given to the plaintiffs "for residential purposes." it was held to be a lease. In 
such a case condition that the land was to be vacated whenever needed without notice. conflicting as it 
does with definition of lease in S. 105 should be regarded as something superadded and not an essential 
part of the contract of lease.) ** AIR 1947 Cal 236 (238). (Fact that monthly sum for occupation or term 
is fixed, or fact that grantee accepts liability for taxes of premises is not decisive — But fact that under 
the instrument grantee permits grantor use of portion of property is decisive that it is a lease.) ** AIR 
1945 Pat 200 (202) : 23 Pat 931 (DB). (Government acquiring property under Land Acquisition Act and 
making it over on payment to Railway Company for user and enjoyment during term of contract — 
Transaction held lease and not licence.) ** AIR 1930 Bom 165 (166) (DB). (Occupation of municipal 
stables.) ** (1911) 2 KB 195 (212) : 80 LIKB 778 : 104 LT 676. Young v. Liverpool Assessment Commit- 
tee. (Premises granted for the purpose of a bonded warehouse.) ** (1912) 16 Ind Cas 705 (707) (DB) 
(Cal). (Lease of ahar or reservoir for water.) ** AIR 1935 Cal 638 (638). (Lease of a tank for rearing and 
preserving fish — Exclusive right of khas possession given to transferee — Document is a lease and not 
licence.) ** (1909) ILR 36 Cal 675 (691) : 9 Cal LJ 523 (DB). (It is distinct and independent act which 
proprio vigore establishes a tenancy by legal implication.) 


26. (1877) 2 App Cas 262 (276) : 46 LJ MC 273 : 36 LT 595 : 25 WR (Eng) 383. Cory v. Bristow. (Permis- 
sion to lay down moorings in the bed of river Thames — Held, the grantees were in exclusive possession 
so as to be liable to poor rate.) ** 1882 All WN 100 (100) (DB), Mulchand v. Gardner. (Government land 
held by respondent at pleasure of the Government.) ** AIR 1947 Bom 241 (247) : ILR (1947) Bom 94 
(DB). (Condition that lessee to quit without notice, is condition superadded and not essential part of 
contract of lease.) 

27. AIR 1975 All 73 (81, 82) : 1975 All LJ 845. 


28. See cases in foot-note (4) ** (1909) ILR 36 Cal. 675 (708) : 9 Cal LJ 523 (DB). (Per Richardson. J. :— 
Money paid for rent under an invalid lease may be regarded as money paid on account of mesne profits.) 


29. AIR 1968 SC 175 (177, 178) : (1968) 1 SCR 23, (The test of exclusive possession is not conclusive — 
It is a very important indication in favour of tenancy.) ** AIR 1968 SC 919 (921) : (1968) 2 SCR 559 ** 
(1962) 1 Mad LJ 128. (Where the defendants under an agreement were let into possession of waste lands 
to be reclaimed and brought under cultivation and were given permission to sink a well also and the 
transferer reserved no control over or possession of the lands, the transaction is a lease and not a licence.) 
** (1952) 1 All ER 1199 (1201). (Exclusive possession for indefinite period is not the test of the occu- 
pier being a tenant-at-will and that such a possession is not inconsistent with the fact of the occupier 
being a licensee.) 


30. AIR 1968 SC 919 (921) : (1968) 2 SCR 559. (Suit for ejectment of tenant after termination of tenancy — 
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Thus, where there is an agreement to grant a lease coupled with a permission to oc- 
cupy the property in the meanwhile the permission clearly does not create an interest in the 
property and so is not a lease. (31) Similarly, it has been held that where a catering contract 
is given to a person and he is granted under the contract the right to use certain rooms on the 
premises where the catering is to be done, such right is only a licence and not a lease. (32) 
So also, agricultural raiyats occupying house sites on the village abadi are only a kind of 
licensees and not lessees.(33) For other instances see the undermentioned decisions. (34) 


Compromise decree enabling decree-holder to execute decree in case of three consecutive failures to pay 
rent — Fresh lease held was not created.) ** AIR 1965 SC 610 (614) : (1964) 6 SCR 642. (Determina- 
tion of transaction depends upon intention of parties — Intention has to be ascertained by conduct of 
parties.) ** (1963) 65 Pun LR 490 (495) ** 1952-1 All ER 1199 (1201). (There is no inference of law 
which compels one to say that a man must be regarded as a tenant at will because one finds him living in 
a house as if it was his home. In ascertaining the intention, the Court will look into the circumstances in 
which the person claiming to be tenant went into occupation to find whether the conduct of parties shows 
that the occupant was intended to have an interest in land or merely a personal privilege without any such 
interest.) 


31. AIR 1936 Pat 372 (377) : 15 Pat 460 (DB). (Lessee of a mine allowing the prospective assignee to work 
the mine pending the grant of consent by his lessor to the transfer — Assignee is licensee — Reversed on 
another point in AIR 1938 PC 20.) ** (1909) ILR 36 Cal 675 (691) : 9 Cal LJ 523 (DB). (When however, 
rent is paid under a voidable lease, the payment of rent is under the lease and is in satisfaction of the 
recurrent obligation arising out of the legal relation created by the lease.) 


[See also AIR 1925 Cal 370 (372). (I) (Deed held lease and not amaldari.)] 
Also see Note 4. 


32. (1863) 8 LT 699 (699) : 32 LIMC 245 : 11 WR (Eng) 960 Reg. v. Morrish. (Grant of a space for a 
refreshment stall in the international exhibition.) ** (1904) 1 KB 713 (718, 719). Frank Warr & Co. Ltd. 
v. London County Council. (Grant of exclusive right to supply refreshments in a theatre with permission 
to use the refreshment rooms in the theatre for that purpose.)** (1901) 85 LT 650 (652) : 50 WR (Eng) 
358 : 18 TLR 169. Edwards v. Barrington. (Grant of exclusive right to use refreshment rooms in a 
theatre, Affirming (1901) 83 LT 548). 


33. AIR 1927 All 720 (721). 


[See AIR 1915 All 35 (38) : 37 All 144 (DB). (In this case, certain butchers who had been given building 
sites were held to be lessees holding under building leases.)] 


34. AIR 1967 Cal 369 (370) : 71 Cal WN 17 (DB). (Permission to keep carts at night, on payment of certain 
payment per month, on land not with defined boundaries — Lease not created.) ** AIR 2009 Del 96. 
(Exclusive possession as well as control of premises in question, was with agent and thus there was 
relationship between parties was that of licensor and licensee only.) ** AIR 2007 (NOC) 2247 (Del). 
(Grant of premises by Development Authority to petitioner-company on licence.) ** AIR 2006 Cal 109. 
(Plaintiff alleged that defendant who was residential private tutor of his son converted suit premises to 
coaching centre though he was mere licensee and not tenant — Defendant claimed that he was tenant 
since long and paid rent to plaintiff — Plaintiff tried to maintain that defendant was not paying any 
money — Further, he claimed that defendant was getting electricity from his neighbour — However, he 
could not disclose name of said neighbour — No steps had been taken by plaintiff in last 15 years for 
eviction of defendant — It was thus case of tenancy and not licence.) ** 1965 Cur LJ 320 (322) : 67 Pun 
LR 770. (Use of shop for definite time — No mention of rent — Held that the intention of parties was not 
to transfer any interest in the property and hence the transaction was only a licence.) ** AIR 1964 Guj 44 
(48, 51): ILR (1963) Guj 589 (DB). (Agreement between a person and his divorced wife — Wife to look 
after issue of the marriage and in consideration allowed food, clothes and residence in the house of such 
person — Held, agreement did not create tenancy rights in favour of the divorced wife — It did not 
amount to family arrangement also — Agreement did not amount to an easement but amounted to mere 
licence — The licence was revocable.) ** ILR (1964) Cut 229. (Compromise decree — Transferee 
allowed to be in possession for one year — No lease created.) ** (1963) 1 Ker LR 453 (454, 455). 
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Revocation of licence without payment of compensation is bad in law. (35) 

If originally the position was that of a licensor and a licensee, and a house of a perma- 
nent character is built on the strength of the licence, it cannot be converted into relationship 
of lessor and lessee by the execution of an agreement to pay on future date certain ground 
rent. (36) 

As regards the distinction between a tenant and an occupier of property, there must be 
contract of tenancy, before a person can be a tenant. But if there is no contract, and the 
possession of person is permissive then it is a case of an occupier. Rent is realisable from 
the tenant. Profit on the other hand, is payable by a person for the use of another’s property 
with his consent, when the rent or the period is not fixed. Occupier is not a tenant. When the 
rent has been agreed, the tenant pays the agreed rent. Where the rent has not been fixed, the 
occupier must pay such sum as the occupation is worth. (37) 

Note.— English decisions as to who is an occupier of property for purposes of rates, 
franchise, etc., illustrate typically the difference between a lessee and a mere licensee. (See 
also Note 15). 

In the undermentioned case (38) it was held that the question whether the defendant 
was a licensee or a sub-lessee was a mixed question of law and fact and hence could be 
raised in second appeal though conceded in the first appeal. 


(Vdakaran signifies a licence.) ** (1963) 65 Pun LR 490 (496). ("Temporary occupation” of premises 
allowed as "licensee" — Occupier liable to be ejected at 48 hours' notice — Deed signed by occupier as 
"licensee" — Transaction held to be a licence.) ** AIR 1960 All 395 (396, 397). (Paying guest is not 
tenant.) ** AIR 1959 Punj 220(221) : 61 Pun LR 498. (A club allowed to occupy certain premises for 
one year during hours. to be fixed by the Municipality, on payment of rent to the Municipality — The 
transaction is a licence.) ** 1958 All WR (HC) 17 (18). (Right of enjoyment restricted in having keys of 
the premises during night and entitling to keep things thereon.) ** AIR 1958 Cal 423 (425, 426) : ILR 
(1958) 2 Cal 109 (DB). (Person permitted to set up an advertisement hoarding on roof of a building is a 
mere licensee and not tenant). ** 1958 Ker LT 359 (361). (Handing over to A land necessary for paddy 
and lemon grass cultivation — Held on facts. A was licensee holding property as Varamdar.) ** (1958) 
2 Mad LJ 60 (64). (Transferee allowed to do certain acts, viz., raising of crops for one year, and nothing 
more — Documents showing no intention to transfer any interest — Transaction held to be a licence.) ** 
AIR 1957 Cal 625 (626) : ILR (1957) 3 Cal 636. (The tenancy at will is thus a licence to occupy the 
property not amounting to an interest in property.) **AIR 1956 J & K 33 (34) (FB). (The position of an 
allottee under J & K. State Evacuees’ (Administration of Property) Act (2006) is quite different to that of 
the lessee. An allottee is merely a licensee.) ** AIR 1952 Nag 325 (327) : ILR (1952) Nag 464 (DB). (A 
theka of lakh parsadi for extracting lac, with a delivery of possession to the grantees does not create an 
interest in the land and does not amount to a lease — Grantees are not "thekadars of proprietary rights" 
within meaning of S. 2 (11) (b), C.P. Tenancy Act. 1920) ** AIR 1918 Nag 180 (180). (Medical adviser 
allowed to occupy house free of rent.) ** (1910) 8 Ind Cas 793 (793) (DB). (Defendant allowed to 
occupy house without paying rent.) ** (1893) 16 Mad 97 (97) (DB). (Blacksmith permitted by the 
mirasdars of a village to occupy a certain house site in the village on condition of doing work.) ** AIR 
1936 Pat 362 (368) (DB). (Rights to cultivate castor seeds on a plot of land.) ** AIR 1934 Rang 291 
(292). (The owner invited certain persons to live with him as his wife was sick — They continued to live 
with him after her death — Held, they entered with leave and licence of owner.) 


[See (1912) 15 Oudh Cas 91 (94) (DB). (Grove-holder is at least a licensee.)] 
35. 2002 (3) Cal HN 567. 


36. 1955 Andh WR 708 (709). 
37. AIR 1952 Cal 915 (918) (DB). 
38. AIR 1951 Pat 190 (194). 
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Facts of similar reported cases are not conclusive in determining whether transaction 
is lease or licence. (39) 
Illustrative cases 
(A) Licence 


If the agreement does not purport to transfer any estate or interest in land it would be a permissive 
occupation as under a licence. (40) 


Where a party was permitted to make use of the premises only for a specific purpose and the period of 
agreement was limited to 11 months, it was licence and not lease. (41) 


s Where the agreement provided that the licensee would be entitled to use premises and would have no 
right, title or interest to possess premises and that licence fee per day was to be paid to owner, the intention 
was to create licence and not lease. (42) 


Under normal circumstances, a licence is inferred due to close relationship of family arrangement or 
due to urgent circumstances etc. When mother (owners) says that her son may be permitted to occupy the 
property, licence could be inferred. (43) 

The deed in instant case did not create any right or interest in the premises in favour of 
the licensee; it also provided that premises would be deemed to continue in possession of 
licensor; though initial period was of 11 months, it was renewed from time to time, in spite 
of Rent Control Act parties chose to call the arrangement as licence. In the circumstances 
the transaction was held to be licence and not lease. (44) 

Where on the basis of analysis of the entire material on record it was concurrently 
construed by the courts that the document unambiguously the agreement of leave and li- 
cence and not lease and there was no misconstruction of document, no substantial question 
of law arose. Consequently second appeal could not be entertained. (45) 

Where a person was in occupation of property without payment of any money and for 
the purposes of safety of property, and failure of such person to specify the exact time when 
his possession over the property commenced, would show that his possession was such as 
could fall within definition of licence and would not be in nature of lease. Moreover, a 
permission to occupy for safety would not establish an unrestricted or unconditional user of 
possession of the property. The possession or use would be confined to the occupier’s 
obligation to stay for so long as needs for safety are felt and then to quit. Thus such a person 
could not be said to have had an unrestricted or uncontrolled user of the property in his 
occupation. (46) 


39. 1984 Mah LJ 503 (519) (DB). 
Illustrative Cases 
(A) Licence 


40. AIR 1975 All 373 (375, 376) : 1975 All LJ 670 : 1975 All WC 162 (DB) ** 2003 (1) Cal HN 401 (414). 
(Agreement unmistakably establish that legal possession was always with plaintiff — It is agreement of 
licence.) 


41. 1998 AIHC 2989 (2995) : 1998 (2) Cur CC 522 (Kant). 
42. AIR 1993 Delhi 301 (313) : 1993 (50) DLT 84. 

43. 1999 (3) Mad LW 533 (538). 

44. AIR 2002 Bom 471 (478) : 2002 (3) Mah LJ 437. 

45. 1992 (2) All MR 541 (543) (Bom). 

46. AIR 1984 All 180 : 1984 All WC 203. 
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Where vacant land was given for commercial purpose and the occupant was allowed 
to erect sheds to be removed after expiry of term and vacant possession to be given to 
owner. It was licence and not lease. (47) 

If the nature of transaction is such that the person may have to occupy the land, that 
will not prove that he is in exclusive possession. Merely because exclusive possession is 
granted, inference cannot be drawn that it is lease. (48) 

Where a lessee of an open land constructs structures thereon and inducts third parties 
in such structure, the status of the third parties is that of licencees and on termination of 
lease of the open land, the rights of the third parties vis-a-vis the land would also stand 
terminated. (49) 

In the absence of any proof that the occupant is a tenant, he is deemed as licensee even 
though not related with landlord. (50) 

Lease or licence — Where the exclusive possession was negatived by overwhelming 
evidence on record it was held that the parties intended not to create interest in property but 
to create a licence. (51) 

Mere implying the agreement as a licence and a monthly fee of Rs. 50/- per accom- 
modation are not decisive, but if the premises are granted for temporary use to a friend ora 
relative for occupation is during sudden absence of the landlord to go elsewhere and per- 
mission of user during absence or accepting a paying guest will indicate licence.(52) 

Considering the facts in the instant case it was held that Nagar Palika Parishad is only 
a licensee and not tenant of the disputed land. (53) 

Grant of the premises for a refreshment stall creates only a licence from the Corpora- 
tion. (54) 

Where Room is given in Bus Stand for operating television for advertisement and for 
weighing machine, it is licence and not lease. (55) 

Where a document was styled as a lease and a contract to run coffee shop in the 
premises of an institution was given, subject to control and periodical inspection by the 
authorities of the institution and liberty to cancel contract rested with the institution, it was 
licence and not lease. (56) If the intention of the parties from the very beginning was only 


to create licence, it would remain licence unless at any subsequent stage the parties agree to 
convert it into a lease.(57) 


47. AIR 1991 Ker 281 (286) 

48. 2000 (3) Mad LW 182 (192). 

49. (1988) 1 Bom CR 358 (365). 

50. 1978 UP RCC 87 (91). 

51. AIR 1982 Guj 266 : 1982 (2) 23 Guj LR 140 (DB). 
52. AIR 1979 Guj 178 : (1979) 20 Guj LR 352 (DB). 
53. 2001 All LJ 1783 (1786). 


54. AIR 1981 Pat 142 : 1981 BLJR 319 ** AIR 2003 Delhi 214. (On construction of agreement, held that it 


was licence to run restaurant and not lease.) ** 1997 (2 
pas elie ) (2) Andh LD 156 (163). ** AIR 1991 All 104 


55. 1998 (1) CTC 465 (468) (Mad) 
56. AIR 1991 Ker 306 (308) : (1991) 1 Ker LI 268. 
57. 1993 (1) Land LR 597 (606) (P & H) 


Hels ray (3 J 
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Intention of the parties is to be determined from the terms and conditions of the agree- 
ment for deciding whether transaction is a tease or licence. 


In instant case, the perusal of agreement, conduct of parties and other facts and cir- 
cumstances showed that a licence to run a restaurant was given to the defendant and it was 
not a lease. (58) 


The shop in instant case was owned by a company and was situated in the colony 
where the workers of the company and their families resided. It was given to the defendant 
with the intention of selling milk and milk products for the benefit of workers and their 
families. Duration of agreement was two years, also revocable earlier. It was licence and 
not lease. (59) When there was no evidence that the shop in question viz. flour mill was 
rented out or lease out, and the electric connection of the shop was in name of owner, the 
party in occupation of premises was merely a licensee.(60) 

Stall holders in Departmental Stores were held on facts of the case to be licensees for 
reward, except two stall holders facing the road with exclusive possession were not mere 
licensees but lessees. (61) 

If a stall in the Municipal market is allotted it is only a privilege of occupying and 
exposure of goods and is a licence. (62) 

Auction of right to collect fees in the weekly market by Municipality is not a lease but 
is a licence. No interest in immovable property is conferred on the transferee by using the 
word “leasing to vendors” in the agreement. (63) 

A Municipality owned a cinema theatre. It conducted public auction for choosing a 
person to exhibit cinema programmes in the theatre. Thus the right to exhibit films alone 
was sold in auction. The successful bidder would certainly use cinema theatre for exhibit- 
ing films but that does not mean that a right or interest in immovable property (theatre) in 
conferred on him. The transaction was only a licence to exhibit films and not a lease hold 
right. (64) Where under the agreement in question the cinema theatre constructed by lease 
of land was given to second party to run it on payment of certain amount even though the 
agreement was titled as lease it would only be a licence.(65) 

The right to collect fees from vehicles parked in hospital premises is a privilege or 
licence. The use of the word “lease” in the agreement would not change the nature of 
transaction. When the intention of the parties is clear that no portion of immovable prop- 
erty is transferred or conveyed for enjoyment and no exclusive possession is given to a 
party there cannot be any lease. (66) 


58. AIR 2003 Delhi 214 (217) : 2003 (102) DLT 797. 
[See also AIR 2004 Bom 394.] 

59. AIR 2000 Delhi 332 (335). 

60. 2005 (4) MPLJ 130 (133, 136). 

61. AIR 1986 Bom 359 (367) : (1984) 2 Bom CR 788. 


62. (1977) 1 Andh WR 329 (DB) ** ILR (1972) Andh Pra 710 (DB). (Agreement with Commissioner under 
S. 534 (c) by occupant of Municipal shop — According to terms of agreement occupant held was lic- 
ensee and not tenant.) 


63. 1994 (1) Mad LW 571 (573). 

64. AIR 1996 Mad 401(406). 

65. 2005 (4) Andh LT 275 (278). 

66. 2000 (1) Mad LJ 584 (586) ** AIR 2008 (NOC) 2440 (AP). (Permission granted to petitioner by Gram 
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Where pole-ads are installed on footpath and road divider, what was granted was 

permission pure and simple and the agreement did not constitute lease, though the word 

“tenancies” was in the agreement. There can be no tenancy on public road. (67) 

Room in a building of a Charitable Trust for a poor member of the community on 
licence fee just enough to cover taxes, maintenance and insurance to fulfill the object of the 
Trust is only on a licence. (68) 

In instant case the defendant was allowed to occupy a room belonging to the plaintiff 
society, as a licensee. The defendant had paid certain amount to the society by way of 
donation, as was evident from the receipt produced by the defendant. However, it could not 
be said that the receipt showed existence of tenancy. (69) 

In instant case the defendant was allowed to use open land for the purpose of repairs 
of motor vehicles. Various clauses of the agreement indicated that agreement was of li- 
cence and was not capable of being construed as lease. Mere fact that the deceased licensor 
had not taken any action against licensee during his lifetime for securing possession would 
not convert licence into lease. (70) 

Where mere right to use premises is only parted, it is licence.(71) Where by way of a 
deed the right of enjoyemnt of two garages was created subject to the condition that the 
person in whose favour the right was created paid one-third of the corporation take of the 
building and maintained the garages in good condition, it was a case of a simple licence and 
not lease.(72) The owner was using the premises as scooter garage. He has also permitted 
the defendant to instal a lathe machine therein and use it only during day time upto 7 p. m. 
The only entrance to the premises was closed after 7-00 P. M. The possession of the defen- 
dant was not exclusive. He was also not allowed to permit other persons to use the pre- 
mises. Held that the agreement was licence and not lease. (73) 


Agreement describing owner as licensor and other party as licensee throughout the 
document, conferred unrestricted right to entry into and use of premises, payment made by 
licensee for use and occupation, consistently described as compensation, special recital in 
agreement that it will not be considered as creating lease. Held it was licence and not 
lease.(74) 

: Where the plaintiff permitted the defendant to use premises for conducting business 
and in consideration thereof defendant agreed to pay commission to plaintiff on earnings 
from business however in the agreement it was not specified that any monthly amount is 


Panchayat to collect parking fees from certain vehicles at places mentioned in notification — Transac- 
tion would be termed as licence and not lease.) 


67. AIR 1990 Bom 338 (342) ** AIR 2007 (NOC) 799 (Mad), (Permission to run shops on road side — No 
transfer of title of property contemplated — Possession of street margin and road side was to remain 
with Panchayat — Tender-cum-auction notice was pure and simple ‘licence’ and not ‘lease’.) 


68. 1977 Mah LJ 39. 

69. AIR 1991 Cal 1 (2). 

70. AIR 1991 Bom 85 (87). 

71. AIR 2004 SC 2103 : 2004 AIR SCW 1858. 

72. AIR 2009 Ca! 210 (213) (DB). 

73. 2001 Guj LH 613 (621). 

74. AIR 1996 Delhi 165 (171) : 1996 (2) Ren CR 34 
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payable by defendant to plaintiff, the agreement is one of licence and not lease.(75) In the 
instant case the possession of the suit premises was handed over to the defendant as a Pujari 
to perform the religious worship to the deities, but for the fact that the possession of the 
premises was handed over to the defendant, it was impossible for the trustees to see that 
proper religious worship was offered by the defendant to the deities. It was held that the 
respondent had not even any remote or possible intent of transferring any interest in the suit 
premises in favour of the defendant, entitling the defendant to enjoy the possession of the 
suit premises, by reason of his having any legal right or interest in the suit premises. Thus 
it was a case of licence. (76) 


The agreement in instant case gave personal privilege to the company to occupy suit 
premises and did not create any interest in favour of the company. The agreement was also 
not a facade or devise calculated to conceal real intention and object of the transaction. It 
was licence and not lease. (77) Where a flat owned by company is given by its Director to 
his daughter for temporary residence, the relationship would only be of a licensor and 
licensee not of landlord and tenant.(78) 

Quarter allotted to employee as a personal privilege for convenience of work and 
there was no right distinct and separate from contract of service, it is licence. (79) 


Dominant intention in instant case was to create lease and not a licence to run a hotel 
and bar. (80). 

In the facts of the instant case it was held that the intention of the parties was to create 
a licence to run a business and not to create lease. (81) 

Employees in Mill’s employment occupying premises provided by Mill. Amount was 
to be deducted from salary — Exclusive possession was given and not bare privilege to use 
premises. It was held that it was a lease and not licence. (82) 


Employee given quarter by his employer was held to be a licensee. (83) 


Premises allotted to teacher — House rent allowance previously paid but stopped 
after allotment of accommodation — The teacher does not become tenant — Intention to 
create licence is to be presumed. (84) 

Where the plaintiff allows the defendant to cultivate suit land in consideration of the 
defendant rendering the services to plaintiff, possession being permissive it was a licence 
and not lease. (65) In instant case it was held that the opposite party was given licence to 


75. AIR 2003 SC 2418 : 2603 AIR SCW 2425. 

76. 1977 Tax LR NOC 97 : (1977) 18 Guj LR 325. . 

77. 1998 AIHC 2897 (2899) : 1997 (67) DLT 493. 

78. 2002 (2) All MR 858 (865). 

79. (1997) 65 DLT 903 (907) ** AIR 2007 Utr 32 ** AIR 2005 Cal 322. 
80. 1982 MPRCJ 176 (183). = 


81. (1991) 1 Guj LH 601 (631) ** AIR 2007 Guj 18 ** 2006 (4) AIR Bom R 355. (Written agreement was 
styled as ‘leave and license’ agreement — Agreement when read as a whole showing that parties in- 
tended to create license.) 


82. AIR 1984 Guj 182 (186) : (1984) 25 (1) Guj LR 156 (DB). 
83. (1974) 1 Malayan LJ 77. 

84. (1981) 2 Rent LR 571 (575) (Punj). 

85. 1980 Sim LC 336 (340) (Him Pra). 
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maintain a garden and complete possession of garden was not given to him. (86) Where a 
person is given the right to take ripe coconut fruits from the trees for a stated period for a 
stated sum, the transaction is rather a sale than even a licence, not to speak of lease. There 
is no transfer of any interest in the land. (87) Where the owner granted licences to respon- 
dent only to pluck coconuts from the standing trees without any interest in land the transac- 
tion would not be a lease.(88) 
Where a person is permitted to erect hut, it was held to be a case of licence. (89) 


A possession of open land given for running a restaurant. Allowed to raise temporary 
structure to be removed on expiry of 6 months’ term. Also allowed to apply for electricity 
and water connection prohibited letting or assignment. Held it is licence and not lease. (90) 


A mere agreement by the tenant to grant premises for 5 years was registered as an 
agreement, it is in nature of licence and does not create a lease as there was no transfer of 
interest. (91) 

Where the intention of parties was to create license for period of 3 years, the mere fact 
that licensee continued in possession on the basis of agreement between parties even after 
period of agreement, it cannot be said that arrangement is one of lease. Further merely 
because licensee did not take any step for eviction immediately after three years, will not 
convert the license into a lease if it was otherwise a licence.(92) 


Like a Bargadar an Adhiar shares the produce of the land which he cultivates with the 
owner without any interest in the land having been transferred to him and hence he is not a 
tenant nor a lessee but only a licensee and his rights are neither assignable nor heritable.(93) 

Granting lease of fisheries means granting lease of immovable property. The right to 
breed and catch fish in a tank vested in Gaon Sabha being an interest in immovable prop- 
erty or benefit arising out of the land would be deemed itself to be immovable property for 
the purpose of S. 105 of T. P. Act read with S. 2(16) of the Stamp Act and S. 2(6) of the 
Registration Act and the lease thereof would require registration. (94) 


A person allowed to catch fish from a tank for a fixed sum and also agreeing to 
cleanse the tank is a licensee. (95) 


86. 1992 Pun LJ 116 (120). 


87. (1992) 2 Mad LW 234 (236) ** AIR 2000 Mad 388. (Defendant lessee of coconut thope or licensee of 
thope to collect usufructs from coconut trees — Plaintiff is owner of suit land as well as standing coconut 
trees — Coconut trees not planted by defendant — Defendant had not been raising any other crop on suit 
land — Defendant only collecting usufructs for number of years — That would not enlarge license into 
lease.) ** 1993 (1) Mad LW 555 (558). (When without creating any interest in the land, the right to 


—— usufruct from the trees standing on the land alone is given, the grantee cannot claim to be the 
lessee. 


88. 2001 (3) Maw LW 687 (692). 

89. (1974) 1 Malayan LJ 7. 

90. 2000 (3) Mad LW 182 (192). 

91. AIR 1967 Cal 633 : 71 Cal WN 270, 
92. AIR 2004 Ker 187. 

93. AIR 1973 Guj 23. 

94. 1994 All LJ 902 (911). 

95. AIR 1971 SC 2097 : 1971 UJ (SC) 458, 
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In instant agreement word “licence” was used although. The opposite party was per- 
mitted to sow crops which would last after the period of agreement. It was also provided 
that if the crop remains standing after the expiry of the period of agreement, same will 
become the property of the landowner. Held that the transaction is of licence and not lease.(96) 
Where the document showing that intention of parties was to create a licence deed, the fact 
that partition deed of owners recited, about creation of tenancies regarding property in- 
volved in partition, Will not by itself show that transaction between parties was one of lease 
and not of license.(97) 


A person granted accommodation in a cattle shed on condition of payment of repair 
charges and supply of manure of cattle is the licensee and not tenant. (98) 


Where permission given to raise temporary shed for running motor workshop and no 
legal possession passed to person in whose favour agreement was executed, it is licence 
and not lease and such person is not entitled to protection under the Rent Control law. (99) 

Deed merely granting permission to construct shed would ordinarily be a licence.(100) 
The grant of a “right of way” or “easement” does not amount a transfer of ownership in 
immovable properties. Thus agreement by petitioner permitting the Port Trust to construct 
fertilizer berth in Port Trust area apart from it being permitted to install its conveyor belt/ 
pipeline on a structure for moving cargo from dedicated berth within Port to factory pre- 
mises is “licence” and not a “lease.” (101) 

Conferment of only grazing rights on land of which possession is not given creates 
only a licence. (102) 

A shop room in commercial complex was given for use and occupation. On constru- 
ing various clauses thereof it was held to be licence and not lease. Handing over keys of 
shop would not alter permissive possession into exclusive possession. (103) 

A deed called “Coolicharthu” providing for payment of Rs. 12/- a year at the rate of a 
rupee per month does not necessarily mean a rental agreement. “Kudikidappu’” right was 
only a licence until the new land legislation under which it is equated to a lease. If a lic- 
ensee discontinues to exercise his licence he cannot retain his right. (104) 

Where the ‘Sanad’ executed by the shebait in favour of the plaintiff’s great grandfa- 
ther merely permitted the grantee to open a ‘Saraghara’ which meant a room for storing 
articles for the sole purpose of preparing Bhog for the deities and the Sanad did not confer 
the right of exclusive possession of the suit property on the grantee and it was also proved 


96. 1998 AIHC 2706 (2712) : (1997) 2 Raj LW 1316. 
97. AIR 2004 Ker 187. 
98. AIR 1980 Bom 396. 
99. AIR 1998 Ker 265 (267) : 1998 (1) Ker LJ 500. 
100. AIR 1975 Ker 99 : 1974 Ker LT 606. 
101. AIR 2009 Orissa 114. 
102. ILR (1973) Him Pra 852. 


103. AIR 1996 Ker 274 (275) : 1996 (2) Ker LT 77 ** AIR 2008 (NOC) 2445 (P & H). (Defendant allowed 
to run shop in dispute for compensation of Rs. 140 — Possession and control of shop was to remain with 
owner — Tenure of deed was for 11 months and in event of violation of any of conditions, it was to be 
cancelled — Document would be termed as licence and not lease.) 


104. 1968 Ker LT 549. 
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that the employees of the Shebait used to clear the refuse etc. which got accumulated before 
the suit ‘Saraghara’, the ‘Sanad’ could not be held to be any more than a licence and could 
not clothe the grantee with the status of a lessee. (105) 

A right to transfer is necessarily implied in case of licences granted by Zamindars for 
building houses on land forming part of their Zamindari in areas other than agricultural 
villages. (106) 

The exclusive possession of the premises was given to the transferee and he was 
required to pay certain sum every month describing it as licence fee. Machinery was in- 
stalled by the transferee and the Electric meter was in his name. There was no stipulation 
that the transferee was not competent to make any repairs in the premises. It was held that 
the transferee was a tenant as his interest had been created with exclusive possession and no 
circumstances to negative the intention to create lease were brought on record. (107) 

Where the complete possession of the garden was not handed over to the defendant by 
the plaintiff but he was allowed to maintain the garden properly and to take flowers and 
fruits, the document executed between partiés is merely a licence and not lease.(108) 

Where a person was given right of residential occupation provided that the occupier 
kept the house neat and clean and it was laid down that in the case of non-compliance or 
breach of any rules of the society the house will be vacated by the occupant, the right 
conferred was in the nature of a licence to live in the house as no interest in the property 
was transferred. (109) Where the defendant was looking after property in absence of land- 
lord was acting as agent of landlord for which he was permitted to use a portion of bunga- 
low, the defendant would be termed as licensee and not lessee.(110) Where the right to 
enjoy a portion of building was created through gift deed on condition of payment of 1/ 
3rd corporation tax as well as maintenance of that portion in good condition, the creation of 
said conditional right is ‘licence’. Same cannot be termed as ‘lease’ merely because deed 
concerned was not a bilateral registered document or that person for whom right was cre- 
ated did not accept terms of alleged lease by making any payment.(111) 

. From time to time permissive user of the licence was extended by mutual consent in 
instant case and there was no whisper that monthly amount paid to landlord was rent and 
not licence fee. Held transaction was licence and not lease. (112) 

Where the defendant was allowed to carry his medical practice in suit premises and 
the recital in agreement described as deed of leave and licence, not even remotely showing 
that exclusive possession was given to defendant and the terms of agreement, surrounding 
circumstances and subsequent events showing intention of parties to create leave and li- 
cence agreement, it cannot be construed to be lease agreement.(113) 


105. AIR 1976 SC 1860 : 1976 Supp SCR 101. CILR (1974) Cut 623, Atfirmed.) 
106. AIR 1962 All 158 : 1982 UPLT NOC 64. 
107. AIR 1978 Punj 204 : (1978) 80 Pun LR 523. 


108. 1992 Pun LJ 116 (120) ** 1992 (1) Andh LT 59 (61). (Only right to pluck the coconuts from coconut 
trees was given — It was only licence.) 


109. AIR 1969 All 248 (262) (DB). 
110. AIR 2008 (NOC) 2446 (Utr). 
111. AIR 2009 Cal 210. 

112. 1996 AIHC 2214 (2219) (Cal). 
113. 2006 (2) AIR Bom R 647. 
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The land on which the building was raised, was taken on lease by the plaintiff from 
the government which did not allow sub-lease. The plaintiff took loan from a Bank and 
allowed it to occupy a part of the building for 12 years. Loan was to be adjusted against 
certain amount fixed towards use and occupation of the building by the Bank. A clause in 
the agreement provided that it did not create any interest in the property. Held the transac- 
tion was a licence and not lease. (114) 

Where the licence for shop of petitioner granted by the Gram Panchayat expired and 
it did not renew it, licencee has no right to continue in possession. (115) 

Where evacuee property is purchased by the landlord from the Custodian, the allottee 
of Custodian occupying the house becomes licensee of the landlord and not tenant.(116) 

Defendant was given permission under an agreement to occupy and use the plaintiff’s 
flat jointly with the plaintiff. The right to make use of fixtures and furniture in the property 
was also given to defendant. The apparent tenor of the document showed a clear intention 
to deprive the defendant of an interest in the property. Thus it was licence and not lease. 
Shortness of duration was not of any consequence. (117) 

Where the Port Trust had granted the petitioner-company a right to erect gallery and 
to use it for the purpose of installing a conveyor belt and pipeline and the agreement repeat- 
edly mentioned that the right, title and interest shall always remain vested in the port trust 
and no change or alteration in the gallery could be made without written consent of the 
Trust, the agreement was merely a licence under which easementary right had been granted 
to the company not amounting to a lease under S. 105.(118) 

The defendant was in possession of the property as the licensee of landlord, who was 
defendant’s brother. The landlord sold the property to plaintiff. On revocation of the li- 
cence by the plaintiff, the defendant was liable to be evicted. His possession was co-exten- 
sive with his brother’s right and had no independent title in the property. Thus on revoca- 
tion of licence, he became a trespasser. (119) i 
(B) Compromise decree for eviction granting time to vacate. 

Where during pendency of an appeal against decree for eviction parties entered into a 
compromise to allow occupation for 6 months and appeal was dismissed the compromise 
created a licence and not a fresh lease. (120) 

If lessee is allowed to continue in possession for a fixed period of five years on pay- 
ment of mesne profits at a higher rate under a compromise in a decree for eviction no new 
tenancy is created. (121) 

Where during pendency of second appeal against decree for eviction parties entered 


114. 1997 (1) All MR 81 (101) (Bom). 
115. 1998 AIHC 212 (213) : 1998 (2) Raj LW 748. 
116. (1980) 2 Ren CR 159 (160) (Punj). 
117. AIR 1993 Bom 177 (181) : 1992 (3) Bom CR 33. 
118. AIR 2009 Orissa 114 (119, 121) (DB). 
119. AIR 1991 Cal 405 (408). 
(B) Compromise decree for eviction granting time to vacate 
120. AIR 1972 Him Pra 125 (127, 128) : (1972) 2 Simla LJ 247. 
121. AIR 1971 SC 1081 : (1971) 2 SCJ 401 ** 2007 (5) All MR 578 (582). 
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into a compromise under which six months’ time was granted for vacating the premises the 
compromise is only a licence and nota fresh lease. (122) 

In respect of a shop outside Rent Control Regulation parties entered into a compro- 
mise in respect of an ejectment decree and allowed the Defendant to occupy for 10 years on 
payment of certain sum the status of the occupant is not of a tenant but as licensee. (123) 

If under a compromise in a suit for ejectment under the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 the party was to remain in possession for a certain period on 
payment of mesne profits and a clear recital that no relationship of a landlord and tenant 
existed the decree does not create a lease. (124) 

(C) Lease. 

For a lease, there must be a power and intention to hold property in exclusion of 
grantor.(125) 

A restriction on the lessee as to the manner of enjoyment viz. that the property must 
be used for residence or business of a certain type does not make it a licence. (126) 

Exclusive possession coupled with the absence of any special circumstance, parties 
being strangers and not related to each other, the consideration being an increased amount 
of return with successive transactions are all factors which can be taken into account for 
coming to the conclusion that the relationship between the parties is that of the landlord and 
tenant.(127) 

If the occupier is in exclusive possession of property, prima facie he is considered to 
be a tenant. When this is corroborated by other evidence like extract of house tax assess- 
ment registers, conclusion can be drawn that the occupier is a tenant. (128) 

The defendant was having exclusive possession of the suit premises over which the 
plaintiff had no control. He was also paying rent till the time the plaintiff refused to accept 
it. Thus it was a tenancy and the defendant was a tenant. (129) 

An agreement that the tenant should keep the premises with its structure in well re- 
paired condition and may construct a mud kottah at his own cost and use old building 
material leads to an inference that the tenancy was in respect of a structure. (130) 


122. AIR 1972 Him Pra 125 : (1972) 2 Sim LJ 247 ** 1979 MPLJ 606 ** AIR 1978 Cal 33 : 81 Cal WN 953 
(DB). (In the instant case, under the terms of the compromise decree. the decree for ejectment and for 
arrears of rent and mesne profits was passed against the tenant-defendant. By the terms of the decree 
only a concession was made to the effect that the plaintiff-landlord would not execute the decree if the 
arrears of rent and mesne profits were paid within a certain period of time and the defendant was permit- 
ted to stay in the suit premises till that time on payment of monthly mesne profits. Held such payment of 
monthly mesne profits for a definite period cannot be treated as creating a fresh tenancy.) ** AIR 1973 
Him Pra 57 : ILR (1972) Him Pra 85 (DB) ** AIR 1973 J & K 43 : 1972 Kash LJ 188. 


123. AIR 1980 All 242 (247). 
124. (1969) 10 Guj LR 431. 
(C) Lease 
125. AIR 2005 MP 159 (B). 
126. (1966) 68 Bom LR 400. 
127. 1991 (1) Bom CR 595 (606). 
128. AIR 1991 Punj & Har 188 (192) : 1992 (2) Cur LJ (CCR) 363. 
129. (1989) 2 Rent LR 623 (627) (Cal.). 
130. (1971) 75 Cal WN 687. 


Lease defined i [S 105 N 14] 59 


If a tenant with whom his sister and brother are residing, shifts to allotted premises 
allowing his relations to continue in the tenement it cannot be said to be a sub-tenancy.(131) 


Exclusive possession of open land was given on monthly rent. Recital was that de- 
fault in payment of rent for 3 months would entail forfeiture. Held in the facts of the case 
that it was lease and not licence. (132) 


In instant case exclusive possession of room was given, even electric meter was al- 
lowed to take in the name of the occupant, consideration at specified rate was paid, a clause 
provided that the occupant would not transfer the room to anybody. All those indicated 
lease and not licence. (133) Where the appellant was running stationary business in the 
shop in commercial locality even before execution of document in question, and the re- 
spondent owner had no control on business of the appellant and the appellant allowed to 
continue possession for years after expiry of licence period, the deed was a lease and not 
licence.(134) 

Long peaceful possession for period of more than 30 years, even if it is commenced as 
a licence transforms into lease.(135) Where exclusive possession of land is given exclud- 
ing the trees standing thereon the deed is a lease and not a licence. (136) 


If a right is given to cut grass from certain land for specified period along with exclu- 
sive possession of the land subject to owner’s right to inspect and arrange watering it is not 
a licence. (137) 

Ir the instant case a shop belonging to the Municipality was allotted to the highest 
bidder. Though the transaction was termed as licence it was held in view of the transfer of 
exclusive possession and other accompanying circumstances that a lease not exceeding one 
year should be presumed. (138) 


Where a room belonging to municipality is given on rent payable by every month, it 
is lease even if the word “licence” is used in the agreement between the parties. The agree- 
ment comes within the definition under S. 2(1) of the Kerala Stamp Act and the stamp duty 
has to be paid in term of that Act. (139) 


Though the agreement purported to be a license, the licensee was given exclusive 
possession; all licences necessary to carry on business were taken by licensee with refer- 
ence to the premises in his occupation; licensor never exercised any act of possession nor 
interfered with possession of licensee. Thus the agreement represented lease and not li- 
cence. Suit for eviction would not be maintainable without terminating tenancy. (140) 


In another case however the grant of Kiosk by auction was held to be licence. In that 


131. 1972 Ren CJ 703 (All). 

132. AIR 1986 Ker 173 : 1985 Ker LJ 603.((1963) 1 Ker LR 453, Overruled). 
133. 2002 (10 Cal HN 560 (565) : 2002 (3) ICC 553. 

134. AIR 2004 SC 2103 : 2004 AIR SCW 1858. 

135. AIR 2007 (NOC) 2150 (Delhi). 

136. 1966 Ker LT 726 (DB). 

137. AIR 1972 Mad 430 (433) : (1972) 1 Mad LJ 485. 

138. AIR 1976 All 241 : ILR (1976) 1 All 274 (DB). 

139. 2001 (2) Ker LT 716 (720). 

140. AIR 1990 Ker 190 (195) : (1989) 2 Ker LJ 425. 
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case the Delhi Municipal Corporation published that auction for the grant of license of 
Kiosk is to be held and invited bids therefor, and the terms of auction inter alia provided 
that the licence shall be for 11 months in the first instance and thereafter for such term of 
renewal as may be mutually agreed from time to time; that the benefit of license was neither 
transferable nor heritable; that license was liable to be cancelled without assigning reasons, 
that the Corporation was entitled to resume possession after revocation of the license. In 
the circumstances it was held that the various clauses of the deed indicated that the inten- 
tion of the parties was apparent that what was going to be auctioned was “licensee rights” 
and not “tenancy rights”. (141) 


Where as per agreement between the Municipality and a house owner, he was granted 
permission to plant trees in conservancy lane, the same does not make him tenant of con- 
servancy lane. (142) 


If Municipality is in exclusive possession of land for a number of years and amount 
was realised by the owner as Thika rent for trenching ground the Municipality would be a 
tenant and not a licensee. (143) 


Where the agreement of licence in question executed for 11 years in favour of propri- 
etary firm and the possession of premises was given for monetary consideration with clause 
of renewal for further 11 years and the rent receipts were also issued by executant of agree- 
ment, the agreement was a tenancy in disguise of licence.(144) 


The agreement in instant case provided that its duration was for 11 months with one 
option to extend for another 11 months. Amount payable per month was described as “rent”. 
The party to whom possession was given assured that he would not let it out to third person. 
He was to conduct business in the premises, which is inconsistent with short duration of the 
agreement of licence. The parties were not related to each other. Thus the transaction was a 
lease and not licence. (145) 


Where the deed in question not creating any right or interest in premises in favour of 
licensee and the deed also providing that premises would be deemed to continue in posses- 
sion of licensor and the arrangement between parties renewed from time to time beyond 
initial period of eleven months and the parties though aware of state of law as Rent Control 
Act being in existence at that time, choosing to call arrangement as licence it was held that 
it was licence not lease.(146) 

Where the agreement provided exclusive possession of property, premises, machin- 
ery, petrol pump and land to party in whose favour agreement was executed; the party was 
running business uninterrupted for years, there was a clause for renewal of agreement thrice, 
an interest in property was created and therefore it was lease governed by W. B. Premises 
Tenancy Act and not licence. (147) 


141. AIR 1978 Delhi 174 : 1978 Rajdhani LR 278 (FB). 
142. 2001 AIR-Kant HCR 2898 : 2001 AIHC 4783 (4784) : 2002 (4) Kant LJ 183. 
143. ILR (1971) 2 Cal 424 (DB). 
144. AIR 2004 SC 1591 : 2004 AIR SCW 763. 
145. AIR 2001 Bom 255 (258) : 2001 (3) Bom LR 120. 
[See also 1991 (1) Mah LR 457 (462).] 
146. AIR 2002 Bom 471 (DB) 
147. AIR 1998 Cal 233 (242) : 1998 (2) Ren CR 199. 
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Where premises were occupied for shop and residence from before 1948 and a part 
was sublet without protest from the landlord since 1968, relation of landlord and tenant is 
established and not as licence and Rent Control Act applied. (148) 


For determining the question whether running business was given on lease or shop 
premises, the dominant intention of the parties has to be ascertained. Where tools, equip- 
ments and a special type of furniture suitable for running barber shop were supplied to 
tenant by the landlord, it was the business which was being given in lease to the tenant.(149) 


Where there was stipulation in the ‘Vadaka Chit’ according to which without consent 
of the plaintiff, the defendant was not entitled to transfer his interest or handover posses- 
sion of the property to anybody else, it implied that the defendant had acquired some sort of 
interest in the disputed immovable property and the transfer of it by the plaintiff to defen- 
dant was one for enjoyment of the property implying a lease and not license and in such a 
case S. 106 would be applicable. (150) 


In absence of any agreement in writing it was held on totality of circumstances and 
conduct of parties that intention of parties was to create tenancy and not licence. (151) 

Exclusive possession given for long span of ten years under oral agreement. Though 
opposite party asserted that he was paying rent, no rent receipts were produced. Licence 
could not be inferred therefrom. It is difficult to conceive that exclusive possession for 10 
years was given without any consideration. Transaction was lease and not licence. (152) 

Where possession was exclusively with the transferee who had a separate entrance 
and document was described as a leave or licence but there was no evidence that premises 
were given out of sympathy or relationship or a similar motive and the agreement provided 
for termination on one month’s clear notice the transaction indicated intention to create a 
lease. (153) 

The Government of India allotted some land to the Housing Urban Development 
Corporation Ltd. On construing correspondence between them, allotment letter and final 
deed, it was held that the allotment amounted to lease. (154) 

Where the parties inter se agreed to exchange possession of land in consideration of 
amount to be paid by one party to another, it was held on construing the documents ex- 
changed between the parties that the transaction was to create lease hold rights and the 
parties did not intend to enter into outright sale. (155) Where the land was leased by State 
instrumentality NOIDA, for purpose of raising housing projects for societies/members but 
lease deed did not mention that any construction/superstructure so constructed shall be 
treated to have been demised by lease deed and, therefore, NOIDA proposed by letter the 
execution of the partite sale deed of the flat/superstructure between itself, and the society 
and the flat owner, it was held that it amounts to compelling allottee members to purchase 
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flat from society already owned by him. Such transfer would be fictitious involuntary and 
thus void transaction. It would neither be a sale under S. 54 nor a lease under S. 105.(156) 

A document styled as agreement of agency was entered into by a lessee with a com- 
pany whereby a room of the demised premises was converted into showroom and was 
occupied by the company. Monthly payment was fixed. A Darwan could be employed by 
the company valuable goods were stored in the room and the company could place any 
number of its employees in the room. Held that the agreement contained all elements of 
lease and thus it was sub-letting. (157) 

The petitioners were inducted into theatre in pursuance of lease deed. Though period 
of lease exceeded one year deed was not registered, possession of petitioners was lawful. 
Instead of paying monthly rent, total amount of period of lease was paid in advance. Thus 
the petitioners were not licensees but were statutory tenants in lawful possession. (158) 

In the facts of the instant case applying the test of dominant intention of parties it was 
held that the lease was of the cinema building only and there was no lease of costly equip- 
ments namely projector, generator, screen. (159) 

On construction of document it was held that it was lease and not licence. (160) 

Previously there existed a lease of two separate portions. Subsequently a new single 
lease of entire property containing of the two portions was entered into by the parties by a 
consolidated deed. The landlord could not thereafter claim possession of two separate por- 
tions on expiry of the previous lease. (161) 

The plaintiff was a tenant of the premises which he used as a shop. He entered into 
agreement with the defendant allowing him to conduct his business from the shop and in 
consideration thereof, the defendant would give certain percentage from his earnings to the 
plaintiff by way of commission. The agreement did not create tenancy and the defendant 
was not a sub-tenant. (162) 

(D) Mining leases. 

A lease to quarry minerals such as coal, sand, are in the category of leases and not a 
licence. Settlement of the character of a mining lease is everywhere in India regarded as a 
lease. A mining lease therefore may not meticulously and strictly satisfy in all cases all the 
characteristics of a lease as defined in the T. P. Act, nevertheless in its legally accepted 
sense it has always been regarded as a lease in this country. (163) A right to carry on mining 
operations in land to extract a specified mineral is a right to enjoy immovable property for 
the purposes of section 105, T. P. Act, more so when it is coupled with a right to be in 
SE O 
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exclusive possession for a specified period. (164) Coal mining settlements whereby certain 
rights of entering upon land of the Settlor, sinking shafts and weaning and taking away coal 
is granted in consideration of receiving a Salami and annual sums were not a sale of coal 
but could be regarded as lease. (165) Where annual fixed payment has no relation whatso- 
ever with quantity of sand extracted and the lessee was given a right to enter into and 
remain in possession of the mineral field for 9 years the transaction has all the essential 
elements of a lease even under section 105 of the T. P. Act though labelled as a licence.(166) 


A mining lease for a large area of 1900 acres was renewed for a period of 20 years by 
the State Govt. in Form K prescribed by the Mineral Concession Rules. Several clauses in 
the lease specifically empowered the lessee not only to win and carry away the mineral, but 
also to make, maintain, and use any pits, shafts, waterways, and airways; and to erect and 
construct maintain and use any engines, machinery plants, dressing floors, furnaces, coke 
ovens, brick-kilns, workshops, store-houses, bungalows, sheds and other buildings and 
works, within the area granted to him. 


It was held that the lease deed executed by the petitioner is a “lease” within the mean- 
ing of Cl. (16) in section 2 and has accordingly, got to be executed on a stamp-paper of the 
requisite value. (167) 

15. Occupation as lodger. 

The question whether a person who occupies rooms in a building is a lodger or an 
occupying tenant, generally arises under the English law in cases relating to rates and fran- 
chise. If he is treated as a lodger, he is a licensee. If he is held to be an occupying tenant, he 
is a lessee. 


The reason why a lodger is not a lessee but only a licensee is that he is not entitled to 
exclusive occupation. Though he is entitled to the exclusive use of certain rooms, the cir- 
cumstances of his occupation show that for purposes of management, etc., the landlord 
retains control and possession of the property and that the lodger has only the use of the 
rooms. (1) 

The question, whether a person is in the position of a lodger or a tenant, thus depends 
on whether he is entitled to exclusive possession of his rooms or not. (2) This depends on 
the facts and circumstances of each case. The test is : Has the landlord retained control over 


164. AIR 1931 PC 186: 1931 All LJ 537 : 58 Ind App 29. 
165. AIR 1940 Pat 633 : 21 Pat LT 897 (SB). (Affirmed in AIR 1943 PC 153.) 
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1. (1868) 3 QB 350 (357) : 37 LIMC 73 : 18 LT 601 : 16 WR (Eng) 1059, Watkins v. Miltonnext Gravesend 
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the apartment? The test of exclusive possession is an important test indicating lease. Nor- 
mally an occupier of an apartment in a hotel is in the position of a licensee as hotel keeper 
retains general control of hotel including the apartment. But it is not a necessary inference 
of law that occupation of an apartment in hotel is not as a tenant : if hotel keeper retains no 
control, the occupier will be a tenant. (3) Giving a room in a lodge on lease is not prohibited 
under the law. The law presumes that the room in a lodge, under the normal circumstances, 
is given only on licence basis but that is only a presumption. Where a room in a lodge is 
exclusively occupied by a person for years together; the owner was receiving monthly rent 
and the occupant was carrying financial transactions; was having telephone installed in the 
room; itie room was under his lock and key and under his exclusive physical possession, he 
was a lessee and not licensee. (4) In Bradley v. Baylis (5) Jessel, M. R., observed as fol- 
lows : 
“I have been quite unable, so far as I am concerned, to frame an exhaustive definition (as to when 
a man may be said to occupy as an occupying tenant and when he is merely a lodger) ...... Some 


Judges have tried to do so, and, in my opinion, they have failed; and I think it wiser and safer to say 
that the question whether a man is a lodger, or whether he is an occupying tenant must depend on the 


circumstances of each case.” 

The mere fact that the landlord lives on the premises will not be sufficient to hold that 
a person occupying rooms in the house is only a lodger and not a tenant. (6) Defendant was 
in exclusive occupation of two rooms in a hotel, Rent was payable daily, cleaning etc. of 
the rooms was done by employees. Entry after 10-00 p. m. could be only with permission 
of hotel employees. Held it was licence and not lease. (7) See the undermentioned deci- 
sions (8) as to when the possession of such a person can be said to be exclusive and when 
not. 

16. Occupation as tenant or servant. 


_ Where a servant (or agent) of the owner occupies property on his behalf the occupa- 
tion is in law that of the owner himself and so there is no lease. (1) There is neither a right 
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landlord does not reside personally but has resident servants who occupy on his behalf part of the house is 
enough to hold that the landlord is in possession.) 
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to exclusive possession nor an interest in the property in such a case. (2) Where a servant's 
occupation or residence in a house belonging io his master is required for the purpose of the 
service such occupation is on the master’s account. Hence, in such a case, the servant is not 
a tenant. (3) Where such residence or occupation is not required for the purpose of the 
service, the servant is not prevented from holding as a tenant. (4) But it does not necessarily 
aw that he holds only as a tenant. (5) The question is one of intention of the parties in 
each case. 


This section recognises service as a form of rent. So, a lease in consideration of ser- 
vice to be rendered is valid. A servant, therefore, who is allowed to occupy the master’s 
property in lieu of remuneration or as part remuneration for his service, may be a tenant. 
But it is not necessary that he should be one. The question depends on whether the right of 
exclusive possession is granted and whether an intention to create an interest in the prop- 


2. 1955 All LJ 564 (566). 


3. 1967 Cur LJ 632 (634, 635) (Punj) (Building and outhouses rented to Income-tax Department for office of 
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(Eng) 81, R. v. Spurrell. (The question whether the occupation is subservient and necessary to the service: 
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the house for the better performance of his duties though his residence is not necessary for the purpose or 
unless his residence is necessary for the performance of his duties. Though not specifically required : AIR 
1944 PC 42, Foll. Government creating quarters for employees of Gun and Shell Factory — Quarters not 
exclusive — Outsiders also allowed — Residence not compulsory for employees — Held, in all the 
circumstances of the case, that the residence of the workmen in the Government quarters was as tenants 
and premises were "let out" to them within S. 127, Calcutta Municipal Act.) ** (1875) LR 10 QB 422 
(429) : 44 LIMC 114 : 32 LT 859 : 23 WR (Eng) 745, Smith v. Seghill ** (1904) 1 KB 84 (86) : 73 LJ KB 
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erty exists. (6) If these elements are present the servant will be a tenant and not a mere 
licensee, (7) though the occupation is to end on the termination of the service. (8) But if 
these elements are not present, the servant (or agent) will not be a tenant but only a lic- 


ensee. (9) 

There was no evidence that the sub-tenant was in exclusive possession of a portion of 
premises under control of tenant and that he paid any rent, services tendered by him in lieu 
of right of occupation would not amount to receipt of rent. Thus the ingredient of rent 
agreed was absent. (10) 

Where an employer provides his employee with residential accommodation either in 
aid or for facility of employment he does not necessarily make a demise in favour of the 
employee. (11) 

Even a part-time servant is a servant and if he is permitted to stay in the premises his 
possession of the same would not necessarily be as a sub-tenant, but as licensee. In a sub- 
tenancy the sub-tenant has interest in the property, but not in the case of a licensee whose 
user is permissive. (12) 

Where an agreement is made between A and B that B should cultivate A’s land and as 
his remuneration take a share of the crops and there is no intention to grant B an interest in 
the land; the agreement is not a lease but a licence. (13) 

17. Market rights. 


Applying the general tests laid down in Note 14, if the grant of a right to hold a fair or 
a hat or a market on a piece of land gives the grantee the right of exclusive occupation of the 


6. (1905) 3 Nag LR 185 (191, 192), (Suppose a landlord A says to B, 'I let you my field for Rs. 30 a year in 
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land and there is no sufficient reason to hold that only a personal right and not an interest in 
the property was intended to be granted, the grant will amount to a lease. The undermentioned 
decisions fall under this principle. (1) But where the right of exclusive occupation is not 
given, the grant will only be a licence and not a lease. (2) Whether an exclusive right of 
Occupation is given or not must be judged from the facts and circumstances of each case. 
Apart from the intention of the parties to create license as evidenced by an agreement the 
following circumstances would establish that the parties sought to create licence. 

(1) That the document itself was not a formal agreement signed by both the parties but 
it was an agreement unilaterally executed only by the licensee. 


(2) That the licensor was the owner of the private market and the licence by munici- 
pality for conducting the private market stood in his name. 

(3) That there was simultaneous retention of control of both the licensor and the lic- 
ensee Over the premises. 


(4) That the correspondence entered into by the licensee with public authorities showed 
his admission of being licensee. (3) 

Persons who are allowed to sell articles in a market or on a road are not lessees but 
only licensees, because they are not entitled to an exclusive right of occupation of any 
particular spot.(4) 

A person, to whom has been granted the right to collect licence fees from persons 
selling goods in the municipal market, is not a lessee but only a licensee. (5) 


A bilateral instrument transferring right to collect market dues for certain period and 
on payment of certain amount as consideration cannot be regarded as a licence if it other- 
wise satisfies all the ingredients of a lease. (6) 

18. Agreement for cultivation of land, if lease. 


An agreement for the cultivation of land under which a person is to cultivate another’s 
land and the two are to share the produce in certain proportions may be a lease if there is an 
intention to transfer an interest in the property. But if there is no such intention such agree- 
ment cannot create a lease. The matter is one purely of construction in each case. (1) If 
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1. AIR 1930 Cal 739 (742, 743) : 57 Cal 665 (DB) ** AIR 1929 Cal 197 (199, 200, 201) : 55 Cal 1328 (DB) 
** AIR 1940 Cal 89 (91) : ILR (1939) 2 Cal 254. (Exclusive right to sell fish or let out the land to others 
for selling fish.) 


2. AIR 1954 Mys 89 (91) : ILR (1954) Mys 578 ** (1908) 35 Cal 82 (93, 100) (FB). (Zamindar granting 
right to hold fair on land in the possession of tenants.) 


3. AIR 1972 Mad 372 (376, 377) : 84 Mad LW 710. 


4. AIR 1965 SC 610 (615) : (1964) 6 SCR 642. (Occupiers or stall-holders of private market are licensees.) 
** (1959)-2 Andh WR 146 (150) ** ILR (1956) Andh 515 (520) ** AIR 1935 Pat 184 (185) ** AIR 1928 
Oudh 99 (100, 101) : 3 Luck 282 ** (1908) 35 Cal 82 (89, 91, 99, 100) (FB). (Persons attending a fair with 
a view to sell various articles of merchandise and who either occupy or set up stalls are not lessees.) 

5. AIR 1974 SC 396 : 1974 UJ (SC) 396 ** AIR 1935 Pat 184 (185). 

6. AIR 1974 All 473 (475) : 1974 All LJ 521 (DB). 

Section 105 — Note 18 ' 


1. AIR 1949 Assam 22 (22) (DB). (Person merely proved to be adhiar is not a tenant.) ** AIR 1920 Cal 548 
(549) (DB). (No lease AIR 1919 Cal 14, Reversed.) ** AIR 1919 Cal 264 (265) (DB). (No lease.) 
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there is no intention to transfer an interest in the property, the right will be a licence. 

Where possession of property was transferred under deed and defendant had to pay 
produce and obtain receipt it was held that tenancy was created by the deed as the deed 
fulfilled the ingredients of S. 105. (2) 

An agreement engaging a person as a farm servant providing for payment of specific 
quantities to the land owner and balance of produce to be the remuneration of the servants 
does not create any interest in land. (3) 


See Note 13. 
18A. Lease and grant — Distinction. 

Whereas a lease contemplates a demise or a transfer of a right to enjoy land for a term 
or in perpetuity in consideration of a price paid or promised or services or other things of 
value to be rendered periodically or on specified occasions to the transferor, the grant does 
not purport to demise merely a right of enjoyment of land : it confers rights of ownership in 
land with no reservation of contractual right, either expressly or impliedly, to determine the 
grant. (1) 

The provisions of S. 2(3) of the U. P. Government Grants (Amendment) Act (1960) 
does not lead to any conclusion that a lease of land executed by the Government has the 
force of law. (2) 

Where land is granted by State in exercise of its sovereign rights such grant could not 
have been termed a lease. T. P. Act is not applicable to such grant. (3) 

Whether a particular transfer is a grant governed by the Government Grants Act or 
not is a mixed question of law and fact. Where the character of the land, the manner of 
making the lease and its contents all indicate that the lease in question was a Government 
grant, in the absence of any legislation prior or posterior thereto on its subject matter the 
lease shall take effect according to its tenor and will not be regulated by the provisions of 
the T. P. Act unless justice, equity and good conscience require that the principles con- 
tained therein should be applied. (4) 

Where a plot of land itself was transferred by executing a document by the Town 
Planning Committee in favour of a person for construction of house and not only the right 
to enjoy the property; there was stipulation for najarana but there was no stipulation for 
payment of rent, the document could not be read as a lease under S. 105. It must be inter- 
preted as the grant or assignment of land and S. 90 of the Registration Act would squarely 
apply. (5) 

The grant of lease of the property covered by the Enemy Properties Act (1968) are 
governed by the Government Grants Act and therefore it is obligatory on the part of the 


2. AIR 1976 SC 1830 : (1976) 2 SCJ 522. 
3. 1972 Cri LJ 287 : (1971) 2 Mad LJ 424, 
: Section 105 — Note 18-A 
1. AIR 1965 SE 590 (594) : (1964) 2 SCR 737. 
2. 1980 All WC 58 (60). 
3. AIR 1981 All 396. 
4. AIR 1983 Delhi 376 : 1983 Rajdhani LR 335. 
5. 1998 (1) All CJ 469 (472). 
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competent authority to execute a formal document in that respect. Mere issuance of receipt 
showing payment of same amount by lessee will not be sufficient to bring about the rela- 
tionship of landlord and tenant between the parties. (6) 


19. Possession under void lease — Effect. 


A void lease can confer no title to possession. If the intended lessee enters into pos- 
session of the property under a void lease he thereby does not get any interest in the prop- 
erty. The personal agreement implied in a void lease is not by itself a good defence to a suit 
for possession against the lessee by the lessor. (1) The reason is that a suit for ejectment is 
one based on title and only a ground of title can be a good defence to such a suit. A merely 
personal right cannot be a good defence to such a suit. 


The mere fact that an owner sues for possession on the allegation that the defendant is 
his tenant (whose tenancy has expired) and it is found that the alleged tenancy is void or 
that the lease-deed is inadmissible in evidence does not disentitle the plaintiff to a decree 
for possession where he is otherwise entitled to such decree. (2) 

So also where a suit for eviction is filed on basis of contract of tenancy but the defen- 
dant pleads that he was a licensee and not a tenant and the fact that plaintiff was owner of 
the accommodation in suit is not controverted at any stage but the contract of tenancy is not 
established the decree for eviction can be passed on basis of title of plaintiff. (3) 

A lessee in possession may, however, be entitled to sue for specific, performance of 
the contract to grant a lease which is implicit in the void lease. (4) Even where such a 
contract is required to be, but has not been, registered. S. 27-A of the Specific Relief Act, 
1877 (since repealed by the Specific Relief Act, 1963) confers on both the lessor and the 
lessee the right of suing for specific performance. (5) 

Besides this, a lessee in possession may also be entitled to resist the suit for posses- 
sion by the lessor on the ground of part performance under S. 53-A if the conditions con- 
templated by that section exist. (6) 

The lessee may also be entitled to resist the lessor’s suit on equitable grounds suck$ 
estoppel etc. For a discussion of these principles, See Notes 12, 20 and 55. 


6. 1998 AIHC 4190 (4192) (Cal). 
Section 105 — Note 19 


. AIR 1980 Bom 25 : 1979 Mah LJ 450 (DB). (It is held in this case that a lease in contravention o Clause 
22 (2) of the C.P. & Berar Letting of Houses and Rent Control Order is void and the landlord caste for 
possession in Civil Court. It is submitted that this decision requires to be reconsidered in viewofvarious 
pronouncements to the contrary by the Supreme Court and the High Courts.) ** (1903) 1 KB 577 580) : 72 
LJKB 103 : 88 LT 46: 51 WR (Eng) 343, Zimbler v. Abrahams ** (1905) 29 Bom 580 (606) (DBi- 

[But see AIR 1930 All 678 (681) (DB). (Unregistered lease — Independent collateral agree#ent not to 
eject for a certain period is good defence to suit for ejectment NOTE — Submitted wrong.)] 


2. (1904) 27 All 190 (191) (DB) ** AIR 1938 All 32 (33). 

. 1978 All LJ 1204 : (1979) 5 All LR 24. ; 
4. AIR 1952 Orissa 116 (118) : 21 Cut LT 501. (Both lessor and lessee have a right to hav: the eae 
completed and to enforce rights accruing under the void lease.) ** AIR 1936 Bom 246(248, 249). (4 

1931 PC 79, Relied on.) 
5. AIR 1952 Orissa 116 (117) : 21 Cut LT 501. 


6. AIR 1951 Bom 127 (130) : ILR (1951) Bom 692 (DB). (Lease is a transfer of immov-wle property within 
S. 53-A.) ** AIR 1937 All 10 (12) : ILR (1937) All 312 (DB). 


= 


w 


70 [S 105 N 19] Lease defined 
It may be noted here that the English doctrine of part performance or the principle of 

equity laid down in Walsh v. Lonsdale (7) has no application to cases under this Act. Sec- 

tion 53-A differs from the English doctrine of part performance in many respects. See 

Notes on section 53-A. 

i Notwithstanding the invalidity of the lease, the tenant in possession will have a good 

title except against the true owner on the well-known principle that possession is a good 

title against the whole world except the true owner. (8) 

A lessee in possession under a void lease will also be in the position of licensee (9) 
and not a mere trespasser if the lease has been granted by the true owner and the lessee has 
entered with the owner’s consent. Where, however, possession is given under an illegal 
transaction purporting to create a sub-tenancy, such possession is not that of a licensee but 
of a trespasser. (10) A tenant is entitled to sue such sub-tenant for recovery of posses- 
sion.(11) As to the rights of a licensee in possession, see Note 13. 

A person who has entered under a void lease is not liable for rent. (12) But he may be 
liable for compensation for use and occupation. (13) He will not be liable for mesne profits 


7. (1882) 21 Ch D 9 (15) : 31 WR (Eng) 109 : 52 LJ Ch 2 : 46 LT 858. 


8. AIR 1957 Pat 408 (416) ** AIR 1957 Pat 692 (695). (One co-sharer may not grant a valid lease but where 
the co-sharer who settled agricultural lands on lease was in exclusive possession of the lands the settlee 
would be entitled to remain on the lands, until the other co-sharers raise any objection, and maintain an 
action in ejectment against trespassers for ejectment. The settlee in such a case would be entitled to Khas 
possession and therefore a decree for such possession against the trespassers. When there is no interfer- 
ence from the other co-sharer landlords there is no necessity to give him only a decree for joint possession 
and drive him to a suit for partition.) 

[See Salmond Jurisprudence, 9th Edn., 1937, Page 364.[ 
[See also A Commentaries on the Limitation Act, 7th (1997) Edn., Arts 64 and 65, Note 4] 

[But see AIR 1925 Cal 1225 (1226) (DB). (Submitted not correct.)] 
1969 Cur LJ 589 (Punj). (If a lease is not executed according to law the relationship of lessor and lessee 
is not the result and the Parties would be licensor and licensee.) ** AIR 1957 Tripura 44 (45). (No written 
ease — Person in possession of land paying premium for residential purposes, making constructions on 
> land and paying annual rent, is not a tenant from month to month but is a permanent licensee — AIR 

5S Tripura 7, Rel. on.) **AIR 1916 All 219 (220) : 38 All 178 (DB). 
[S. also AIR 1915 All 56 (57) : 37 All 9] (DB). (Possession under unregistered gift.)] 


[Ehee AIR 1915 Oudh 165 (166). (A perpetual lessee though he cannot be so treated owing to the lease 
= net gi subsequently found to be invalid Owing to want of registration, may yet be treated as a tenant 
J 
eros AIR 1955 Nag 306 (309) : ILR (1956) Nag 10 (DB). ("The learned counsel has not brought 
he ea any provision of law or precedent in support of his contention that the defendant must be 
emedto be a licensee if Ex. P-5 is inadmissible in evidence to prove the lease.")] 

10. ILR (19:9) Bom 1482 (1496) (DB). 

11. (1957) 5930m LR 1011 (1015). 

12. AIR 1939 bah 162 (163). 


13. na Hegi (306). (Registered kabuliyat and patta executed but valid lease not created due to non- 
compliance wih S. 107 — Decree for compensation for use and occupation can be passed against person 
in possession uider that lease.) ** AIR 1942 Oudh 93 (95) : 17 Luck 205 (DB) ** (1906) 9 Oudh Cas 296 
(300) (DB) ** (1912) 35 Mad 95 (106) (FB). (Per Krishnaswami lyer J.) ** AIR 1932 Sind 60 (61): 25 
Sind LR 451 (DB) ** AIR 1929 All 831 (832) (DB). (Unregistered sarkhat (lease) would be admissible to 
prove damages for use and occupation.) ** AIR 1938 Mad 746 (748) ** (1912) 36 Bom 500 (503, 504) 
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where the lease has been granted by the true owner and the lessee has been let into posses- 
sion by such owner. Because in such a case possession will not be wrongful. But where the 
invalidity of the lease is due to its having been granted by a person not entitled to the 
property, the lessee will be liable for mesne profits. (14) In some cases, the lessee may be 
liable for the amount payable as rent under the void lease, as damages for breach of con- 
tract, when such contract is provable under the law. (15) A lessee may also be liable for the 
amount of rent where the lease is void for want of registration but the lessor claims the 
specific performance of the contract to lease. (16) 


Notwithstanding the invalidity of the lease, the possession of the property coupled 
with the payment and acceptance of rent and other circumstances may be sufficient to 
establish by implication a contract of tenancy between the parties. (17) Thus, if there is 
possession under a void or invalid lease, (as where it is not registered) there is a tenancy at 
will. It is converted by payment of rent into a tenancy from year to year or from month to 
month as the case may be. (18) (See also Note 8.) 


Where document of lease cannot be looked into being void it has to be deemed that 
for each of the years of possession for which rent was accepted by the landlord the tenancy 
will be for that particular year. Accordingly the tenant has no right to retain possession after 
the lapse of the period during which he was allowed to remain in possession. (19) 


State Govt. in 1968 had promised petitioner-company to grant land in question on 
lease for setting up certain project, for 99 years possession of land was also handed over to 


(DB). (Suit for rent — Lease invalid for want of registration — Lessee (defendant) admitting tenancy — 
Compensation for use and occupation may be decreed and if the rent mentioned in the lease deed is not 
excessive may be awarded at that rate.) Also see Note 70, S. 107, Note 7 and S. 108 (1), Note 12. 


14. (1911) 11 Ind Cas 381 (DB) (Mad). 


15. (1959) 63 Cal WN 192 (194) (DB). (Ejectment suit against tenant after notice to quit — Suit by sub-tenant 
against his tenant for recovery of arrears of rent from date of decree in ejectment suit up to date of 
delivery of possession — Claim decreed.) ** (1909) 12 Oudh Cas 140 (143) (DB). (He is also liable to 
pay interest.) ** (1912) 35 Mad 95 (106) (FB). (Per Krishnaswami Iyer J. — The question depends on the 
existence of consideration.) 


16. AIR 1952 Orissa 116 (117, 118) : 21 Cut LT 501. 


17. ILR (1964) Cut 229. (Compromise decree operative as lease from year to year — Decree is compulsorily 
registrable — If not registered monthly tenancy is still created.) ** 1964 BLJR 701 (713). (Tenancy can 
be proved by payment and acceptance of rent. If the date of commencement of the tenancy was in ques- 
tion, no doubt, the unregistered lease could not be referred to trace it.)** AIR 1961 Raj 17 (18): ILR 
(1960) 10 Raj 938 ** (1955) 21 Cut LT 97 (98). (Permanent tenancy void for want of registration — 
Purpose of lease was to build a house on the leased land — Landlord accepting rent — Relationship of 
landlord and tenant is created.) ** AIR 1953 Cal 349 (351). (Lease of premises invalid for want of 
registration — Lessee in possession paying rent from month to month — Lessor accepting — There is 
tenancy from month to month.) ** AIR 1925 Cal 1225 (1226) (DB). (A tenancy can be proved otherwise 
than by the written lease.) ** AIR 1916 Cal 664 (664) (DB). (Such tenancy is confined to the portion 
actually in possession of the tenant and will not cover the entire property attempted to be demised.) ** 
AIR 1925 Cal 1171 (1172, 1173) (DB). (Possession taken under unregistered lease for a term of years — 
Tenants are only tenants-at-will.) ** AIR 1928 Cal 376 (377) ** (1931) 130 Ind Cas 14 (15) (DB) (All) ** 
(1903) 7 Cal WN 90 (93) (DB). 


[See also AIR 1930 All 678 (681) (DB). (In This case, an independent collateral agreement not to eject for 
a certain period was held to be good defence in a suit for ejection.)] 


18. AIR 1957 Cal 625 (626) : ILR (1957) 3 Cal 636 ** AIR 1953 Cal 349 (351). 
19. AIR 1970 Pat 256 (265, 266) (DB). 
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petitioner. No formal lease deed was executed by Govt. in spite of several req uests by 
petitioner who had invested crores of rupees in its project. However in 2005 Govt. issued 
show cause notice to petitioner for eviction on ground that petitioner had unauthorised 
possession of land in question, it was held, that proof of title though not available posses- 
sion of petitioner cannot be said to be unlawful since Govt. was under regular receipt of 
taxes and raised no objection against petitioner for several years.(20) 

The intended tenant may also prescribe by adverse possession for a title to a tenancy. 
See Note 82. 

The presumption that a tenant proving his possession of a part of the leasehold prop- 
erty is in possession of the entire leasehold, does not apply to the case of a person in 
possession under an invalid lease. Such person is a mere trespasser and hence cannot in- 
voke the principle of constructive possession.(21) 

(A) Registration. 

Where there is an instrument which fulfils the definition of a lease either under the 
Registration Act or this Act and is compulsorily registrable but is not registered it will not 
be admissible in evidence (under S. 49 of the Registration Act) to prove the lease or the 
terms of the lease. But such instrument may be admissible in evidence in a suit for specific 
performance of the contract to grant a lease or for the purposes of S. 53-A of this Act. Such 
an instrument will also be admissible in evidence to prove any collateral transaction which 
does not require to be registered. Thus, the instrument may be admissible in evidence to 
prove the nature of the lessee’s possession(22) and to show that it is not under any claim of 
ownership.(23) The matter sought to be proved must be distinct from the transaction em- 
bodied in the instrument, and must not require registration. Thus, in the above instance, the 
giving of possession to the lessee would be a transaction distinct from the granting of the 
lease (which would be complete by the execution of the instrument of lease.)(24) and would 
not require registration. The intention of the parties in giving and taking possession would 
thus relate to a collateral matter not requiring registration. Similarly, an independent oral 
agreement of lease may be proved by the unregistered instrument.(25) So also, the rent 

ee 


20. AIR 2009 (NOC) 2100 (Chh) : 2009 (2) Cg LJ 17. 
21. AIR 1951 Pat 160 (163) (DB). 


22.1984 UPLT (NOC) 57 : 1984 All WC 561. (Case under U.P. Zamindari Abolition and Land Reforms Act 
(1 of 1951), S. 158.) ** 2001 (2) Cal HN 706 (713) : 2002 (2) Cal LT 104 ** 2000 AIHC 165 (167) : 2000 
(1) Mad LJ 126. (Lease could be locked into for the limited purpose whether the movables were given to 
defendants at the time of lease.) ** AIR 1993 Delhi 187 (198) : 1993 (49) DLT 585. (In instant case held 
dominant intention was to lease business and not shop premises.) **AIR 1990 Pat 26 (29) : (1989) 2 BLJ 
587 ** AIR 1978 All 59 : 1978 All LJ 1398 : (1978) 4 All LR 113 ** ILR (1953) Patiala 524 (527). 
(Nature of the tenant's possession could not establish the lease.) 


23, AIR 1954 Sau 8 (10) i 6 Sau LR 198 (An unregistered rent note was held only useful for showing the 
nature of tenant's continued Possession. "It is ineffectual to prove the conditions of the lease which it 
pore po to create but it is equally ineffective to prove the conditions" under which the tenant 
continuc® to be in possession after the expiry of the term purported to be reserved by it.) ** AIR 1938 All 
32 (34) ** (1931) 130 Ind Cas 14 (15) (DB) (AIl). = 


24. See S. 107 which shows that where registration is required delivery of possession is not necessary for the 
completion of a lease. 

25. AIR 1934 Pash 81 (81): 148 Ind Cas 548 (1) ** (1910) 6 Ind Cas 201 (202, 203) (DB) (Mad) ** AIR 1939 
Lah 423 (425): ILR (1940) Lah 70 (DB). (Oral lease accompanied by possession — Unregistered rent- 
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fixed in the unregistered instrument may be referred to for determining what would be fair 
and reasonable compensation for use and occupation.(26) But where the agreement be- 
tween the parties as to the letting is contained in the instrument and there is no independent 
contract of letting, it is not open to the parties to fall back upon the original agreement, if it 
is found that the instrument is not admissible in evidence.(27) 


A lease deed for the period of 5 years was executed by the parties. Accordingly the 
tenant was inducted into possession of the building by the lessor. The tenant was paying 
agreed monthly rent. However, though the lease deed required registration, it was not reg- 
istered. Held that the mere fact that an unregistered instrument came into existence would 
not stand in the way of the Court to determine whether there was in fact a lease otherwise 
than through such deed. The lease not exceeding one year stood created by conduct of the 
parties and the tenant became entitled to protection under the Rent Control Act on its com- 
mencement.(28) 


Where the initial period of lease was five years and was renewable every year for five 
times but the lease deed was not registered, the same is not admissible in evidence. Tenancy 
has to be treated on month to month basis.(29) For other instances, see the cases noted 
below.(30) 

A distinction should be made between a case where the instrument is admissible though 
invalid and where the instrument is both inadmissible and invalid. Where the instrument is 
both inadmissible and invalid, no part of it can be looked into or severed from it and the 
whole of the instrument must fail. But where the instrument is admissible in evidence, 
though it fails as a valid lease, there should be no difficulty in separating those parts of the 


deed can be used as corroborative piece of evidence.) ** AIR 1930 All 678 (680) (DB). (Independent 
agreement not to eject for a certain period held proved.) 


26. AIR 1932 Sind 60 (61) : 25 Sind LR 451 (DB) ** (1912) 36 Bom 500 (504) (DB). 

27. AIR 1967 Cal 633 (635) : 72 Cal WN 151 ** (1922) 66 Ind Cas 904 (905) (Lah). 

28. AIR 2000 SC 3523 : 2000 AIR SCW 3187 (3191) : 2000 (6) SCC 394. 

29. 1997 AIHC 2928 (2930) : 1996 (2) All Rent Cas 686 ** AIR 2000 Orissa 153 (153) : 2000 (90) Cut LT 384. 


30. AIR 1977 SC 2425 : 1977 UJ (SC) 629. (Revision by tenant — Revision disposed of by High Court in 
terms of compromise petition — Compromise not registered — Held, that the petition of compromise 
required registration, and this not having been done it could not create any interest in favour of the 
appellant in the premises though he was entitled to protect his possession for the period mentioned in the 
deed under A. 53 A of the Transfer of Property Act. Further the payment and acceptance of rent made in 
terms of the unregistered compromise petition did not give rise to a right of tenancy and on the expiry of 
the said period he had no protection against eviction.) ** AIR 1984 NOC 106 (All). (The instrument 
purporting to be a lease for 11 months, did not require registration under the terms of S. 17 of the Regis- 
tration Act, but even so it could not be regarded to be an effective instrument of lease, for under S. 107 of 
the T.P. Act, a lease can be made, or brought into being, only by a registered instrument. Signed by the 
lessor and lessee both, though in case it is for any term not exceeding one year or does not reserve a yearly 
rent, it could be made, alternatively, by oral agreement accompanied by delivery of possession. A lease 
could not be made by an unregistered document even if it purports to be for a term not exceeding one year 
and does not reserve a yearly rent.) ** AIR 1935 All 1018 (1019) : 1935 All WR 1113. (Suit for possession 
by declaration that lease executed in favour of defendant was null and void — Contention by defendant 
that he had been in possession before lease as licensee and hence not liable to ejectment — Licence found 
for other purpose — Defendant not entitled to remain in possession independently of his rights under the 
lease.) ** 1886 Pun Re No. 68 P. 144 (150) (DB). (Lease of furnished building — No separate lease as to 
furniture and no separate agreement to keep furniture in good repair — Lease inadmissible in evidence for 
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instrument which are not of the essence of the lease as defined in S. 105 and to treat them as 
a separate contract altogether from the contract of lease which is invalid. Thus, a term as to 
notice is not of the essence of the definition of a lease given in S. 105. This can be separated 
provided the instrument in which it appears is admissible in evidence though invalid as a 
lease.(31) 

See also Section 107, Note 7. 

20. Who can grant a lease. 
Section 7 shows that the following conditions are necessary to entitle a person to 
transfer property— 

(1) he must be the owner of the property or must be authorised to transfer such prop- 
erty. 

(2) he must be competent to contract. 

(3) he can transfer only in the circumstances, to the extent and in the manner allowed 
and prescribed by any law for the time being in force. 

The above principles are applicable to leases also as they are transfers of property. 
Thus, a person who is neither the owner of property nor authorised to transfer it cannot 
grant a lease of it.(1) Similarly, one of the co-sharer-landlords cannot grant a lease without 
the consent of the other co-sharers.(2) (See also Notes 20-A and 21.) On the same principle 


want of registration — Lessor cannot recover damages for breach of covenant to be answerable for loss or 
damage to furniture.) ** AIR 1932 Cal 83 (84) : 59 Cal 396 (DB). (Lease deed not admissible to prove 
permission to erect permanent structures where there is no independent and separate permission apart 
from the unregistered instrument.) 


31. AIR 1959 Raj 240 (243) : ILR (1958) 8 Raj 466. 
Section 105 — Note 20 


- AIR 1967 SC £793 (1795) : (1967) 3 SCR 712. (ILR 1965 Andh Pra 232, Affirmed.) ** (1959) 25 Cut LT 
473 (476). (Lands in suit were surrendered to the Gountia of the village who settled the same. Held, that 
the settlement of land by the Gountia did not create the relationship of landlord and tenant.) ** AIR 1938 
All 316 (318) : ILR (1938) All 441 (DB). (Perpetual lease of property by donees holding under condi- 
tional deed of gift which is voidable at option of donor executed after donor has exercised his option to 
avoid gift is void.) ** AIR 1943 All 82 (83). (When nazul is entrusted to the management of Municipal 
Board the transfer of management confers no proprietary right in property — The lease is executed by 
Municipal Board as agent of Government that remains the owner.) ** AIR 1935 Lah 958 (958) : 16 Lah 
608 (DB). (Vesting of public street in local body does not make it owner of the soil or empower it to grant 
leases of a public street.) ** AIR 1934 Bom 140 (142) (DB). (Person whose land has been compulsorily 
acquired by the Government cannot grant lease thereof.) ** AIR 1929 Rang 184 (185) : 7 Rang 144 (DB) 
(Agreement by C to grant lease to A — A transferring his rights under the lease to B — B entering into 


possession and paying rent to C the lessor directly — No relationship of landlord and tenant is created 
between A and B.) 


[See also AIR 1920 Nag 205 (206), (No third person can set up as tenant a person who was not made a 
tenant by the landlord — There is no such status known to the tenancy law as benami tenant.) ** (1911) 11 
Ind Cas 24 (24) (DB) (Mad). (Defendant not put into Possession by plaintiff — Payment of rent by de- 
fendant to plaintiff is only prima facie evidence of attornment — Notwithstanding payment of rent it is 
open to defendant to show that plaintiff's title is defective.)] 


a (1951) 17 Cut LT 358 (359). (One of the co-sharer-landlords in exclusive possession of a plot letting 
without the consent of other co-sharers — The tenancy does no bind the latter.) 


[See also AIR 1957 Pat 692 (695). (However where a co-sharer who settled agricultural lands on lease 
was in exclusive possession of the lands the settlee would be entitled to remain on the lands, until the other 
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a person cannot grant a lease so as to outlast his own interest in the property. Thus, a sub- 
lease will not be valid after the expiry of the main lease.(3) So also a minor not being 
competent to contract cannot grant a lease. (See Note 22.) The third requirement referred to 
above is a matter depending on the particular provisions of law that may be applicable in 
each case. For illustrations of such provisions reference may be made to the Notes on 
section 7. 


Where two companies are distinct legal entities, the fact that both the companies have 
a common set of directors does not bar the creation of a tenancy of land by one company in 
favour of the other, nor does it in any way debar the lessor company from terminating the 
tenancy so created by serving a notice to quit on the lessee company or from instituting a 
suit for ejectment against the lessee company on termination of such tenancy.(4) 

Similarly where the lease of building is by individuals to limited company in which 
they are substantially interested both company and individuals being distinct legal entities, 
such lease will not tantamount to lease to the individuals themselves, collusion cannot be 
inferred in such case.(5) 

When the suit for eviction of tenant was filed the plaintiff landlord had inchoate title, in 
asmuchassaledeed inhis favour wasnotexecuted by the Avas Vikas Parishad. Itwasexecuted 
during pendency of the suit. The plaint could not therefore be returned by Small Causes Court 
for presentation before civil court. It is only the relationship of landlord and tenant which is 
materialand thisrelationship can becreated by aperson whoisnot full ownerorabsolute owner, 
ratheris inchoate ownerupon whomcompletetitle isconferred onasubsequentdate. Inchoate 
title of plaintiff on date of filing suit is immaterial(6). 

The requirements set forth above are subject to various equitable principles of a general 
nature. The results of some of these principles may be formulated as follows: 

(1) The grantor ofa lease cannotdispute its validity onthe ground of hisown wantoftitle 
to the property. This is apart from any question of estoppel under S. 115 of the Evi- 
dence Act. Soeven ifthe grantee knew about the want of title of the grantor, the latter 
will not be entitled to dispute the validity of the grant. The principle is based on the 
maxim that no man can take advantage of his own wrong.(7) 


co-sharers raise any objection, and maintain an action in ejectment against trespassers for ejectment. The 
settlee would be entitled to Khas possession and therefore a decree for such possession against the tres- 
passers: When there is no interference from the other co-sharer-landlords there is no necessity to give him 
only a decree for joint possession and drive him to a suit for partition.)] 

3. (1962) 66 Cal WN 1010 (1019, 1020) (DB). (Sub-lessee of vacant land — Decree for ejectment obtained 
by landlord against lessee — Sub-lessee not impleaded as a party to ejectment suit — Decree not collu- 
sively procured — Landlord entitled to recover possession of the land from sub-lessee in execution of the 
decree — Sub-lessee not prejudiced.) ** (1871) 15 Suth WR 394 (394) (DB) ** AIR 1922 Pat 429 (430) : 
1 Pat 764 (DB) ** (1900) 27 Cal 156 (162) : 26 Ind App 216 (PC). 


4. (1962) 66 Cal WN 1010 (1015) (DB). 

5. AIR 1983 Andh Pra 199 : (1984) 1 MCC 337 (DB). 

6. 1996 (28) All LR 175 (177). 

7. Broom, A Selection of Legal Maxims 10th Edn. 1939, page 192. 


(See however AIR 1929 Cal 433 (436) : 56 Cal 252. (In this case there was a statutory prohibition against 
a certain Nawab to grant a lease for a premium — He granted such a lease — It was held that he was not 
estopped from disputing the validity of the lease — The decision treats the lessor as not competent to 


contract.)} 
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(2) Where the grantor has, by express or implied representation, induced the grantee to 
believe that the facts necessary tomake the grant ofa lease valid exist, and the grantee 
has accepted the grant under such belief, the grantor will be estopped underS. 1150f 
the Evidence Act fromdenying such facts. But this principle does not apply torepre- 
sentations as tocompetency to contract.(8) Nor does the principle of estoppel apply 
toa matter of pure law where both parties are aware of the material facts, asnoestop- 
pelcanarise fromignorance of law, whichboth parties must be presumed toknow.(9) 


(3) Under the doctrine known as feeding the grant by estoppel, where a person not being 
entitled toany interest in the property professes to granta lease of itand subsequently 
acquires an interest in the property, the lease will operate on such interest.(10) For 
further information on this principle, see the Notes on section 43. 


Unless any suchestablished principle of equity applies tothe case, alease whichdoes 
not satisfy the requirements of S. 7 will be a void and of no effect, even as against the grantor. 


Wherea lease has been granted by atréspasserand the owneraccepts rent fromthe tenant 
suchacceptance will notamounttoa confirmation of the lease.(11) Because, insuchcases, the 
lease will be void and incapable of ratification orconfirmation. A person inducted as tenantby 
a trespasser cannot continue as such against the wishes of the true owner.(12) The same prin- 
ciple will apply alsotocases wherea person witha limited interest in property grantsa lease for 
aperiod exceeding his owntenure inthe property. Thus, wherea life-tenant grantsa permanent 
lease, the sub-lease will be void against the superior landlord after the death of the life-tenant 
and the landlord cannotratify itby mere acceptance of rent from the tenantinducted by the life- 
tenant.(13) A personto whom property is given merely to enjoy the usufruct in his life has no 
such interest as to transfer to.another by way of lease.(14) But in all such cases acceptance of 
rent by the owner from the person inducted on the land may give rise to an inference ofa fresh 
tenancy by implication.(15) On the principles discussed in Note 8. 

The lease created by a person who was forbidden from doing so by the conditions stipu- 
lated ina partition deed, is invalid. Even otherwise a lease created by a person who was onl ya 
life estate holder will not survive him. (16) 


A lease by a Hindu widow in excess of her powers is not void after her death. It is only 


8. See Pollock and Mulla, Contract Act 6th Edn. 1931. Pages 72, 73; Woodroffe and Ameer Ali, Law of 
Evidence 6th Edn. 1915. page 765 ** (1964) 66 Pun LR 12 (20). 
9. (1895) 18 Mad 53 (58) (DB). 
10. (1871) 15 Suth WR 394 (394) (DB). (Parties holding a permanent settlement from Government cannot 


question the validity of a mokurruree pattah previously granted by themselves when they held the prop- 
erty under a temporary settlement.) 


11. (1903) 27 Bom 515 (531, 532) (DB). (Lease by unauthorised person — Acceptance of rent will not estop 
the owner from questioning the lease.) ** (1897) 1 Cal WN 142 (DB). (Lease granted by trespasser — 
Acceptance of rent by owner — Lease not binding on purchaser from owner.) 


12. 1974 Kash LJ 251. 


13. AIR 1961 SC 1442 (1448): (1962) 1 SCR 618 ** (1900) 27 Cal 156 (162) : 26 Ind App 216 (PC) ** 1982 
Bom PJ 39 (39) (DB). (A permanent lease of vatan land by a Vatandar is not binding beyond the life of the 
lessor and lessee's possession becomes adverse thereafter.) 


14. AIR 1971 Ker 31 (32, 33) : 1970 Ker LT 739. 
15. (1900) 27 Cal 156 (163) : 26 Ind App 216 (PC). 
16. 1986 Ker LT 905 (909). 
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voidable by thereversioner who can, athis option, ratify the lease or repudiate it.(17) Hence, 
in sucha case the acceptance of rent from the tetiant by the reversioner will amount toa ratifi- 
cation of the lease by the widow.(18) 


Where a Hindu reversioner is entitled to avoid a transfer by a widow he need not get the 
transfer set aside through Court. He can treat it as a nullity and sue for possession. This, how- 
ever, does not mean that the transfer is void. Because, as seen above, he can ratify the transfer, 
which will not be possible if the transfer was void.(19) 

One of the two co-sharers cannot induct a tenant with respect to his share as well as the 
share of the otherco-sharer soas to make the tenancy binding onco-sharer without his consent 
which must be express or implied.(20) 

Where the property of trust is managed by twoco-trustees, lease of the trust property by 
one co-trustee alone to the exclusion of other co-trustee is bad in law and does not convey any 
right, title or interest to the transferee, when the trustee creating lease is not shown to be the 
managing trustee.(21) 

Co-owner of undivided property even if the share is defined cannot become the lessee 
even in respect of either the whole or part of the property.(22) 

Ifa co-ownerhas transferred by way of lease, he is the lessor and he iscompetentto filea 
suit for ejectment without impleading other co-owners.(23) 

Ithas been held thata stanamdar in Malabaris entitled to grant alease foratermexceed- 
ing his own lifetime soasto make it binding on his successor provided the lease is beneficial to 
the estate.(24) 

Amembertowhomatenementis given for occupation by aco-operative housing society 
isnotatenant, northe society his landlord.(25) But where the tenementis given for occupation 
by a member of such society to another member, the relationship of landlord and tenant may 
exist between them.(26) 

Wherea flatis purchased by acompany and full consideration was paid by it, but because 
thecompany could notbeamemberof the housing co-operative society, one of the Directors of 
the Company was madeas nominee inthe record of theco-op. society and the flatwas shownas 
company's property in company record, the Director in his individual capacity had nocompe- 


17. (1898) 25 Cal 1 (8) : 24 Ind App 164 (PC) ** (1901) 28 Cal 532 (539) (DB) ** (1907) 34 Cal 329 (333) : 
34 Ind App 87 (PC). 


Also see S. 111, Note 5. 
18. (1898) 25 Cal 1 (8,9) : 23 Ind App 164 (PC). 
19. (1907) 34 Cal 329 (333) : 34 Ind App 87 (PC). 
20. (1969) 71 Pun LR (D) 128. 
21. AIR 1987 Kant 204 (206) : ILR (1987) Kant 568. 
22. (1969) 71 Pun LR (D) 276. 
23. AIR 1981 All 168 : 1980 (UP) RCC 167. 
24. AIR 1921 Mad 80 (81) : 44 Mad 509 (DB). 
25. AIR 1962 Bom 154 (159) : ILR (1962) Bom 382 (FB). 


26. AIR 1962 Bom 154 (159) : ILR (1962) Bom 382 (FB). (No question of tenancy can however normally 
arise when the member in whose name the tenement stands and the member who is actually occupying it, 
are both joint holders of the same shares of the society.) 
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tency to give the flat on lease to anybody.(27) 

Where the land belonging to a Municipal Committee is exempt from application of the 
Rent Control Act and the lessee of such land constructs building thereon and rents it out, the 
provisions of the Rent Control Act would be attracted vis-a-vis the lessee and his tenant.(28) 


As to leases by minors, see Note 22. As to the power of a mortgagor and a mortgagee to 
grant leases, see S. 65-A and S. 76 respectively and Notes thereon. 


20-A. Lease by co-owners. 


If some out of several co-owners lease the property, the lessee gets the right to enjoy 
the property in the same manneras his lessors are capable of and subject to the terms of lease. If 
excluded from enjoying the property the tenant in such case is entitled to sue for joint posses- 
sion or for partition.(1) 

A co-owner cannot grant a lease so as to bind other co-owners.(2) Even one co-owner is 
entitled to file suit for eviction or for arrears of rent against tenant. The tenant has no right to 
question theright ortitle ofeven one co-owner.(3) Where however, aco-owner who was virtu- 
ally the manager of the property inducts tenant for the benefit ofall co-owners, they are aware 
of the transaction and there is no fraud, the lease created by that co-owner binds all co-owners. 
Itcannot be said that since the lease is created by one co-owner it is invalid.(4) 


Itis open to co-owner to pray for a decree for his share of arrears of rent by filing asuiton 
the basis of unified and integral tenancy and without making any effort to split the same. It 
cannot be said that the co-owner should sue for the entire arrears of rent and if he does not so 
sue, he cannot maintain an action. Simply because one of the co-owners has filed the suit, it 
cannot be assumed that he has split up the contract of tenancy and claims rent only for the part 
of the tenanted premises.(5) 

The tenant whoaccepted the lease fromonly one or some of the co-owners and cameinto 
possession cannot deny the title of the co-owner who granted the lease. (6) 

According to Madras High Court, (7) there is no provision under the T. P. Act or for that 
matter under the well known principles in common law which prevents joint owners of prop- 
erty from leasing out the same to one amongst themselves. 

Gujarat High Court.(8) however, held contrary opinion. According to that High Court a 
leaseascontemplated byS. 105 isacontractualrelationship. Onecannotcreatetenancy infavour 


27. 2002 (2) All Mah LR 858 : 2002 (5) Bom CR 370. 

28. AIR 1982 Punj 165 : (1982) 84 Pun LR 150 (FB). 
Section 105 — Note 20-A 

- ILR (1981) 1 Ker 476 (483, 487) (DB). 

. 1986 Ker LT 1130 (1132). 

- 1988 Mah LJ 250 (257) (Bom). 

1989 Mah LJ 197 (204) (Bom). 

. AIR 1991 Madh Pra 116 (120) : 1991 MPLJ 174. 

. 1992 (1) Ren CR 39 (41) (Ker). 

. (1978) 1 Mad LJ 178 (182). 

. (1977) 18 Guj LR 333 (334). 


[See also (1966) 68 Pun LR 72. (Relation between lessor and lessee can never be those of co-owners or 
co-sharers.)] 
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of his own self. Therefore one of the co-owners cannot be a tenant of a property owned by sev- 
eral persons including the person who claims to be a co-owner-cum-tenant. Even assuming 
that other co-owners have consented to the creation of tenancy in favour of theco-tenant it 


will be impossible to terminate it if the co-owner-cum-tenant does not agree to such termina- 
tion. 


20B. Competency to hold lease. 


Even assuming that an unincorporated body/association of persons is not competent 
toenter intocontract of tenancy, there is no legal bar in the way of the persons who were mem- 
bers of the said unincorporated association from becoming tenants in common or joint ten- 
ants. The association in whose name the rent receipts are granted could be considered to be a 
compendious mode of describing the persons who were the members of the said association. 
Therefore, mutual rights and liabilities were created between the landlord and the member of 
the association.(1) 

A club registered under the Societies Act has a legal capacity not only to own lands but 
also to hold a lease or tenancy.(2) 


21. Lease by de facto proprietor. 


As section 7 provides, a transfer of property can only be made by a person who is en- 
titled to it or who is authorised to transfer it. The mere fact that a person is in possession ofa 
certain immovable property will not, therefore, entitle himto granta lease of the same when he 
isnot otherwise entitled to do so.(1) And a tenant inducted by such a person can be evicted by 
the true owner without notice. But sucha lessee will have a good title as against persons other 
than the owner and his privies.(2) 

The view is sometimes expressed that a person inducted on land as tenant by a de facto 
owner of the property who has no title to it is entitled to the tenancy even as against the true 
owner where both the grantor and grantee have acted in good faith.(3) The view purports to be 
based on the ruling of the Calcutta High Court in Binad Lal v. Kalu.(4) But itis submitted that 
ruling does notjustify any such broad proposition which would so materially reduce the appli- 
cability of the general principle already stated, namely, that a person cannot confer a title to 
anything to which he himself has notitle. The decision merely proceeds on the construction of 
Sec. 5, sub-s. (2) of the Bengal Tenancy Actand holds that a person let into cultivating posses- 
sion by a de facto proprietor without title is a raiyat within the meaning of that section. The 
decision does not support the proposition thatin every case in which there is a bona fide letting 
by a trespasser whois in possession of an estate without title, the tenancy would be binding on 


Section 105 — Note 20-B 
1. (1989) 3 Bom CR 436 ( 443). 
2. (1984) 2 Malayan LJ 230 (230). 
Section 105 — Note 21 
1. AIR 1922 Pat 429 (431) : 1 Pat 764 (DB) ** (1904) 31 Cal 703 (706) (DB) ** (1907) 1 Cal WN 142 (143) 
(DB). 
2. (1893) 20 Cal 708 (713) (FB). 


3. (1907) 5 Cal LJ 9 (14) (FB) ** AIR 1914 Cal 685 (685) (DB) ** (1904) 31 Cal 703 (706) (DB) ** AIR 
1922 Pat 429 (431) : 1 Pat 764 (DB). 


[See also AIR 1916 Cal 598 (599) : 21 Cal WN 93 (DB).] 
4. (1893) 20 Cal 708 (712, 713) (FB). (17 Cal 45, Approved.) 
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the true owner. There is no doubt, areference in the judgmentto the fact of bona fides. But this 
is only by the way and is not the legal ground on which the decision is based. 

The above submission in respect of the Calcutta ruling, has now been supported by the 
Supreme Court in the undermentioned decision.(5) 

Where the land belonging to temple is leased out to appellants by de facto trustee having 
no power to lease and no credible evidence to show that trustees of temple at any time accept- 
ing appellants as tenants it was held that the appellants would be no better than trespassers and 
they were not tenants.(6) 

22. Lease by or in favour of a minor. 
A leaseisa transfer of property and as suchis governed by S. 7. Hence, a minor, being 
a person not competent to contract, cannot grant a lease. A lease granted by a minor would be 
void. (1) He cannot even ratify it on attaining majority, by acceptance of rent or otherwise.(2) 
But where the lease has been granted by the guardian of a minor in excess of his authority, the 
lease is not void and the minor can ratify it on attaining majority.(3) 

A lease, by aminoracting through his next friend, which contains covenants binding the 
minor to performcertainacts, isnot void even wheresuchcovenantsare unenforceable against 
the minor, andthe lessee cannot avoid thelease. The lessee cannotclaim specific performance 
of the covenants by the minor but he may be awarded damages in such cases. (4) 

Thougha lease by a minor is void, it has been held that the Court has power on general 
principles of equity to require the consideration paid by the lessee to be refunded before he is 
ejected from the property.(5) 

As seen in Note8 onS.7 a transfer of property in favour of a minor is not void.(6) But 


5. AIR 1967 SC 1793 (1797) : (1967) 3 SCR 712 (ILR (1965) Andh Pra 232, Affirmed.) 
6. AIR 1980 SC 105 : 1979 UJ (SC) 593. . 
Section 105 — Note 22 

1. AIR 1931 Mad 147 (148. 149). (The mere fact that the instrument evidencing the lease has been executed 
not by the minor lessor but by the lessee makes no difference.) 

23 AIR 1931 Bom 178 (182) (DB). (Further, agreement for renewal of leases in future being a contract is 
void where the lessor is a minor while executing the lease.) 

3. AIR 1942 PC | (3) : 1942 All LJ 107, (Minor, on attaining majority, approving mining lease granted by 
guardian during his minority and striking his own bargain by a new patta— This new patta and kabuliyat 
em by parties alone govern the rights of the parties and not the original agreement with the guard- 
ian. 

[See (1912) 13 Ind Cas 606 (607) (DB) (Cal) (Lease granted by persons acting on behalf of minor whose 
authority was not questioned by the minor.)] 

4. AIR 1936 Mad 564 (566, 568) : ILR 56 Mad 942. 

5. AIR 1928 All 286 (287) (DB). (Note — Ss. 64 and 65, Contract Act, will not apply in such cases — But 
relief is given on general principles of equity. 33 All 779, Relied on.) 

6. AIR 1929 All 604 (605) (DB). (Mortgage in favour of minor — Minor having paid the full consideration 
for it he can enforce the mortgage, 30 Cal 539 (PC), Distinguished; 33 Mad 312, Dissented from.) ** AIR 
1916 All 366 (363) : 38 All 154 (DB). (Sale — Minor purchaser can sue for possession.) ** AIR 1915 All 
478 (479) : 38 All 62 (DB). (Sale) ** (1911) 33 All 657 (659) (DB). (Sale by certificated guardian of 
minor in favour of minor — Sale upheld.) ** AIR 1924 Lah 611 (612, 613) : 5 Lah 317 (DB). (Sale in 
favour ofa minor can be enforced especially when the consideration for the same has been paid and there 
is no further obligation on the minor.) ** AIR 1930 Mad 425 (426). (Sale. ** AIR 1915 Mad 412 (414): 
37 Mad 390 (DB). (Sale — Property purchased for minor's benefit by his maternal uncle.) ** AIR 1919 
Pat 561 (563) : 4 Pat LJ 682 (DB). (Mortgage in favour of minor — He can enforce mortgage.) 
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where a lease in favour of a minorcontains covenants to be performed by him it has been held 
that the lease would be invalid.(7) 


The above view proceeds on the ground that in such cases, the covenants being void un- 
der S. 11 of the Contract Act, the lease also would be void for want of consideration. The rea- 
soning will not apply where the lease has been granted in consideration of a premium paid ina 
lump sum and there is no outstanding covenant to be performed by the lessee. 


In Raghavachariar v. Srinivasa Raghava(8) Sreenivasa Iyengar, J., points out the dis- 
tinction between cases in whichthetransferis in consideration of certain promises orcovenants 
and those in which the property transferred is itself burdened with certain liabilities, as for in- 
stance, the liability to pay taxes. The transfer in favour of a minor would be void in the former 
case but not in the latter case. 


Under the Mahomedan law, a minor represented by his de facto guardian cannot validly 
enter into a contract relating to or affecting his immovable property and if he does so the con- 
tractis void and unenforceable by either of the parties to the contract. A lease being an interest 
inimmovable property, acontract of lease entered into by hisde facto guardian is void.(9) But 
itis within the powers of a Mahomedan father, as the guardian of his minor issues, to granta 
lease of their property, if it is for their benefit.(10) 

23. Lease of untransferable property. 

A lease being a transfer of property, a valid lease implies that the property leased is 
transferable under the law. Section 6 provides that property of any kind may be transferred 
except as otherwise provided by this Act or any other law for the time being in force. If, there- 
fore, a property is not transferable under the law itcannot be leased. Reference may be made to 
S.6and the Notes onitasregards the transferability of various kinds of property. Wherea lease 
covers both transferable and untransferable properties butis separable as regards thetwokinds 
of properties, it will be valid with regard to the transferable items. Thus, a lease of temple lands 
is not wholly invalid simply because the lessee is empowered under the terms of the lease also 
to manage the temple affairs, the transfer of the right of management being clearly separable 
from the lease of the lands.(1) Where a lease of land by Government to X provided that X 
should not alienate the property without the permission of the Deputy Administrator and that 
ifhedid, the Government would be entitled to resume the property, it was held that the breach 
of the condition could only give an option to the Government toresume the demised premises. 
The alienation by the lessee will not be void.(2) See also Note 20. 


7. AIR 1970 Guj 106 : 11 Guj LR 178. (A lease in favour of a minor imposing obligation is void.) ** AIR 
1918 Pat 626 (627) : 3 Pat LJ 518 (DB) ** AIR 1917 Mad 630 (645) : 40 Mad 308 (FB). 


8. AIR 1917 Mad 630 (645) : 40 Mad 308 (FB). 
9. AIR 1967 Mad 369 (372) : ILR (1966) 1 Mad 397. 
10. AIR 1936 Mad 564 (566) : ILR 59 Mad 942. 


{See also ILR (1962) Cut 27 (47, 48). (Khasmahal lease — All lessees Muslims — Mother guardian 
executing lease on behalf of minor sons though father alive— Leasehold property originally acquired by 
father who made settlement in favour of wife and sons — Lease merely a renewal of original lease 
executed by father — Clause in lease permitting resumption of lease hold interest without payment of 
compensation held not void as being adverse to interest of minors.)]. 


Section 105 — Note 23 
1. (1909) 3 Ind Cas 104 (105) (DB) (Mad). (19 Mad 211. Relied on.) 
2. 1980 UPLT(NOC) 49. 
[Vol. 3] 7 T. P. Act /6 
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24. Commencement of lease. 

Section expressly defines atransfer of property as aconveyance of property in present 
or in future. Hence, a lease which is to commence ata future date is valid.(1) But there must be 
an actual conveyance or present demise and nota mere agreement to convey in future. (See 
Note 4.) 

Wherea future date is fixed by alease-deed forcommencement of the lease, the relation- 
ship of landlord and tenant comes into existence only from that date. The earlier execution of 
the deed and the delivery of documents does not alter this position.(2) 

UnderS. 110 where noday is fixed forthe commencementofa lease, itcommences from 
themaking of the lease.(3) The date on whichthe tenantis originally letinis generally decisive 
as to the date of commencement of the tenancy.(4) 

The date of the partnership entering into possession of the premises is one of the circum- 
stances for inferring the date of commencement of tenancy, but sucha date is again a matter of 
contract.(5) 

Thougha landlord isnot in possession of the property at the time of executing a lease, the 
lease nevertheless comes into operation and the lessee can maintain a suit for eviction of the 
Theka tenant in his own right.(6) The mere fact that rentis fixed according to the Bengali year 
does not mean that the tenancy is tocommence from the beginning of the Ben gali year and not 
the date of the lease.(7) 

Similarly, mere mode of paymentofrenton particularday and for particular period would 
not bring about change as to date of commencement of tenancy.(8) 


Section 105 — Note 24 


1. AIR1960 Cal 609 (617) (DB) ** AIR 1930 Bom 210 (212, 213) (Letter stating agreement to take lease for 
five years — Certain sum deposited with addressees — Formal agreement to be executed later on — 
Letter held to constitute present demise and being unregistered held inadmissible in evidence.) ** (1913) 
18 Ind Cas 496 (497) (DB) (Lah). (A suit for specific performance is not necessary in regard to such a 
lease.) ** AIR 1925 Cal 1087 (1093) : 52 Cal 695. (5 Ind Cas 38, Dissented.) 

2. AIR 1968 SC 1068 (1070) : (1968) 2 SCA 442. (Held, that the U.P. Tenancy (Amendment) Act 1947, 
which commenced during the period between the execution of the lease and the date fixed for the com- 
mencement of the lease, was inapplicable.) 

3. AIR 1965 Pat 39 (44). (Commencement of lease — Substantial portion of premium paid — Lessor agree- 
ing to put lessee in possession on very date of execution of lease deed — Lease becomes operative on date 
it was made — Intention to postpone commencement from date on which balance of premium was paid, 
cannot be inferred.) ** AIR 1944 Mad 518 (523, 524) : ILR (1945) Mad 355 (DB). (Lease not void for 
uncertainty though it does not give date of commencement.) 


[See AIR 1960 Cal 609 (615, 616) (DB). (Lease of Property not in possession of lessor — Lease would 
take effect from date lessor gets back possession.)] 


AIR 1970 Raj 272 (278) : 1970 Raj LW 193. 
1966 Jab LJ 553. 

AIR 1972 Cal 149. 

AIR 1928 Cal 392 (396) : 55 Cal 435 (DB). 


AIR 1975 Raj 196 : 1974 Raj LW 251. (If tenancy commences on the first of the month a change in the 
mode of payment of rent from Ist to 13th would not alter the month of the tenancy.) ** AIR 1971 Cal 383 
(385) : 75 Cal WN 478. (Mere payment of rent by a particular calendar month does not mean that the 
tenancy was according to that calendar month.) ** ILR (1962) 14 Assam 16 (20, 21) (DB). 
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Wherea lease has laid down adate forthe commencementof the lease, the Revenue Courts 
cannot lay down a different date forits commencement inasmuch as the Courts have no power 
toalter the terms of the contract between the parties.(9) 


(A) English Law. 


(1) Under the English law, the lease must fix a date from which it is to begin. This is not 
necessary under this section. 


(2) Under the English law a lease to commence more than 21 years after the date of the 
instrument is void. There is no such limit under this Act.(10) 


25. “Certain Time.” 


One of the requisites of a valid lease is that it must be granted fora certain time express or 
implied orin perpetuity.(1) Thus, a provision as to the period of the lease is an essential part of 
a lease. But the period may be express or implied. Further a provision implied by law or usage 
will be sufficient for the purpose.(2) Thus, follows from S. 106 which provides that in the ab- 
sence of acontract or local law or usage to the contrary, a lease will be deemed to be one from 
year to year or from month to month according to the purpose of the lease.(3) A lease which is 
silent as to the duration of its term would not bea lease within the meaning of section 105. Un- 
certainty as to the term will be fatal to its validity.(4) 


A lease, however, need not be fora period which is certain on the date of the lease.(5) It 
is sufficient if the period is fixed withreference toa future event on the happening of which the 
lease will be determined and the period of the lease will become certain, although on thedate of 
the lease it may not be possible to say when suchevent will happen.(6) Thus, the word "certain" 


9. AIR 1953 Nag 219 (220) : ILR (1954) Nag 147. 

10. Williams and Eastwood, Principles of the Law of Real Property, 1933 Edn., page 110. 
Section 105 — Note 25 

1. (1936) 40 Cal WN 52 (54, 55) ** (1905) 29 Bom 580 (602, 603) (DB). (Uncertainty as to term will be 
fatal to validity of lease.) 

2. AIR 1952 Bom 361 (362) : 54 Bom LR 309. (The expression "an annual tenancy" is used merely to 
indicate a tenancy which is presumed to run from the end of one cultivating season to the end of the 
following cultivating season.) ** (1878) 3 Cal 696 (699) (DB). (If there is no express agreement and a 
tenant is let into possession and pays rent he becomes tenant at will or from year to year or in other words, 
he holds by the landlords' permission upon what may be the usual terms of such a holding by the general 
law, or by local custom and in such a case he is liable to be ejected by a reasonable notice.) 

[See (1912) 14 Ind Cas 799 (800) (All). (Lease of grove land in United Provinces —No certain time need 
be stipulated — According to custom and practice of these provinces a lease of grove land exists for such 
time as the trees stand on that land.)] 

{But see A 1940 Cal 89 (90) : ILR (1939) 2 Cal 254. (There is a statement which occurs in the course of 
this judgment that a lease which is silent as to the duration of its term would not be a lease within the 
meaning of this section. In its literal sense this statement is obviously incorrect.)] 

3. AIR 1940 Cal 89 (91) : ILR (1939) 2 Cal 254 (Monthly tenancy.) 

[See (1901) 5 Cal WN 801 (804) (DB). (This decision seems to be inconsistent with S. 106 in requiring 
six months notice to determine a building lease.) ** AIR 1937 Pat 391 (395) (DB). (Building lease of 
Government land held to be lease from year to year — Due to Crown Grants Act, T.P. Act did not apply — 
English common law applied as justice, equity, and good conscience.)] 

4. (1968) 38 Com Cas 458 : (1968) 2 Com LJ 46 (All). 

5. AIR 1954 Assam 58 (59) : ILR (1953) 5 Assam 307. 

6. AIR 1957 Andh Pra 619 (621) : 1956 Andh WR 1093 (DB) ** (1789) 3 Term Rep 462 (463) : 100 ER 678 
(679), Goodright D. Hall v. Richardson. 
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in the section means really certain or capable of being made certain ata future date.(7) Where 
aregistered lease deed was executed and is given effect to from a date enterior to the date of 
execution, the same should be treated as valid only from the date of execution thereof. The 
entire transaction cannot be held invalid merely because the law does not permit creation of a 
lease froma date prior to the date of transaction.(8) 

This is quiteclear from the other provisions of this Chapter. For instance, Ss. 106and 107 
refer to leases from year to year. Section 108, Cl. (i) refers toa lease of uncertain duration.(9) 
SoalsoS. 111, Cl. (b) refers to the period of a lease being limited conditionally by the happen- 
ing of acertain event. All these provisions show that the period of a leaseneed not be certain on 
the date of the lease. It is sufficient if the period is fixed (by actual contractor by implication of 
law) in such a way that it can be made certain at a future date. 

On this principle a lease for the lifetime of the lessee will be a valid lease, because the 
period of the lease will become certain onthe tenant's death.(10) Similarly, ithas been held that 
alease for the duration of the world war of 1914 was valid.(11) 

So also, a lease to continue during the existence of certain institutions will be valid.(12) 

There is nothing in law which prevents the execution ofa lease for 999 years ora grant to 
that effect. If stamp duty is saved thereby, then the same cannot be helped .(13) 


For other instances, see the undermentioned cases.(14) 


7. AIR 1936 Lah 890 (891). (Term need not be for fixed period so long as it is definite.) ** AIR 1995 SC 
1142 (1150) : 1995 AIR SCW 1188 : 1995(1) SCC 560. 
[See AIR 1943 Bom 306 (310) : ILR (1943) Bom 553 (DB). (Section 110 is not applicable to every lease 
— There may be a valid and legal lease of which the time is not "limited" within the meaning of S. 110.)] 


[See also (1904) 27 Mad 332 (336) (DB) (The test to determine, whether a particular term in a contract is 
certain, is not to see whether the term is in itself certain but to see whether it is capable of being made 
certain — Id certum est quod certum reddi potest.)] 

8. 2001 (2) Cal HN 579 (582). 

9. See AIR 1945 Pat 162 (167, 168) : 23 Pat 871 (DB). (Words “lease of uncertain duration" in S. 108 are 


apparently intended to apply to leases from year to year terminable by a notice to quit or to leases granted 
by a tenant for life to be terminated on the death of the grantor.) 


10. AIR 1957 Andh Pra 619 (621) : 1956 Andh WR 1093 (DB) ** (1936) 40 Cal WN 52 (55) ** (1936) 164 
Ind Cas 837 (839) (Cal). 

11. (1916) 33 TLR 114 (115), Great Northern Ry. Co. v. Arnold. 
[See (1946) 1 KB 280 : (1946) 1 All ER 296 : 115 LJKB 228, Hawtrey v. Beaufront Ltd. 


(NOTE — This case shows that such tenancy may be validated by special legislation (e.g.) Validation of 
War Time Leases Act, 1944 even where otherwise they may be invalid.)] 
[See however (1944) 1 KB 368 : (1944) | All ER 305 : 113 LIKB 282, Lace v. Chantler. (Where a house 
was let for the duration of the war, held that the term was uncertain and no valid tenancy was created.)] 
12. AIR 1931 Bom 463 (471) (DB). (The "Kesari" and "Maratha" institutions.) ** AIR 1931 Bom 178 (181) 
(DB). (Lease to last during existence of a certain company is valid — Company is legal entity — AIR 
1929 Bom 66, Distinguished as being a case of lease to continue during existence of firm which has no 
legal existence as an entity.) 
13. AIR 1993 Cal 58 (68) : 1993 (97) Cal WN 520. 


14. (1905) 7 Bom LR 772 (785). (Lease to last as long as the pendency of a mortgage.) ** AIR 1936 Lah 890 
(891). (A tenancy for the period during which a tenant remained in the station where the rented premises 
are situate.) 
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But where the future event with reference to which the period of a lease is fixed is of so 
uncertain acharacter that it would be impossible to say at any time whether such event has hap- 
pened ornot, the period will not be certain. Thus, it was held by the Bombay High Court thata 
lease, tillthe lessor provided other suitable land to the lessee was, in the circumstances of the 
case, uncertain as tothe period of the lease and was therefore void.(15) Thereason was that the 
lease did not provide any method for determining the suitability of the land. (16) Even where 
the parties have intended the lease to go on indefinitely and have not laid down any limit of 
time for the lease either absolutely or relatively as above described, it cannot be said that the 
lease is foran uncertain time soasto become void under the section. Because, insuchacase, the 
lease is ordinarily construed as being one for the lifetime of the lessee. (See Note 26.) 


Where the lease is to go on indefinitely but subject to the liability of being put anend toat 
any time orat the end of any year or month or similar period, the term of the lease is fixed with 
reference tothe future event which will terminate the lease and is not uncertain for the purpose 
of this section. Nor is the lease in such a case one for an indefinite period, as such period is 
defined though not certain immediately. A lease from month to month or year to year will fall 
under this category. (See Note 26.) A tenancy at will is also a lease of this type. (See Note 32. 

The section does not prescribe any minimum period of time for which a lease can be 
granted. Thus, alease fora day would be valid.(17) Similarly, atenancy at will would bea valid 
lease underthe section, the term in suchacase being fixed withreference to the exercise of will 
by either party which will terminate the lease. (See Note 32). 

25-A. Concurrent lease. 

See section 108, Cl, (1), Note 10. 

26. Term of lease—Mode of determination. 


A lease is the outcome of a contract. Hence, the period of the lease is to be determined 
with reference to the contract between the parties in each case.(1) But a provision as to such 
period need not be express. It may be implied.(2) Further, sucha provision may be implied by 
law orusage.(3) Inthe absence of acontract, or local law or usage to thecontrary, a lease will be 
deemed under S. 106 to be one from year to year or from month to month according to the pur- 
pose of the lease.(4) 

Inconstruinga lease withreference tothe period for whichithas been granted the follow- 
ing principles must be noted : 


15. (1905) 29 Bom 580 (602, 603) (DB). 
16. See the observations in AIR 1931 Bom 466 which suggest the above explanation for the decision in 29 
Bom 580. 
17. AIR 1924 Rang 278 (279) (DB). 
Section 105 — Note 26 


1. AIR 1954 Bom 257 (258,259,261) : ILR (1954) Bom 448 (DB). (Tenancy for building purposes — 
Tenancy is not intended to be one at will but either permanent lease or one for lifetime of lessee.) 

2. AIR 1952 SC 23 (26) : 1952 SCR 269. (Contract contemplated in S. 106 must be a valid contract.) ** AIR 
1954 Assam 58 (59) : ILR (1953) 5 Assam 207. 

3. AIR 1954 Assam 58 (59) : ILR (1963) 5 Assam 207. ** AIR 1953 Trav-Co 353 (355) : 1953 Ker LT 40 
(Custom relating to cultivation of Punja lands — Transaction of lease comes to an end as soon as harvest 
is over and pattam is paid to the lessor — No particular formality of surrender is required — Fresh 
arrangement has to be entered into to do agricultural operation for next crop.) 


4. AIR 1954 Assam 58 (59) : ILR (1953) 5 Assam 207. 
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(1) A lease need not fix a definite period in terms of years, months and days as the term. 
Similarly, a lease need not fix a particular year, month and day in the future as the 
time, up to which the lease istorun. Inother words, itisnotnecessary thatonthe date 
of the lease, it must be possible to foretell definitely how long the lease is to con- 
tinue.(5) It is sufficient ifthe term of the leaseis fixed withreference toa futureevent 
on the happening of which the lease will come to an end and the term thereof will 
become certain. Itisimmaterial that onthe date of the lease, the time when suchevent 
will happen is not certain. (See Note 25.) 


(2) Where the parties have not fixed any term either absolutely or relatively as above 
described but have shown their intention that the lease is to go on indefinitely, the 
rule of construction discussed in Note 72 will apply. This rule shows that a lease for 
an indefinite period is ordinarily tobeconstrued as enuring at least for the lifetime of 
the lessee.(6) 


(3) The above rule of construction will not apply where the term of the lease has been 
fixed orcan be definitely ascertained. As already seen, such term may be fixed abso- 
lutely orrelatively. It may be fixed expressly or impliedly. It may be implied, for in- 
stance from the nature and purpose of the lease, the manner in which rent has been 
reserved and other circumstances. Thus, the fact that a yearly rent is reserved may 
show thatthetenancy is onefrom yeartoyear.(7) Butthe testisnotaconclusive one.(8) 
In some cases, though a yearly rent is reserved, the lease may be held to be merely a 
tenancy at will.(9) In either case, however, the term of the lease is fixed. It is fixed 
with reference to a future event. This future event is the act by which the tenancy is 
terminated by either party under the option which he has under the lease. The above 
illustrations show that the mere fact that the duration of a lease is dependent on the 
will of the parties does not make it a lease under which a term is not fixed. In such 
cases, the lease is intended to go on indefinitely till itis determined by a valid notice 
or otherwise at the option of the parties. The termination of the lease is made to de- 
pend entirely on the will of the parties. Still, the above rule of construction cannot be 
invoked in such cases. It cannot be held that sucha lease enures forthe lifetime of the 

SO ae me 
5. AIR 1954 Assam 58 (59) : ILR (1953) 5 Assam 207. 


6. AIR 1954 Bom 257 (259) : ILR (1954) Bom 448 (DB) ** AIR 1950 Bom 161 (163) : 52 Bom LR 97 (DB) 
** (1936) 40 Cal WN 52 (55) ** AIR 1927 Cal 179 (181, 182) (DB) ** AIR 1921 Cal 474 (476) : 47 Cal 979 
(DB). 

Also see S. 111, Note 6. 


7. AIR 1954 Assam 58 (58, 59) : ILR (1953) 5 Assam 207 ** (1897) 24 Cal 720 (722, 724) (DB) ** AIR 
1926 Cal 558 (558) : 53 Cal 95 (DB). 
[See (1913) 18 Ind Cas 77 (79) (DB) (Mad). (Where a document styled as teerwa lease deed provided that 
the lessee should pay teerwa money to the lessor every year and deliver up possession in case of failure to 
pay rent and no period was fixed by the document during which the lessee should be entitled to remain in 
possession of the land, held that the lessee had no permanent interest in the property leased to him and that 
he was only a tenant from year to year and was liable to be ejected (on a notice to quit.)] 


Also see Note 31 and S. 106, Note 15. 
8. AIR 1957 Cal 625 (626) : ILR (1957) 3 Cal 636. (Oral lease reserving yearly rent.) ** AIR 1916 Cal 358 


(359) : 44 Cal 403 (DB). (Presumption of yearly tenancy from the rent being paid yearly does not apply to 
the case of lodgings.) 


9. (1929) 118 Ind Cas 702 (704) (Bom), 
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grantee. 


(4) Even where the future event with rëference to which the term of a lease is fixed is 
uncertain in character and it cannot be said at any time whether such event has oc- 
curred, it must be held that the lease will be void for uncertainty.(10) It cannot be 
treatedasa lease forthe lifetime of the lessee by invoking the above rule ofconstruc- 
tion. Noreansuchalease be held tobe one from yearto year or monthtomonth under 
S. 106. Because, there is a contract to the contrary in such a case. 


(5) Supposea lease is intended to go on indefinitely and no term is fixed therefor, (abso- 
lutely orrelatively) butthat there is sufficientreason, ontheconstruction of the lease, 
toholdthatitis intended toconfera hereditary interest. Suchalease willnotbe treated 
as one for the lifetime of the lessee. It will virtually be one in perpetuity. (See Note 
72.) 


From the above discussion, it follows that wherever it is possible to gather clearly the 
intention of the parties as to the duration of a lease, there will be no room for the application of 
the presumption under S. 106. It is immaterial whether the parties have fixed a limit of time 
(absolutely orrelatively) for the lease or have intended the lease to go on indefinitely. In either 
case, the termof the lease will be determined in accordance with the principles discussed above 
and not according to the presumption under Section 106. 


Where the premises were let on the understanding that the grant was for as long a period 
as the law allowed anda substantial amount was deposited as consideration with the landlord, 
anequity or equitableestoppel arose in favour ofthe tenant protecting his occupation as longas 
the law allowed the lease.(11) 


Where after the purchase of the house the tenant and the landlord entered into an agree- 
ment that the rent would be raised it was held that the tenancy was to be governed according to 
English Calendar and not from the date of purchase of property. In absence of any evidence to 
suggest that the date of commencement of the tenancy was in any way altered on purchase of 
the property it would bethe date of tenancy which was in force between the tenant and previous 
owner.(12) 


In case of oral lease for a period more than one year, lessee becomes monthly tenant by 

holding over after the expiry of one year.(13) 
27. Lease entitling lessee to hold as long as he pays rent or as long as he may wish. 

There is a conflict of decisions as to the construction of leases, under which the lessee is 
entitled to hold as long as he pays rent or performs other obligation under the lease. It is con- 
ceived thata lease, under which the lessee would be entitled to hold as long as he requires the 
property or wishes to have the property, would also fall under the same class. There would be 
no difference in principle, it seems, between the two classes as regards the determination of 
theirnature fromthe pointof view of duration. Ineithercase, it would be withinthe power of the 
lessee to putan end to the lease at any time he thinks fit without reference to the lessor. Hence, 
thetwoclasses of cases have been considered together in this Note. The decisions fall underthe 
following classes: 


10. (1905) 29 Bom 580 (604) (DB). 

11. (1973) 1 Malayan LJ 133 (135). 

12. AIR 1976 Pat 282 : 1976 BLJR 307. (AIR 1973 Cal 515, Dissented from.) 
13. AIR 1978 Orissa 103 : 45 Cut LT 648. 
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(1) Such a lease is a permanent and heritable one. (1) 

(2) Suchalease is one for the life of the lessee.(2) This is the view generally adopted. The 
reason givenis thatthe continuation of the lease depends onthe will of the lessee which 
cannot be exercised after the lessee's death.(3) 

(3) Sucha lease is one fora period exceeding one year and requires registration. (4) This 
view is consistent with (1) and (2) above. 

(4) Sucha lease is not one fora term exceeding five years within the meaning of the pro- 
visotoS. 17, sub-section (1) of the Registration Act.(5) This view is consistent with 
the view in (5) below. 


Section 105 — Note 27 


1. AIR 1954 Bom 257 (260) : ILR (1954) Bom 448 (DB) ** AIR 1926 Bom 374 (374, 375) (DB). (Lease to 
Jast so long as the lessee regularly pays rent, is a permanent lease and does not terminate on the death of 
the lessee. Regarding cases like 4 Bom 424, in which it was held that a lease as long as lessee pleased, was 
a lease for life, held decided on rather fanciful grounds. NOTE — Disapproved in AIR 1943 Bom 148 and 
AIR 1954 Bom 257 (DB).] 


[See also (1905) 7 Bom LR 401 (404) (DB). (In this case, it was a building lease for no fixed period — 
There was a clause which ran 'so long as we go on paying the amount of the rent you cannot ask us to 
remove the building which has been erected on the said land '— Held that this included payment not only 
by the original lessee but also by his successors. In favour of this view, attention was drawn to the change 
from the singular to plural.)] 


2. AIR 1964 Bom 287 (291) : ILR (1965) Bom 27. (Just a presumption of law and not a universal proposition 

of law.) ** AIR 1954 Bom 257 (261) : ILR (1954) Bom 448 (DB) ** AIR 1943 Bom 148 (149) (DB). 
(Lessor not to evict lessee so long as he receives agreed rent from lessee every year.) ** (1925) 90 Ind Cas 
832 (833) (DB) (Cal). (Document providing for lessee building a house for a shop and carrying on busi- 
ness and paying rent every year to lessor — Further provision that if rent is not paid every year lessor 
would be entitled to recover khas possession — Further provision that if lessee did not carry on business 
he would give up land to lessor and lessee would not be entitled to give land to any body else — Held, 
lease was for life of lessee subject to its determination in the events mentioned.) ** (1903) 1 KB 577 
(582) : 72 LIKB 103, Zimbler v. Abrahms. (Lease entitling lessee to hold as long as he paid rent regularly 
— Held, lease for life.) ** AIR 1929 Bom 66 (67) (DB). (Lessee to be entitled to remain in Possession so 
long as he paid the rent.) ** 1877 Bom PJ 177 (DB). (Lease, under which lessee is entitled to be in 
Possession as long as he chooses, is not mere tenancy at will but a lease for the life of the lessee.) ** 
(1880) 4 Bom 424 (425) (DB). (Lessee entitled to hold as long as he pleases.) ** (1907) 11 Cal WN 809 
(811) (DB). (Tenancy for 5 years — Provision that tenant might continue thereafter on performing the 
conditions of the lease — Held, the lessee was entitled to hold till death.) ** AIR 1939 Cal 423 (424, 425) 
(DB). (Tenancy to continue as long as the lessee paid rent and observed the covenants.) 
[See also AIR 1931 Bom 178 (181) (DB). (Where a lease contained a clause to the effect that the lessor 
would, at the expiration of the term fixed, renew the lease as long as the lessee (an incorporated company) 
might require it, it was held that the effect of the clause was to create interest in the land which would 
enure in favour of the company as long as it continued to exist.)] 

3. AIR 1929 Bom 66 (67) (DB) ** 1874 Bom PJ 279 (DB). 


4. AIR 1968 Punj 385 (388) : ILR (1967) 1 Punj 838 (DB) ** AIR 1950 All 661 (662) : 1950 All WR 506. 
(Permission to maid servant to construct house on disputed site — Right of possession for lifetime — 
Kabuliyat not admissible in evidence for transaction of lease.) ** (1922) 66 Ind Cas 904 (905) (Lah). 
(Lease enabling tenant to continue in Possession so long as he paid his rent.) ** (1900) 2 Bom LR 488 
(489) (DB). (Lease providing that the lessee will vacate the land in case he failed to pay rent or perform 
the service agreed upon held to be a lease for a term exceeding one year.) 

See also S. 107, Note 5. 


5. (1904) 27 Mad 43 (44) (DB). 
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(5) Such a lease is a tenancy at will.(6) The reason given is that such a lease is really a 
tenancy at the will of the lessee, which, by implication of law, isa tenancy at the wil] 

of both the parties.(7) 

Itis submitted with respect that the view taken inclasses 1 and2 above does not appearto 
be sound. The view involves the position that the lessee cannot by his own independent will 
terminate the lease. Because, a lease for life or permanent lease cannot, normally, beputanend 
tointhis way. Nodoubt, S. 111 includes surrenderas one of the modes of terminating atenancy, 
surrender referred to in S. 111 is one based on the mutual agreement of the parties. This result, 
viz., that the lessee cannot leave even if he wants to unless the lessor agrees to his doing so, is 
obviously against the intention of the parties in such cases. 

It seems that the view of the decisions under class (5) is the correct view. 

Considered purely with reference to the intention of the parties, it seems to beclearthata 
lease of the kind in question here is one at the will of the lessee. Under English law, a tenancy 
expressed to beat the will of the lessee is, by implication of law, one atthe will ofthe lessoralso. 
As pointed out by the Madras High Court in Manieka v. Chinnappa (8) there seems to be no 
reason why this principle should not be followed in India also. It seems to be based oncommon 
sense and quite in accordance with justice, equity and good conscience. 

The decisions under class (4) are consistent with this view. 

It is conceived that on the principles discussed in Note 26 the rule, that a lease for an in- 
definite period will be regarded prima facie as a lease for the lifetime of the grantee, will not 
apply tothe kind of leases underdiscussion here.(9) The reasonis thatin suchcases, the termof 
the lease is not indefinite but fixed by the lease. The term is fixed with reference to a future 
event, suchas the discontinuance of the payment of rent by the lessee, which will terminate the 
lease. 

It is a question of construction in each case, whether the lessee is entitled to hold as long 
as he pays the rent or as long as he wishes or requires the property. An agreement by the lessor 
not to raise the rent, so long as the lessee kept the premises, does not imply that the lessee is to 
be entitled to keep the premises as long as he wishes.(10) Similarly, where a tenant takes up a 


[See also (1882) 4 Mad 381 (382) (DB) (Lease for indefinite period liable to be terminated by either party 
is not one for a period exceeding five years. Followed in 24 Mad 421.)] 

6. AIR 1957 Pat 490 (490) : 1957 BLJR 291. (Where the lease states that the lessees may remain in the house 
‘as long as they please’ it must be held that the tenancy was a tenancy at will and not a monthly tenancy in 
spite of the fact that there is another clause that the occupation would be on monthly rental.) ** (1913) 36 
Mad 557 (558) (DB). (Lease entitling lessee to hold as longer as he may wish or require.) ** (1886) 8 All 
198 (200) (DB). (Lease for a term certain, with option to lessee to continue in possession thereafter as 
long as he paid the rent.) 

[See however AIR 1954 Bom 257 (261) : ILR (1954) Bom 448 (DB). (Such a lease is not a tenancy-at- 
will. It is not also a permanent lease — This is a tenancy for lifetime of lessee : AIR 1926 Bom 374 (DB), 
Dissented from.)] 

7. AIR 1967 Raj 24 (26.27) : 1966 Raj LW 550 (DB) ** AIR 1941 Pat 228 (230) : 20 Pat 115 (DB) ** (1913) 

36 Mad 557 (558) (DB). 


8. (1913) 36 Mad 557 (558) (DB). 


9. But see AIR 1939 Cal 423 (425) (DB). (Note. — The contrary opinion expressed in this case is, it is 
submitted, not correct.) 


10. (1913) 19 Ind Cas 493 (495) (DB) (Lah). 
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property nnderanagreementthathe would pay theassessment, this doesnotimply that he would 
be entitled to keep the property so long as he pays the assessment.(11) 
See also the undermentioned decisions.(12) 
28. Lease for indefinite period — Construction of. 


See Notes 26 and 72. 
29. Lease for a term certain with a provision for continuation thereafter. 


Suppose, a lease is granted fora term certain with a provision that after the expiry of the 
term the lessee shall be entitled, at his option, to continue to hold for a further period. It is the 
general viewthat sucha lease isonly forthe term fixed and the further period isnottobecounted 
as a part of the term.(1) The reason is that in such cases, the actual demise is to be regarded as 
being only forthe term fixed and the provision as to the future as only entitling the lessee, athis 
option, to a renewal of the tenancy.(2) 

Afterthe lease was granted only one option was giventothetenant forrenewal of lease by 
further period of 3 years and there after the term of lease could be extended by mutual agree- 
menton terms tobe settled between the parties. After the firstrenewal there was no extension. 
Thus, on expiry of said term, the tenancy has come to an end by efflux of time. It could not be 
said that the tenancy was for indefinite period.(3) 

Where the right of the lessee tocontinue in possession after the expiry of the term fixed is 
subject to the concurrence of the lessor, it is clear, on the above principle, that the lease is to be 
treated only as one for the period fixed.(4) 


11. (1885) Bom PJ 160 (DB). 


12. AIR 1964 All 498 (500, 501, 502) : ILR (1963) 2 All 472 (FB). (Sub-lease of land by fixed rate tenant on 
14-5-1946 for five years — Rights of sub-tenant on expiry of period — Effect of U.P. Zamindari Aboli- 
tion and Land Reforms Act, 1950 repealing U.P. Tenancy Act — Suit for ejectment of sub-tenant filed on 
31-8-1951 — Sub-tenant not liable to ejectment — He becomes adhivasi and then sirdar under U.P. Act 1 
of 1951.) ** AIR 1928 Lah 937 (938). (Lease which merely says that the lessor will be entitled to eject the 
tenant in case of non-payment of rent does not necessarily imply that the tenant could not be ejected so 
long as he paid his monthly rent — But See 2 Bom LR 488, in which such a lease was held to be one for 
a period exceeding one year.) 


Section 105 — Note 29 


1. (1886) 8 All 198 (200) (DB) ** (1906) 8 Bom LR 580 (583) (DB) ** (1890) 17 Cal 548 (555, 556) ** AIR 
1932 Sind 217 (218, 219) : 26 Sind LR 377 (DB). 
[See also AIR 1947 Mad 424 (425). (Lease for one year — Provision in lease for possibility that after 
expiry of one year tenant would continue on same terms — Provision does not have effect of extending 
period of lease beyond one year.)] 
[See however 1886 Pun Re No. 68 p. 144 (149) (DB). (In this case a distinction is made between cases 
where the option is with the lessee and those in which the option is with the lessor — It is held that in the 
ae ‘te the lease is one for a period exceeding the term fixed and that in the latter case it is not such 

ease. 
2. (1877) 2 Ex D 355 (358), Hand v. Hall. 


{See also (1886) 8 All 198 (200) (DB). (This decision holds that the principle of Hand v. Hall, (1877) 2 Ex 


D 355 cited above will apply to such cases — It is said that after the expiry of the term the tenant would 
be only tenant at will.)] 


3. AIR 1994 Delhi 255 (261) : 1994 (28) DRJ 680. 


4. AIR 1959 Raj 240 (241) : ILR (1958) 8 Raj 466. (The lease providing that the "lessee will not vacate the 
shop for three years," and "If the owner wants the shop to be vacated, he will give one month's notice" — 
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Butitseems thatthe above is only arule of construction. Where itis clear from the provi- 
sions of a lease that the intention is to confer a further interest on the lessee in continuation of 
the interest created in the first instance and not merely an option of obtaining a renewal of the 
lease, the lease will be one for a period exceeding that fixed therein as the primary term.(5) 


In the decisions noted below (6) where a lease was granted for a period of years and con- 
tained a provision that the lessee might continue in possession thereafter as long as he performed 
theconditions of the lease, itwas held thatthe lease conferredalife-intereston the lessee. Seealso 
Notes 27 and 37. 


30. Lease expressed to be terminable before end of term fixed. 


A lease, which fixes a certain period as the term thereof but provides that it may be termi- 
nated before the end of the term inacertain contingency, is a good lease.(1) Sucha lease will be 
one for the period fixed as the term. (2) 


Held, that the provision about the notice applied only after the term of three years and the lease was for a 
fixed period of three years.) ** (1868) 5 Bom HCR (AC) 92 (94) (DB). (Provision that lessee might after 
six months remain in occupation at a monthly rent, till the lessor called upon him to vacate, did not extend 
the term for which the lease was granted, as at the conclusion of that term the lessee would be only a 
monthly tenant of the lessor.) ** (1877) 26 Suth WR 98 (98) (DB) ** (1884) 8 Bom 493 (494) (DB). (A 
kabuliyat of lease under which the tenant might claim possession of the land for one year but was to pay 
rent to the landlord so long as the landlord might leave the land with the tenant, did not require registration 
— There was no interest created by way of lease extending beyond one year.) ** (1878) 3 Bom 21 (22) 
(DB). (Lease for one year certain containing an expression of the tenant's readiness to hold longer at the 
same rent should the landlord so desire is not a lease for more than one year.) ** 1886 Pun Re No. 68. p. 
144 (149) (DB). 


5. 1959 Raj LW 107 (109). (Lease of land for twelve months and thereafter till the landlord asks the tenant 

to vacate held to be a tenancy enuring for a period of twelve months certain and thereafter a tenancy at will 
— Limitation for suit for ejectment, does not start with the expiry of the twelve months period.) ** (1886) 
13 Cal 113 (114) (DB). (A zur-i-peshgi lease, granted on the advance of a loan, was in the first place to 
remain in force for one year. But it further provided that if the loan was not repaid, it will continue in force 
Held, that the lease was for a term exceeding one year.) ** (1936) 164 Ind Cas 55 (56, 57) (Cal). (Lease 
for fixed period — Clause that tenant will make new arrangement with landlord at end of period and if no 
such arrangement made to continue on same rent — Held, latter clause amounted to present demise for 
further period.) 
[See AIR 1931 Nag 128 (128). (Lease for five years with provision for enhanced payment of rent in case 
lessee continued in possession thereafter — Held, on construction that it was only a lease for five years.) 
** AIR 1934 Lah 129 (130) (DB). (The mere fact that clause in lease deed for fixed term provides for 
payment of damages by way of enhanced rent for use and occupation after the term does not mean that the 
relationship of landlord and tenant continues in such case; tenant is liable to ejectment after the period.)} 
[See also (1882) 4 Mad 381 (382) (DB). (Muchalka executed for one fasli to remain in force until the 
execution of a fresh muchalka for rent less than Rs.50, is exempted from registration by virtue of notifica- 
tion of Local Government under S. 17 of the Indian Registration Act which exempts from registration 
leases, the terms granted by which do not exceed five years and the rent does not exceed Rs. 50.)] 

6. AIR 1950 All 583 (587) : ILR (1952) 1 All 85 (DB). (Where the lessee continues in possession after 
expiry of the lease and pays rent which the lessor accepts, the tenancy becomes a tenancy-at-will and the 
death of the lessee determines it.) ** AIR 1929 Bom 66 (67) (DB) ** (1907) 11 Cal WN 809 (811) (DB). 

Section 105 — Note 30 


1. AIR 1939 Bom 215 (219, 220) : ILR (1939) Bom 320. (The transaction is nonetheless a lease, because the 
interest may be determined before or after the expiry of the time fixed.) 

2. AIR 1922 Cal 436 (437, 438) : 49 Cal 507. (Lease for five years, with clause for termination before, in 
certain event — Held, lease was for period exceeding one year.) 
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Inthe undermentioned case it was held that wherea fixed termis mentioned inalease and 
an optionis given to the lessor to terminate the lease whenever he so desires, the latterclause is 
void for repugnancy.(3) 

Under S. 110 where a lease is expressed to be terminable before the expiration of the pe- 
riod fixed by it, and the lease omits to mention at whose option it is to be so terminable, the 
lessee and not the lessor shall have such an option. 

31. Periodic leases. 

A reference toS. 106 will show thatitrefers totwo forms of leases, the lease from yearto 
yearand that frommonthtomonth. Therearesimilarleases underthe English lawalso.(1) Such 
leases may be conveniently called periodic leases. 

The following are the essential elements of such leases : 

(1) The lease must be intended, normally,(2) to goon indefinitely, till itis terminated by 

either the lessor or the lessee.(3) 

(2) The termination contemplated must be by a notice which satisfies certain require- 

ments. These requirements are : (4) 
(a) Inthe case ofalease fromyear to year, the notice must beat least of six monthsand 
must expire with the end ofa year of the tenancy. 
(b) Inthe case ofalease frommonthto month, the notice mustbe at leastof 15 daysand 
must expire with the end of a month of the tenancy. 

From the above, the following propositions emerge : 

(1) A periodic lease can be terminated in any year or month of the tenancy, as the case 

may be, by a notice which fulfils the requirements abovementioned. 


[See also (1869) 4 QB 293 (305) : 38 LJ QB 81, Morton v. Woods, (That if one makes.a lease for 10 years 
at the will of the lessor, this is a good lease for 10 years certain, and the last words are void for the 
repugnancy.)] 

[See however AIR 1959 Raj 240 (241) : ILR (1958) 8 Raj 466. (ILR 8 All 405, Rel. on.) ** AIR 1923 All 
382 (383). (Lease for 30 years determinable at the will of the lessor — Held, lease was not for term 
exceeding one year.) ** (1886) 8 All 405 (408) (DB). (Lease for six years and reserving yearly rent and 
providing that it is determinable at any time by lessor by giving 15 day's notice — Held that later clause 
prevailed and nothing more than tenancy at will was created. )] 

3. AIR 1957 Pat 350 (355) : ILR 35 Pat 967, (Per Raj J. — Even if the terms of the lease be held to be valid 
and binding on the parties, after the cancellation of the lease it cannot be the basis of any claim by the 
lessor at whose instance the lease is cancelled.) x 
[See (1881) 44 LT 293 (297) : 10 LJQB 121, Cheshire Lines Committee v. Lewis & Co. (A lease to A B 
for life, with a proviso that if the lessor wanted it for a certain purpose before A B's death, the lease should 
determine, would be a good lease, if made by deed.)] 


Section 105 — Note 31 


- Williams and Eastwood, Principles of the Law of Real Property, 1933 Edn., p. 106. Topham, New Law of 
Property, 4th Edn., 1932 page 254. 


2. Such leases are not exceptions to the law that a lease can be determined by surrender or forfeiture. 
3. (1952) 2 All ER 492 (495) ** (1894) 17 Mad 218 (219) (DB) ** (1928) 112 Ind’Cas 651 (652) (Lah) 


4. See (1946) 50 Cal WN 461 (464). (Monthly tenancy commencing on Ist September — Tenancy can 
properly be determined on last day of subsequent month.) ES tem. 


NOTE — Section 106 does not define a lease from year to year or from month tő month and the provision 
as to notice contained in the section is not given as a part of the definition of such leases; it is conceived, 
that such a provision lays down an essential element of such leases for the purpose-of the Act. 
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(2) Sucha lease cannot ordinarily be terminated in any other manner.(5) Both the above 
elements are necessary to make a lease one from year to year or one from month to 
month. if either of such elements is wanting, the lease will not bea periodic lease. 


Asregards the first element.— Ifthe lessor or lessee cannot determine a lease by sim- 
ply giving anotice which fulfils the above requirements, the lease will notbea periodic lease.(6) 
Thus, a lease till the lessor provides "other suitable land" to the lessee and the expiry of six 
months from the time when the lessor does so, is nota lease from year to year.(7) The reason is 
that the lessor cannot determine the lease by giving notice in any year of the tenancy. He can 
only doso afterhe has provided other suitable land. 


As regards the second element. — Ifa lease can be determined without notice, it will 
not, ordinarily, bea periodic lease.(8) Thus, alease whichcan beterminated by the lessor atany 
time is a tenancy at will and not a lease from year to year, although an annual rent may be re- 
served under the lease.(9) Where a notice is not required to determine a tenancy, the mere fact 
that itis determinable only at the end of a year or month of the tenancy will not make ita lease 
from year to year or from month to month.(10) 

Suppose, alease requires anotice for its determination. Even then, the lease will not bea 
periodic lease if the notice required is not one which is of the kind described above. Thus, take 
for instance, alease which provides thatit is determinable at 15 days' notice. The lease will not 
be one from month to month,(11) unless it is provided that the notice must expire withthe end 
ofamonth of the tenancy. 


Whetheraleaseis one from yearto year or from month tomonthisaquestion of construc- 


5. (1928) 112 Ind Cas 651 (652) (Lah). 


6. (1903) 1 KB 577 (582) : 72 LJKB 103, Zimbler v. Abrahams. (Lease entitling lessee to hold as long as he 

paid rent regularly is not a weekly tenancy though weekly rent is reserved. NOTE — In this case, it was 
assumed that such’a lease would be one for the lifetime of the lessee. For a criticism of this view see Note 
27.) 
[See also (1880) 44 LT 293 (297) : 50 LJ QB 121. Cheshire Lines Committee v. Lewis & Co. (Weekly 
letting— On the same day, the lessor signing a document saying that the lessee might have the premises 
till they were required "in order to pull them down" — Held on construction that it was only a letting 
terminable by notice and that the other document was merely a statement assuring the lessee that he would 
not be disturbed till the lessor wanted the premises.)] 

7. (1905) 29 Bom 580 (602, 603) (DB). (Such a lease is void for uncertainty as to the term. NOTE — It may 
be noted that in this case the notice was not required to be one expiring with a year of the tenancy.) 


8. (1890) 14 Bom 319 (320) (DB). (Lease held to be tenancy at Will, although an annual rent was reserved.) 
9. AIR 1952 Kutch’13 (13). (Even if tenant continues after expiry of 12 months, tenancy remains one at 
Will.) ** (1929) 118 Ind Cas 702 (704) (Bom). 
10. AIR 1952 Kutch 13 (13). 


[See (1895) 19 Bom 150 (152) (DB). (In this case it was held that the lease was determinable only at the 
end of any year but no previous notice was necessary — It is conceived that such a lease would not be a 
lease from year to. year.)] 
[See also AIR 1916 Lah 353 (354) : 1915 Pun Re No. 97 (DB). (Lease to goon indefinitely but terminable 
by either party at the end of any month — Not a lease exceeding one year. NOTE — This necessarily 
means that it is not a lease from year — This decision was followed in AIR 1928 Lah 937.)] 

11. (1886) 8 All 405.(408) (DB). (Such a lease held to be tenancy at will.) 


[See 1886 All WN'‘415 (117) (FB). (Held, that ‘such a lease is "not even for a month certain" which 
necessarily implies that it is not a lease from month to month.)] 
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tion of the lease in eachcase.(12) The mere fact that the rent is fixed on anannual basis will not 
necessarily show that a lease is one from year to year.(13) 


A lease from yearto year or month to month is a single lease forthe whole period till it is 
determined.(14) Such a lease is not a succession of distinct leases each fora year or monthas 
the case may be.(15) There is nore-letting atthe beginning ofeach successive period.(16) The 
lease is atleast for one year or one month so that the lease can be terminated by notice expiring 
with the end of the second year or second month of the tenancy as the case may be.(17) 


UnderS. 106, intheabsence ofacontract, local law or usage tothe contrary, a lease for an 
agricultural or manufacturing purpose will be deemed to be one from year to year and a lease 
for any other purpose will be deemed to be one from month to month.(18) 


32. Tenancy at will. 


A tenancy at will has been defined as arisin g "when a person lets to another to hold atthe 
will ofthe lessor or the person letting. The lessee orthe persontaking the landsiscalleda tenant 


-— 


12. 1964 All LJ 658 (660) (DB). (Delivery of possession of additional building and an oral agreement that 
rent would be payable monthly — Tenancy presumed to be from month to month.) ** AIR 1951 Orissa 
262 (264) : 18 Cut LT 117. ("It would be anomalous to hold that though the rent fixed is annual, the 
tenancy is from month to month merely because a house stands upon the holding.") ** (1911) 10 Mad LT 
185 (186). (To determine whether a tenancy is from year to year in any particular case the length of 
Possession of the tenant, the presence or absence of variation in the rate of the rent the manner in which 
the tenant has been dealing with the same and the other circumstances in the case have to be considered). 


[See (1881) 3 Mad 358 (359) (DB). (Patta granted for one fasli to remain in force until another patta was 
granted — Held, it was a lease from year to year.)] 


13. AIR 1925 Pat 256 (257) (DB) ** AIR 1921 Lah 96 (96). (Lease fixing a monthly rent but rent made 
payable annually — Lease held to be a monthly one.) 


14. ILR (1950) 1 Cal 628 (630) ** (1946) 50 Cal WN 461 (464) ** AIR 1943 Bom 306 (309) : ILR (1943) 
Bom 553 (DB). (A characteristic of a Periodical tenancy is that as each period commences, it is not a new 
tenancy: it is really an accertion to the old tenancy. (1924) 1 KB 117 (Per Salter, J.). Followed.) ** AIR 
1940 Cal 89 (91) : ILR (1939) 2 Cal 254. (Lease from month to month or from year to year — Tenant 
holding such a tenancy has an interest for one year or one month certain as the case may be with an 
accruing interest during every year or month thereafter springing out of the original contract as part and 
parcel of it.) 


15. (1946) 50 Cal WN 461 (464). 


[See AIR 1937 Nag 321 (321): ILR (1937) Nag 406. (In this case there is a remark "Even if a lease from 
month to month is nothing but a succession of definite terms, each of a month's duration. " It is clear that 
this is only an assumption for the sake of argument and it was not intended to be laid down that a lease 
from month to month is a succession of definite terms.)] 


16. AIR 1945 Pat 385 (385) : 24 Pat 449 (DB) (Tenancy from month to month — Tenancy does not expire at 
the end of each month, nor is there te-letting at the commencement of each month of the tenancy.) ** 
(1894) 1 QB 164 (167) : 42 WR (Eng) 236, Bowen v. Anderson. 


17. 28 LJ Ch 352 : (1859) 70 ER 905 (909). Cattley v. Aranold. (A tenant from year to year has a lease for a 
year certain with a growing interest during every year thereafter, springing out of the original contract and 
as parcel of it.) ** AIR 1949 Pat 265 (267) : 27 Pat 1179 (DB) (A tenant from year to year has an interest 
for one year certain with a growing interest during every year thereafter springing out of the original 
contract and as parcel of it.) ** (1946) 50 Cal WN 461 (464). (Monthly tenancy commencing on Ist of 
Sept. — Tenancy can be properly terminated on last day of subsequent month.) ** (1844) 153 ER 87 (89): 
13 M & W 209. Oxley v. James ** (1709) 91 ER 359 (359) : 11 Mod Rep 203, Legg v. Strudwick. 


18. AIR 1954 Assam 58 (59) : ILR (1953) 5 Assam 207 
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at willandas he may be turned out when his landlord pleases, sohe may leave when helikes."(1) 
Hence, wherea lessor has the option of determining a lease atany time he thinks fit and there is 
no other limit of time for the lease, the lease will be a tenancy at will.(2) In such cases, the law 
gives the lessee also the right of determining the lease at any time he thinks fit.(3) Conversely, 
a lease under which the lessee is entitled to hold the land as long as he wishes (or pays the rent) 
is really one at the will of Ithe lessee which in law is one at the will of the lessor also and hence, 
is a tenancy at will. (See Note 27). 


Where the terms of the deed indicate that though the instrument was termed as a lease, it 
only granted permissive occupation terminable at the will of the owner, it would at best be a 
tenancy at will. The absolute discretion to resume the land at any time without assigning any 
reason, and absence of any express grant in perpetuity and absence of any consideration, mili- 
tates against the instrument being construed as a lease in perpetuity.(4) 

Arent note, though providing for payment of rent per annum, containing an agreement 
by tenant to vacate the premises whenever the landlord desired creates a tenancy-at-will and 
not one for a period from year to year or reserving a yearly rent. Hence it is not compulsorily 
registrable in order to be admissible in evidence.(5) Where the lease deed contains a specific 
condition that the tenant shall give up the house at the will of the landlord without a demure, 
without fixing any definite period in the lease, the tenancy is a tenancy at will it can be deter- 
mined either by demand to give up possession or by operation of law at the death of the les- 
sor.(6) j 


Section 105 — Note 32 


1. Williams & Eastwood. Principles of the Law of Real Property. 1933 Edn., page 105 ** AIR 1954 Bom 
257 (259) : ILR (1954) Bom 448 (DB) ** AIR 1942 Pesh 74 (75) (DB). (Tenant having no power to 
alienate his right of residence without permission of owner of site, selling it — Owner receiving rent from 
purchaser — No document executed to witness tenancy — Purchaser is tenant at Will — Such a tenant can 
be evicted at any time.) . 


[See also (1811) 4 Taunt 128 (131) : 128 ER 277, Richardson v. Langridge. (Agreement to let premises so 
long as both parties like — No term fixed — Tenancy at Will is created.)] 


2. ILR (1982) Kant 1258 (1260) ** AIR 1957 Pat 350 (353) : ILR 35 Pat 967 (DB). (A tenancy at Will gives 
an option to either party to terminate the lease whenever he desires. Where, therefore, the power to termi- 
nate is unilaterally conferred only upon the lessor without the corresponding power to the lessee, it will be 
difficult to hold it to be a case of tenancy at will.) ** 1955 Madh BLJ (HCR) 835 (838) ** 1954 AMLJ 53 
(60). (Held, on construction of lease, that tenant was liable to ejection at the option of landlord Govt. and 
that clause relating to termination of lease by Cantonment Committee operated only in exceptional cir- 
cumstances.) ** AIR 1952 Kutch 13 (13) ** (1886) 8 All 405 (408) (DB). (Lease expressed to be for six 
years but determinable at any time by fifteen day's notice by lessor — Held lease was tenancy at Will — 
The later clause was held to override the previous clause as to the term of the lease being six years.) ** 
(1929) 118 Ind Cas 702 (702) (Bom). (Although an annual rent was payable and the lease provided for the 
payment of the rent from year to year so long as the tenant held possession — AIR 1917 Bom 274, 
distinguished as in that case the lessor had no absolute right to determine the tenancy but could only do so 
in certain contingencies.) ** (1890) 14 Bom 319 (320) (DB). 


[See also (1895) 19 Bom 150 (152) (DB). (Landlord entitled to demand possession at the end of any year 
without any previous notice.)] 


3. 1959 Raj LW 353 (356). (Lessee in rent note writing that he would vacate premises whenever lessor 
would ask him to do so — The same condition enures for lessee as well — Lessee is not bound to give 
notice under S. 106.) 


4. AIR 2007 SC (Supp) 1306 : 2007 (5) SCC 745 : 2007 AIR SCW 4080. 
5. 1963 Raj LW 451 (452). 
6. ILR (1982) Kant 1258 (1260). 
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A tenancy at will cannot arise by presumption under S. 106.(7) When there is no provi- 
sion as to the duration of a tenancy, it will be presumed to be one from year to year or month to 
month according to the purpose of the tenancy and not a tenancy at will. But an intention to 
create atenancy at will may be implied and need not beexpress.(8) While negotiations forterm 
of lease for five years the tenant was let into possession. The negotiations broke on 6-11-1961 
after which the tenantcontinued in possession and paid certain amounts.as monthly rent which 
were soreceived. The occupation till 6-11-1961 was heldasatenantatwilland thereafterit was 
converted intoa monthly tenancy.(9) It will depend onthe facts and circumstancesofeachcase 
whether the intention of the parties has been to create a tenancy at will .(10) Where sucha ten- 
ancy arises expressly or impliedly, the presumption under S. 106 will not be applicable, such 
presumption only arising when there is no contract or local law or usage to the contrary. A de- 
mise of premises is inconsistent with the tenancy at will which indicates permissive occupa- 
tion without a demise. Payment of rent as such is also inconsistent with the tenancy at will. 
Therefore, if there is an agreement for payment of rent from month to monthonafixed day itis 
amonthly tenancy.(11) 
= T 


7. NOTE — Under the English law also a tenancy at will can only arise by express contract; See Williams & 
Eastwood, principles of the Law of Real Property, 1933 Edn., pages 105, 106. 


8. AIR 1964 Bom 287 (291) : ILR (1965) Bom 27 ** AIR 1956 Manipur 42 (44). (“Plaintiffs could not be 

deemed to be mere tenants-at-will as they have been in possession over the land in question for a consid- 
erably long time.”) 
[See AIR 1942 Cal 341 (341,342) (DB). (A tenancy-at-will arises by implication of law in case of permis- 
sive occupation where the tenancy is created by express contract between the parties, there is no scope for 
characterising the tenancy as one at will.) ** (1878) 3 Cal 696 (699) (DB). (Terms of holding as between 
landlord and tenant are matter of contract — In the absence of express agreement, if the owner lets another 
into possession and the latter Pays rent a tenancy-at-will or from year to year is created.)] 


9. (1975) 79 Cal WN 317. 


10. AIR 1957 Pat 490 (490) : 1957 BLJR 291. (Where the lease states that the lessees may remain in the house 
“as long as they please” it must be held that the tenancy was a tenancy-at-will and not a monthly tenancy 
in spite of the fact that there is another clause that the occupation would be on monthly rental.) ** AIR 
1955 Nag 184 (185) : ILR (1954) Nag 658. (Tenancy-at-will arises by implication of law in cases of 
permissive occupation.) ** (1953) 6 Sau LR 383 (385). (The stipulation in a lease that it contained no 
“Bandhani” only means that it was not fora fixed period. Unless the contract of lease contains a condition 
to put an end to the lease at the will of the landlord or the tenant, the tenancy is not a tenancy-at-will.) ** 
AIR 1950 All 583 (587) : ILR (1952) 1 All 85 (DB). (Where in the case of a lease for aterm certain with 
a provision for centinuation thereafter, the lessee continues in possession after the expiry of the term and 
Pays rent which the lessor accepts, the tenancy becomes a tenancy-at-will and the death of the lessee 
determines it.) ** AIR 1936 Pat 275 (281, 282) (DB). (Where in a lease deed besides the use of the 
expression “bemiadi thica patta” the lease is granted to the lessee and his heirs and they are to pay rent to 
the lessor and to his disciples and the rent payable is referred to as “a fixed rent” and moreover the lease 
Permits the lessee not only to enjoy the property himself in any manner he thinks proper by holding it in 
direct possession by planting orchards, cultivating it, building houses but also to let to tenants as he thinks 
fit the lease is a permanent lease and does not create tenancy terminable at the will of the landlord by a 
Notice to quit.) ** (1886) 8 All 198 (200) (DB). (Lease for one year providing that thereafter the lessee 
shall pay the annual rent regularly every year — Subsequent to the year, there is only a tenancy-at-will.) 
[See AIR 1926 Sind 71 (74) : 21 Sind LR 185 (DB). (A occupying B’s land with his permission and 
without paying rent — A is tenant-at-will — Submitted this view is not correct as there can be no tenancy 
in the absence of consideration in form of premium or rent.) ** AIR 1926 Sind 98 (100). (Living on 
premises without payment of rent, on account of business and family relationship — Held, a tenancy-at- 
will was constituted. Note — This view is not correct. If tenancy-at-will is a lease, as it is submitted it is, 
there cannot be such a tenancy unless there is consideration in the form of premium or rent.)] 


11. (1968) 70 Pun LR (D) 55. 
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A tenancy-at-will is created in a case where the agreement between the parties is to the 
effect that the tenancy would be determinable by either party at any time. Where a definite pe- 
riod is fixed as the terms ofa lease on the expiry of sucha lease, the lessee continues in posses- 
sion would be a tenant by sufferance.(12) 


If such possession is attributable to the consent of the landlord given either expressly or 
by necessary implication, then he is called a tenant holding over or a tenant-at-will. But if ina 
given situation, such consent is not proved, then he is called a tenant by sufferance. But inno 
case he can be characterised as a trespasser.(13) 


The provisions of Government Grants Actand the T.P.Actdonotapply toany transfer of 
land by or on behalf of Government. The lease has to be construed as a tenancy-at-will and the 
demand for possession of land is sufficient. The lessee is not entitled to prior opportunity of 
hearing.(14) 

A tenancy-at-will being an interest in property like any other lease, it must be determined 
before the lessorcan sue forthe ejectment of the tenant from the property.(15) Asinsuchcases, 
thecontract itselfimplies thatthe leasecanbe putanendtoatany time, a notice is notnecessary 
forits determination. Itcan beterminated by the lessor by asimple demand for possession, (16) 


12, 1980 All LJ (NOC) 145. 

13. AIR 1976 Mad 387 : (1976) 2 Mad LJ 145. 
14. AIR 1998 Mad 180 (183) : 1997 Writ LR 317. 
15. (1875) 24 Suth WR 172 (173). 


16. AIR 1980 Madh Pra 117 ** AIR 1976 Pat 282 : 1976 BLJR 307. (AIR 1971 All 297, Dissented from.) ** 
AIR 1961 Pat 350 (353). (Tenancy-at-will can be determined by a mere demand for possession, either 
express or implied.) ** AIR 1957 Cal 625 (626, 627) : ILR (1957) 3 Cal 636 ** AIR 1956 Manipur 42 (44). 
(Any act of the landlord showing an intention to take possession is sufficient but the leasing over of the 
property to other persons does not terminate the previous tenancy.) ** ILR (1954) Trav-Co 1332 (1337) 
** (1953) 6 Sau LR 383 (386) ** (1907) 34 Cal 57 (63, 64) (DB) ** AIR 1925 Pat 256 (258) (DB) ** AIR 
1933 Pat 561 (562) (DB). 


[See (1896) 23 Cal 200 (201). (In this case it was held that the suit for ejectment might be treated as itself 
the demand for possession — Submitted this view is not correct as in the absence of such a demand there 
will be no cause of action for the suit at all.)] 


[See also (1895) 19 Bom 150 (152) (DB). (Lease of agricultural land — Tenant entering under agreement 
that he would pay the amount of the annual rent every year as long as the landlord would keep the wadi 
(part) with him and; would give back the same when the landlord would demand it — Held, that the 
contract between the parties took the case out of S. 84 of the Land Revenue Code of Bombay of 1879 and 
that as the rent would not be payable until the end of the year the landlord might put an end to the tenancy 
and demand the land at the end of any year without giving any previous notice of any particular period but 
he could not demand immediate possession in the middle of a year.)] 

Also see S. 106, Note 6 and S. 111, Note 24. 

[See however (1912) 16 Ind Cas 351 (352) (DB) (Cal). (Note. — In this case, the judgment says that the 
suit was for ejectment on the basis that the defendant was a tenant-at-will under the plaintiff and that his 
tenancy had been determined by a valid notice to quit — But the judgment does not consider whether the 
tenancy really was one at will and whether notice was necessary for its determination — The judgment 
merely finds that the notice given in the case was reasonable notice and sufficient to determine the ten- 
aney — But on the whole it appears as if the case is not one under the T. P. Act. 36 Cal 927 which is 
followed was not such a case.)} 

NOTE — Topham in his New Law of Property, 4th Edn. 1932, p. 252, says that a tenaney-at-will is 
determinable by lessor or lessee by notice. He does not say that a simple demand of possession by the 
lessor will not be sufficient to determine the tenancy. 


[Vol. 3] 7 T. P. Act/7 
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and by the lessee by simply communicating tothe lessor his intention to give up the lease and actu- 

ally vacating the property.(17) 

A tenancy-at-will is liable to termination at the option of the lessor or the lessee, and the 
mode of payment of rent does not affect its nature.(18) 

The difference between a notice to quit anda demand of possession is this. Notice to quit 
contemplates the giving of a certain rime to the lessee within which he has to leave. But ade- 
mand of possession does not require any time to be given to the lessee for vacating. The de- 
mand may be for vacating the property immediately. The idea of notice may also involve the 
reasonableness or otherwise thereof both with regard to the length of the notice as well as to 
the time at which the notice is to expire.(19) Sometimes the Jaw itself lays down the limits for 
these matters (e.g., S. 106). But thougha notice to quit is notnecessary to terminate a tenancy- 
at-will, suchanotice (by the lessor) will be sufficientto terminate it.(20) Inthe undermentioned 
case,(21) though the lease provided that it was to be terminable by the lessor at his option, at 
any time, by giving 15 days' notice, it was held that the lease was a tenancy-at-will. It will be 
remembered thata periodic lease like alease from yearto yearcannot ordinarily bedetermined 
without a valid notice. 

Itis sometimes said thata tenancy at will is notalease under this section (22) The reason 
givenis that sucha lease isnot for acertaintime express or implied .(23) Itis difficultto appre- 
ciate this reason.(24) As seen in Note 25 the term of a lease can be fixed with reference toa 
future event, though it may not be possible to say on the date of the lease, when such event will 
ee 
17. See AIR 1920 Lah 217 (217). (Tenancy-at-will is not determined by mere now payment of nt.) ** AIR 

1926 Sind 71 (74, 75) : 21 Sind LR 185 (DB). (NOTE. — The view expressed in this case that an open 
assertion by a tenant of title as owner is enough to determine the tenancy though he does not give up 
Possession is, it is submitted, not correct. It is only a periodic lease such as a lease from year to year that 
can be determined by simple notice by lessor or lessee. This is the peculiari ty of such a lease. The prin- 
ciple does not apply to tenancy-at-will and the lessee cannot determine such tenancy without surrendering 
Possession.) 

18. AIR 1974 Ker 132 (134, 135) : 1974 Ker LT 610 (DB) ** AIR 1975 Raj 147: 1975 Raj LW 77. 

19. (1909) 36 Cal 927 (933) (DB). 

20. 1955 Madh BLJ (HCR) 835 (833, 838) ** (1878) 3 Cal 696 (699) (DB) ** AIR 1926 Sind 98 (100) ** 
AIR 1936 Pat 275 (281, 282) (DB). 

21. (1886) 8 All 405 (408) (DB). 

22. AIR 1957 Cal 625 (626) : ILR (1957) 3 Cal 636. (A tenancy-at-will is to be implied from permissive 
occupation under a void lease. Such a tenancy-at-will is not a lease. There is no consideration in the shape 
of either rent or premium. The tenant at will is not liable to pay rent. An agicement for payment of 
reasonable compensation for use and occupation is implied from the permissive occupation. Such com- 


pensation is not rent. The tenancy-at-will is thus a licence to occupy the property not ambanting to an 
interest in property.) ** AIR 1940 Cal 89 (91) : ILR (1939) 2 Cal 254 ** AIR 1933 Pat 561 (562) (DB). 


[See also AIR 1929 Sind 71 (73): 21 Sind LR 185 (DB). (Permissive occupation without payment of rent 
is not a regular lease within S. 105 — It is a tenancy-at-will.)] 


23. AIR 1933 Pat 561 (562) (DB). 


24. It may be noted that a tenancy-at-will is referred to as a lease in English test book) af a y like, for 
instance, Williams and Eastwood, Principles of the Law of Real Property 1933 kón 106-107 -— It 
will also be noted that a tenant at will is referred to as a lessee and the creaton of a tenancy-at-will is 
referred to as letting — A tenancy-at-will is actually referred to as a lease at will — But a tenancy-at-will 


is nota “legal estate” under the English law — But this is the result of express statutory enaerment — See 
Topham. New Law of Property 4th Edn 1932, page 252, foot-notes. 
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occur. Itis not clear why the act by which the lessor or the lessee may manifest his intention to 
terminate the lease should not be considered as the event, with reference to which the term of 
the lease is fixed in such cases. 


No doubt, it is considered that a tenancy at will is not a heritable(25) or transferable 
interest.(26) But this does not necessarily lead to the conclusion that a tenancy-at-will is nota 
lease at will. it is conceived that the above features of such tenancies are only the result of the 
presumed intention of the parties in such cases. The intention being tocreate an interest whose 
continuance is to depend on the will of the parties, itis apparently considered (as it may be very 
reasonably considered), that the intention is that such interest should be confined in its enjoy- 
menttothe grantee personally and should neither be heritable nor transferable. Section 108, 
clause (j), under whicha lease is transferable, is expressly made subject to there being no con- 
tract or local usage to the contrary. It is clear that sucha contract may be express or implied. A 
tenancy at will may be regarded as containing such an implied provision against transfer. The 
non-transferable nature of a tenancy at will may thus be only the result of such an implied con- 
tract. There does not seem to be anything in principle against parties agreeing thata tenancy at 
the lessor's will should bea heritable and transferable interest. Asan instance ofa lease which, 
though terminableatany timeatthe will of the lessor, was held tobe both heritableand transfer- 
able, reference may be made to the case of Lekhraj-Roy v. Kunbya Singh(27) and the 
undermentioned case.(28) (See Note 72.) 

A tenancy at will is not a lease for a period exceeding one year for purposes of registra- 
tion.(29) 

In case of lease for 99 years giving full rights to lessee to subject, assign or transfer his 
leasehold rights and also option to purchase during period of lease mere provision in lease for 
re-entry by lessoronlessee failing topay rentetc. couldnotmaketenancy atenancy-at-will.(30) 

It will be noticed that a tenancy at will is nota lease for an indefinite period, under which 
no term is fixed, so as to attract the rule of construction discussed in Note 26, viz., that a lease 
for an indefinite term enures, generally speaking, for the lifetime of the lessee. 

See also Note 6 on Section 106. 


33. Tenancy by sufferance. 
See Notes 37 to 40. 


25. AIR 1950 All 583 (587) : ILR (1952) 1 All 85 (DB) ** AIR 1942 Pat 397 (401) (DB) ** AIR 1938 Nag 
506 (509) : ILR (1940) Nag 269 (DB). (A tenancy-at-will in English law is determined by the death of 
either party or by either doing any act inconsistent with the continuance of the tenancy.) ** AIR 1940 Cal 
89 (91) : ILR (1939) 2 Cal 254. 


[But see (1951) 17 Cut LT 67 (68). (Till tenancy-at-will is terminated it must pass from father to son.)] 
Also see Note 72. 

26. AIR 1950 All 583 (587) : ILR (1952) 1 All 85 (DB) ** AIR 1933 Pat 561 (562) (DB). 

[See also AIR 1914 Oudh 220 (220, 221). (Admitted — Person claiming as transferee from tenant-at-will 
cannot claim rent from sub-tenant of tenant-a-will — Between transferee and sub-tenant no relationship 
of landlord and tenant exists.)] 

27. (1878) 3 Cal 210 (213) : 4 Ind App 223 (PC). 

28. 1959 Raj LW 353 (356). (A tenancy-at-will creates an interest in property like any other lease and just as 
any other lease can be inherited tenancy-at-will also can be inherited unless there is a clear indication of 
the intention of the parties to determine the tenancy on the death of the lessee.) 

29. (1890) 14 Bom 319 (320) (DB). 


30. ILR (1972) Guj 45 (DB). 


100 [S 105 N 34] Lease defined 
34. Lease for life. 

A lease for the life of the lessee would be a valid lease under this section. Though on the 
date of the lease the period of such a lease is not certain, it will become certain on the death of 
the lessee and this is enough for the purpose of the requirement as to certainty under this 
section.(See Note 25.) 

The general rule of construction of leases is that where the parties have indicated their 
intention that the lease is to go on indefinitely but have not fixed any term for the lease, either 
absolutely or withreference toa futureevent, the lease is ordinarily tobe regardedasone forthe 
life of the grantee, unless there are some words showing an intentiontogranta hereditary inter- 
est. (See Note 26.) 

An estate granted to A for life with remainder to A’s son is different froma hereditary 
estate granted toA. In the formercase, an interest is conferred by the granton A's son. But inthe 
latter case, A 's son gets no interest in the property under the grant.(1) 

Butit must be noted that there cannot be.a lease for life in favour of A with remainder 
toA'sson. Where there is a lease, a reversion to the lessor's estate is essential. otherwise, the 
transaction would not be a dease. But there can be a lease toA forhis life witha lease overto 
his son on the death of A. In such a case, A's son is notentitled to a remainder. He is only en- 
titled toa leasehold interest. After the determination of his interest, the property will revert 
to the lessor. 

A lease granted for the life of two persons enures till the death of the survivor of. them.(2) 

A lease for life is regarded as one fora period exceeding one year forthe purpose of reg- 
istration, although on the date of the lease itis not certain whether the life willexpire only after 
a year from the commencement of the lease.(3) 

Where lease of land was givento British Company forcarrying on business in India; was 
allowed toconstruct buildings, welletc.; the leasehold ri ght was notassignable and lessee was 
required to hand over leasehold property in caseitstopped business in India itwas held that the 
lease was for life and nota permanent lease.(4) 

Tenantofaaccommodation governed by Rent Control Act was requested bya landlord to 
shift to accommodation exempt from operation of Rent Control Act and the letter of request 
contained a clause that the tenant may live in the accommodation as long as he desired on the 
same rent and facilities as before does not create a permanent tenancy but isa lease for indefi- 
nite period and as such for lifetime of the tenant.(5) 

Where a decree for eviction was passed against the tenant but the decree was not put to 
execution anda compromise was entered into and tenant was permitted tolivein first floorand 
second floor of premises on payment of rent of Rs. 500/- per month subject to certain condi- 
tions and in case of breach of any of its termsand conditions, the landlord was tohave theright 
mE o 

Section 105 — Note 34 
1. See (1901) 28 Cal 720 (732, 733) : 28 Ind App 152 (PC). 
2. AIR 1957 Andh Pra 619 (621, 622) : 1956 Andh WR 1093 (DB). (Lease for lifetime of both Hindu lessees 


— Lessees divided from each other — Lessees take as tenants-in-common without any right of survivor- 
ship.) ** AIR 1924 Pat 572 (573) : 3 Pat 534 (DB). 


3. (1894) 18 Bom 109 (110) (DB). 
4. AIR 1984 NOC 274 : 1984 Cur LJ (Civ & Cri) 650 (Kant). 
5. AIR 1971 All 297 (298, 299) : ILR (1971) i All 31 (DB). 
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to execute the decree for eviction, it cannot be said that life term lease was created between 
parties.(6) 


See also Notes 27, 29 and 72. 
35. Lease with a clause for renewal— General. 


A provision inaleasetotheeffectthaton the expiry of the term of the lease, the lease isto 
berenewed isa valid provision. Sucha provision, however, doesnot ipso facto extend the term 
ofthe lease. The provision only entitles the lessee to obtain anew lease in his favour after the 
expiry of the original term.(1) The word “renewal” itself suggests that it is somethingnew. The 
lease on renewal must be considered as a fresh lease for the purpose of computation of the pe- 
riod.(2) Howeverextension of lease does notcreatea fresh ornew lease, as renewalofleaseand 
extension of lease are two distinctly separate concepts.(3) Whenever lease contains a renewal 
clause, itconfers an immediate right toa further extension as the covenant runs with the land 
and itis exercisable by the lessee at any time after the commencement of the lease.(4) Where 
the lease deed provides that if the lessee intended to get a renewal of the lease he will have to 
give notice tothe lessor in writing prior to the expiration of the lease period and the lessee fails 
to give such notice, he cannot claim automatic renewal of lease.(5) The lessee continuing in 
possession without actual renewal only becomes a tenant holding over and does not acquire 
perpetual occupancy rights by continuing as a tenant holding over for over 12 years. If he 
wants to prescribe for higher rights, he must do so overtly and to the knowledge of the land- 
lord.(6) Where the lessee dies before the expiry of the term of the lease and his heirs are in pos- 
session at the time of the expiration of the term they will be entitled to obtain the renewal.(7) 


6. 2007 (5) ALJ 64. 
Section 105 — Note 35 


1. (1877) 2 Ex D 355 (358) : 36 LT 765, Hand v. Hall ** (1878) 5 Ind App 164 (168) (PC) ** AIR 1981 All 

396. (The letting out some buildings by lessee to sub-lessee was not a transfer of all its leasehold rights for 
unexpired period of lease when there was a clause in the agreement that the lessee with the consent of the 
lessor can transfer its leasehold rights for the unexpired period of lease. Therefore, it could not be said that 
the lessee had lost his right of renewal on account of sub-letting.) ** AIR 1926 Cal 1065 (1067) : 53 Cal 
590 (DB). (Following 5 ind App 164 (PC).) ** AIR 1944 Bom 210 (212). (Tenancy for term of years — 
Renewal clause — Option to renew not exercised by tenant before expiry of tenancy — Tenancy held 
became annual after expiry of period of lease — Tenant held liable to be ejected.) ** (1890) 17 Cal 548 
(555, 556). (A lease for one year containing an option of renewal for a period of one year is not a lease for 
a term exceeding one year.) ** (1868) 1 Beng LR (AC) 7 (9) (DB) ** AIR 1933 Rang 220 (221, 222) 
(DB). 
[See also (1873) 20 Suth WR 357 (357) (DB). (Where an old lease has expired and the lessee having the 
option of renewal on applying within a specified time does not choose to take a new lease the landlord’s 
claim to re-entry cannot be styled a penalty in the sense in which forfeiture of a lease would be upon non- 
performance of a contract.) ** AIR 1932 Mad 305 (306) : 55 Mad 519 (DB). (Subsequent agreement to 
renew lease does not constitute a present demise.) ** (1903) 30 Cal 831 (837, 838) (DB). (Unless the 
parties were agreed to terms and conditions of the new lease a mere offer on the part of the lessor to grant 
a new lease would not amount to the giving of such a lease.)] 


2. (1991) 1 Cal HN 210 (217). 

3. AIR 2004 Cal 316 ** 2005 (123) DLT 154 (170). 

4. (1982) 2 Kant LJ 264 (277). 

5. 1992 (1) Bihar LJ 146 (152) 

6. AIR 1973 Andh Pra 292 (295) : (1973) 1 Andh WR 255 (DB). 
7. AIR 1925 Cal 516 (517, 518) (DB). 
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Where the covenant forrenewal is made conditional on observance of certain conditions bythe 
lessee, the convenant for renewal cannot be enforced if atthe time ofrenewal there isa subsist- 
ing breach of the conditions by the lessee.(8) If the lease does not state at whose option the 
lease is to be renewed, such option would prima facie be held to belon ig only to the lessee.(9) 
An option for renewal fora lease one month before expiry, when no express words to the con- 
trary are contained therein, is to be construed as an option given to the lessee to obtain its re- 
newal at the latest one month prior to expiry. But the said renewal can be asked even at atime 
prior to that, say 2 months, 3 months or even 6 years before expiry.(10) The question whether 
such option should be exercised before the expiry of the original lease or within a reasonable 
time afterthe expiry of the lease would depend on the question whethertime was of the essence 
of the contract. If time was of the essence of the contract the lessee must exercise the option 
before the expiry of the lease, but if time was not of essence of the contracthe can exercise the 
option within a reasonable timeevenaftertheexpi ry of the lease.(11) Wherea term ofthe lease 
was that: “After the expiration of the said term, if the lessee shall so desire, the executant shall 
have no objection whatever to renew the lease ‘for a further term of 20 years," it was held that 
time was not of the essence of the contract and that it was only obligatory upon the lessee to 
requirea renewal to be granted tohim withinareasonable timeafter the expiration of the origi- 
nal lease.(12) Where the execution of the fresh lease is dependent ona re-assessment at the 
instance of the lessor, itis forthe lessor to make the re-assessment and then call upon the tenant 
toexercise his option. In suchacase the lessoris bound to give notice to the lessee for exercis- 
ing the option of renewal before hecantreat theleaseas determined and re-enter onthe land.(13) 
Where the lessor bound himself to give the lessee such leases as he mi ightrequire from time to 
time afterthe expiry of the original leaseon the same conditionsandthe lessee did notcall upon 


ee 


conditions precedent as mentioned in the renewal clause.) ** 1960 BLJR 403 (406). (Tenant not making 


Specified performance refused.) ** AIR 1918 Cal 59 (61) (DB). 


9. (1912) 17 Ind Cas 180 (183) (DB) (Cal). (Option may be exercised by lessee personally or his represen- 
tative-in-interest.) 


10. (1991) 2 Cal LJ 286 (288). 


11. AIR 1964 Assam 70 (71) : ILR (1963) 15 Assam 424 (DB). (Lessee to deliver possession after expiry of 
term and take re-settlement if he wanted — Option not exercised by lessee within a reasonable time after 
expiry of term — Suit by lessor for ejectment of lessee is maintainable without giving notice to lessee to 
exercise right of option — Clause is not renewal clause.) ** AIR 1959 Assam 22 (24) (DB) ** (1905) 27 
All 696 (698) (DB) ** AIR 1918 Cal 59 (61) (DB). (In cases in which there is an unconditional covenant 
for renewal expressly requiring the lessee to notify to the lessor his intention to take a renewal before the 
termination of the term, the lessee loses his right if he fails to give notice in time. But relief will be granted 
against failure to give notice in time under special circumstances.) 


the lessor.) sia AIR 1919 Cal 972 (973) (DB). (Lessee being in a position to enforce covenant for renewal 
on the expiry of first lease — Fact that lease was not renewed may in the absence of an explanation raise 
a presumption that lessee abandoned his right of renewal.)] 


12. (1905) 27 All 696 (698) (DB). 
13. AIR 1938 Cal 724 (726, 727) (DB). 
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the lessor to execute a tresh lease until eight years after the expiry of the original lease, it was 
held thatas the lessee was in possession and willing to carry out his part of the contract but was 
never called upon to take renewal by the lessor his right to enforce the option of renewal was 
not lost by laches.(14) But, where the option for renewal was given to the lessee, but the pur- 
chaser of his interest in the lease never attorned to the landlord, but merely continued in pos- 
session after the expiry of the lease for a period of three years, it was held that it could not be 
assumed that the purchaser wanted renewal of the lease especially when he had transferred 
his interest toa third person after the landlord had filed the suit for his eviction.(15) 


Lease was with renewal clause. The renewed lease, whether should contain renewal 
clause, depends on wording of renewal clause as contained in original lease and surrounding 
circumstances.(16) 


The period, for which the lease is to be renewed, will be the same as the original period 
unless it is otherwise provided for in the lease.(17) As regards the other terms of the renewed 
lease, prima facie the intention of the parties will be deemed to be that the renewed lease 
should alsocontain the same provisions as the original lease.(18) But the lessee will not been- 
titled toa repetition of the clause for renewal in the new lease.(19) 


A tenant already in possession with a covenant for renewal in his favour can resist his 
eviction by landlord without filing a suit for specific performance if he has validly exer- 
cised the option and if the suit for specific performance of the agreement of renewal is not 


14. AIR 1921 Mad 541 (541) : 44 Mad 230 (DB). 
15. AIR 1956 Assam 116 (118) : ILR (1956) 8 Assam 137. 
16. AIR 2004 SC 32 : 2003 AIR SCW 5559. 


17. (1878) 5 Ind App 164 (169) (PC) ** AIR 1955 Trav-Co 161 : ILR (1954) TC 1098 (DB) ** AIR 1921 Cal 
574 (576) (DB) ** AIR 1939 Cal 77 (78) ** AIR 1938 Cal 724 (727) (DB) ** AIR 1919 Cal 972 (973) 
(DB). (Original lease for 22 years — Held, intention was that lease should continue so long as rent was 
not altered by a survey and settlement proceeding and this happened to be a period of 22 years — Lease 
renewed for the period extending from the date of the expiry of the original lease till the completion of the 
next periodical settlement and not for 22 years.) ** AIR 1917 Cal 526 (526). (Silence in the condition as 
to the term for which the settlement was to be made does not render the covenant unenforceable.) ** AIR 
1917 Cal 509 (510) (DB). (Covenant for renewal should as far as possible be interpreted so as to make it 
operative and not futile.) ** AIR 1924 Cal 346 (348). 


18. (1970) 83 Mad LW 761(2). (Clause for renewal for further term of same period and on same terms — 
Exercise of option — Effect — Renewal only extended the period — Other terms remained same as 
original — Quantum of rent could only be altered by another writing registered.) ** AIR 1961 Mys 29 
(32) : ILR (1960) Mys 151. (Where the relevant portion of the renewal clause was : “the lessees shall have 
the option of five years but subject only to such terms and conditions as may be mutually agreed upon”: 
Held, that it was an agreement to renew the lease on the original terms. It only meant that the clause 
provided for an agreement between the parties on terms reasonable and if the parties were at variance to 
those terms then the Courts would step in.) ** AIR 1955 Trav-Co 161 (161) : ILR (1954) TC 1098 (DB) 
** (1912) 17 Ind Cas 180 (183, 184) (DB) (Cal) ** AIR 1939 Cal 77 (78) ** AIR 1933 Cal 724 (727) 
(DB) ** AIR 1920 Cal 96 (97) ** AIR 1919 Cal 972 (973) (DB) ** AIR 1917 Cal 526 (526) ** AIR 1917 
Cal 509 (510) (DB). 


Also see S. 111, Note 3. 


19. AIR 1955 Trav-Co 161 (161) : ILR (1954) TC 1098 (DB) ** AJR 1939 Cal 77 (78) ** AIR 1938 Cal 724 
(727) (PB) ** AIR 1919 Cal 972 (973) (DB) ** AIR 1917 Cal 526 (526) ** AIR 1917 Cal 509 (510) 
(DB) ** AIR 1926 Cal 1065 (1067) : 53 Cal 590 (DB) ** (1912) 17 Ind Cas 180 (183) (DB) (Cal) ** AIR 
1914 Low Bur 241 (243) : 8 Low Bur Rul 64 (DB). 


Also see S. 111, Note 3 
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barred by limitation on the date of landlord’s suit, on equitable principles of part perfor- 
mance recognised under the T. P, Act. It is valuable right available to tenant and it runs with 
the land and cannot be defeated by the unilateral refusal of the landlord as his pleasure(20). 

Where the lease is of Nazul land of Government and after expiry of the lease period 
the lessee continues to be in possession and no steps are taken by the Government to revoke 
the lease and resume the land, though this option was available to the Government, and 
thus on lapse of a long period an impression is created that the Government has abandoned 
the choice of re-entry, the lessee is entitled to fresh lease in his favour. The doctrine of 
estoppel which is based on equity will apply.(21). It is a matter depending purely on the 
interpretation of each lease, whether it contains a provision for renewal. No term in a con- 
tract should be considered as superfluous if it can be given some reasonable meaning. If a 
clause of renewal provides that the lessee with the consent of the lessor is entitled to re- 
newal if there is no breach of other conditions of the lease the right of the lessor to give 
consent must be read in the context of the lessee’s entitlement to get a renewal of the lease 
and the lessor cannot withhold their consent.capriciously or unreasonably when the lessee 
wants to exercise the option.(22) The petitioner was given a lease for one year for collection 
of toll taxes from vehicles. The agreement inter alia provided for extension of lease period 
provided the lessee has made payments to the State regularly and has not committed any 
default. Held that it is a case of extension of lease and not of granting fresh lease and in view 
of the specific clause in the agreement, the petitioner could legitimate claim by extension of 
lease. The doctrine of legitimate expectation applied fresh tenders could not be invited.(23). 
The agreement of lease in instant case provided for renewal. However, the phraseology em- 
ployed was vague and uncertain. The vagueness coupled with the renewal being made subject 
to the conditions to be agreed between the parties would render the right of renewal discre- 
tionary. Therefore, there cannot be automatic renewal in the absence of fresh terms and con- 
ditions to be agreed between the parties.(24) Though the right of renewal was mentioned in 
the lease deed in the instant case, the renewal clause was not clear and specific regarding the 
terms of renewal. It did not indicate the manner in which the right of renewal is to be exer- 
cised by the parties. The lessee made no attempt to get the terms and conditions of renewal of 
lease fixed by lessor. Thus, the lessee had no enforceable right of renewal under the lease 
deed.(25) 

A lessee of the fisheries lease cannot claim that on expiry of lease, it stands automati- 
cally renewed. The Government or the competent authority has to hold public auction after 
widely advertising it before giving the lease.(26) Where the lease of the demised premises 
was granted for fixed period with a provision for its renewal for a further period of five 
years and it was provided that if the lessee intended to get renewal he will have to give 
notice to the lessor in writing prior to the expiration of the term, however, no such notice 
was given by the lessee, no automatic renewal of lease can be claimed.(27) See the 
a 
20. 1991 (2) Rent LR 579 (582) (Ker). 

21. AIR 1987 All 56 : (1987) 13 All LR 92. 

22. (1969) 2 SCWR 931 : (1970) 2 SCJ 377. 

23. 2001 (1) ICC 76 (81) (Cal). 

24. AIR 2001 Mad 199 (204) : (2001) 1 Mad LW 789). 

25. AIR 2002 SC 2870 (2873) : 2002 AIR SCW 3265. 

26. AIR 1998 All 225 (225) : 1998 AIL LJ 1385 : (1998) 33 All LR 150. 
27. 1992 (1) BLJ 146 (152) (Pat). 
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undermentioned decisions(28) for illustrative cases. There is no presumption that unless a 


28. AIR 2009 Jhar 67 : 2009 (2) AIR Jhar R 253. (Introduction of an additional condition for payment of 
‘Salami’ @ 50% of market cannot be applied retrospectively.) ** AIR 1981 Andh Pra 328 (DB). (Lease 
deed with clause of renewal — Deed has to be construed in its own language in harmony with other 
clauses — Payment of amount towards goodwill to previous tenant is not relevant in construing deed.) ** 
(1963) 4 Guj LR 710 (715). (Right to remain in possession given under the compromise in execution of 
the decree for eviction of defendant amounted to fresh lease, constituting such person a tenant.) ** AIR 
1961 Madh Pra 324 (327, 328) : ILR (1961) Madh Pra 543 (DB). (Lessee entitled to renewal on such 
terms and conditions as may be agreed — Contract is invalid for uncertainty and cannot be enforced.) ** 
AIR 1959 Assam 22 (24, 25) (DB). (Lease for 10 years containing provision that after the expiry of the 
period of lease, the tenant would be entitled to remain on the suit land on anew Bandobasta only — Held, 
it was a clause for renewal giving option to lessee to continue to remain in possession on anew Bandobasta.) 
** (1949) 83 Cal LJ 321 (323, 324) (Suit for vacant possession, mesne profits and damages — Payment 
described as arrears of rent made by defendant’s solicitor to plaintiff's solicitor who was to hold it subject 
to further orders of Court — Acknowledgment of receipt of cheque by plaintiff's solicitor without preju- 
dice — Receipt did not renew the lease.) ** ILR (1948) 2 Cal 107 (108). (A provision in the lease to the 
effect that in case the landlords wish to let out the lands after the expiry of the terms of the lease, the 
tenants would have the right of taking the renewal of lease, cannot be construed as conferring on the 
lessees a right of renewal of the lease.) ** AIR 1936 All 270 (277) : 1936 All WR 144 (DB). (Form 
indicating lease capable of renewal — Current lease held not necessarily renewal of old.) ** AIR 1947 
Cal 378 (382) : ILR (1946) 2 Cal 80 (DB). (Right to renewal under covenant entirely subject to pleasure 
of lessor — Covenant held not in essence a covenant for renewal with lessee — The new lease need not 
be for a period similar to that of the original lease.) ** AIR 1921 Mad 80 (80) : 44 Mad 509 (DB). 
(Malabar ‘Taraga — Undertaking to improve the land and take Taraga — Held, there was a covenant for 
renewal.) ** AIR 1919 Cal 972 (973) (DB). (The kabuliat executed by the grantee contained a covenant 
to the following effect. “If I agree to the enhancement of the rent to be fixed at the time of the next 
settlement. in future, the Government shal] have the power to settle the lands with me and then only with 
others” — Held, that the clause in the lease was in essence a covenant for renewal.) ** AIR 1917 Cal 249 
(253) (DB). (Fresh settlement on the expiry of the lease was to be “according to the terms on which the 
lessor wished to lease it out in future” — Held, the terms being undefined and depending upon the will of 
the lessor could not be enforced.) ** (1911) 9 Ind Cas 923 (923, 925) (DB) (Cal). (Provision in a lease 
deed that if on the expiry of term, lessee or his representatives be unwilling to take ijara of the leased 
property then lessee or his representatives shall be entitled to remove whatever improvements lessee 
might have created — Held, there was nothing in this clause to give lessee a right to demand at the expiry 
of the term that a fresh lease for the same period and at the same rate should be granted.) ** (1883) 7 Bom 
109 (115). (A lease for 99 years containing a covenant that the lessor upon application of the heirs, 
executors, administrators and assigns of the lessee would re-grant and renew the lease “on the terms and 
condition” mentioned in the lease — Held, the covenant was not for perpetual renewal but for a single 
renewal only.) ** (1869) 12 Suth WR 538 (538) (DB). (Lease for five years — Condition that on the 
expiration of the term the lessor shall have no right to let the land to any other tenant — Held, that lessor 
was not absolutely bound to re-let the land to the lessee but he was not at liberty to re-let the land to any 
other person.) ** AIR 1919 Cal 529 (530) (DB). (Tenant for a year holding over after one year with 
landlord's consent — The new tenancy can be terminated by the landlord by giving notice — This right is 
not affected by the covenant in lease deed that on the expiry of the period of one year the landlord might 
settle another tenant on the land if the tenant (previous) refused to pay the additional rent demanded by 
him.) ** (1912) 17 Ind Cas 180 (182, 183) (DB) (Cal). (Lease for a term with provision that after the 
expiry of the term the lessor would have power to re-settle the land with the lessee on a fair rent — Held, 
that the clause was intended to be a covenant for renewal and not merely one reserving liberty to lessor to 
renew — If latter sense were adopted the clause would be entirely superfluous.) ** AIR 1914 Cal 382 (384) 
(DB). (Clause providing that if the lessee should be unwilling to take a fresh settlement after the expiry of 
the present term he and his representatives should be entitled to take away such appurtenances as they might 
make at their own cost — Held, that this did not constitute a covenant for renewal. NOTE — For a similar 
case see 9 Ind Cas 923 (924).) ** AIR 1915 PC 59 (63) : 42 Ind App 229. (First patta expressly providing 
that ticie would be no wight oF renewal — Subsequent patlas not containing this provision — This alone is 
not sufficient to imply that a right of renewal was conferred.) 
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contrary intention is shown, the lessee will have an option of renewal.(29) On the other 
hand, the prima facie presumption is that on the expiry of the term fixed by a lease, the 
lessee’s right is intended to come to an end. But the provision for renewal may be in any 
form. An express covenant to renew in appropriate technical language is not essential.(30) 
The presumed intention to create new tenancy has to be gathered from the facts and circum- 
stances surrounding the time when the alleged tenancy could have been created.(31) Where 
lease for running a Hat is granted for 5 years by the Government, the lessee is not entitled 
to automatic extension. Moreso automatic renewal could not be claimed in view of vesti ng 
of the Hat in Market Committee. (32) The presumed intention to create new tenancy has to 
be gathered from the facts and circumstances of each case.(33) Where landlord in a suit for 
eviction of tenant, entered into an agreement just before the passing of actual decree, in 
which parties agreed for a decree for eviction to be passed and word ‘rent was used in 
agreement in the sense that it was the amount payable by tenant to landlord for the use of 
suit premises till tenant vacated after securing an alternate accommodation for her stay, use 
of word ‘rent’ in receipts would not support the creation of fresh tenancy.(34) Where li- 
cence to use particular land belonging to Railways was granted for one year, and after 
expiry of the said period licensee did not apply for renewal nor any extension was granted, 
the competent authority could validly ask the licensee to vacate the land. Unilateral pay- 
ment of licence fee without its acceptance by the authority would not create any right in 
favour of the licensee. (35) The lessee was granted lease of public premises and licence to 
carry business thereon. On expiry of the lease period the lease was neither extended nor 
renewed. In the circumstances licence fee paid by the lessee could not amount to renewal of 
lease and licence are altogether different. The renewal of licence did not confer any lease- 
hold rights on the lessee.(36) Where on expiry of the fixed period of lease, the lessee was to 
surrender possession of the demised premises and in case he would not surrender posses- 
sion he was given option to continue in possession without consent of lessor on payment of 
enhanced rate of rent or execute a fresh lease the clause permitting possession at enhanced 
Eo O 

29. AIR 1949 Assam 78 (79) (DB). (Held, on the construction of the renewal clause that this clause gave an 

option of refusal to the lessee.) ** AIR 1915 PC 59 (63) : 42 Ind App 229. 

30. (1912) 17 Ind Cas 180 (182) (DB) (Cal). 


31. AIR 1984 Cal 297. (Where a lessee remaining in possession after the lease period has expired by virtue of 
renewal clause and paying rent of one complete year in advance, paid rent for a month in excess of the 


32. AIR 1984 (NOC) 130 (Cal). 

33. AIR 1984 Cal 297 (305). 

34. ILR (1985) Kant 393 (406). 

35. AIR 1986 Delhi 291 (293) : (1986) 2 Ren CR 173. 


{See also AIR 2004 Ker 26. (Grant of shop rooms on lease for three years’ period — On termination of 
lease, Panchayat re-notified shop rooms by way of auction — Occupation of lessees, however, continued 
even after expiry of lease on revised rentals — Lease was never understood or aevepted as perpetual — 
Even first notification had Testricted lakers to three years’ lease period — It will be illogical fur lessee to 


36. 2001 AIR-Kant HCR 3009 : 2001 AIHC 4812 (4813), 
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rate of rent cannot be termed as renewal clause. It only safeguarded interest of lessor.(37) A 
clause for the perpetual renewal of a lease is valid.(38) Thus, for instance, if the original 
lease is for a period of eleven years, the lessee may be entitled to a renewal of the lease at 
the beginning of every successive period of eleven years.(39) A perpetual lease and a lease 
with a clause for perpetual renewal are not the same.(40) In the former case a perpetual 
interest in immovable property is created once and for all. But in the latter case the lessee 
has merely an option of having the lease renewed in his favour at the end of every succes- 
sive period. The right under such option of renewal is not an interest in immovable prop- 
erty. : 
A covenant for perpetual renewal being a serious derogation from the rights of the 
landlord must be strictly proved. There must be unequivocal and unambiguous ground for 
holding that a lease contains such a covenant. Otherwise such a covenant cannot be held to 
exist.(41) 

The document of lease containing a clause of renewal has to be read as a whole and an 
effort made to ascertain the intention of the parties while entering into the contract. No 
single clause or term should be read in isolation so as to defeat the other clauses. The 
interpretation must be reasonable, harmonious, and be deduced from the language in the 
document. While in India, the law does not prohibit a perpetual lease clear and unambigu- 
ous language would be required to infer such a lease. If the language is ambiguous, the 
Court would opt for an interpretation negativing the plea of a perpetual lease. The Court 
always leans against a perpetual renewal, and hence, where there is a clause for renewal 
subject to the same terms and conditions, it would be construed as giving a right to renewal 
for the same period as the period of the original lease, but not a right to second or third 
renewal and so on unless, of course, the language is clear and unambiguous. (42) 


Where the renewal clause in the lease stipulated that on lessee exercising option to 


37. AIR 1986 J & K 8 (11) : 1985 Kash LJ 346. 


38. (1950) 1 All ER 436 (440). (A covenant in a lease of premises for three years providing for renewal on the 
terms and conditions “as are herein contained including the covenant for renewal,” is one for perpetual 
renewal.) ** AIR 1921 Mad 541 (541, 542) : 44 Mad 230 (DB) ** (1907) 30 Mad 300 (303) (DB). 


[See also AIR 1938 Cal 724 (727) (DB). (In the circumstances of the case the meaning of the renewal 
clause was held to be that the tenant was entitled to such a renewal clause in all succeeding leases as a 
substantive part of the conditions of the tenancy.)] 


39. (1914) 2 Ch 705 (712) : 84 LJ Ch 203, Wynn v. Conway Corporation. 
40. AIR 1938 Cal 724 (726) (DB). 


[See AIR 1933 Mad 852 (853). (In this case it was pointed out that though in such cases, the lease may not 
be strictly in perpetuity the grantee by exercising his option may enjoy the property permanently.)]} 

41. 1944 Ch 328 : (1944) 1 All ER 670, Green v. Palmar, (By an agreement in writing the owner of a furnished 
house let it to a tenant at a weekly rent for six months, with an option to the tenant to continue the tenancy 
at the expiration of the term on the same terms and conditions “including this clause” on giving notice in 
writing — The tenant twice renewed the tenancy and then held over, claiming a right of perpetual renewal 
— Held, under the agreement that tenant was entitled on‘exercising the option contained in the original 
tenancy agreement to a tenancy for six months with a right to renew for one further period of six months 
and no more.) ** AIR 1939 Cal 77 (78). (The leanings of Court are always against perpetual renewals.) ** 
AIR 1937 All 328 (331) (DB). ** (1907) 30 Mad 300 (303) (DB) ** (1912) 17 Ind Cas 180 (183) (DB) 
(Cal) ** AIR 1915 PC 59 (62, 63) : 42 Ind App 229. 


42. AIR 1981 Andh Pra 328 (DB) ** 2005 (123) DLT 154 (170) (DB) ** AIR 2004 Cal 136. 
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renew, the lessor shall renew lease for further term of 50 years and with subject to same 
covenants and provision as contained in original lease and the lease was renewed once by 
incorporating terms of original lease by reference and the Govt. lessor did not take steps to 
re-enter on expiry of renewed period and also generally renewing such type of leases, the 
lessee would be entitled to claim second renewal in view of covenant for renewal referen- 
tially incorporated without any reservation. However, in the lease deed to be executed for a 
period of 50 years the covenant for renewal need not be incorporated.(43) 


Where the right of renewal is vague, the lessee had no enforceable right of renewal.(44) 
A covenant for renewal contained in a lease may be specifically enforced as any other 
contraci for the transfer of immovable property, and the principles and considerations ap- 
plicable in both cases would be the same. The undermentioned are illustrative cases.(45) 

A clause giving option to the lessee for renewal of the lease on the expiry of the lease, 
has no effect of creating a present interest in the land, for the extended term, on the date of 
the execution of the original lease. The legal effect of a covenant for renewal is different in 
English law. The reason is that in English law a contract for the lease of land creates an 
equitable interest. Under the equitable rule what ought to be done as a result of a binding 
agreement is treated as actually accomplished. Hence, the person who has an equitable 
interest under an agreement for lease, if he is entitled to specific performance in the same 
Court, is treated, as if the equitable interest has been converted into the legal interest of the 
lessee. But the position in the Indian law is different. The right of a person entitled under an 
agreement for lease is not an equitable interest; it is merely a contractual right. A covenant 
for renewal, under the Indian law, does not operate as a present demise but is a mere con- 
tract which can be given effect to, by enforcing specific performance only, in case of re- 
fusal to perform it by the lessor.(46) and as the contract of lease and the covenant for 
e ee 
43. AIR 2004 SC 32 : 2003 AIR SCW 5559. 
44. AIR 2002 SC 2870 : 2002 AIR SCW 3265. 
45. AIR 1965 Assam 55 (61) : ILR (1964) 16 Assam 435 (DB). (Suit by subsequent lessee to eject previous 


lessees — Expiry of term of plaintiff's lease during pendency of appeal — His lease deed containing 
renewal clause — Mere renewal clause though did not create any fresh lease, it could not be said that by 


as made. For example, if the contract is made with tenants, one of them cannot enforce the contract, or 
where the position of the parties changes, the renewal cannot be enforced.) ** AIR 1927 Mad 513 (521): 
50 Mad 595 (DB). (Covenant for renewal in a lease for 99 years “upon such terms and conditions as shall 
be judged reasonable” held not too vague to be enforced.) ** AIR 1924 Cal 346 (347, 348)). (Covenant in 
lease for term for renewal at lessee’s option — Covenant vague and uncertain as to rent — Specific 
performance refused.) ** AIR 1928 PC 258 (260) : 55 Ind App 123. (A lease of land provided among 
other things, "this lease shall and may be renewed for a further term of 99 years upon such terms and 


construction that the covenant only applied to the premises as a whole, and that since lessees lost interest 
in a portion of the property, the circumstances did not justify a renewal of the lease. AIR 1927 Mad 513, 
Reversed.) ** AIR 1925 Nag 281 (283) : 23 Nag LR 26. (Where a lease contains a condition that renewal 


46. (1959) ILR 38 Pat 1160 (1185). 
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renewal are two separate contracts the ratification of the lease does not necessarily amount 
to a ratification of the covenant for renewal.(47). 


Where a tenant of Government land participated in the auctions for fresh leasehold 
by the government and also submitted his tender without demur and did not raise objec- 
tions that the Government could not skip over the mandatory rules to be observed by the 
Government in the matter of granting lease to him, he was stopped from raising the said 
objection after becoming unsuccessful in auction and tender process. (48). 


Where the lease for 15 years was granted but the agreement was registered about a 
week after the date of commencement of lease as mentioned in the agreement, it could not 
be said that the lease fell short of 15 years by a week.(49) 


An agreement to renew a lease may be a term in the lease itself or it may form a 
separate contract subsequently entered into between the parties. In the former case it would 
be a covenant running with the land enforceable both by the original lessee and the assign- 
ees of the lease. (See Note 36). But in the latter case it would be merely a personal right of 
the lessee with whom the contract is made and would not be enforceable by the assignees of 
the lease. 


Stamp. — In the case cited below, (50) it was held that a lease containing a clause for 
renewal was not an instrument comprising two distinct matters for the purpose of stamp 
duty. 

36. Covenant for renewal — Enforceability against assignee from lessor or lessee. 

A covenant for renewal contained in a lease is what is known as a covenant running 
with the land.(1) The burden and benefit of such a covenant passes with the estate of the 
covenantor and the covenantee.(See Note 25 on S. 40.) Hence, such a covenant is binding 
on any person, in whom the property is vested for the time being. Such a covenant is, 
therefore, enforceable against the transferees of the property from the lessor. The question 
whether the transfer was for consideration or not, or whether the transferee had notice of 
the covenant or not, is immaterial in such cases.(2) 


But a covenant for renewal contained in a lease granted by a person with a limited 
interest will not bind the persons who would take the estate by succession after the expiry 
of such an interest. Thus, a covenant for renewal contained in a lease granted by a Hindu 
widow will not bind the reversioners succeeding to the estate after her death.(3) 


47. AIR 1929 Cal 50 (54, 55) : 55 Cal 841 (DB). 
48. AIR 1995 Mad 108 (109) : (1991) 2 LJR 419. 
49. AIR 1997 Cal 278 (282) : (1997) 2 Ren CR 636 (Renewal for another 15 years — No stamp duty is 
leviable). 
50. (1907) 25 Mad 3 (5, 6) (FB). (Reference under Stamp Act, S. 57.) 
Section 105 — Note 36 


1. See Note 1 of S. 40 for a discussion of the subject of covenants running with the land. Note 25 on that 
section deals specially with covenants between landlord and tenant.) **AIR 1927 Mad 513 (521, 522) : 50 
Mad 595 (DB). (It is apportionable.) **AIR 1959 Assam 22 (24) (DB) ** AIR 1954 Orissa 110 (111) : ILR 
(1954) Cut 1 (DB) **AIR 1921 Mad 541 (541) : 44 Mad 230 (DB). (It is not subject to any rule against 
perpetuities.) ** (1902) 25 Mad 3 (6) (FB). (Reference under Stamp Act, S. 57.) 


2. It would be useful to note in this connexion that an obligation attached to the ownership of immovable 
property would not bind transferees for consideration without notice of the property.) 


3. AIR 1937 All 328 (331) (DB). 
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On the principle referred to above, a covenant for renewal contained in a lease can be 
enforced by any person in whom the leasehold estate is vested for the time being. Thus, the 
assignee of a lease can enforce such a covenant.(4) 

The covenant can also be enforced against such an assi gnee. 


Where a lessee holds over after the expiry of the original terms with the assent of the 
lessor and the tenancy is renewed under S. 116 from month to month or year to year as the 
case may be, the lessee has a transferable interest in the property. If he is entitled to an 
option of renewal of the original lease such option also will pass to an assignee of his 
interest. (5) It must be noted that in such a case there is no distinct and separate lease formed 
by the holding over under S. 116.(6) The effect of such holding over is to renew the old 
lease on different terms as to the period of the lease. Such a renewal implies that the lease 
is the same. The covenant for renewal, therefore, continues to be an incident of the lessee’s 
interest in such a case, even after the expiry of the original term. The assignee in such a case 
gets, therefore, the very lease which contained the covenant for renewal. But if the tenancy 
formed after the expiry of the ori ginal terms is not a renewal of the original lease but a fresh 
and distinct tenancy the covenant for renewal contained in the ori ginal lease would not be 
an incident of such a fresh tenancy and the assignee of such a tenancy would not be entitled 
to enforce such a covenant. 

A mortgagee is not an assignee of the lease.(7) Because, the whole of the leasehold 
estate is not transferred to the mortgagee. It is only an interest in the leasehold estate that is 
transferred to the mortgagee. But this rule does not apply to an English mortgage. In such a 
case, the property is transferred absolutely to the mortgagee. The mortgagor has only a 
right to a re-transfer of the property on the discharge of the mortgage. (See S. 58.) Hence, 
an English mortgagee would be an assignee of the lease (8) entitled to enforce a covenant 
for renewal. 

But it has been held that specific performance of a covenant for renewal ought not to 
be enforced even against an English mortgagee of the interest of a lessee holding over after 
expiry of the original term.(9) The reason given is that specific performance is an equitable 
remedy, and that there is no equity in compelling a mortgagee to perfect his title so as to 
become legally liable for rent to the lessor. 

An independent contract (not forming a covenant contained in a lease) for the renewal 
of a lease will not run with the land. Such a contract will only give rise to an obligation 
attached to the ownership of immovable property. Under S. 40, such an obligation will not 
be enforceable against transferees of the property for consideration without notice of the 
= ÁO 

4. AIR 1959 Assam 22 (24) (DB) ** AIR 1954 Orissa 110 (111) : ILR (1954) Cut 1 (DB) ** (1912) 17 
Ind Cas 180 (183) (DB) (Cal). (Option of renewal may be exercised not only by lessee personally but also 


by his representative-in-interest, e.g., his trustee in bankruptcy.) ** AIR 1924 Cal 346 (347) ** AIR 1925 
Nag 281 (283) : 23 Nag LR 26 ** AIR 1927 Cal 100 (102) (DB) ** (1863) 9 Moo Ind App 431 (445) (PC). 


5. AIR 1927 Cal 725 (730) : 54 Cal 813 (DB). 


6. AIR 1927 Cal 725 (729) : 54 Cal 813 (DB). (Section 116 must be regarded as supplemental to and in 
qualification of Cl. (a) of S. 111 which states that a lease determines by the effiux of the time limited 
thereby.) 


7, AIR 1927 Cal 100 (102) (DB) ** AIR 1927 Cal 725 (729 to 733) : 54 Cal 813 (DB). 
8. AIR 1927 Cal 725 (729) : 54 Cal 813 (DB). 
9. AIR 1927 Cal 725 (729) : 54 Cal 813 (DB) 
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contract.(10) Such a contract will bind only gratuitous transferees and transferees for con- 
sideration with notice of the contract.(11) 


37. Lessee holding over after expiration of lease — General. 


On the determination of a lease, the lessee’s right of possession of the property comes 
to an end. He has not even a personal right of possession not amounting to an interest in the 
property. Nor is his possession ipso facto permissive. Hence, in such cases, the lessee is not 
even in the position of a licensee. His possession is, therefore, wrongful.(1) (As to whether 
and to what extent it can be adverse, see Note 80). In legal parlance he is known as a tenant 
by sufferance.(2) After a lease is terminated if the tenant continues in possession without 
the consent or acquiescence of the lessor, such a tenant is a “tenant by sufferance.”(3) He 
cannot be deemed to be “holding over” when there is no proof or extension of lease in his 
favour. Possession of tenant by sufferance cannot be considered as unauthorised. The pos- 
session of a tenant by sufferance is a “juridical possession”. The possession of such a tenant 
should be protected by the courts. It is always better that a “person” is driven to a court of 
law rather to permit him to forcibly evict a tenant. A tenant by sufferance is entitled to 
remain in possession of the demised premises till he is evicted in the course of law. Thus, he 
is entitled to a decree for permanent injunction restraining the landlord from interfering 
with his possession.(4) Thus, the expression “tenant by sufferance” does not imply any 
existing tenancy.(5) It refers to an ex-tenant continuing in possession without any right to 
do so and without any positive permission from the lessor after the determination of his 
tenancy. His position is different from that of a tenant-at-will. In the latter case, there is a 
subsisting tenancy. It follows from the above that a tenant by sufferance can be sued in 
ejectment by the lessor (6) without there being any notice to quit or even a demand of 


10. (1902) 25 Mad 3 (6) (FB). (Reference under Stamps Act, S. 57.) 
11. See AIR 1932 Mad 305 (307) : 55 Mad 519 (DB). (Case relating to kanom in Malabar.) 
Section 105 — Note 37 
1. See S. 116, Note 13. 
[But see AIR 1930 All 177 (179) (DB) ** AIR 1958 Punj 314 (315) : ILR (1959) Punj 1533 ** 1954 
Madh BLJ (HCR) 499 (503).] 


2. ILR (1980) 2 Ker 696 (699). (A tenant remaining in possession without consent of the landlord is a tenant 
by sufferance and with consent a tenant holding over.) ** (1898) 22 Bom 893 (898) (DB) ** AIR 1933 All 
756 (758) (DB) ** (1900) 2 Bom LR 93 (104) (DB) ** (1928) 112 Ind Cas 651 (652) (Lah) ** (1910) 37 
Cal 674 (678) (DB). 


[See also AIR 1942 Cal 341 (341) (DB ). (Tenancy by sufferance is merely a fiction to avoid continuance 
in possession operating as a trespass — It cannot be created by contract and arises by implication of law 
when a person who has been in possession under a lawful title continues in possession after that title has 
determined without the consent of the person entitled.)] 

3. 2008 (8) Mad LJ 1181. 

4. AIR 1982 Andh Pra 253 : (1982) 2 Andh WR 1 ** AIR 2003 (NOC) 231 : 2002 (3) Raj LR 552. 

5. AIR 1958 Punj 314 (315) : ILR (1959) Punj 1533 ** (1900) 24 Bom 504 (508) (DB). (Tenant by suffer- 
ance is only by the laches of the owner and so there is no privity between them.) ** (1909) 31 All 514 
(517) (DB). (No privity.) 

[See (1910) 33 Mad 260 (262) (DB). (It seems doubtful whether the fiction of a tenancy by sufferance 
should be kept up after the Transfer of Property Act, accordingly to which a lease is determined by efflux 
of the time limited thereby.)] 


6. AIR 1967 SC 1581 (1587) : (1967) 3 SCR 399. 
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possession before the suit.(7) But as seen in Note 32 a suit for ejectment cannot be brought 
by the lessor against a tenant at will without first determining the tenancy by notice to quit 
or demand of possession. 

A tenant by sufferance cannot, however, be dispossessed by the landlord otherwise 
than in due course of law.(8) If he is so dispossessed, he can sue the lessor for possession 
under S. 9 of the Specific Relief Act.(Now S. 6 of the Specific Relief Act (47 of 1963).)(9) 
If a Collector grants lease of Nazul land a relationship of landlord and tenant arises and if 
the tenant continues in possession after expiry of the lease the Collector cannot eject him 
by use of physical force but must seek remedy in the Civil Court.(10) Where the right to 
enjoy pond is transferred on payment of a specified sum annually, under a document, it is 
lease. Even if the lessee continues in possession after effiux of stipulated period, he be- 
comes a tenant holding over and cannot be evicted without terminating lease by notice.(11). 

In respect of a government lease it is not necessary that the power of the government 
to resume the rented property should be exercised only during the continuation of the lease. 
It cannot be said that on the expiry of lease’by efflux of time the power to resume could not 
be exercised because the lease was not in operation and the government could not fall back 
on its terms. The lessee became a lessee holding over on expiry of the lease and the lessor 
was entitled to terminate the lease. If contrary view is taken the lease would become per- 
petual which can never be so.(12) 

A lessee holding over after the expiry of his term without the lessor’s assent has a 
right to the property which is good as against the whole world except the true owner. This 
is based on the general principle that possession itself constitutes a good title except against 


7. 1957 Ker LT 627 (628) ** (1954) Madh BLJ (HCR) 499 (504) ** AIR 1949 Nag 282 (284) : ILR (1948) Nag 
922 (DB) ** AIR 1933 All 756 (758) (DB) ** (1898) 22 Bom 893 (898) (DB) ** AIR 1918 Cal 601 (602) 
(DB) ** (1900) 2 Bom LR 102 (104) (DB) ** AIR 1921 Cal 574 (575) (DB) ** AIR 1923 Pat 130 (131): 
2 Pat 171 (DB) ** (1912) 13 Ind Cas 59 (60) (All) ** (1936) 164 Ind Cas 837 (840) (Cal) ** (1840) 7M 
& W 226 (234, 235) : 151 ER 749, Deo d. Bennett v. Turner ** (1909) 31 All 514 (517) (DB) ** (1875) 
24 Suth WR 172 (173). 


Also see S. 106, Note 3 and S. 116, Note 13. 


8. AIR 1984 All 60 ** 2004 (2) Ren CR 674 (675, 677) (P & H) ** AIR 1992 Punj & Har 13(15) : 1991 (2) 
Ren CR 29 ( One of the terms of a lease provided that in a case rent is not paid for three consecutive 


[See however a 891) 1 QB 730 (732, 733) : 60 LJ QB 464 : 64 LT 538:39 WR (Eng) 510. Jones v. Foley. 
(After the termination of the tenancy the tenant must give up — The landlord is entitled to enter on the 
premises and pull down the building and if it unavoidably causes damage to tenant's furniture the landlord 
is not liable — This does not amount to forcible entry which the landlord is not entitled to do except under 
a warrant. Note — This decision shows that under English Law if force is not used the dispossession need 
not be in due course of law.)] 


9. (1905) 29 Bom 213 (216) (DB) **AIR 1919 Bom 97 (98, 99) : 43 Bom 531 (DB). 
Also see S. 108 (q), Note 1 and S. 116, Note 13. 

10. (1972) 74 Pun LR 58: 1971 Pun LJ 410, 

11. AIR 1984 All 60 (64). 

12. AIR 1991 Delhi 226 (231) : (1991) 44 DLT 475 
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the true owner.(13) 


If the landlord assents to the tenant continuing in possession after the expiry of a 
lease, the lease is renewed from year to year or month to month under S. 116 according to 
the purpose of the tenancy. The assent of the landlord may be express or implied.(See Note 
38.) 


Even where the lease provides for damages by way of enhanced rent till the date of 
vacating the property, if the lessee should continue in possession after the expiration of the 
term, there would be no subsisting relationship of landlord and tenant between the parties 
after such expiration.(14) Similarly, under English law a contract of tenancy would seem to 
imply a contract to pay rent till the date of giving up possession of the property, if the lessee 
should continue in possession after the expiration of the lease.(15) But even this does not 
necessarily import the continuation of the relationship of landlord and tenant between the 
parties after the term.(16) 


After the contractual tenancy comes to an end it is open to the landlord and the tenant 
to enter into a fresh contract without even there being a written agreement. If after the 
period of the contractual tenancy the tenant continues in possession and the landlord con- 
tinued to accept rent and the landlord after 7 days’ notice filed an application for ejectment 
it cannot be said that a contractual tenancy had come into existence.(17) 

Similarly, mere acceptance of arrears of rent by a landlord due to a deceased tenant 
prior to his death from the legal representatives and giving a receipt in the name of the 
deceased with knowledge of his death does not create a fresh tenancy in favour of the legal 
representatives.(18) 


But where by usage, although a lease may be executed nominally for certain period, a 
term is implied that the lessee and his representatives should be entitled to continue in 
possession even after the expiry of such period, the lessee or his representatives so continu- 
ing in possession will not be a tenant by sufferance. It is this principle which underlies the 
observations of Sadasiva Iyer, J., in the case noted below.(19) In that case he pointed out 
the inappropriateness of treating as a mere trespasser an agricultural tenant in the Madras 
Presidency holding over after the expiry of alleged terms of his lease.(See also Note 29.) 

Where an order for eviction of tenant is passed under the relevant Rent Control Act 
and the tenancy is terminated, but the tenant continues in possession, he is a tenant at 
sufferance. On his death no legal right is available to be inherited by his legal representa- 
tives.(20) The term “tenant by sufferance” has also been applied to the heirs of a life-tenant 


13. (1867) 8 Suth WR 386 (390) (DB). AIR Commentaries on the Limitation Act, 5th (1976) Edn., Arts, 64 
and 65, Note 4. 


14. AIR 1964 Tripura 36 (39). (Tenant not getting possession on the strength of the lease — Landlord never 
accepting rent from him — Held that he was not a tenant holding over.) ** AIR 1956 Tripura 30 (31) ** 
AIR 1934 Lah 129 (130) (DB). 


15. See AIR 1917 Mad 901 (902) : 39 Mad 54 (DB). 


16. See (1910) 33 Mad 260 (262) (DB). Tenancy by sufferance in England does not interrupt the running of 
time against the lessor.) 


17. 1974 Rev LR 549 (Punj). (1971 Ren CR 243, Dissented from.) 
18. AIR 1972 Punj 317 (318, 319). 
19. AIR 1915 Mad 345 (348) (DB). 
20. AIR 1991 Orissa 88 (91) : (1991) 1 Ren CR 671. 
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who continue in possession after the death of such tenant.(21) In the undermentioned case 
(22) the right in question was held to be licence and it was remarked that if it was a tenure 
of any sort, it was a tenancy by sufferance. But as seen already, a licence imports a permis- 
sion of the owner while a tenancy by sufferance does not import such a permission. 

Where accommodation belonging to a company was provided to its employee and on 
his death reasonable time was granted to his widow to vacate the premises, she could not 
raise the plea of existence of licence of service tenancy. It is a case of wrongful holding of 
company’s property.(23) 

While in service of a Bank, its employee lived in an accommodation which was taken 
on lease by the Bank. On his ceasing to be in service, the landlord terminated the tenancy of 
the Bank and obtained ex parte decree for possession. Therefore employee could not con- 
tinue in possession of the premises. There was no landlord-tenant relation between land- 
lord and the employee.(24) 

In Adimulam v. Pir Ravuthan(25) the Madras High Court held that a tenancy by suf- 
ferance was a form of tenancy and that it required to be determined before the lessee could 
be sued in ejectment. This view is not correct and is not good law. 

Topham in his New Law of Property, 4th Edn., 1932, classes a tenancy by sufferance 
as a form of leasehold interest. He calls it the smallest estate known to the law, though he 
says the landlord can turn sucha tenant out of possession by an action of ejectment without 
giving him notice. Topham also points out that a tenancy by sufferance is not a legal estate 
under the English law. Topham’s classification may be understood in the following light. 
Although the possession of a tenant by sufferance is wrongful, he has a good title except 
against the owner of the property. In this sense, there does not seem to be anything wrong 
in referring to a tenant by sufferance as having an estate in the land. But it is not clear how 
a tenancy by sufferance can be said to be a form of leasehold interest, seeing that there is no 
privity between the parties in such a case. It is clear that the mere fact that the lessor suffers 
the tenant to continue in possession is not sufficient to create a leasehold interest in the 
legal sense of the term. But a similar objection may be taken also to the use of the words 
tenant and tenancy to describe the position of a tenant who holds over after the expiry of his 
lease without the assent of his landlord. It only seems to be a case of a loose use of terms 
adopted for the sake of convenience where such loose use is not likely to create any confu- 
sion. 

It has been held that a tenancy by sufferance, assuming that it is an interest in prop- 
erty, terminates on the death of the tenant.(26) or on transfer by him.(27) 

There is no substantial difference between a tenant by sufferance and a trespasser, as 
he is sometimes called.(28) But a tenant by sufferance enters by lawful demise or title 
O 
21. (1910) 37 Cal 674 (678) (DB) ** AIR 1924 Pat 572 (575) : 3 Pat 534 (DB). 

22. AIR 1918 Cal 601 (602) (DB). (Doe d. Knight v. Quigley, (1810) 11 RR 780, Referred to.) 
23. 1994 Cril LJ 1635 (1641) (Bom) : (1994) 2 Ren CR 320. 

24. 1993 (2) Bank LJ 182 (183) (All). 

25. (1885) 8 Mad 424 (426, 427) (DB). 

26. (1898) 22 Bom 893 (898) (DB) ** (1885) 8 Mad 424 (427) (DB). 

27. (1909) 31 All 514 (517) (DB). 


28. AIR 1915 Law Bur 47 (48) : 8 Low Bur Rul 270 ** (1898) 22 Bom 893 (898) (DB). (Roe v. Ward, 1 H BI 
96, Followed.) 
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though he afterwards wrongfully continues in possession.(29) But a trespasser’s entry on 
the property is itself wrongful. Where the Court grants time for execution of the ejectment 
decree it only postpones the execution of the decree for delivery of possession further. It 
does not protect the tenancy rights of the tenant. The tenant’s possession, despite the order 
of the Court, would remain that of a trespasser as during that period he had no statutory 
protection. (30) 


The question whether a tenant is holding over is a mixed question of law and fact and 
cannot be raised for the first time in the second appeal in the High Court.(31) 


38. Lessee holding over after expiration of lease — Lessor’s assent. 


Under S. 116, if a lessee continues to hold possession of the property after the deter- 
mination of the lease and the lessor by acceptance of rent from him, or otherwise, assents to 
his doing so, the lease is renewed from year to year or from month to month according to 
the purpose of the tenancy. But apart from the provisions of S. 116 the payment and accep- 
tance of rent may give rise by implication to a fresh tenancy between the parties after the 
expiry of the original one. Such a tenancy also would, in the absence of a contract, local law 
or usage to the contrary, be deemed under S. 106 to be one from year to year or month to 
month.(1) But there is one important difference between a tenancy renewed under S. 116 
(or under the principle thereof, where such principle is applicable) and a fresh tenancy 
created between the parties. In the former case, the tenancy continues to be the same.(2) 
But in the latter case the tenancy is not the same as the original one but a distinct and 
separate one. In the undermentioned case(3) the lease deed provided for the lessee building 
a house for the purpose of a shop on the land and carrying on business and paying rent 


29. AIR 1958 Punj 314 (315) : ILR (1959) Punj 1533. 

30. AIR 1977 All 22 : 1976 All LJ 616 : 1976 All WC 561 (DB). 

31. 1960 BLJR 403 (406) i 
Section 105 — Note 38 


1. AIR 1977 All 386 : 1977 All LJ 993 : 1977 All WC 651 ** AIR 1966 J & K 13 (22) : 1965 Kash LJ 369 
(DB). (Landlord availing himself of facilities provided to him under the lease and not calling upon tenant 
to take back security money on expiry of lease.) ** AIR 1965 All 326 (330) : ILR (1965) 2 AIl 519 (DB) 
** ATR 1962 All 604 (606) : 1962 All LJ 773 **AIR 1959 Cal 181 (186, 187) : ILR (1959) 1 Cal 639 
(DB). (Mere recognition for purposes of ejectment, that is, only for serving the notice to quit and bringing 
the suit for ejectment would not give transferee of tenant immunity against landlord's claim for eviction.) 
** AIR 1954 All 475 (478) : ILR (1955) 1 All 622 (DB). (Landlord can give assent to the legal represen- 
tatives of deceased tenant holding over.) ** (1898) 22 Bom 893 (898) (DB) ** AIR 1924 Pat 560 (563) : 
3 Pat 403 (DB) ** (1928) 112 Ind Cas 651 (652) (Lah). (Transfer of Property Act not applicable but 
principle of S. 116 applied.) ** (1911) 9 Ind Cas 141 (146) (DB) (Mad) **AIR 1927 Cal 725 (730) : 54 
Cal 813 (DB). (Tenancy renewed under S. 116 — Tenant has an assignable interest in land and assignee is 
liable for rent.) ** AIR 1915 Cal 64 (65) (DB). (Section 116 held inapplicable.) ** (1910) 6 Ind Cas 339 
(340) (Cal). (Lease for life — Death of lessee — Lessee's heirs continuing in possession thereafter.) ** 
(1870) 14 Suth WR 262 (265) (DB). (Lease for life — Lessee's heirs continuing in possession after 
lessee's death.) 


[See (1883) 9 Cal 908 (912) (DB). (But when the ex-tenant is not in exclusive possession but there is a 
scramble for possession the above principles will not apply.)] 

2. AIR 1965 All 326 (331) : ILR (1965) 2 All 519 (DB) ** AIR 1927 Cal 725 (729) : 54 Cal 813 (DB). 
[See also (1866) 3 Bom HCR (AC) 27 (30) (DB). (Lessee allowed to continue as yeariy tenant — He 
holds on terms contained in the expired lease.)] 


3. (1925) 90 Ind Cas 832 (833) (DB) (Cal). 
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every year to the lessor. There was a further provision that if rent was not paid in any year 
the lessor would be entitled to recover khas possession of the land. The lessee failed to pay 
rent and the lessor instead of recovering possession under the provisions of the lease deed, 
obtained a rent decree and in execution brought the property to sale. The property was 
purchased in auction by a third person. In a suit brought by the lessor against the third 
person for ejectment on the ground that the tenancy was a tenancy at will and was deter- 
mined by a proper notice to quit, it was held that the lease was a lease for life of the lessee 
subject to its determination if he failed to pay rent in any year, that when the original lessee 
failed to pay rent the lessor could have recovered possession; but as he did not do so and 
caused the property to be sold, the effect of the auction sale coupled with receipt of rent 
from the auction-purchaser was to create in him a tenancy in terms of the original lease, that 
is to say, during the life of the original lessee determinable on the grounds mentioned in the 
lease. 

Whether the tenancy by sufferance by the tenant continuing in possession after the 
expiry of a tenancy is converted into a tenancy in the legal sense of the term by renewal or 
otherwise, depends on the facts and circumstances of each case.(4) But slight evidence 
would be sufficient for this purpose.(5). 

Where after the expiry of a tenancy, a fresh lease-deed is executed but it is inadmis- 
sible in evidence owing to want of registration, the tenant can fall back upon the tenancy 
formed or renewed by payment and acceptance of rent and would not be without title.(6) 

Where the lease of premises was for specified period and sub-tenancy was created 
during its subsistence and on creation of sub-tenancy and determination of lease by efflux 


4. 1965 Cur LJ 393 (397) (Punj). (Conduct of landlord's Mukhtar in accepting rent, etc., after determination 
of tenancy held was evidence of continuation of tenancy.) ** AIR 1964 Madh Pra 288 (294) : 1964 MPLJ 
502 (DB). (Burden of proof is on tenant to prove extension.) ** AIR 1958 Punj 314 (316) : ILR (1959) 
Punj 1533 . (The landlord's consent may be express or implied but it must be established before the 
relationship of landlord and tenant can continue. The payment of rent, however, raises only a presumption 
in favour of the subsistence of the relationship, but this presumption may be rebutted by the other facts 
and circumstances of the case and in particular by the conduct of the landlord.) ** (1954) Madh BLJ 
(HCR) 499 (504). (Mere act of holding over after the expiration of the term of the lease does not necessar- 
ily create a tenancy of any kind, but that something more must be shown to establish that the lessor 
assented to the lessee continue in possession. AIR 1930 Cal 262 and AIR 1949 Nag 336, Foll.) ** AIR 
1949 Nag 336 (337) : ILR (1949) Nag 432. (Mere holding over after the expiry of the term of a lease does 
not create any kind of tenancy. Something more, for example, a demand for rent, must be shown to 
establish the lessor's assent.) ** AIR 1925 Pat 499 (500) (DB). (Marfatdari receipts given for rent — 
Held, no tenancy was created) ** AIR 1926 Cal 952 (953) (DB). (Where rent receipts are granted with the 
word 'marfatdar' it is not conclusive that there was no recognition by the landlord of the person who pays 
the rent as a tenant as per Jenkins, C.J., in 20 Ind Cas 664.) ** AIR 1925 Pat 216 (221): 4 Pat 139 (DB). 
(Where the assignees of an istumrari mokurari lessee are in possession of the property after the death of 
the lessee, mere receipt of rent by the landlord would not make the assignees tenants from year to year — 
In order to make them tenants from year to year the rent must have been paid and received upon the 
understanding that they were so.) ** (1908) 7 Cal LJ 90 (94, 95) (DB). (Grant for life — Receipts of rent 
in ignorance of grantee's death do not constitute recognition of the heirs as the tenants on the part of the 
grantor — No notice to quit is necessary.) 


5. (1898) 22 Bom 893 (893) (DB). 
[See (1888) 11 Mad 77 (80). (Whenever a tenant or Taiyat gets possession of land for one year and 


continues in possession at the expiration of that year, he is prima facie held to so continue on the terms of 
that lease.)] 


6. AIR 1917 Mad 735 (736) (DB). 
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of time, lessor refused to accept rent thereafter and there was no evidence that tenant and 
the sub-tenant acted on any representation made by lessor and altered their position to their 
detriment, held, that the tenant and sub-tenants were liable to be evicted and there was no 
question of applicability of equitable doctrine in their favour.(7) 


39. Lessee holding over after expiration of lease — Renewal clause in lease, 
effect of. 


As seen in Note 35, a covenant for renewal contained in a lease does not, by itself, 
extend the term of the lease, but only entitles the lessee to obtain a fresh lease. Hence, if the 
lessee continues in possession after the expiration of the original lease, he will not be en- 
titled to any interest in the property merely by virtue of the covenant for renewal. If the 
lessor assents to such holding over by the lessee, the lease will be renewed from year to 
year or month to month under S. 116 or a fresh tenancy of a similar kind may be created by 
implication from payment and acceptance of rent.(1) (See Note 38.) 


Apart from this, if the lessor sues for the ejectment of the lessee before the expiration 
of the period for which renewal has been promised, the lessee may be entitled to resist such 
a suit on various equitable grounds, such as the principle of part performance, the doctrine 
of Walsh v. Lonsdale, (2) etc. In such cases, the position of the lessee will be no higher than 
that of a person who is in possession of immovable property under a contract for the trans- 
fer of such property. As seen in Note 4 such a contract does not ipso facto constitute a good 
defence to a suit for ejectment against the intended transferee. For an account of the devel- 
opment of the law regarding the suitable grounds mentioned above, reference may be made 
to S. 53-A and the Notes thereon. 

Under the principles discussed in those Notes, the lessee in such cases will not be 
entitled to rely on the English doctrine of part performance, such doctrine having been held 
inapplicable to India. He will, however, be entitled to rely on the principle of that doctrine 
as embodied in S. 53-A, if the conditions required by that section are present. In cases in 
which specific performance of the covenant can be enforced, the lessee can obtain a stay of 
the suit for ejectment and sue for specific performance, on the principle laid down in Ariff 
v. Jadunath.(3) But it must be noted that the doctrine of Walsh v. Lonsdale (4) under which 
the lessee would be entitled to an equitable estate in the property, if the contract for the 
grant of a lease is specifically enforceable, does not apply to India.(See Note 3 on section 
53A.) 

Where, for any reason, the lessee is not entitled to rely on the abovementioned grounds 
of defence, but the tenancy has been renewed from year to year or month to month under S. 
116 (ora fresh tenancy of a similar nature has been formed) the lessee can rely on his rights 
under such tenancy.(5) 


7. AIR 1979 NOC 16 (Cal). 
Section 105 — Note 39 


1. AIR 1954 Pat 41 (43) : 1953 BLJR 403. (Lease for fixed term containing renewal clause — Tenant 
holding over not asking for re-settlement — Lessor not accepting any rent — Nothing to show that lessor 
assented to lessee continuing in possession — Held, lease is not renewed.) 


2. (1882) 21 Ch D 9 (15) : 52 LJ Ch 2 : 46 LT 858 : 31 WR (Eng) 109. 

3. AIR 1931 PC 79 (82) : 58 Ind App 91. 

4. (1882) 21 Ch D 9 (15) : 52 LJ Ch 2 : 46 LT 858 : 31 WR (Eng) 109. 

5. AIR 1923 Cal 130 (134) (DB) ** AIR 1927 Cal 725 (730) : 54 Cal 813 (DB). 
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As regards the case-law on the subject, some decisions simply hold that a covenant 
for renewal would be a good defence to a suit for ejectment by the lessor in such cases.(6) 
With regard to such decision the caution is necessary that a covenant for renewal will not 
be a good defence, if specific performance is not enforceable at the date of the suit. 


In Jardine Skinner and Co. v. Raji Surut Sundari Debi(7) the Privy Council expressed 
the view that if the lessor sought to turn out the lessee before the expiry of the period for 
which renewal has been promised, the lessee can compel him to renew the lease according 
to the covenant. This clearly implies that the covenant for renewal must be capable of being 
specifically enforceable at the time of the suit, if it should be available as a defence to the 
suit for ejectment by the lessor. Their Lordships have clearly pointed out that the lessee 
does not get any interest in the property merely by virtue of the clause for renewal. This is 
also the view which accords with the subsequent decisions of the Privy Council.(See Note 
3 on S. 53-A.) See also the undermentioned cases(8) which proceed on the same basis. 


Some decisions speak of the lessee in such cases as having an estate in the prop- 
erty.(9) Others hold that the lessee is in the same position as if the promised renewal has 
been made.(10) Such decisions obviously proceed on the applicability of the doctrine of 
Walsh v. Lonsdale(11) to India — a view which is not correct.(See Section 53-A, Note 3.) 


Where a lessee has been allowed to be in possession of the property for the full term 
for which renewal had been promised, he cannot thereafter rely on the covenant for re- 
newal in defence to the suit for ejectment by the lessor.(12) because in such a case, there 
would be no equity in his favour and the covenant for renewal would not be specifically 
enforceable. 

Where a lessee holds over after the expiry of his term and the landlord assents to his 
doing so, the effect is not to renew the lease for the full period provided for under the 
covenant for renewal but only from year to year or from month to month according to the 
purpose of the tenancy.(13) Where a lease is thus renewed from year to year or month to 
month, the lease so renewed is only a continuation of the original lease and not a distinct 
lease.(14) The terms of the original lease continue to bind the parties thereto.(15) Hence, 
the covenant for renewal which forms part of the original lease constitutes also a part of the 
renewed lease, and an assignee of such lease can enforce the covenant.(See Note 36.) 
———— 

6. (1912) 13 Ind Cas 364 (365) (DB) (Cal) ** AIR 1923 Pat 236 (237, 238) (DB). 
7. (1877-78) 5 Ind App 164 (168) (PC). 
8. AIR 1937 All 328 (332) (DB) ** AIR 1932 Mad 305 (307) : 55 Mad 519 (DB). (Case relating to subse- 
Letts agreement for renewal.) ** AIR 1926 Cal 1065 (1067) : 53 Cal 590 (DB). (5 Ind App 164 (PC), 
9. AIR 1931 Bom 178 (181) (DB) ** AIR 1927 Cal 725 (730) : 54 Cal 813 (DB). 
10. AIR 1967 Punj 159 (162). ((1912) 17 IC 180 (Cal), Rel. on.) ** AIR 1923 Pat 236 (238) (DB) ** AIR 
1921 Cal 574 (575) (DB) ** (1912) 17 Ind Cas 180 (184) (DB) (Cal.). 
11. (1882) 21 Ch D 9 (15) : 52 LJ Ch 2 : 46 LT 858 : 31 WR (Eng) 109. 
12. (1878) 5 Ind App 164 (169) (PC) ** AIR 1926 Cal 1065 (1067) : 53 Cal 590 (DB). 
13. AIR 1927 Cal 725 (729) : 54 Cal 813 (DB). 
14. AIR 1927 Cal 725 (729) : 54 Cal 813 (DB). 
15. AIR 1955 Mad 206 (207) : (1954) 2 Mad LJ 445. (Clause in the original lease that the tenants had no right 


to make improvements and in case they made improvements they had no right to any compensation is 
binding on the tenant holding over.) 
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40. Lessee holding over after expiry of lease — Basis of liability for compensation. 


As seen in Note 37 where a lessee holds over after a lease has expired, and the land- 
lord has not assented to such holding over, the lessee’s possession is wrongful. Hence, he is 
liable for mesne profits from the date of the determination of the lease.(1) He will not be 
liable for rent as there is no subsisting relationship of landlord and tenant between the 
parties. Nor will he be liable for damages for use and occupation(2) as his continuing in 
possession is not with the permission of the landlord (See Note 70.) His liability for com- 
pensation is ex delicto i.e., based on his liability for a tort whereas a claim for use and 
occupation is one arising ex contractu i.e., based on a contract (implied by law.)(3) 


Where in spite of decree for ejectment the tenant remains in possession by operation 
of law it could not be characterised as wrongful possession whilst protection afforded by 
law preventing execution of decree stands Landlord’s claim to mesne profits during the 
period not maintainable.(4) 


Where a tenant refuses to vacate after the termination of his tenancy, ordinarily the 
court awards mesne profits on the basis of the rent last paid by him. In the facts of the 


Section 105 — Note 40 


1. AIR 1956 Mad 216 (218). (The rentals of other pieces of property more or less of same description is a 
recognised method of determining mesne profits.) ** AIR 1953 Ajmer 24 (2) (25). (He is not liable to pay 
the rent but to compensate the landlord for the damages suffered by him.) ** AIR 1953 Trav-Co 369 
(370). (Liability for mesne profits is not affected by the fact that tenant had effected improvement against 
express stipulation in the lease.) ** AIR 1923 Bom 398 (398) (DB) ** AIR 1915 Low Bur 47 (48) : 8 Low 
Bur Rul 270. 


2. (1910) 7 Ind Cas 492 (493) (DB) (Cal) ** AIR 1915 Low Bur 47 (48) : 8 Low Bur Rul 270. 


[See also (1954) Madh BLJ (HCR) 499 (505). (It is a matter of discretion resting with the trial Court to 
decide whether the former tenant who contumaciously held over should be penalised or not to the extent 
of making him pay double the rent as compensation for use and occupation.)] 


[But see AIR 1949 Nag 336 (337). (Sub-lessee remaining in possession after expiry of lease — Lessor not 
assenting — Sub-lessee is liable for damages, for use and occupation.) ** AIR 1949 Nag 282 (284) : ILR 
(1948) Nag 922 (DB). (NOTE: In this case after holding that the ex-tenant holding over is no better than 
a trespasser and as such is not liable for rent, their Lordships proceed to say that he is only liable for 
compensation for use and occupation. It is submitted that the description of the nature of liability is not 
correct.)] 


[See however AIR 1953 Ajmer 24 (2) (25). (Tenant holding over without landlord's consent is not liable 
to pay rent but to compensate the landlord for damages suffered by him — The Court will in such cases 
have to determine the amount of damages.) ** AIR 1930 Mad 434 (438, 439). (Lessee entitled to remain 
in possession after expiration of lease till payment of value of improvements — He is liable not for mesne 
profits but only for rent at rate fixed under the lease. 

NOTE — It will be noted that in such a case the possession of the lessee is not wrongful. He is a licensee. 
The so-called rent in this case is really compensation for use and occupation, the rate at which such 
compensation is to be paid being the same as the rate of rent under the expired lease.)] 

3. (1899) 26 Cal 338 (347) (SB). (To enable the plaintiff to recover upon the footing of use and occupation 
there must be a tenancy, expressed or implied, there must be evidence of the existence of the relation of 
landlord and tenant, and of an entry into and occupation of the premises attributable to that tenancy.) ** 
AIR 1935 Mad 307 (308) ** AIR 1917 Mad 901 (902) : 39 Mad 54 (DB) ** AIR 1917 Mad 735 (736, 
737)) (DB). 

[See however 1944 AMLJ 21 (22). (Suit in ejectment after notice to quit—Suit is not an action in tort but 
under the T.P. Act — Tenant is liable for use and occupation.)} 


4. AIR 1977 All 22 : 1976 All LJ 616 : 1976 All WC 561 (DB). 


120 [S105 N40] Lease defined 
present case where the tenant had been in lawful possession and had been paying rent at the 
rate stipulated in the lease deed, the Court ought not to decree mesne profits at a higher rate 
against the tenant after the right to remain in possession had come to an end.(5) 

Where the tenant, under apprehension of eviction, gave proposal for enhancement of 
rent, that cannot be the basis for granting mesne profits to the landlord. Mesne profit is to 
be awarded at the rate of rent fixed under the agreement of tenancy.(6) 

41. Permanent lease. 

This section expressly provides that a lease may be granted in perpetuity.(1) Under 
English Law, a permanent lease is not valid.(2) The question whether a lease is a permanent 
one or not is one of construction depending on the facts and circumstances of each case. 
Merely because a lease is silent as to its term, it cannot be held to be a permanent lease. In 
such a case, it will be deemed to be a lease from year to year or month to month under 
S. 106.(3) Similarly, where the lease is intended to go on indefinitely and no definite term is 
fixed for the lease, it will be deemed to be a lease for the life of the lessee, and not a 
permanent lease.(See Note 28.) Lease for building purposes may prima facie be a perma- 
nent lease.(4) 

Though there is no presumption against perpetual lease, clear and unambi guous lan- 
guage is required to infer such a lease.(5) 

Where the agreement of lease for constructing building provides for certain definite 
period in the first instance and also that after expiry of that period the lessee can continue 
Possession on paying agreed rent and further provides for lessee’s right to remove con- 
struction at his will, the lease is for indefinite period and hence for lifetime.(6) 

This section refers to the creation of a permanent lease by act of parties. But a perma- 
nent tenancy can also arise by local usage or act of the Legislature.(7) Such a tenancy, 
Ll l 

5. AIR 1984 (NOC) 317 : (1984) 2 Cal LJ 1 (DB). 
6. 1987 All LJ 757 (759). 
Section 105 — Note 41 
1. (1910) 33 Mad 253 (254) (DB). 
2. The following is from Williams and Eastwood, Principles of the Law of Real Property, 1933 Edn., page 
109 : "There is no limit to the number of years for which a lease may be granted : a lease may be made for 99, 
100, 1000, or any other number of years; the only requisite on this point is that there be a definite period 


of time fixed in the lease at which the term granted must end; and it is this fixed period of ending which 
distinguishes a term frorn an estate of freehold.” 


3. (1878) 3 Cal 696 (699) (DB). (Occasionally there are local customs by which special terms and incidents 
are engrafted upon the contract of tenancy but the existence of the custom in such cases must be a matter 
of proof and no Judge has a right to act upon such custom unless their existence is duly established.) 
[See (1902) 25 Mad 507 (512) (DB). (A lets B into Possession of his land as tenant — B claiming perma- 
nent tenancy but failing to establish the same — The presumption is that B is a tenant from year to year.)] 

4. ILR (1953) Patiala 524 (527). (Transferee given a right to hold a site "Naslan bad Naslan" (from genera- 
tion to generation) and was to give the transferor some gur, milk and cash on certain occasion — The lease 
held to be permanent.) 

5. 1999 (1) Kant LJ 216 (233) (A lease of for 99 years with one option for renewal. Lessor also reserving 
substantial interest in leased Property. Not a permanent lease but only term lease). 


6. AIR 1971 SC 1878 (1883,1884) : 1971 SC D 601. 
7. AIR 1964 Tripura 36 (39). (Under the Tripura Tenancy Act (1 of 1926) under-raiyats have no permanent 
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however, will not be directly governed by the provisions of this Act. 


A permanent tenancy can also be acquired by prescription.(See Notes 79 to 81.) A 
landlord may also be estopped from denying the permanent character of a tenancy.(See 
Note 55.) A permanent lease is liable to forfeiture as any other lease.(8) (See also Note 47.) 


42. Permanent lease and creation of absolute estate — Difference. 


Even a permanent lease is only a transfer of the right of possession. The right of 
ownership or any interest therein is not transferred in such a case.(1) This distinguishes a 
permanent lease from a sale.(2) This also distinguishes it from various kinds of tenures in 
India of a permanent and hereditary character. Such tenures, no doubt do not constitute the 
full ownership of property. They are interests of a subordinate character. But the interest is 
one in the ownership of the property and not merely the right of possession. Hence, the 
transfers in such cases are of an absolute character. The transfer is not merely that of a right 
which comes back to the transferor, the moment it ceases to belong to a different person. 
On the right ceasing to belong to any one by the death of the last possessor intestate and 
without leaving any heirs, it will pass by escheat to the Government. (See Note 6.) 


right in the land. Under-raiyati right for a fixed term ceases on expiry of the term.) **AIR 1956 SC 305 
(312) : 1956 SCR 1. (Section 21, Bihar Tenancy Act (8 of 1885), confers on settled raiyats a permanent 
right of occupancy.) 

[See AIR 1924 PC 65 (67) : 51 Ind App 83. (Permanent right of occupancy can only be obtained by 
custom, or by a grant from an owner of the land who happens to have power to grant such a right, or under 
an Act of the Legislature.) ** (1910) 6 Ind Cas 632 (632) (Cal). (In this case it was held that the alleged 
custom of permanence was not proved.)] 


NOTE — Section 83, para (2) of the Bombay Land Revenue Code provides for a presumption of perma- 
nence to be made in respect of ancient tenancies in certain circumstances. 


8. (1898) 2 Cal WN 292 (294) (SB). (Forfeiture on lessee renouncing his character as lessee by claiming title 
in himself.) ** (1897) 24 Cal 440 (448). (Do.) ** (1883) 9 Cal 908 (912) (DB) ** AIR 1918 Cal 639 (641) 
(DB) ** AIR 1931 Cal 160 (163) (DB) ** AIR 1933 Oudh 161 (162) : 8 Luck 377 (DB). (Forfeiture 
clause on non-payment of rent does not affect permanency of tenure.) 
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1. (1859-61) 8 Moo Ind App 327 (338) : 4 Suth WR PC 73 (PC). (A portion of a zamindari in the Madras 
Presidency was held not to be a transfer within the words of S.8 of Madras Regulation XXV of 1802 
(which required sales, gifts and transfers of the proprietory rights of zamindars to be registered.) ** AIR 
1928 PC 234 (237) : 55 Ind App 320. (The word "lease" implies an interest still remaining in the lessor.) 
** AIR 1933 Bom 97 (98) : 57 Bom 194 (DB) ** AIR 1915 Cal 403 (404). (Hence it is doubtful whether 
a permanent tenant can acquire by prescription easement on the land of another permanent tenant holding 
under the same landlord.) **1898) 2 Cal WN 292 (294) (SB). (Perpetual lease is liable to forfeiture.) 
**(1897) 24 Cal 440 (447). (Liable to forfeiture.) 


[See also AIR 1936 Cal 727 (734) (DB). (Lease for 499 years is different from conveyance in fee simple.)] 


[But see AIR 1926 Cal 993 (994, 995) : 53 Cal 816 (DB). (In this case the transaction is referred to as a 
permanent lease but still held to create an absolute hereditary mokarari tenure.)] 


2. (1876) 25 Suth WR 43 (45) (DB). (Leases in perpetuity, however small the reserved rent, are not sales.) ** 
(1909) 36 Cal 1003 (1014, 1015) : 36 Ind App 148 (PC). (24 Cal 440, Approved.) ** (1912) 14 Ind Cas 
717 (718) (Oudh). (Permanent lease gives no right of pre-emption.) ** (1867) 8 Suth WR 106 (107) (DB). 
(A lease in perpetuity, however small the reserved rent, is not a sale.) ** AIR 1927 Oudh 161 (161) (DB). 
(Permanent lease — No right of pre-emption.) 

{But see (1911) 33 All 104 (106) (DB). (Where a lease purports to create a perpetual interest in the land 
reserving merely a nominal rent and is granted in consideration of a substantial sum paid as premium. held 
that the transaction is in reality a sale — Submitted not correct.)] 
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In Sonet Kooer v. Himmut Bahadur(3) a mokarrari hereditary tenure granted for the 
purpose of maintenance by a zamindar in Bengal was held by the Privy Council to be an 
absolute interest in the land of the above kind. A grant of what is referred to in the decisions 
as under-proprietary rights will also come under this category. When it is made for a price 
such a grant has been treated as a sale.(4) On the same principle an inam is different froma 
permanent lease.(5) So in Tarachand Biswas v. Ram Govind Chowdry (6) it was held by the 
Calcutta High Court that putnis, darputnis, seputnis, etc., in India are not mere leases but 
substantial interests in land. But at the same time it was held that such transactions were not 
out and out sales in spite of the payment of consideration. It was held that the transferee 
under such a transaction was entitled to possession. In Arumugham v. Subramaniam (7) 
Varadachariar, J. pointed out in his Judgment of Reference to the Full Bench that under 
Indian Law, an under-tenure is not the same as tenancy. 

Whether a transaction is a permanent lease or a sale or the creation of a subordinate 
proprietary right is a question depending on the facts and circumstances of each case. The 
payment of something corresponding to rent is not a conclusive test. Such payment is quite 
consistent even with a sale. In the undermentioned cases (8) the transaction was held to be 


3. (1876) 1 Cal 391 (398) : 3 Ind App 92 PC). 


4. AIR 1935 Oudh 217 (226) : 10 Luck 392 (FB) ** AIR 1925 Oudh 714 (714). (Fuaud will be presumed 
when sale is purposely called a lease.) ** AIR 1924 Oudh 426 (428) : 27 Oudh Cas 243 (DB). (In every 
instance the question whether a document is a sale or permanent lease will depend on a construction of all 
its terms.) ** AIR 1924 Oudh 203 (204) : 27 Oudh Cas 167 (DB). (Where in a lease by a superior 
Proprietor, the rent reserved is equal to, or only nominally in excess of the revenue, the transfer will be 
considered to be one of an under-proprietary interest, while in the case where the rent reserved is consid- 
erably in excess of the revenue, the transfer will be a lease as it purports to be — In this case the perpetual 
lease was held to be not a sale.) ** AIR 1922 Oudh 229 (231). (Rent more than Government revenue — 
Deed is lease and not sale.) **AIR 1922 Oudh 81 (81, 82). (Perpetual lease — Annual rent reserved 

‘substantially equal to Government revenue — No right of re-entry — Lease amounts to sale.) ** (191 1) 
14 Oudh Cas 41 (44) (DB). (Grant of birt sankalpa in respect of land receiving money consideration 
bir al S to pay revenue — No right of entry — Grant held to be of under-proprietary right and 
not of lease. 


[But see AIR 1914 Oudh 360 (360, 361) : 17 Oudh Cas 299 (DB). (A grant by a superior proprietor of 


under-proprietary rights by means of leases (birt sankalpa) giving heritable and transferable rights in lieu 
of a premium taken in advance, and an annual rent reserved thereby cannot be treated as a sale.)] 


of a free-hold interest. Where the deed does not divest the transferor of his ownership, there can be no 
inam, however extensive the interest which might be conveyed to the transferee.) ** AIR 1926 Mad 526 
(528) (DB). 

6. (1879) 4 Cal 778 (781, 782) (DB). 

7. AIR 1937 Mad 882 (891) : ILR (1937) Mad 638 (FB), 


[See also AIR 1946 Oudh 129 (143) : 21 Luck 194 (DB). (The difference between a lease of immovable 
Property and a sale of an under-proprietary tenure is well understood. An under-proprietary tenure is a 
tenure peculiar to Oudh and has its special incidents. Though in one sense a subordinate right, it partakes 


8. (1962) 64 Pun LR 165 (171). (Premium for permanent lease fixed at Rs.9,000 and annual rent at Rs. 40 — 
Transferee entitled to recover premium money in case of acquisition by Government — Land revenue to 
be paid by lessor or deducted from rent if paid by lessee — Transaction held to be a lease and not sale.) ** 
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a lease and not a sale or any other kind of transfer of a proprietary interest. In the cases 
noted below, (9) the transaction was held to be a sale or other kind of transfer of a propri- 
etary right, notwithstanding the reservation of a payment corresponding to rent. 

Where the transaction is a permanent lease, on the death of the last holder of the lease 
intestate and without leaving any heirs, the interest will revert to the grantor on the prin- 
ciple discussed in Note 6.(10) But if the interest is an absolute one it will pass by escheat to 


AIR 1954 Mad 161 (163) : (1953) 2 Mad LJ 478. (Deed not divesting ownership — Provision for payment 
of rent and for cancellation of lease upon breach of any condition — Transaction held lease and not 
"Inam" within meaning of S. 3(2) (d), Madras Estate Land Act, 1908.) ** AIR 1951 All 655 (660). (Bhej 
Barars of village Tindwari were a kind of sub-proprietors and not tenants of the lands held by them but 
that the Bhej Barars were to be assimilated to the position of a permanent lessee with a limited right of 
disposal of their holding and that, therefore, the holding reverted to the zamindar on the death of the Bhej 
Barar tenant without leaving any heirs.) ** AIR 1948 Oudh 7 (9). (Transfer of under-proprietary rights — 
Transferor's liability to rent not affected — Transfer is lease.) ** AIR 1943 Oudh 125 (127) : ILR 18 Luck 
303. (Transfer by an under-proprietor held to be a lease and not sale.) **AIR 1924 All 60 (61) 
(DB).(Premium almost equal to value, and small rent do not constitute sale.) ** AIR 1923 All 560 (561). 
(Lease deed conferring on lessee extensive rights including right to sink well or to construct house — No 
right of re-entry reserved — Lease is not sale.) ** AIR 1923 Bom 146 (147) (DB). (Right to hold land for 
500 years conveyed — Alienation is not sale but lease.) **AIR 1920 Cal 47 (48). (Agreement under 
kobala that sadar jama should be paid to proprietor — Payment, however, recorded as rent — Person 
paying recorded as tenant — Relationship of landlord and tenant held existed.) ** 1907 Pun Re No. 136, 
p. 652 (655, 656) (DB). (Agreement creating right of occupancy in consideration of money payment plus 
annual rent and services — Right of reversion stipulated for on happening of certain event — Agreement 
is lease.) ** AIR 1926 Mad 55 (57) : 48 Mad 821 (DB). (Agraharamdar granting kudiwaram rights in 
consideration of rent and premium— Promissory note executed for premium — Grant amounts to lease.) 
** (1895) 8 CPLR 33, (35.) (In spite of the use of the word "sell" it was held that the instrument was a 
lease.) ** AIR 1942 Oudh 151 (155) : 17 Luck 401. (Rent payable annually and transferor reserving rent 
for himself — Deed held lease and not sale — Omission of re-entry clause held not material.) ** AIR 
1927 Oudh 161 (161) (DB). (Land transferred in perpetuity for premium and on condition that transferee 
should pay revenue and malikana — Transfer held to be lease.) **AIR 1924 Oudh 203 (204, 205) : 27 
Oudh Cas 167 (DB). (Under-proprietary share perpetually leased out with heritable and transferable rights 
— Lease held not to be sale.) **AIR 1922 Oudh 229 (231). (Rent more than Government revenue — Deed 
is lease.) **(1912) 14 Ind Cas 717 (718) (Oudh). (Deed of permanent lease giving right of permanent 
possession to lessee in consideration of money as zar-i-peshgi and of an annual rent is not sale deed.) ** 
AIR 1932 Pat 97 (98) : 11 Pat 98 (DB). (Deed creating settlement of land in lieu of future recurring annual 
payment is lease.) 


9. (1879) 4 Cal 327 (330) (DB). (A person who holds as owner on the terms of paying a fixed sum annually 
to the former owner is not a lessee.) ** AIR 1929 Lah 583 (583, 584) (DB). (Alienation of land on 
nazrana, nominal rent and full powers of transfer is sale.) ** AIR 1914 Lah 290 (292) (DB). (Deed 
purporting to be perpetual lease but transferring proprietary rights for valuable consideration is deed of 
sale.) ** AIR 1941 Oudh 12 (14). (Deed purporting to be perpetual lease of under-proprietary right held 
to be sale.) ** AIR 1933 Oudh 329 (331). (In spite of the use of the words "malikana" and "nazrana" the 
deed was held to be sale.) ** AIR 1930 Oudh 300 (301) : 5 Luck 721. (Document called lease but on 
proper construction appearing to be sale — Court is not bound to hold it as lease.) ** AIR 1921 Oudh 240 
(241). (The words "naslan bad naslan" prima facie import intention to convey an absolute lease.) ** AIR 
1927 Pat 254 (255) : 6 Pat 358 (DB). (Permanent tenure-holder leasing in perpetuity part of his tenure for 
nominal rent which represented proportionate amount of rent payable by him in respect of tenure — 
Transaction was held to be sale.) ** AIR 1926 Pat 80 (80) (DB). 

[See also AIR 1920 Cal 693 (693, 694) (DB). (A transferring to B a share of lands and then receiving rent 
for long time — This alone does not create a tenancy where the facts show that the parties were in co- 
ordinate position.) ** AIR 1937 Lah 97 (98) : ILR (1937) Lah 202 (DB). (Vendee entered in mutation 
proceedings as tenant — No lease but sale.)] 

10. AIR 1967 All 405 (408) : 37 Com Cas 773 (DB). ((1876) ILR 1 Cal 391 (PC), Distinguished.) ** AIR 
1924 All 60 (61) (DB). 


124 [S105 N42] Lease defined 


Government. (11) The undermentioned decisions (12) must be understood in the light of the 
above principles. i 

A lease in perpetuity is not recognised as a lease under the English law. It is treated as 
a transfer of the fee simple. But this section expressly provides that a lease may be one in 
perpetuity. : 

The decision of the Privy Council in Sonet Kooer’s case. (13) referred to above, must 
not be taken to lay down that on the death of the last holder of a permanent lease, intestate 
and without leaving any heirs, his interest will pass by escheat to the Government and not 
revert to the grantor of the estate. The interest in question in that case is expressly held to be 
an absolute one. In Panchubala v. Jotindra(14) the interest is referred to as a permanent 
lease and yet is held to be an absolute interest which escheats to the Government on the 
death of the last holder intestate and without leaving any heirs. Reliance is placed for this 
purpose on the decision in Sonet Kooer’s case. It looks as if their Lordships have not cor- 
rectly appreciated the decision in Sonet Kooer’s case. 

43. Permanent tenancy — Onus of proof. 


Where the relationship of landlord and tenant is established between two persons and 
the tenant claims that the tenancy is permanent one, it is for him to prove his claim. It is not 
for the landlord to prove that the tenancy is not permanent. Unless the contrary is proved, 
the law will presume the tenancy not to be permanent. This principle is recognised in S. 106 
which provides that, in the absence of an agreement to the contrary, a lease will be deemed 
to be one from year to year or from month to month according to the purpose of the lease. 
It is true that a tenancy may be permanent by custom or under a statutory provision, irre- 
spective of the agreement between the parties. But in every case it is for the tenant to 
establish that by agreement, custom or law his tenancy is permanent.(1) So. in Nainapillai 


eC 


[But see AIR 1926 Cal 993 (994, 995) : 53 Cal 816 (DB). (In this case the transaction is referred to as a 
permanent lease and yet it is held to create an absolute estate which escheats to the Crown on the death of 
the last holder intestate and without leaving any heirs.)] 


11. (1876) 1 Cal 391 (402) : 3 Ind App 92 (PC). (Absolute hereditary mokurary tenure.) ** AIR 1926 Cal 
993 (994, 995) : 53 Cal 816 (DB). (In this case the interest is referred to as a permanent lease yet held to 
be an absolute interest.) 


12. AIR 1951 All 655 (660) ** AIR 1925 Pat 57 (59) : 3 Pat 818 (DB). (A hereditary and rent-free service 
tenure is not necessarily permanent.) ** AIR 1932 All 437 (438) (DB) ** (1902) 15 CPLR 89 
(90). ((1876) 3 Ind App 92 (PC), Foll.) ** ( 1902) 15 CPLR 175 (177). (If absolute occupancy rights under 
C.P. Tenancy Act could form the subject of an escheat then the escheat would be to the Crown and not to 
the landlord.) **AIR 1932 All 53 (55) (DB). (Rights of ex-proprietary tenant extinguished by ejectment 
— The rights do no escheat to the Crown but revert to the zamindar, 33 All 111 (SB), Followed.) ** 
(1911) 33 All 111 (116) (SB). 30 All 488, Overruled.) 


13. (1876) 1 Cal 391 (398) : 3 Ind App 92 (PC). 
14. AIR 1926 Cal 993 (994, 995) : 53 Cal 816 (DB). 
Section 105 — Note 43 


. AIR 1961 Ker 222 (223) : 1961 Ker LT 103 (FB) ** AIR 1957 All 346 (351) ** (1955) 21 Cut LT 78 (79) 
** AIR 1955 Pat 499 (500) : ILR 34 Pat 767 (DB) ** AIR 1954 Mad 412 (414) : (1953) 2 Mad LJ 160 ** 
AIR 1952 Orissa 165 (166) : ILR (1951) Cut 134 (DB). (Sub-tenant of raiyati land claiming permanent 
tenancy.) **AIR 1946 Bom 365 (373, 374) : ILR (1946) Bom 794 (DB). (To claim presumption of perma- 
nent tenancy, tenant of watan lands neèd not trace back his possession to a time when land was alienable.) 
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v. Ramanathan(2) the Privy Council observed as follows : 


“It cannot now be doubted that which a tenant of lands in India in a suit by his landlord to eject 
him from them, sets up a defence that he has a right of permanent tenancy in the lands, the onus of 
proving that he has such right is upon the tenant ..... A permanent right of occupancy in land in India 
is a right, subject to certain conditions of a tenant, to hold the land permanently which he occupies. It 
is a heritable right, and in some places it possibly may be transferable by the tenant to a stranger. That 
permanent right of occupancy can only be obtained by a tenant by custom, or by grant from an owner 
of the land who happens to have power to grant such a right, or under an Act of the Legislature.” 


In Seturatnam Aiyar v. Venkatachela Goundan (3) the Privy Council said as follows : 

“Permanence is not a universal and integral incident of an under-ryot’s holding if claimed, it must 

be established. This may be done by proving a custom, a contract, or a title and possibly by other 
means.” (4) 

The mere fact that the uniform fixed rent had been paid for a long time or that the 
tenant has been in possession for a long time making construction thereon at his own cost 
would not raise a presumption that the tenancy was permanent. In every such case the 
inference of permanency is a question of fact depending on the particular case.(5) Where a 


** AIR 1928 Pat 431 (434) : 7 Pat 341 (DB) ** AIR 1924 All 915 (916) ** AIR 1924 Mad 828 (828) ** 
AIR 1923 Pat 111 (112, 113) (DB). (Lessee not producing lease deed, though it was in his possession — 
Inference is that the lease was only a temporary one.) ** AIR 1921 Bom 224 (224) : 45 Bom 350 ** AIR 
1921 Mad 462 (463) (DB) ** AIR 1915 Cal 711 (712) (DB) ** (1903) 7 Cal WN 734 (740) (DB) ** AIR 
1920 PC 67 (69) : 47 Ind App 76. (Permanent occupancy right claimed against ryotwari pattadar.) ** 
AIR 1929 PC 156 (157) : 56 Ind App 248 ** AIR 1924 PC 65 (66) : 51 Ind App 83. (Proof of land 
occupation at a fixed rent does not satisfy the onus.) ** (1905) 32 Cal 51 (61) : 31 Ind App 149 (PC) ** 
(1889) 16 Cal 223 (232) : 16 Ind App 6 (PC) ** (1861) 8 Moo Ind App 327 (332) (PC) ** AIR 1929 Cal 
37 (38, 40, 41) : 56 Cal 738 (DB) (Whether the tenant has succeeded in discharging the onus is to be 
judged by the well-recognized rule of circumstantial evidence that such evidence should not merely point 
to the inference that is to be drawn, but that the evidence must be of such a nature that it can possibly lead 
to no other inference.) ** AIR 1926 Cal 322 (325) (DB) ** AIR 1914 Mad 564 (567) : 37 Mad | (DB) ** 
AIR 1922 Bom 402 (402, 403) : 47 Bom 4 (DB). (Overruled in AIR 1940 PC 192, on a different point.) ** 
AIR 1919 Mad 293 (296, 301) (DB) ** (1902) 25 Mad 507 (510) (DB) ** (1890) 13 Mad 249 (253) (DB) 
** (1888) 11 Mad 77 (80) (DB) ** (1911) 9 Ind Cas 141 (142) (DB) (Mad). (Mokhasa right set up.) ** 
AIR 1931 Bom 436 (444) (DB). (Origin of lease known — Lease is title of lessee — He is, therefore, 
responsible for preserving it and for producing it to substantiate his claim — Its loss does not entitle him 
to an inference in his own favour.) ** AIR 1921 Bom 454 (454) ** (1878) 3 Cal 696 (699) (DB) ** (1907) 
5 Cal LJ 178 (179) (DB) ** (1897) 24 Cal 440 (446) ** AIR 1931 Mad 577 (578, 579) ** (1899) 22 Mad 
264 (266). 

[See also AIR 1955 Tripura 7 (8). (Ina suit for ejectment, the landlord has to prove first that he has a right 
to eject the tenant and then the onus is on the tenant to prove permanent tenancy.) ** AIR 1919 Mad 1135 
(1136, 1137) (DB). (Principles affecting the onus of proof and presumptions arising in ejectment suits 
discussed.) ** 1885 Bom PJ 160 Reprint p. 150 (150, 151) (DB). (Person executing kabuliyat in favour of 
inamdar and taking possession of land under such kabuliyat in consideration of the agreement contained 
therein to pay the assessment — Whether kabuliyat must be deemed by virtue of local usage to imply a 
term that the lessee is to be entitled to continue in possession as long as he pays the assessment, is a matter 
in regard to which the onus of proof is on the tenant.)] 


2. AIR 1924 PC 65 (66, 67) : 51 Ind App 83. 
3. AIR 1920 PC 67 (69) : 47 Ind App 76. 


4. See also the following cases to the same effect : AIR 1929 PC 156 (157) : 56 Ind App 248 ** AIR 1932 
Cal 398 (403) (DB). 


5. AIR 1972 SC 110 (413) : (1972) 2 SCJ 629, (Special Appeal No. 8 of 1957, D/- 30-9-1963 (All), Re- 
versed.) ** 1970 WLN 254. 
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document shows the lease as permanent one it is on lessor to prove that it is not so.(6) 

Where the entire evidence on both sides is once before the Court, the question as to 
onus of proof is not material and is purely of academic interest and the issue as to perma- 
nence will be determined on the evidence before the Court and not with reference to the 
question of burden of proof. (7) 

Where a tenant sets up a permanent tenancy but fails to establish his claim, he can fall 
back upon any lesser title which may be proved. (8) 

Where a tenant claimed right of permanent tenancy over two abadi sites over one of 
which was the tenant’s house and on another a kiln and the tenant had succeeded to the 
tenancy since 3 generations and was burdened with the obligation to pay rent in cash or in 
kind of earthen pots, the tenancy is not a tenancy at will but of a permanent character and 
cannot be revoked so long as the rent is paid.(9) 

44. Principle of lost grant as applied to permanent tenancies. 


Under S. 107 a permanent lease can only be created by a registered deed. But neither 
writing nor registration was necessary for the granting of such a lease before this Act was 
passed. (1) Under S. 2, rights created under leases granted before the Act are not affected 
by the provisions of this Act. 

If such lease has been granted by a written instrument, then under S. 91 of the Evi- 
dence Act, the terms of the lease can only be proved by producing such document or by 
secondary evidence thereof. In such cases, the question whether a permanent lease has 
been granted will be a question of construction of the document. But in case of ambiguity 
in the document evidence of the conduct of the parties and other circumstances would be 
admissible to prove the nature of the interest created. (2) Such evidence would also be 
admissible for a similar purpose, if no direct evidence is forthcoming of a verbal lease. 
Where the origin of the tenancy is not known, then the history and mode of enjoyment of 
the property and other circumstances connected with it constitute the only evidence, from 
which to infer the nature of the tenancy. (3) But there is an important distinction between 
the last mentioned case and two cases previously mentioned. 

—————— aa 
6. AIR 1984 Andh Pra 176 (DB). 


7. AIR 1922 PC 292 (302) : 49 Ind App 286 ** AIR 1920 PC 67 (69) : 47 Ind App 76 ** AIR 1931 Bom 436 
(443) (DB) ** AIR 1921 Mad 462 (463) (DB). 

8. (1890) 13 Mad 249 (253) (DB). 

9. AIR 1972 Him Pra 11 (14) : (1971) 1 Sim LJ (HP) 16 (DB). 
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1, AIR 1929 Cal 37 (38) : 56 Cal 738 (DB) ** (1879) 3 Bom 340 (344, 345). (A sanad is not indispensable 
to the proof of mirasi tenure. Mirasi right or perpetuity of tenure, like other facts, may be proved by 
various means.) 

2. AIR 1925 Cal 340 (340, 341) (DB) ** AIR 1918 Cal 1 (2) : 46 Cal 160 (DB) ** AIR 1915 Cal 250 (253) 
(DB). 


3. AIR 1966 SC 629 (632) : (1966) 1 SCR 831 ** AIR 1957 Andh Pra 632 (639) : 1956 Andh WR 89 (DB). 
(Reversed on another point in AIR 1966 SC 681.) ** AIR 1952 Orissa 99 (105, 106) : ILR (1949) 1 Cut 
139 (DB) ** AIR 1952 Orissa 156 (166) : ILR (1951) Cut 134 (DB). (The fact that in two successive 
settlements the defendants have been recorded as sikimi tenants or sub-tenants alone would militate against 
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This distinction consists in the presumption of an origin in a lawful title which would 
be applicable to a case where the origin of the tenancy is not known. This presumption does 
not apply where the origin of the tenancy is known. In such cases, circumstantial evidence, 
where admissible, must establish conclusively that the tenancy is a permanent one. (4) No 
doubt, under S. 114 of the Evidence Act, the Court may presume the grant of a permanent 
tenancy, if the proved facts make such grant likely in the opinion of the Court. But the Court 
is not bound to presume such grant. But where the origin of the tenancy is not known, the 
presumption of a lawful origin is one of law which the Court is bound to make if the 
evidence justifies such a presumption. (5) Further, much less evidence would be sufficient 
to justify such presumption than would be necessary to make a grant of permanent tenancy 
likely. To raise such presumption of origin in a lawful title, it is sufficient if the evidence is 
such that a grant of permanent tenancy is in its nature practicable and reasonably capable 
of being presumed without doing violence to the probabilities of the case. (6) This pre- 
sumption of lawful origin is also referred to as the presumption of a lost grant, it being 
presumed that there was a grant, the evidence of which has been lost. 

But apart from the presumption of lawful origin above referred to, even considering 
the matter as one of likelihood under S. 114 of the Evidence Act, the fact that the origin of 
a tenancy is not known will make it easier to draw an inference of permanence in favour of 
the tenant than if the origin of the tenancy is known. (7) 


permanent tenancy under S. 79, Mysore Land Revenue Code.) ** AIR 1928 Cal 597 (599) : 55 Cal 1029 
(DB). (Where the origin of the tenancy is unknown, the tenant must need prove such facts that the reason- 
able inference therefrom is that the tenant had been granted a permanent right of occupancy.) ** AIR 1918 
Cal 1 (2) : 46 Cal 160 (DB) ** AIR 1925 Cal 340 (340, 341) (DB) ** AIR 1924 Cal 465 (466) (DB) ** 
AIR 1924 Cal 156 (157) (DB) ** (1900) 27 Cal 570 (582) (DB) ** (1874) 21 Suth WR 386 (387, 388) 
(DB). (The maxim optimus interpres rerum usus, (Usage is the best interpreter of things) applies even to 
cases of landlord and tenant.) ** AIR 1925 Cal 309 (315) : 52 Cal 43 (DB) ** AIR 1929 Cal 37 (38) : 56 
Cal 738 (DB). : 


4. AIR 1953 Orissa 92 (94, 95) : 18 Cut LT 33. (Where the Inam register shows clearly the origin of the 
tenancy and also shows that some Jodi was actually payable to the zamindar, there can be no question of 
presuming a lost grant from the mere fact of non-payment in spite of demand.) ** AIR 1939 Pat 296 (299). 
(Where origin of tenancy is known, it is impossible to hold, as a matter of inference from facts proved, 
that tenancy is other than what it purports to be.) 


[See AIR 1929 Cal 37 (38) : 56 Cal 738 (DB). (NOTE — In this case the origin of the tenancy was not 
known. But the question is treated as purely one of inference from facts and the presumption of lawful 
origin is not considered as capable of making any difference. The case shows that the degree of proof that 
would be necessary if the question is one of inference. In such cases, it is stated by Mukerji, J. (page 41 of 
AIR 1929 Cal) that the well-known rule of circumstantial evidence will apply, viz., that the evidence must 
be of such a nature that it can possibly lead to no other inference. There is no reference to Section 114 of 
the Evidence Act under which if the evidence makes the grant of a permanent tenancy likely the contrary 
is proved. But it should be taken that his Lordship includes an inference drawn by means of a presumption 
under S. 114 of the Evidence Act within his proposition. Because, when a Court chooses to presume a fact 
under S. 114, and the presumption is not rebutted, "no other inference would be possible" in the circum- 
stances of the case.)] 

5. AIR 1955 SC 228 (232) : 1955 SCR 1168. (Before raising a presumption of lost grant it must be estab- 
lished that the grant was one which could have legally been made by him. AIR 1951 Cal 385, Reversed.) 
** AIR 1953 SC 195 (196) : 1953 SCR 1001. 


6. AIR 1930 PC 103 (105) : 57 Ind App 125 ** ILR (1954) Cut 578 (586). (Lessee's family in uninterrupted 
possession for four generations — No increase of rent by landlord — Presumption applied.) ** AIR 1952 
Orissa 99 (105, 106) : ILR (1949) 1 Cut 139 (DB). 


7. AIR 1929 Cal 37 (38) : 56 Cal 738 (DB) ** (1900) 27 Cal 570 (582) (DB). (In this case there was a 
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When can the origin of a tenancy be said to be not known? It has been held by the 
Calcutta High Court that where it is known who the original parties to a lease were, the 
mere fact that the date of the letting is not known will not make the tenancy one of un- 
known origin.(8) In a Bombay case, (9) the date of a tenancy was known but the records 
containing evidence as to the terms of the lease were destroyed during riots. It was held that 
the tenancy was not of unknown origin. Decisions bearing on S. 83 para (2) of the Bombay 
Land Revenue Code may usefully be referred to in this connection. (10) 

In the case-law on this subject there is generally no reference to the presumption of 
lawful origin or lost grant. But there is no room for thinking that such a presumption is 
considered not applicable to such cases. In Nainapillai v. Ramanathan (11) the Privy Coun- 
cil remarked that, 


“as no grant of a right of permanent occupancy has been produced or even alleged, it is not 
apparent how a right of permanent occupancy could have been obtained by the defendants or by any 


predecessor in title of theirs, except by a lost grant or grants, and that is not even suggested.” 

This clearly implies that in their Lordships’ opinion the presumption of lost grant 
may apply to such cases. And in Abdul Hakim v. Elahi Baksha (12) Chakravarti, J., ex- 
pressly stated that the principle on which a permanent tenancy is proved by circumstantial 
evidence in cases of tenancies of unknown origin is the principle of lost grant. Rankin, J., in 
Kamal Kumar v. Nandalal.(13) however, considered that the reference to a lost grant in 


kabuliyat from which it was held a fresh tenancy commenced.) ** AIR 1926 Cal 634 (636). (Tenancy for 
residential purposes — Origin known — Held, not permanent.) 


8. AIR 1932 Cal 398 (402) (DB). 
9. AIR 1931 Bom 436 (444) (DB). 


10. See for instance — (1900) 2 Bom LR 93 (94) (DB). (The saving clause of S. 83, seems to contemplate that 
though the commencement and duration of the tenancy may be lost in the obscurity of antiquity, still there 
may be vested in the landlord a right by agreement to enhance rent and evict for its non-payment.) 


11, AIR 1924 PC 65 (72) : 51 Ind App 83. (NOTE — As their Lordships have stated that the only possible 
way in which a permanent tenancy could be proved in the case was by a lost grant, their discussion of the 
probabilities of the case must be taken to relate to the question whether a lost grant can be presumed in the 
case. They hold that in the circumstances of the case, a lost grant cannot be presumed. This is what they 
mean by saying that such grant is "not even suggested", and not that the plea has not been taken and 
therefore they are not going to consider the question. In AIR 1930 PC 103 their Lordships presumed the 
legality of a permanent grant but in this case they refused to do so. This is because in AIR 1930 PC 103 
there was sufficient material before the Court to presume the legality, while in this case there was no 
sufficient material for the purpose.) 


[See also AIR 1920 PC 67 (70) : 47 Ind App 76. (NOTE — Confirming on evidence the finding of the 
High Court that a permanent tenancy had been granted, the Privy Council observed “nor is it in their 
opinion (opinion of Privy Council) to be regretted that effect has been given to the very long possession, 
‘immemorial’ in the High Court's view, of the defendants and their predecessors".)] 


12. AIR 1925 Cal 309 (312) : 52 Cal 43 (DB). 


13. AIR 1929 Cal 37 (40) : 56 Cal 738 (DB). (NOTE — Both the learned Judges in this case (Rankin and 
Mukerjee, JJ.) treat the question as one purely of inference of fact though the tenancy was of an unknown 
origin. Mukerji, J., pointedly says that the circumstantial evidence in support of the claim of permanent 
tenancy must be so strong that it can possibly lead to no other inference. This brings out clearly what 
difference it would make if the presumption of lost grant is resorted to. For raising such presumption, the 
above high degree of proof is not necessary. It is not even necessary that the grant of permanent tenancy 
must be likely on the evidence in the case. It is sufficient if such grant is reasonably capable of being 
presumed from the evidence, which is a very different thing from the grant being likely.) i 
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such cases is confusing and misleading. It would appear that in his Lordship’s view such a 
theory is useful only where there is a question of the lawfulness of a permanent grant. As 
permanent tenancies before the Transfer of Property Act could be created without writing 
or registration, there could be no question of any legal defect on account of their mode of 
creation and where there is no question of any other legal defect the theory of lost grant 
need not be invoked. But his Lordship has overlooked the observations (above referred to) 
in Nainapillai v. Ramanathan which show that the presumption of lost grant may be use- 
fully resorted to in such cases, even though the legality of the grant may not be in question. 


As already pointed out, this presumption is distinct from an inference of permanent 
tenancy and may establish such tenancy, even though as a mere matter of inference from 
evidence such tenancy may not be held as proved. In Muhammad Mazaffaralmusavi v. Bibi 
Jabeda Khatun (14) the Privy Council expressly applied the presumption of a lawful origin 
to a case of permanent tenancy. No doubt, in that case, their Lordships were concerned with 
the legality of the grant . But their Lordships’ observations are quite general and do not 
imply that they are confined to cases where the legality of a grant is questioned. The prin- 
ciple of lost grant was referred to and applied in as old a decision as Gooroo Pershad v. 
Bykunto Chunder Roy, (15) and though this does not seem to have been a case of permanent 
tenancy, it shows that the principle is of general application. 


The following passage from Muhammad Mazaffaralmusavi v. Bibi Jabeda Khatun 
(16) shows the nature of presumption of lawful origin and how it differs from an inference 
of such origin under S. 114 of the Evidence Act : 


“The presumption of an origin in some lawful title, which the Courts have so often readily made 
in order to support possessory rights, long and quietly enjoyed, where no actual proof of title is 
forthcoming, is one which is not a mere branch of the law of evidence. It is resorted to because of the 
failure of actual evidence. Hence, their Lordships cannot accept the appellant’s contention that the 
provisions of the Evidence Act, S. 114, prevent the inference of a consent by the Kazi in the absence 
of any evidence of an application to the Kazi for leave; or some other proved fact of that kind. The 
matter is one of a presumption, based on the policy of the law but even considered as an inference 
from proved facts, the leave presumed is a thing, which may well be regarded as likely to have 
happened. At the same time it is not a presumption to be capriciously made, nor is it one which a 
certain class of possessor is entitled to de jure. In a case such as this, where it is necessary to indicate 
what particular kind of lawful title is being presumed, the Court must be satisfied that such a title was 
in its nature practicable and reasonably capable of being presumed, without doing violence to the 
probabilities of the case. The presumption is not an open sesame, with which to unlock in favour of 
particular kind of claimant a closed door, to which neither the law nor the proved facts would in 
themselves have afforded any key. It is the completion of a right, to which circumstances clearly 
point, where time has obliterated any record of the original commencement.” 


Note — The reference to the permission of the Kazi in the above passage is to be 
understood in this way. If the Kazi had permitted the transaction it would be valid. 

See also the undermentioned decision (17) of the Supreme Court taking a similar 
view. 

The doctrine of lost grant has no application to the case of inhabitants of particular 
localities seeking to establish rights of user to some piece of land or water. No lost grant can 


14. AIR 1930 PC 103 (105) : 57 Ind App 125. 

15. (1866) 6 Suth WR 82 (83) (DB). 

16. AIR 1930 PC 103 (105) : 57 Ind App 125. 

17. AIR 1955 SC 228 (230, 231) : 1955 SCR 1168. 
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be presumed in favour of a fluctuating and unascertained body of persons who constituted 
the inhabitants of a village. (18) 
A presumption of lost grant cannot be founded on the entry in record of rights. (19) 


Failure on the part of the plaintiff to make out a definite case of a lost grant in his 
argument before the lower Court, does not debar him from subsequently doing so when 
pleadings and evidence make out such a case. (20) 


45. Permanent tenancy — Presumption of validity of grant in case of tenancies of 
unknown origin. 

It has been seen in Note 44 that in the case of tenancies of unknown origin it may be 
presumed from the circumstances of the case that a permanent interest was granted al- 
though as a matter purely of inference from evidence such a result may not necessarily 
follow. This presumption is one based on the policy of the law and is not a part of the law of 
evidence. The presumption will apply not only to the factum of a grant but also as to its 
legality. In Muhammad Mazaffaralmusavi.y. Bibi Jabeda Khatun.(1) the presumption was 
applied to the legality of the grant of a permanent lease by the mutwalli of a wakf. It was 
held that the permission of the Kazi which would have validated the lease must be pre- 
sumed, in the circumstances of the case, although they might not be sufficient to make such 
permission likely within the meaning of S. 114 of the Evidence Act. The decision followed 
Bawa Magniram v. Kasturbhai,(2) where a similar presumption was made in respect of 
legal necessity of a permanent lease granted by the shebait of a mutt. But in Nainapillai v. 
Ramanathan, (3) the Privy Council refused to presume the grant of a permanent lease in the 
circumstances of the case and one of the grounds given for its decision was that the lands in 
question were the property of a temple which could not be alienated except for legal neces- 
sity. In this case their Lordships approved of the decision of the Calcutta High Court in 
Satya Sri v. Kartik Chandra(4) in which it was held that though normally the circumstances 
of the case would have been sufficient to justify a presumption that a permanent lease was 
granted, no such presumption could be made if the property was a debutter property. But 
these and similar decisions(5) have to be considered with reference to the clear enunciation 
Eoo o 
18. AIR 1951 SC 247 (251, 252) : 1951 SCR 431. 
19.AIR 1955 SC 228 (232) : 1955 SCR 1168. (AIR 1951 Cal 385, Reversed.) 

20. (1967) ILR 46 Pat 977 (985, 986). 
Section 105 — Note 45 
1. AIR 1930 PC 103 (105) : 57 Ind App 125. (Affirming AIR 1926 Cal 322.) 
2. AIR 1922 PC 163 (165) : 49 Ind App 54. 
[See also AIR 1944 Pat 109 (111). (In suitable circumstances a presumption will be made, either that a 
permanent tenancy has been granted in a case where the landlord was legally entitled to grant it, or that the 
landlord was not debarred by law from making the grant where a permanent tenancy had been granted. 


Under suitable circumstances it is permissible to make both presumptions in the same case. The aforesaid 
presumption can be made even in the case of debuttar property.)] 


3. AIR 1924 PC 65 (72) : 51 Ind App 83. 
[See also AIR 1920 Mad 504 (505) (DB). (Lease by trustee is presumed to be not permanent — Burden of 
proving such a tenancy is upon those who allege its existence.)] 

4. (1912) 13 Ind Cas 596 (596) (DB) (Cal). 

5. AIR 1930 Mad 434 (435, 436). 
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of the law by the Privy Council in Muhammad Mazaffaralmusavi v. Bibi Jabeda Khatun 
and cannot be regarded as affecting the proposition that the legality as well as the factum of 
a permanent lease can be presumed, if on the evidence before the Court such legality is 
reasonably capable of being presumed. The above decision also shows that this rule applies 
to transfers of property belonging to religious and charitable endowments. The decision in 
Nainapillai v. Ramanathan must be taken to mean only that in that case the materials before 
the Court were not sufficient to draw the presumption of legality. From their Lordships’ 
judgment it appears that such materials were not even sufficient to raise a presumption of 
the factum of the grant. As regards the decision of the Calcutta High Court in Satya Sri v. 
Kartik Chandra it is not clear if it was a case where the origin of the tenancy was unknown. 
If the origin was known, then the presumption mentioned in Muhammad Mazaffaralmusavi 
v. Bibi Jabeda Khatun would not apply. In such a case the question would purely be one of 
presumption of fact under S. 114 of the Evidence Act and it may be considered that their 
Lordships have held that it cannot be presumed under that section that what is prima facie 
an illegal act has been committed. The presumption referred to in Muhammad 
Mazaffaralmusavi v. Bibi Jabeda Khatun based, as it is said to be, on the policy of the law, 
is, it is clear from that decision, not subject to any such considerations. 


46. Permanent tenancy — Presumption of lawful origin. 
See Notes 44 and 45. 
47. Permanent tenancy — Construction of leases. 


Where there is an instrument creating the tenancy, the question whether it is a perma- 
nent tenancy is one of construction of the instrument. The main rules as to construction of 
deeds have been discussed in S. 8, Note 20 and these rules will apply to such cases also. 
Under such rules, where the document is ambiguous or of doubtful import, the Court is 
entitled to take into consideration the surrounding circumstances and the mode of enjoy- 
ment of the property and the actings of the parties in coming to a conclusion if a permanent 
interest has been granted. In such cases, the Court can hold that a permanent tenancy has 
been granted, notwithstanding that the instrument itself is not clear on the point.(1) As to 


[See AIR 1932 Cal 398 (403) (DB). (The grant of a permanent right by a shebait or a trustee is in breach 
of his duty and therefore cannot be presumed.)] 


Section 105 — Note 47 


1. AIR 1966 SC 629 (632) : (1966) 1 SCR 831. ** (1875) 24 Suth WR 176 (177) (PC) ** (1872) 11 Beng LR 
71 (74) : 14 Moo Ind App 247 (256) (PC). (Ghatwali tenure — Omission of words of inheritance does not 
show conclusively that the tenure is not hereditary — It being shown that ghatwali tenure had descended 
from father to son for several generations it was held that it was a hereditary tenure.) ** (1869) 12 Moo 
Ind App 263 (168) (PC). (Held, that the absence of words of limitation in the pottah which created an 
istemrari tenure was supplied by evidence of long and uninterrupted enjoyment at a fixed rent and of the 
descent of the tenure from father to son by which the hereditary character was to be presumed.) ** (1867) 
11 Moo Ind App 433 (463, 466) (PC).(Do.) ** AIR 1964 Bom 287 (291) : ILR (1965) Bom 27. (Lease of 
land for building purpose — Lessee entitled to continue even after expiry of initial period of thirty years 
— Rent fixed and lessor having no right to increase it — Tenancy transferable and heritable — Lease is a 
permanent lease.) ** (1936) 40 Cal WN 52 (55) ** 1885 Bom PJ 205 (DB). (The question whether a lease 
creates a permanent tenancy is to be determined by the terms of the instrument itself, but to a certain 
extent by the circumstances existing at the time of its execution and further by the conduct of the parties 
since its execution.) ** (1901) 3 Bom LR 768 (768, 769) (DB). (The mere fact that words of inheritance 
do not occur in a lease does not make the lease a permanent lease, if from the language of the document, 
taken as a whole, the object of the lease and other surrounding circumstances, such as the conduct of the 
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the nature of evidence that will be useful in this connection, see Notes 48 to 51. But where 
the meaning of the document is clear, this course is not open to the Court and it must 
confine itself to the words used in the instrument. (2) 

In considering the question whether an instrument confers a permanent lease, the use 
of formal words conveying the idea of permanency and the title of the document will have 
some importance. But this is not a factor which will be conclusive. The task of the Court is 
to consider the document as a whole and not to attach undue importance to the use of 
formal expressions by the parties. Hence, a document may be held to confer a permanent 
lease, notwithstanding the absence of any specific formal expressions denoting perma- 
nency. Similarly, notwithstanding the use of such expressions, the Court may hold that a 
permanent lease has not been granted. Thus, words providing that the lessee is to enjoy the 
property from generation to generation and words to similar effect prima facie indicate a 
permanent right,(3) and their absence is a factor against permanence.(4) But their pres- 
ence(5) or absence (6) is not conclusive either way. 

The following considerations may be noted in interpreting such documents : 

The fact that a lease has been granted for the purpose of reclamation does not neces- 
sarily prove the lease to be permanent.(7) 


parties, it appears that their intention was that it should operate as a lease in perpetuity.) ** AIR 1928 Cal 
392 (394) : 55 Cal 435 (DB). (Unless the words clearly indicate permanency of lease, the surrounding 
circumstances and the entire terms of the lease must be looked into to ascertain the nature of the grant.) ** 
AIR 1925 Cal 340 (340) (DB) ** AIR 1918 Cal 823 (824) (DB) ** AIR 1918 Cal 639 (640) (DB). 
(Interest created by taluka patta and called "taluka" constitutes prima facie permanent tenure.) ** (1875) 
24 Suth WR 301 (301) (DB) ** (1870) 14 Suth WR 107 (107) (DB) ** AIR 1919 Mad 886 (886) (DB) ** 
AIR 1929 Pat 376 (382) (DB). 


2. AIR 1929 Pat 376 (381) (DB) ** AIR 1931 Cal 160 (162) (DB) ** AIR 1919 Mad 338 (339) (DB). (Prima 
facie, terms of document must be looked at to ascertain nature of grant; only in case of doubt other 
considerations such as the extent of the grantor's right can be taken into consideration.) 


3. AIR 1944 Nag 280 (281) : ILR (1944) Nag 838 (DB) ** AIR 1925 Pat 228 (234, 235) (DB) ** AIR 1923 
Cal 351 (352) (DB) ** AIR 1919 Mad 338 (338) (DB). (Lease providing for permanent rate of rent 
coupled with words of inheritance.) ** (1876) 1 Cal 391 (398) : 3 Ind App 92 (PC) ** AIR 1926 Cal 533 
(535) : 53 Cal 270 (DB). 

Also see S. 8, Note 4. 


4. (1867) 11 Moo Ind App 438 (463, 466) : 9 Suth WRPC 3 (PC) ** AIR 1930 Mad 434 (435, 437) ** (1891) 
15 Bom 704 (707) ** (1902) 6 Cal WN 134 (140) (DB) ** (1901) 5 Cal WN 846 (855, 856) (DB) ** 
bend 27 Cal 570 (582) (DB) ** (1906) 33 Cal 511 (530) (DB). (Reversed in 36 Cal 1003 on a different 
point. 

5. AIR 1964 Tripura 36 (39). (Lease for five years, also stating that the lessee, his sons and his grandsons 
had a right to enjoy the property held not a permanent lease.) ** AIR 1959 Madh Pra 52 (57, 58) : 1958 
MPLJ 361. (Lease by limited owner for cultivation for ever — Absence of words creating heritable estate 
— No inference of creation of perpetual lease — Grant to operate only for life of widow.) ** AIR 1953 
Mys 29 (31) : ILR (1953) Mys 92. (The words " Khayam Guttige Kagada” which may be translated as 
"fixed or confirmed lease deed" do not ‘per se' imply that the lease is perpetual and inheritable.) ** AIR 
1926 Oudh 72 (74). (The mere use of the word "perpetual in a lease does not transfer heritable interest.) ** 
1889 Oudh SC No. 155, p. 184 (185) ** AIR 1925 Mad 732 (733) ** AIR 1926 Oudh 260 (261). 


6. AIR 1950 Bom 161 (164): 52 Bom LR 97 (DB). (Omission of words of inheritance does not show conclusively 
that the lease is not hereditary.) ** (1936) 40 Cal WN 52 (55) ** AIR 1929 Nag 23 (25) ** (1905) 32 Cal 468 
pt Ean (The absence of the words "maurasi, mokarari" in a lease does not necessarily indicate that it was 
not the lessor's intention to grant a permanent lease.) ** (1886) 12 Cal 117 (130) : 12 Ind App 205 ** AIR 
1918 Cal 459 (459) (DB). : — ii aa 


7. (1882) 8 Cal 664 (673) : 9 Ind App 33 (PC) ** AIR 1924 Pat 560 (561) : 3 Pat 403 (DB). 
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Where a lease has been granted for the purpose of erecting buildings, the fact may 
indicate that the lease is a permanent one.(8) 


Where the terms of a lease and other circumstances indicate on the whole the grant of 
a permanent lease, the mere fact that the lease contains a provision for forfeiture in case of 
non-payment of rent or for other reason does not make the lease not permanent.(9) 


Where a huge plot of land was leased to Municipality for putting up a public park, the 
lessor had put a restriction on himself that he would have no right to take possession till the 
property remains a public garden, the lease was made heritable, no rights to evict in case of 
default was reserved and even the rent fixed was only Rs. 51/- p.a., the lease would be a 
perpetual lease.(10) 

Possession for a long period by itself does not render the tenancy permanent. It should 
be evident from the conditions of lease that the tenant will be entitled to continue in the 
premises as long as the business for which the premises is leased, subsists. 


Where there were several lease deeds executed one after the other, between the parties 
and in none of these leases, a clause that the tenant would be entitled to continue as long as 
business for which premises was leased subsisted, and the order passed on the basis of 
compromise which was treated as independent lease by High Court, also did not contain 
such a clause, the lease in favour of tenant could not be said to be permanent.(11) 

A stipulation regarding a condition of re-entry in a lease by which lessee rights in 
perpetuity are created is not destructive of such a demise. There is no essential inconsis- 
tency between the creation of a perpetual lease and a stipulation regarding re-entry under a 
given condition. There is no denying the fact that even a perpetual lease can be determined 
by express surrender. Likewise a perpetual lease can very well be determined by forfei- 
ture.(12) 


8. AIR 1962 SC 413 (417) : (1962) 2 SCR 876 ** 1968 All WR (HC) 267. (In the case of lease of land and 
building on monthly rent construction of permanent nature by the lessee will not entitle him to the right of 
a permanent lease without an express stipulation to that effect and on termination, the lessee has to remove 
the materials of construction.) ** AIR 1967 Punj 159 (161). (Prima facie it is intended for lifetime of 
lessee or may in certain cases be even a permanent lease — Held. on terms of lease—deed that it was a 
perpetual lease.) ** AIR 1964 Bom 287 (291) : ILR (1965) Bom 27 ** AIR 1954 Bom 257 (258) : ILR 
(1954) Bom 448 (DB) ** (1905) 32 Cal 648 (651) (DB) ** AIR 1935 All 492 (493) (DB) ** AIR 1914 Cal 
300 (300) (DB) ** (1899) 26 Cal 204 (216) ** 1891 Bom PJ 248 reprint p. 131 (132) (DB). (The condition 
about permission to build and to surrender the land showed a certain want of equality of benefit inconsis- 
tent with the theory of permanent tenancy.) 

[See also AIR 1955 Tripura 7 (8). (Where the landlord has allowed the defendants to build a house on the 
land, the defendants cannot be ejected so long as the house continues to exist.)] 


9. AIR 1962 SC 413 (417) : (1962) 2 SCR 876. (Land let for building purposes — No period fixed — 

Presumption arises in favour of permanent tenancy — Right given to lessee to surrender lease at any time 
— It does not affect nature of tenancy.) ** (1907) 34 Cal 358 (361) (DB) ** AIR 1933 Oudh 161 (162): 
8 Luck 377 (DB) ** AIR 1932 Cal 764 (765, 766) : 59 Cal 1282 (DB) ** (1910) 37 Cal 918 (927) : 37 Ind 
App 198 (PC). 

10. 2006 (4) WLR 566 (573). 

11. AIR 2003 AP 70 (DB) ** AIR 2006 NOC 934 (AP). (Possession for long period — Not sufficient to 
conclude permanent tenancy.) 


12. ILR (1968) 1 All 930. 
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Though a clause restraining transfer is prima facie inconsistent with the grant of a 
permanent right, it is not conclusive. (13) 

Though the fixing of rent without any liability for enhancement may suggest perma- 
nence, such liability for enhancement does not necessarily import that the lease is not per- 
manent.(14) 

Permanency does not necessarily mean fixity of rent and fixity of occupation and 
increase in rent cannot militate against tenancy being a permanent one. Recording of monthly 
payments in rent receipt also would not make tenancy a monthly tenancy.(15) Where the 
petitioner was given lease of shop in pursuance to tender notice and the initial period of 
lease as per lease clause was 22 months and it could be extended by 11 months with en- 
hancement of rent and further clauses of lease provided that it could be terminated at any 
time by lessor and in event of non-payment of rent lease is terminable without notice, the 
said lease cannot be characterised as one in perpetuity but it is temporary lease.(16) 

A substantial premium suggests permanence.(17) 

A clause which throws the entire cost of improvements on the lessee may indicate 
some degree of continuity but not necessarily perpetuity. (18) 

See also the undermentioned cases.(19) 

The significance of various vernacular expressions which are commonly used in lease 
deeds in this country with reference to the question whether a permanent tenure is created 
is discussed below : 


13. AIR 1950 Bom 161 (164) : 52 Bom LR 97 (DB) ** AIR 1932 Cal 764 (766) : 59 Cal 1282 (DB). 
(Prohibition against sale or mortgage.) ** AIR 1926 Cal 533 (535) : 53 Cal 270 (DB). (Covenant against 
alienation is inoperative if there is no re-entry clause in case of its breach.) ** AIR 1917 Cal 746 (783) : 
43 Cal 332 (SB) ** (1912) 14 Ind Cas 152 (153) (DB) (Cal) ** AIR 1921 Cal 474 (476) (DB). (Lease — 
Tenant covenanting not to transfer — No clause for re-entry — Transfer is not illegal) ** (1889) 13 Bom 
373 (375) (DB). 

[See AIR 1918 Cal 517 (520) (DB). (Tenancy continuing for 70 years — Kabuliyat restraining transfer or 
partition — Tenancy held not permanent.)] 

14. AIR 1950 Bom 161 (164, 165) : 32 Bom LR 97 (DB) ** AIR 1931 PC 207 (209) ** (1900) 2 Bom LR 93 
(94) (DB) ** AIR 1926 Cal 533 (535) : 53 Cal 270 (DB). 


15. (1968) 72 Cal WN 279. 
16. AIR 2006 P & H 100. 


17. AIR 1931 PC 207 (209) ** AIR 1955 Pat 499 (503) : ILR 34 Pat 767 (DB) ** AIR 1917 Cal 746 (783) : 
43 Cal 332 (SB). 


18. AIR 1917 Cal 746 (783) : 43 Cal 332 (SB) ** AIR 1930 Mad 434 (437). 
19. AIR 1932 PC 106 (108). (The plaintiff sued in ejectment alleging the defendants to be yearly tenants — 
Defendants set up raiyati or occupancy rights under Chota Nagpur Tenancy Act — Held, on construction 


of the patta under which the defendants originally came into possession and the facts of the case, that the 
defendants were not entitled to raiyati rights in the land.) ** AIR 1917 Cal 746 (783) : 43 Cal 332 (SB). 


continuity was desired, perpetuity was not intended.) ** AIR 1979 NOC 79 (All). (Compromise decree in 
eviction suit against tenant — Held, on facts did not create permanent lease.) ** AIR 1925 Mad 919 
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The word “bemiad” simply means without any term. It does not in itself import a 


permanent lease. But along with other circumstances it may indicate such lease.(20) 


The words “putra poutradi krame” support the theory of permanence. (21) 

The term “nirasi” denotes heritability and permanence of tenure.(22) 

The term “mourasi” implies a permanent hereditary tenure.(23) 

But the words “instimrari mokarari” do not in themselves import the idea of herita- 


bility. (24) But they may establish a permanent and heritable right, when there are also 


20. 


21. 


22. 


23. 


24. 


would be made and until it was made the conditions of the kabuliyat were to remain in force — Held that 
the lease was intended to be a permanent lease.) ** (1905) 8 Oudh Cas 61 (64, 65) (DB). (Lease providing 
that lessee should remain in possession on payment of annual rent and should not be ejected so long as he 
paid rent regularly — Held lease was not permanent.) ** AIR 1926 Cal 558 (558) : 53 Cal 95 (DB). (A 
man may have a permanent right of tenancy in a house and a site but he would not necessarily have the 
same right to another piece of land adjoining it of which he had taken settlement for the purpose of 
enlarging the compound of the house.) ** AIR 1930 Mad 434 (436), (Grant for indefinite period is prima 
facie for lessee's life only.) ** AIR 1931 Nag 128 (128). (Kabuliyat stating that the tenant would pay rent 
at Rs.10 for five years and would give up possession after five years and that if he further remained in 
possession he would pay Rs.25 as rent — Held that this did not mean that he had the right to occupy the 
sites forever subject simply to the payment of Rs.25 per annum.) ** (1888) 11 Mad 77 (79, 80) (DB). 
(When the right of possession or right to continue in possession is proved to have arisen under a written 
instrument which does not provide for right of permanent occupancy, then the right to possession must 
prima facie follow the terms of the instrument in the absence of any subsequent agreement.) 


AIR 1931 PC 207 (209). (After consideration of all the provisions of the kabuliyat it was held that the 
word "bemiadi" referred to a lease not determinable at will on notice.) ** (1955) 59 Cal WN 434 (435). 
(Bemiadi lease means that it is not for a fixed period and therefore has the ordinary incidence of a lease or 
a tenancy at will between the landlord and the tenant.) ** AIR 1955 Pat 499 (502) : ILR 34 Pat 767 (DB) 
** AIR 1930 Cal 94 (95) : 57 Cal 775 (DB). (The word "bemiadi" does not mean permanent tenancy.) ** 
AIR 1917 Pat 46 (46) : 2 Pat LJ 180 (DB). (Mere fact that the deed confers mineral rights on the lessee or 
on the heirs and successors of the lessee will not make the lease a permanent one.) ** AIR 1929 Pat 68 
(70) (DB). (Lease held not permanent.) ** AIR 1922 Pat 161 (162) : 6 Pat LJ 687 (DB). (Bemiadi tenancy 
does not necessarily mean that it can never be a permanent lease although there is no rule that it imports 
a permanent tenancy.) ** AIR 1924 Pat 88 (89) : 2 Pat 452 (DB). (Provision for erection by lessee of 
pucca buildings with lessor's consent indicated permanent tenure.) ** AIR 1936 Pat 275 (277) (DB). 
(Lease held permanent.) ** AIR 1925 Oudh 270 (271). (The words "bila miad" in their common accep- 
tance may mean either undetermined or perpetual — The terms of the document must be examined in 
order to see which of the two meanings applies to the particular document.) 


AIR 1923 Cal 505 (505) (DB) ** AIR 1916 Cal 664 (665) (DB) ** AIR 1926 Oudh 260 (261). (The use 
of the word "zulad" does not show that the lease is hereditary.) 


[See also AIR 1943 Bom 148 (149) (DB). (A permanent tenancy may be created without the use of any 
words of inheritance although if the intention be to create a permanent tenancy one would expect to find 
a reference to heirs or successors.)] 


AIR 1923 Cal 705 (706) (DB). ("Miras" is an Arabic word meaning heritability.) ** (1891) 15 Bom 407 
(408) (DB) ** (1869) 4 Mad HCR 153 (161) (DB). ("Mirasidar" in Tanjore district is a hereditary tenant 
under the Government. Tenancy is determinable on default in payment of the motha faisal assessment 
payable for the land and the tenant is subject to no restriction in regard to the disposition of his right and 
interest.) ** (1894) 18 Bom 507 (511) (DB). (In the Bombay Presidency the mirasdar in inam estates is 
only a tenant at quit-rent or at a reasonable rent not subject to ejectment so long as he pays it.) 

AIR 1929 Cal 454 (456) : 66 Cal 180 ** AIR 1918 Cal 459 (459) (DB). (The words “istimirari mourasi 
mokerrari" have always been held to mean permanent and heritable.) ** (1935) 62 Cal LJ 551 (559) (DB) 
** AIR 1923 Cal 705 (706) (DB). (The word "mourasi" is a variation of the term "miras.”’) 


AIR 1928 PC 146 (148) : 55 Ind App 212 ** (1900) 27 Cal 156 (165, 166) : 26 Ind App 216 (PC). ** 
(1886) 12 Cal 117 (130) : 12 Ind App 205 (PC) ** AIR 1917 Cal 746 (783. 785) : 43 Cal 332 (SB) ** 
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other factors indicative of such right.(25) 


The word “purakudi” does not imply a permanent occupancy right.(26) So also, the 


expression “ulavadai” does not import a permanent tenancy.(27) 


25. 


26. 


27. 


28. 


29; 


30. 
Si. 


“Mulgeni” is a permanent lease.(28) 
“Taluk” imports a permanent tenure. (29) So also the word ‘zamindari’.(30) 


See also the undermentioned cases.(31) 


(1903) 30 Cal 883 (892, 983) (DB) ** (1903) 30 Cal 20 (31) (DB) ** 1900 All WN 27 (28) ** AIR 1926 
Cal 322 (325) (DB) ** (1886) 8 All 569 (572) (DB) ** AIR 1926 Oudh 260 (261) ** AIR 1924 Pat 572 
(573) : 3 Pat 534 (DB) ** AIR 1925 Pat 216 (219) : 4 Pat 139 (DB) ** (1882) 8 Cal 664 (672, 673) : 9 Ind 
App 33 (PC) ** (1880) 5 Cal 543 (555 to 558) (DB) ** (1851-54) 5 Moo Ind App 467 (498) (PC.) 


Also see S. 8, Note 4. 


NOTE — In some early decisions of the Calcutta High Court, for instance, 12 Suth WR 3 and 5 Suth WR 
101, it was held that the words "istimrari mokarari" by themselves imply a perpetual and heritable tenure, 
unless their effect is curtailed by other factors — 1 Cal 391 (PC) also may seem capable of being inter- 
preted as supporting this view — But in that case the words "generation to generation" also were used and 
the Privy Council gave this as the reason for their decision that the tenure was an absolute, hereditary 
mokarari one — The later decisions of the Privy Council, as well as of the High Courts, leave no doubt in 
the matter.) 

(1876) 1 Cal 391 (398) : 3 Ind App 92 (PC). (The words "generation to generation" imported heritability.) 
** AIR 1917 Cal 746 (749) : 43 Cal 332 (SB). (Words “from generation to generation” or similar words 
are not indispensable to show permanency.) ** (1872) Ind App Sup Vol 181 (186) (PC). 


(1904) 27 Mad 291 (299) : 31 Ind App 83 (PC) ** (1888) 11 Mad 77 (78) (DB). (5 Mad 345 Referred to.) 
** (1892) 22 Mad 264 (267) (DB). 


(1899) 22 Mad 264 (267) (DB). (Distinguishing 19 Mad 485 where it was held that unlavadai mirasdar 
imported a permanent tenancy.) 


[See also AIR 1924 PC 65 (74) : 51 Ind App 83. (Kudimiras does not import permanent right.)] 


(1910) 33 Mad 253 (254) (DB) ** (1894) 17 Mad 218 (219, 220) (DB) ** (1891) 15 Bom 407 (413) (DB). 
(Mul ganidar is substantially the same as mirasdar.) 


(1922) 65 Ind Cas 145 (150) (DB) (Cal) ** (1869) 12 Suth WR 413 (415, 416) (DB) ** AIR 1918 Cal 799 
(800) (DB) ** AIR 1921 Cal 474 (475, 476) : 47 Cal 979 (DB) ** (1913) 21 Ind Cas 47 (48) (DB) (Cal). 


(1903) 25 All 1 (15) : 29 Ind App 203 (PC). 


(1984) 1 Malayan LJ 243. (Held on construction of the deed that the renewal clause did constitute per- 
petual lease by means of perpetual renewals. Tenant's suit for specific performance dismissed.) ** AIR 
1953 Mys 44 (45) : ILR (1952) Mys 172. (In the case of Jodi land the presumption is against permanent 
tenancy.) ** (1935) 39 Cal WN 1244 (1245). (The words "Abadharita" and " Dharija" by themselves do 
not mean "fixed in perpetuity". They simply indicate the rent fixed or settled by the lease.) 


Lease held not permanent. 


2005 AIHC 1194: AIR 2005 (NOC) 281 (AP). (In the instant case, there is no lease deed at all in existence. 
Hence, it cannot be said that the lease in favour of the tenant is a permanent lease.) ** 2000 (38) All LR 
517 (518). (In instant case there was no permanent tenancy nor any registered agreement of lease. Thus 
the tenancy could be terminated under S. 106.) ** AIR 1975 Punj 307 (309) : 77 Pun LR 497. (Intention 
to create lease for only one year — Construction of superstructure for petrol pump — Temporary lease 
would not become permanent.) ** AIR 1918 Cal 849 (850).(DB). (The description of a kabuliyat as 
‘Sahayee Karsha Kabuliyat' does not necessarily imply that the grantee was intended to have a permanent 
heritable interest. The use of the term ‘Kayami’ in a kabuliyat imports no fixity of rent but only perma- 
nence of occupation of the land.) ** (1885) 9 Bom 419 (422) (DB). (The words : "You must pay every 
year Government dues and enjoy the fields along with the garden lands without disturbance (sukhrup 
rahane), besides the fixed amount there will be no Oppression on account of cesses" held do not create a 
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48. Permanent tenancy — Circumstantial evidence as to — General. 

As seen in Note 44, even the presumption of lawful origin or lost grant is not indepen- 
dent of all evidence. There must be sufficient evidence before the Court to make a grant of 
permanent tenancy reasonably capable of being presumed.(1) Hence, whether such pre- 
sumption is resorted to or not, the question of permanent tenancy, where an express grant is 
not established, is one depending on the facts and circumstances of each case.(2) 

The following are the elements which are usually taken into consideration in deter- 
mining the permanent nature of a tenancy.(3) 1. The unknown origin of the tenancy. 2. 


permanent tenancy but only a tenancy from year to year.) ** AIR 1917 Mad 826 (826) (DB). (A lease 
should not be regarded as permanent merely because it prescribes no time, even when the lessee occupies 
that land for 60 years at a low rate of rent.) ** AIR 1931 Bom 466 (469, 470) (DB). (Lease for “aniyamit" 
period — Held not permanent.) ** AIR 1914 Bom 294 (296) : 39 Bom 316 (DB). (Term "fazendari", 
although indicating nature of rent, does not necessarily decide nature of tenure.) ** (1901) 4 Oudh Cas 
264 (267). (Sankalp rent free grant held not to be a perpetual lease.) ** (1892) 15 Mad 199 (202) (DB). 
(Words "Kayam saswatham" do not per se convey an estate of inheritance.) ** AIR 1919 Mad 897 (898, 
899) (DB). (Kayam saswatham patta.) ** AIR 1932 Cal 398 (404) (DB). (Word "bharatia" is seldom used 
with regard to a permanent tenant.) ** (1916) 33 Ind Cas 264 (264) (Oudh). (No interest after the life of 
the lessee or grantee is created by the use of 'hamesha' or 'dawami’.) ** 1889 Bom PJ 321 reprint page 325 
(326) (DB). (The use of word "nehemi" in the lease — The word not occurring in the clause defining the 
duration of the tenancy but in the clause providing the deduction to be allowed by the landlord from the 
highest assessment — Permanent tenancy held not created.) ** AIR 1926 Oudh 260 (261). ("Dawami" 
does not necessarily import permanency or heritability.) 


Leases held permanent. 


(1859-61) 8 Moo Ind App 327 (330) : 4 Suth WR PC 73 (PC). (A ‘cuttoogootaga’ lease is a lease in 
perpetuity.) ** 1876 Bom PJ 227 (DB). (Use of word "nirantar" confers a perpetual interest.) ** AIR 1927 
All 788 (789) (DB). (The word "intiqual" is a word of wide import and certainly includes a transfer by 
way of perpetual lease.) ** 1890 Bom PJ 211, reprint page 420 (421) (DB). (In this case the word 'nirantar’ 
was immediately followed by the words ‘as long as you please and hence the case of 1876 Bom PJ 227 
which held this word to mean perpetual could not be followed.) ** 1885 Bom PJ 205 (DB). (The words 
‘kayam karun dilhe' at least in the district of Ratnagiri imports a permanent tenure.) ** AIR 1919 Mad 886 
(886) (DB). (Expressions “saswatham" and "kayam" ordinarily import permanent lease.) ** (1907) 34 
Cal 358 (361) (DB). (Lease including the words "Mai hak hakuk" convey to lessee all the lessor’s rights 
and interest in the land demised including subsoil rights and it is a permanent lease.) ** AIR 1931 Cal 87 
(89) (DB). (Words "sanba sani kaimi asat jotedari" indicate a permanent right.) ** AIR 1928 Cal 392 
(395) : 55 Cal 435 (DB). ("Sarasari bemiadi kabuliyat".) ** AIR 1923 Cal 705 (706) (DB). (Words 
"mireshorotto janmaiya” indicate permanent tenancy.) ** AIR 1934 Cal 861 (862). (The words "Daimi 
Kaimi" can be relied on to hold that permanency is indicated.) ** (1907) 30 Mad 203 (205) (DB). (The 
word ‘Adimayavana' when applied to a tenure of land imports a permanent tenure, but it may be used with 
reference to an allowance of money or grain rent charged on the land, and in that case it will not imply any 
tenure in favour of the grantor but only an allowance.) 
Section 105 — Note 48 

1. NOTE — In AIR 1924 PC 65 (72, 73, 74) having expressly held that a permanent tenancy in the case 
could only be proved, if at all, by a lost grant, their Lordships consider the circumstances of the case and 
hold that permanent tenancy is not established — This can only be understood as a decision that the 
materials before the Court were not such as to justify the presumption of lost grant — But in AIR 1930 PC 
103 (105, 106) their Lordships considered the material before the Court as sufficient to justify such a 
presumption. 

2. AIR 1957 All 346 (351) ** AIR 1932 Cal 398 (400) (DB). 

3. AIR 1966 SC 629 (632) : (1966) 1 SCR 831 ** AIR 1919 PC 11 (11) : 1919 Pun Re No. 81 : 46 Ind App 
131. (Their Lordships quoted with approval the headnote in 28 Cal 738 the chief points of which were : 
Long possession, transfers by succession or sale, buildings of pacca structures with landlord's permission, 
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Long and undisturbed possession by the tenant and his predecessors in title. 3. The pay- 
ment of the same rent for a long period. 4. The tenancy being for residential or building 
purposes. 5. The erection of pucca buildings, etc., by the tenant on the land without any 
‘objection by the landlord. 6. The tenancy having been held by the same family, generation 
after generation. 7. Transfers of the tenancy and their recognition by the landlord. 


But the above is not an exhaustive enumeration. None of these factors are by them- 
selves conclusive.(4) But the co-existence of a number of them will be of more or less 
probative force according to the circumstances of a case in establishing a permanent ten- 
ancy. In determining the question, therefore, the facts and circumstances of a case must be 
considered as a whole. It is their cumulative effect that must be considered.(5) 


For the sake of greater convenience, however, the decisions bearing on the subject 
have been summarised in the following Notes 49 to 51 under headings which have refer- 
ence to some of the main factors involved in such cases. See also the undermentioned 
cases.(6) 

a 

the landlord having acquiesced in or having knowledge of the successive transfers, etc. — All these raise 
the presumption of permanency, although the origin of the tenancy may not be known — Their Lordships 
observed that this did not apply only to Bengal (the case was from the Punjab and it applied to it.)) ** AIR 
1964 Bom 287 (291, 292) : ILR (1965) Bom 27 ** (1939) 43 Cal WN 828 (829) (DB) ** AIR 1928 Lah 
720 (721) ** AIR 1923 Mad 54 (55) (DB) ** AIR 1922 Lah 329 (336) ** (1908) 8 Cal LJ 513 (518, 519) 
(DB). 

NOTE — The decisions of the Calcutta High Court in AIR 1925 Cal 309 (310 to 3 14) (DB); AIR 1929 Cal 
37 (38 to 40) (DB) and AIR 1932 Cal 198 (199, 200) (DB) contain an exhaustive discussion of the 
question in different aspects and may be usefully referred to. 


4. AIR 1953 SC 153 (155) : 1953 SCR 930. 


5. AIR 1953 SC 153 (155) : 1953 SCR 930. ** AIR 1948 Oudh 54 (68) : 22 Luck 93 (DB) ** AIR 1932 Cal 
198 (199) (DB). (It should also be noted that the effect of a number of facts may be destroyed in some 
cases of facts may be destroyed in some cases by a single fact.) ** AIR 1940 Cal 393 (395) ** (1935) 62 
Cal LJ 201 (203) (DB). (Held that the facts did not unmistakabl ly point to permanence and were not 
inconsistent with a supposition to the contrary.) 


6. AIR 1929 PC 156 (158) : 56 Ind App 248. (Purchase of kudivaram rights in a portion of the lands by 
tenants throws doubt on the theory of having permanent rights.) ** AIR 1922 PC 292 (303, 304) : 49 Ind 
App 286. (Held defendants had established their prescriptive rights of occupancy — They had been deal- 
ing with the property as their own for at least 100 years — They had received compensation from Govern- 


to be mostly false and fabricated.) ** AIR 1919 PC 84 (84, 85). (Tenancy described as at will in rent 
receipts — Description not shown as known by tenants or consented to by them — Other facts showing 


Manipur 31 (33). (Permanency is implicit in the very nature of the act establishing a new village.) ** AIR 
1948 Oudh 54 (68) : 22 Luck 93 (DB). (Where (1) the land was given on lease at the same time as the 


on monthly basis — Lessee free to give up house and remove materials thereof whenever he chose — 
Tenancy held not permanent.) ** AIR 1938 Pat 7 (8). (Origin of tenancy unknown — Substantial struc- 
tures erected — Repeated transfers — Uniform rent — Presumption of permanent tenancy held could be 
drawn.) ** AIR 1925 Bom 390 (391) (DB). (Existence of tenancy shown for nearly 80 years — No 
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The question whether a permanent tenancy can be inferred from circumstances is a 


question of law.(7) 


49. Circumstantial evidence as to permanent tenancy — Long and undisturbed 
possession at fixed rent. 


Long and undisturbed possession at fixed rent is not by itself sufficient to establish a 


claim of permanent tenancy.(1) Even when the origin of the tenancy is not known, long and 
uninterrupted possession at unvarying rent is not sufficient by itself to give rise to an infer- 


evidence to show origin of tenancy — Tenant held entitled to the presumption under S. 83 of Bombay 
Land Revenue Code (1879) that he was a permanent tenant at fixed rent.) ** AIR 1924 Mad 828 (829). 
(Mere reclaiming land in a zamindari and making it cultivable not enough to confer permanent occupancy 
rights.) ** AIR 1920 Nag 62 (62). (Mere fact that land was given for cultivation when it was waste and 
money was spent upon it does not necessarily raise presumption of permanent tenancy.) ** (1912) 20 Ind 
Cas 374 (384, 385) (DB) (Mad). (Long possession, payment of uniform rate of rent, the fact that the lands 
were reclaimed and brought under cultivation by the ryots and that they have been making alienation for 
a time necessarily raise a presumption that the defendants have occupancy rights.) ** (1912) 16 Ind Cas 
213 (214) (Cal). (Leasehold property descending for one generation only — Masonry buildings costing a 
few hundred rupees only erected not by lessee but by sub-lessee — No presumption of permanent ten- 
ancy.) ** AIR 1930 PC 103 (104) : 57 Ind App 125. (Tenure described as istimrari mukarari in rent 
receipts and Court proceedings — Failure of proceedings for enhancement of rent — Circumstances such 
as these are ordinarily and prima facie a sufficient proof of permanent tenancy.) ** (1905) 1 Cal LJ 572 
(575, 577) (DB). (Lease for reclamation — Time of origin not known — Held permanent.) ** AIR 1934 
Cal 51 (52) (DB). (Entry in record of rights in favour of tenant raises statutory presumption as to perma- 
nency of tenure and transferability.) ** AIR 1915 Mad 1070 (1070) (DB). (Assertion of mulgeni lease for 
long time — Held mulgeni lease proved.) 


. AIR 1953 SC 153 (153) : 1953 SCR 930. (Concurrent finding that tenancy is permanent — Supreme 


Court can consider the question since the question is one of proper inference in law to be deducted from 
facts.) ** AIR 1927 PC 102 (105) : 54 Ind App 178 **AIR 1941 Pat 229 (231) : 20 Pat 115 (DB) ** AIR 
1939 Pat 448 (449) : 18 Pat 571 (DB) ** AIR 1928 Cal 597 (599) : 55 Cal 1029 (DB) ** AIR 1928 Cal 315 
(317) : 55 Cal 355 (DB) ** AIR 1923 Mad 54 (54) (DB) ** AIR 1934 Cal 288 (289) : 61 Cal 32 (DB) ** 
AIR 1932 Cal 398 (400) (DB) ** AIR 1929 Cal 37 (39) : 56 Cal 738 (DB). (View doubted by Rankin J., 
but followed.) ** AIR 1928 Nag 153 (155) ** AIR 1932 Cal 198 (199) (DB). 


[See (1898) 25 Cal 896 (898) (FB).] 
[See also AIR 1942 Pat 397 (398) (DB). (It is a mixed question of law and fact.)] 
Section 105 — Note 49 


. AIR 1961 SC 1442 (1445) : (1962) 1 SCR 618 ** AIR 1953 SC 153 (155) : 1953 SCR 930. (Neither 


possession for generations at uniform rent, nor construction of permanent structure by itself is conclusive 
proof of permanent tenancy — It is the cumulative effect of these, coupled with several other facts that 
may lead to inference of permanent tenancy.) ** AIR 1929 PC 156 (158) : 56 Ind App 248 ** AIR 1924 
PC 65 (67) : 51 Ind App 83 ** AIR 1961 Ker 222 (223) : 1961 Ker LT 103 (FB) ** (1968) 34 Cut LT 1131 
(1144) ** (1962) 40 Mys LJ 861 (862). (Presumption of permanency arising out of long possession of 
tenant and his putting up substantial constructions not applied as the lease was oral and invalid for want of 
registration under S. 107.) ** AIR 1957 All 346 (351) ** AIR 1954 Mad 412 (414) : (1953) 2 Mad LJ 160 ** 
AIR 1947 Mad 88 (89) ** AIR 1937 All 36 (38) : 1936 All WR 1912 (DB). (Mere possession by lessee is 
not enough to give him perpetual lease.) ** AIR 1934 Cal 716 (717) ** AIR 1927 Nag 376 (376) ** AIR 
1926 Cal 592 (593) (DB) ** AIR 1925 Cal 309 (314) : 52 Cal 43 (DB). (Origin of tenancy not unknown.) 
** AIR 1924 Mad 828 (829). (Mere length of possession not sufficient to confer permanent occupancy 
rights.) ** AIR 1918 Nag 210 (212). (Rent not alleged to be uniform — Mere long possession not suffi- 
cient to raise presumption of permanent tenancy — Onus is on tenant to show that tenancy had become 
permanent.) ** 1886 Bom PJ 61 (DB). (Long possession at fixed rent not sufficient in absence of words of 
inheritance in the lease.) ** (1867) 3 Mad HCR 1 (3). (On facts the tenancy was held to be one from year 
to year.) ** AIR 1929 Cal 37 (40) : 56 Cal 738 (DB) ** AIR 1931 Mad 577 (578, 579) (DB). (The rule is 
applicable to South Kanara.) ** AIR 1931 Bom 436 (443, 444) (DB). (Tenancy for 80 years at low and 
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ence of permanency.(2) In some decisions, however, the view has been taken that length of 
possession at an unvarying rent coupled with the unknown origin of the tenancy would be 
sufficient to prove the tenancy to be permanent.(3) 

In Secretary of State for India v. Luchmeswar Singh, (4) the Privy Council observed as 
follows : 

The Government undoubtedly are tenants of the Darbhanga Raj. It is for them to show why the 
landlord may not recover his property, and they can only do that by proving that there is some agree- 
ment between them and their landlord, that they shall have something more than the ordinary tenancy 
at will or from year to year. All they offer is some conjecture of such an agreement founded simply on 
their long possession at a uniform rate of payment. If we could not find out the origin of these things, 
there would be strength in that argument, but as the origin of them is known, the argument loses its 
force.” 

But in view of the general position of the case-law on this point, it does not seem as if 
the Privy Council intended in the last sentence of the above passage, to lay down that where 
the origin of a tenancy is unknown, long and undisturbed possession at an unvarying rent 
would be sufficient in every case to raise a presumption of permanence. 

It must also be noted here that the presumption of lawful origin in cases of tenancies 
of unknown origin, referred to in Note 44 does not involve as a rule of law the proposition 
that, whenever in such cases the tenant is known to have been in possession for a long time 
at a fixed rent, it ought to be presumed that a permanent tenancy has been granted. As 
pointed out in that Note, such a presumption does not arise automatically and de jure in 
favour of a particular kind of possessor. It is a presumption that arises only when there is 
positive evidence to sustain it. There must be evidence from which a grant of permanent 
tenancy must at least be reasonably capable of being presumed, though the evidence need 
not be sufficient to make such grant likely. 

Length of possession at a fixed rent when it co-exists with other factors may give rise 
to an inference of permanence of tenancy, especially if the origin of the tenancy is not 


uniform rent.) ** (1873) 10 Bom HCR 324 (326) (DB) ** (1891) 51 Bom 647 (649) (DB). (Tenancy at 
fixed share of produce.) ** AIR 1937 Pat 391 (396) (DB) ** AIR 1923 Cal 682 (683) (DB) ** (1912) 14 
Ind Cas 152 (153) (DB) (Cal). (Lease in writing.) ** (1911) 9 Ind Cas 141 (145) (DB) (Mad) ** AIR 1922 
Bom 402 (402) : 47 Bom 4 (DB). (Per Pratt, J., Overruled in AIR 1940 PC 192, on a different point.) ** 
(1888) 11 Mad 77 (80) (DB) ** AIR 1919 Mad 293 (296) (DB) ** (1904) 8 Cal WN 155 (157, 158) (DB). 
= circumstances of a particular case may lead to such an inference.) ** AIR 1932 Cal 398 (403) 

2. AIR 1952 Orissa 165 (166) : ILR (1951) Cut 134 (DB). (No inference of permanency is permissible either 
from long possession or payment of a uniform rent. On the other hand the fact that in two successive 
settlements the defendants have been recorded as sikimi tenants or sub-tenants alone would militate against 
any presumption of permanence of tenancy.) ** AIR 1929 Cal 37 (42) : 56 Cal 738 (DB) ** (1898) 25Cal 
896 (908) (FB) **(1901) 5 Cal WN 801 (803) (DB) ** AIR 1921 Cal 453 (454, 455) (DB). 


[See (1878) 3 Cal 696 (699) (DB). (Possession for fifty or sixty years.)] 


3. AIR 1930 Bom 39 (43) (DB). (Tenant proving undisturbed occupation at fixed rent for nearly acentury — 
Presumption of permanent tenancy arises — If landlord proves an approximate point of commencement 
of tenancy the Presumption is defeated.) ** AIR 1924 Mad 833 (834). (When the origin of a tenancy is not 
known , evidence of the acts and conduct of the parties constitutes the best and the only evidence to prove 
the nature of the tenancy.) **(1889) 16 Cal 223 (231, 232) : 16 Ind App 6 (PC) ** (1890) 17 Cal 144 (146, 
147) (DB) ** (1907) 30 Mad 528 (530) (DB). (Not followed in AIR 1931 Mad 577.) ** (1907) 31 Bom 
183 (201, 202) (DB). 


4. (1889) 16 Cal 223 (231, 232) : 16 Ind App 6 (PC). 
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known.(5) For instance, if the value of the property in the locality has gone up very high 
and the rent fixed is comparatively low, the fact that it has not been raised may suggest that 
the tenancy is a permanent one. (6) See also cases under Notes 50 and 51. 


Permanent tenancy does not imply fixity of rent or occupation.(7) The fact that the 
rent paid has not been uniform (8) or that the possession of the tenant has been interrupted, 
is a factor which will weaken a claim of permanent tenancy.(9) Even if an unregistered 
lease has to be ignored, if the tenant alleges that he was settled rayat of the village and was 
in continuous possession since creation of tenancy by paying rent annually this plea has to 
be examined.(10) 


5. AIR 1953 SC 153 (155) : 1953 SCR 930 ** AIR 1957 Andh Pra 632 (641) (DB). (Long possession, fixed 
rent, assertion of title as occupancy ryots or tenants in mortgages and sales and partitions, and acting on 
the footing that for a long time the tenants owned the permanent rights of occupancy, may point to the 
conclusion that they had acquired permanent rights of occupancy. Reversed on another point in AIR 1966 
SC 681.) ** AIR 1948 Pat 12 (14). (Long possession with fixed rent, heritability transferability of tenure 
raises a presumption of permanent tenancy.) ** AIR 1944 Pat 109 (110) ** AIR 1939 Pat 448 (450, 451) 
: 18 Pat 571 (DB). (Origin of tenancy unknown — Tenant's predecessors in possession for 100 years 
having built substantial structures consisting of mud walls and tiled roofs — Possession for generation 
after generation without paying rent to landlord — Tenancy held permanent.) ** AIR 1923 Mad 54 (55) 
(DB) ** AIR 1920 Cal 325 (326) (DB). (Tenancy treated by landlord as heritable — Tenancy for residen- 
tial purposes and substantial improvements to homestead effected.) ** AIR 1919 Mad 1135 (1137, 1138) 
(DB) ** AIR 1918 Cal 34 (38) (DB). (Descent from father to son for three generations and various 
transfers.) ** (1912) 16 Ind Cas 937 (938) (Cal). (Long possession of tenant without change in amount of 
rent. Succession and transfer may give rise to the inference that a holding is a permanent one.) ** (1866) 
3 Bom HCR (AC) 124 (127) (DB) ** (1895) 22 Cal 533 (542, 543) : 22 Ind App 60 (PC) ** (1935) 62 Cal 
LJ 551 (558, 559) (DB). 


[See AIR 1927 Nag 147 (149) : 23 Nag LR 16. (Entry in settlement records implying permanent ten- 
ancy.)] 

[See also (1893) 16 Mad 131 (138) (DB). (Origin of tenancy known — Nearly sixty years’ possession by 
the defendants at a uniform rent, nearly twelve of which were in open defiance to the landlord's claim to 
eject was held to strengthen the defendant's claim of permanent tenancy.)] 


6. (1907) 34 Cal 902 (907, 908) : 34 Ind App 160 (PC) ** (1926) 96 Ind Cas 315 (315) (DB) (Cal). (No 
written lease — Series of succession — Rent not charged for at least 65 years — Land let out for dwelling 
purposes and situated within the Howrah Municipality — Value of land increased abnormally.) ** AIR 
1932 Cal 198 (201, 202) (DB) ** (1912) 15 Ind Cas 110 (115) (DB) (Cal) ** AIR 1929 Cal 473 (474) : 56 
Cal 275 (DB). 


7. AIR 1953 SC 153 (155) : 1953 SCR 930. 
(1955) 21 Cut LT 78 (79). 


9. AIR 1937 Pat 444 (446) (DB). (Variable rent — Mere erection of buildings with knowledge of landlord 

not in itself sufficient to raise presumption of permanent tenancy.) ** AIR 1927 Nag 200 (201). (Enhance- 
ment of rent from time to time not necessarily destructive of permanent tenancy — But if also evidence of 
annual formal leases granted, presumption is against permanent tenancy.) ** AIR 1927 PC 102 (105) : 54 
Ind App 178. (Enhancement of rent is entirely inconsistent with the notion of a permanent tenancy.) ** 
AIR 1914 Mad 564 (567) : 47 Mad 1 (DB). (Case of enhancement of rent and disturbance of possession.) 
** ATR 1937 Pat 391 (396) (DB). (Enhancement of rent.) 
[See AIR 1952 Bom 136 (144) : ILR (1952) Bom 461 (DB). (The fact that the rent did not remain constant 
and that as many as four leases executed by the tenant in favour of the landlord showing that they would 
remain in possession for a definite duration of time are not sufficient to rebut the presumption under S. 83 
of Bombay Land Revenue Code in view of the antiquated tenancy and absence of evidence regarding the 
commencement of tenancy in any particular year. AIR 1940 PC 192, Applied.) ** (1918) 46 Ind Cas 794 
(795, 796) (Nag). (Mere change in the rate of rent will not necessarily extinguish the permanent nature of 
a lease.)] 


10. (1969) 35 Cut LT 552. 


go 
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50. Circumstantial evidence as to permanent tenancy — Lease for dwelling or resi- 
dential purpose. 

The fact that the lease has been granted for building or residential purposes may, in 
combination with other circumstances, suggest a permanent right.(1) This would espe- 
cially be so where the origin of the tenancy is not known and the tenant and his predeces- 
sors-in-title have been in undisturbed possession of the property for a long time at a uni- 
form rent.(2) The existence of pucca structures will add to the strength of the inference.(3) 
But the absence of such structures and the fact that there are only katcha structures and the 
land will not necessarily defeat an inference of permanence suggested by other circum- 
stances in the case.(4) But the mere fact that the tenancy has been created for dwelling 


Section 105 — Note 50 


1. AIR 1962 SC 413 (417) : (1962) 2 SCR 876. (Land let for building purposes — No period fixed — 
Presumption arises in favour of permanent tenancy — Right given to lessee to surrender lease at any time 
— It does not affect nature of tenancy.) ** AIR 1964 Bom 287 (291) : ILR (1965) Bom 27 ** AIR 1955 
Orissa 64 (66) : 21 Cut LT 72 (DB). (Lease for putting up a house.) ** AIR 1954 Bom 257 (258) : ILR 
(1954) Bom 448 (DB) ** AIR 1954 Mad 412 (414) : (1953) 2 Mad LJ 160 ** AIR 1940 Pat 24 (25) : 18 
Pat 805 (DB). (Lease for building a gola house and platform for rice mill — Lease for indefinite period — 
Lessee not to sell residential rights without permission of landlord — Lease was held to be permanent.) ** 
AIR 1928 Cal 315 (320) : 55 Cal 355 (DB). (Land given for residential purposes — Unaltered rent paid 
for 57 years — Pucca structures — Presumption of permanent tenancy.) ** AIR 1923 All 486 (487). 
(Origin not known — Lessee constructing pucca houses — Tenancy transferred from time to time and 
landlord acquiescing in the transactions — Landlord's suits against other tenants dismissed on ground that 
tenancies were permanent — Inference is that tenancy is permanent.) ** AIR 1919 Nag 144 (147). (Per- 
manent works beyond those agreed upon at time of the lease constructed — Landlord encouraging their 
erection in circumstances leading lessees to believe that they are accepted as permanent tenants — New 
erection would raise an equitable estoppel against ejectment.) ** (1909) 1 Ind Cas 802 (803) (DB) (Mad) 
** 1882 Pun Re No. 34, p. 106 (106). (Village proprietor giving vacant site to a non-proprietor for erect- 
ing residence thereon at his own cost — Presumption, in absence of any express stipulation or local 
custom to the contrary, is that both parties intend a permanent tight of occupancy.) ** (1912) 15 Ind Cas 110 
(115) (DB) (Cal) ** AIR' 1933 Bom 97 (98) : 57 Bom 194 (DB). (Land given for building purposes and the 
tenancy is an ancient one — Presumption of permanent lease.) ** (1905) 7 Bom LR 401 (404) (DB) ** 
(1882) 8 Cal 960 (962) (DB) ** (1926) 96 Ind Cas 315 (315) (DB) (Cal). 


2. AIR 1941 All 51 (54, 55) : ILR (1941) All 27 (DB). (Lease originally granted for building and manufac- 
turing purposes at fixed annual rent — Lessee and his successors in possession for long time during which 
transfers taking place without objection by zamindar — Lease must be deemed to be perpetual with 
transferable and heritable rights — Mere fact of land being subsequently cultivated does not affect nature 
of original lease.) ** AIR 1937 Cal 373 (374). (Tenancy created before Transfer of Property Act — 
Permanent structures standing on land for many years — Transfers in past — No change in rent — 
Tenancy is permanent and transferable.) ** AIR 1932 Cal 198 (199 to 204) (DB) ** AIR 1940 Cal 393 
(394). (In determining the nature of a tenancy it is necessary to bear in mind the habits and customs of the 
people.) ** AIR 1927 All 342 (343) ** AIR 1924 Bom 454 (455) : 48 Bom 541 (DB) ** (1910) 37 Cal 662 
(669) (DB) ** (1907) 5 Cal LJ 178 (179) (DB) ** AIR 1927 Cal 234 (235, 236) (DB) ** AIR 1924 Cal 
465 (466) (DB). 

3. AIR 1954 Mad 412 (414) : (1953) 2 Mad LJ 160, 


. AIR 1939 Pat 350 (351). (Correct test is not the materials used but the substantiality of the structure.) ** 
AIR 1934 Cal 716 (717) ** AIR 1927 All 342 (343, 344) ** AIR 1929 Cal 37 (40, 42) : 56 Cal 738 (DB). 
(The absence of pucca masonry structures was explained by the fact that the tenant was only a labourer.) 
** AIR 1929 Cal 473 (474, 475) : 56 Cal 275 (DB) ** AIR 1920 Cal 552 (552) (DB). ** AIR 1924 Cal 
465 (467) (DB) ** (1912) 13 Ind Cas 606 (609) (DB) (Cal) ** AIR 1934 Cal 288 (290) : 61 Cal 32 (DB). 
(But the residence cannot be confined to the case of tenant himself.) 


[But see AIR 1925 Cal 309 (313, 315) : 52 Cal 43 (DB).] 


> 
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purposes will not by itself give rise to an inference of permanence. As seen in Note 48, it is 
the combination of several factors that generally gives rise to an inference of a permanent 
right. The Court may, in the peculiar circumstances of a case hold that the tenancy is not 
permanent though it may have been created for dwelling purposes and though there may be 
substantial structures on the land.(5) 


Merely because the landlord agreed to the Thika tenant to raise a pucca structure on 
the land it would not imply grant of a permanent lease in place of the original lease of 5 
years.(6) 


51. Circumstantial evidence as to permanent tenancy — Successions and 
transfers. 


The fact that a tenancy has been held in the same family from generation to genera- 
tion would be some indication that tenancy is permanent.(1) But this is not a strong indica- 
tion.(2) Because as pointed out by Rankin, J., in Kamal Kumar v. Nandlal Dubey,(3) no 
reasonable landlord would eject a family from a homestead merely because the father or 
grandfather has died. But at the same time, the fact that a tenancy is not shown to be 
hereditary would weaken the case for permanency. (4) 


5. AIR 1954 Mad 412 (414) : (1953) 2 Mad LJ 160 ** AIR 1942 Bom 161 (171) : ILR (1942) Bom 357 
(DB). (Lease for 99 years — There is nothing strange if pucca structures are built by grantee because in 
such a case the structures would be built in the expectation that the lease would be renewed even though 
at a higher rent on the termination of the period.) ** AIR 1942 Pat 397 (399) (DB) ** AIR 1939 Pat 350 
(351) ** AIR 1937 Pat 399 (406) (DB). (Land let out by Government for building without mention of 
duration of term — Tenancy is at will — It becomes one from year to year on payment of rent.) ** AIR 
1936 Cal 100 (101). (Tenancy found to be for residential purposes — Origin of tenancy unknown — Rent 
not varied — Proof of one or two transfers — Inference that tenancy was in its origin of a permanent 
character does not arise.) ** AIR 1928 Lah 554 (555) : 9 Lah 576 (DB) ** (1910) 5 Ind Cas 813 (814) 
(DB) (Mad) ** (1905) 8 Oudh Cas 13 (18) ** (1899) 3 Cal WN 255 (260) (DB). (Just as coupled with 
circumstances such as long possession and long acquiescence, the fact of a permanent building being 
allowed to be erected without objection may warrant an inference in favour of a permanent holding so 
there are circumstances which may go far to weaken the force of that inference and one of these is the 
circumstances of the landlord's interest being let out in Ijara.) ** (1881) 8 Cal LR 50 (51) (DB) ** (1902) 
6 Cal WN 134 (140) (DB) ** (1882) 10 Cal LR 25 (29) (DB) ** (1878) 3 Cal 696 (699, 700) (DB) ** AIR 
1922 Pat 258 (259, 260) : 1 Pat 717 (DB). (Though the fact that a lease is for the purpose of building 
permanent structures raises a presumption that it is a permanent one, yet such presumption cannot out- 
weigh the terms of the lease itself.) ** (1912) 14 Ind Cas 152 (153) (DB) (Cal) ** AIR 1924 Cal 156 (157) 
(DB) ** AIR 1937 Pat 391 (396) (DB) ** (1889) 16 Cal 652 (656, 657) (DB) ** AIR 1932 Cal 398 (402) 
(DB) ** AIR 1929 Cal 37 (38) : 56 Cal 738 (DB). 


[See also AIR 1942 Rang 11 (12) (DB). (A constructing building on B's land knowing that it belongs to B 
in the expectation that building would be occupied by C — This does not give C permanent right of 
occupancy as against B unless it can be proved that before its construction B agreed with A that C should 
have such a permanent right.)] 


6. ILR (1968) 1 Cal 231. 
Section 105 — Note 51 


1. (1926) 96 Ind Cas 315 (315) (DB) (Cal). (Series of successions along with other facts held to prove 
permanent tenancy.) 


2. AIR 1953 SC 153 (155): 1953 SCR 930. (Neither possession for generations at uniform rent nor construc- 
tion of permanent structure by itself is conclusive proof of permanent tenancy — It is the cumulative 
effect of these, coupled with several other facts, that may lead to inference of permanent tenancy.) 


3. AIR 1929 Cal 37 (40) : 56 Cal 738 (DB). 
4. AIR 1937 Pat 391 (393, 394) (DB). 


144 [S105 N51] Lease defined 


The fact that there have been transfers of the holding which have been recognised by 
the landlord is strong indication of the tenancy being permanent.(5) Where the other cir- 
cumstances show that the landlord has recognised a transfer, the mere fact that in the rent 
receipts, the name of the old tenant is retained does not defeat such inference.(6) 


Where, however, the transfers are recent and not such as to have come to the notice of 
the landlord they will not be evidence against him suggesting a permanent tenancy.(7) 

52. Subsequent arrangements between landlord and tenant — Effect on inference of 
permanence. 

On the principles discussed in Note 48, in the case of old tenancies which have gone 
on for a long time it may be inferred from the surrounding circumstances that a permanent 
lease was granted. But this rule will not hold good if there has been a subsequent arrange- 
ment between the parties, into which their original rights have merged. In such a case, their 
relations must be determined with reference to such arrangement.(1) But if the arrangement 
is only of a confirmatory character, the original rights will not be affected. So also, though 
annual kabuliyats are sometimes executed there may be no intention to act on them. In such 
cases, the original rights of the parties will not be affected.(2) Similarly, where the rent is 
not fixed and parties enter into periodic agreements as regards the rent payable, such agree- 
ments cannot affect the question of the duration of the lease.(3) It is a question of fact and 


5. (1968) 34 Cut LT 1131 (1144). (Inference of permanent tenancy cannot be drawn merely from long 
Possession and uniform payment of rent — Inheritance and partition are not unequivocal acts of recogni- 
tion of permanent tenancy unless landlord's assent or knowledge as to change of tenancy is established.) 
** (1907) 34 Cal 902 (907) : 34 Ind App 160 (PC). (Sale deed of the holding stated as follows : "You have 
become entitled to make gift, or sale of the said land... on paying expenses; etc., to the Maharaja Bahadur 
and on causing expunction of my name you shall take a patta in your name." — Held, the condition was not 
inconsistent with the permanent tenancy.) ** (1905) 32 Cal 51 (60, 61) (PC). (Reversing 6 Cal WN 352.) 
**(1905) 32 Cal 41 (49, 50) : 31 Ind App 155 (PC) ** AIR 1940 Cal 393 (394). (Documents reciting 
transfers and sub-leases are admissible to show that lease is permanent.) ** AIR 1934 Cal 288 (289, 290) : 
61 Cal 33 (DB) ** AIR 1932 Cal 198 (199) (DB) ** AIR 1929 Cal 37 (40) : 56 Cal 738 (DB) ** AIR 1921 
Cal 474 (475) (DB) ** AIR 1915 Cal 709 (710) (DB) ** (1912) 15 Ind Cas 110 (115) (DB) (Cal) ** 
(1911) 12 Ind Cas 482 (483) (DB) (Cal) ** (1910) 5 Ind Cas 783 (784) (DB) (Cal) ** (1904) 8 Cal WN 
301 (305) (DB) ** (1904) 8 Cal WN 297 (300, 301) (DB) ** (1874) 21 Suth WR 386 (387, 388) (DB) ** 
(1912) Pun Re No. 121 (DB) ** (1909) 4 Ind Cas 173 (174) (DB) (Cal). (The fact mentioned in one of the 
sale deeds by which the tenure was sold that one fourth of the purchase money should be paid to the 
landlord is not sufficient to outweigh the presumption.) ** (1901) 28 Cal 738 (741) (DB). 


[See however AIR 1932 Cal 398 (402) (DB). (Mukarrari tenancy — No admission by landlord that ten- 
ancy is mukarrari — One succession and one transfer to grand-son do not lead to inference that tenancy is 
mukarrari.)] 

6. (1912) 15 Ind Cas 110 (115) (DB) (Cal). (The mere retention of the name of the old tenant for the purpose 
of identifying the holding in the sherista of the landlord is not in itself sufficient to indicate that there was 
no recognition by the landlord that the tenancy was heritable and transferable.) ** AIR 1921 Cal 474 
(475) (DB). 

7. AIR 1929 PC 156 (158) : 56 Ind App 248. 

Section 105 — Note 52 

- AIR 1957 All 346 (351). (A Permanent tenancy right must be deemed to have been waived by acceptance 

of a new agreement by the tenant.) ** (1900) 27 Cal 570 (582) (DB). 

2. AIR 1928 Nag 153 (156). 

- ILR (1960) 2 All 71 (79) (DB). (Lease for unlimited period in favour of person, his heirs, administrators 


and assigns — Subsequent lease deed in pursuance of equitable rent adjustment held did not sweep away 
the original lease.) ** AIR 1929 Pat 376 (382) (DB). 


w 
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construction in each case as to what is the effect of the arrangement in question. In the cases 
cited below,(4) it was held that a new tenancy had been created, while in the undermentioned 
cases (5) it was held that no new tenancy was created and that the original rights of the 
parties remained unaffected. 


53. Acquisition of permanent tenancy after commencement of tenancy. 


Possession for any length of time will not by itself be sufficient to convert a tenancy 
(which is not permanent) into a permanent one(1) in the absence of statutory provision or 
custom under which such permanent right is acquired. In the absence of such statutory 
provision or custom, the tenant setting up a permanent right must show that by a subse- 
quent arrangement with the landlord his original tenancy has been converted into a perma- 
nent one.(2) As to acquisition of permanent rights by adverse possession, see Notes 79 and 
80. As to estoppel of the landlord from denying the permanent rights of the tenant, see Note 
55. The mere fact that a tenant has carried out reclamation work will not entitle him to 
permanent rights.(3) 


54. Permanent tenancy — Acquisition of, by prescription. 
See Notes 79 to 84. 
55. Permanency by estoppel 


A landlord may be precluded on the principle of estoppel from denying that the tenant 
is entitled to a permanent right in the property.(1) The conditions necessary for raising such 


4. AIR 1944 Bom 210 (211). (Permanent tenancy — Tenant accepting fresh lease for a limited period — 
Permanent tenancy must be taken to be given up.) ** AIR 1937 Lah 56 (56). (Permanent tenancy — 
Permanent tenant or his predecessors -in-title executing leases containing conditions inconsistent with 
permanent tenancy in favour of landlord — Strong presumption against permanent tenancy arises — 
Burden lies heavily on tenant to prove that tenancy was still a permanent one.) ** AIR 1932 Bom 3 (6) 
(DB). (Permanent tenancy — Dispute between landlord and tenant — Compromise fixing term of tenancy 
— Such compromise held to have done away with permanent tenancy and landlord is entitled to evict 
tenant at the end of the term.) ** (1904) 27 Mad 291 (299) : 31 Ind App 83 (PC). (Permanent lease of 
temple lands by manager of temple — Some years later lessee petitioning Collector, under whose man- 
agement temple then was for lease of same land for one year without referring to former lease — Collector 
sanctioning lease, 19 Mad 485, Reversed.) ** (1886) 9 Mad 307 (318) : 13 Ind App 32 (PC). (Original 
permanent lease — Fresh document construed as grant of lease of similar tenure but on terms more 
favourable to lessor.) ** (1888) 11 Mad 77 (84) (DB). (Approved in 27 Mad 291 (PC)). ** AIR 1926 Cal 
634 (636) (Kabuliyat stating that it was being executed after the previous lease had expired.) ** (1900) 27 
Cal 570 (582) (DB). (Origin of tenancy not known — Subsequently a kabuliyat executed by tenant — 
Held, new tenancy created.) 


5. AIR 1937 Lah 370 (377) : ILR (1940) Lah 363 (DB). (Permanent tenancy — Rent originally fixed subse- 
quently raised by agreement of parties — Permanent nature of tenancy is not changed.) ** (1908) 8 Cal LJ 
513 (517) (DB) ** (1904) 8 Cal WN 155 (157, 158) (DB) ** (1904) 8 Cal WN 297 (300, 301) (DB). 


Section 105 — Note 53 


1. AIR 1961 SC 1442 (1445) : (1962) 1 SCR 618 ** (1874) 21 Suth WR 386 (386) (DB) ** AIR 1930 Mad 
434 (438) ** AIR 1924 Pat 560 (562) : 3 Pat 403 (DB) ** (1888) 11 Mad 77 (79, 80) (DB). 


2. See (1888) 1] Mad 77 (79, 84) (DB). (Lessor transferring property to another and the latter agreeing with 
the former not to disturb the existing tenants so long as they paid rent — This does not confer permanent 
rights on the tenants who were originally let in as year to year tenants.) 


3. AIR 1924 Pat 560 (561) : 3 Pat 403 (DB). 
Section 105 — Note 55 
1. (1899) 21 All 496 (502) : 26 Ind App 58 (PC). (In order to raise an equitable estoppel against the lessors 


[Vol. 3] 7 T. P. Act/ 10 
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an estoppel have been exhaustively discussed in Note 22 on Section 51. See also Note 12. 


56. Permanent lease of property belonging to religious and 
charitable endowments. 

As seen in Note 7 on S. 7, managers of religious and charitable endowments in India 
have very limited powers of alienating endowed property and they cannot transfer such 
property except for unavoidable necessity. A manager has no authority to grant a perma- 
nent lease of the same at a fixed rent without any legal necessity and such a lease, if granted, 
would endure for the tenure of his office only.(1) As to whether in the case of permanent 
leases granted long ago, where the circumstances under which they were granted are im- 
possible to prove, the Courts will presume the existence of the conditions justifying the 
grant of such leases, see Note 45. 

57. Consideration for lease. 


One of the essential of a lease under this section is the presence of consideration for 
the transaction.(1) By operation of S. 105 there is an implied obligation on the lessee to pay 
the consideration or price fixed by lessor.(2) The expression “consideration” indicated in S. 
105 has been used in a generic sense to include the price paid or promised or of money, a 
share of crops, service or any other thing of value.(3) A tenant occupying premises of a 
landlord is liable to pay some rent.(4) This consideration must be either premium or rent as 
defined by the section. In other words if the consideration for the transfer is not either 
premium or rent as defined by the section, the transaction will not be a lease.(5) The section 


it is incumbent upon the lessees to show that the conduct of the owners, whether consisting in abstinence 
from interfering, or in active intervention, is sufficient to justify the legal inference that they had by plain 
implication, contracted that the right of tenancy, under which the lessees, originally obtained possession 
of the land, should be changed into a perpetual right of occupation.) ** AIR 1925 PC 146 (149) : 52 Ind 
App 178. ** AIR 1937 Pat 374 (379) (DB) ** (1935) 62 Cal LJ 551 (559) (DB). 
[See also AIR 1918 Mad 44 (55) (DB). (The mere fact of the tenants alienating the lands without protest 
by temple trustees will not confer on tenants a right of permanent occupancy by estoppel or prescription.) 
** AIR 1918 Mad 932 (939, 940) (DB). (Acquiescence by temple trustees in transfers by tenants does not 
create estoppel against landlord.)] 

Section 105 — Note 56 

1. AIR 1966 SC 629 (633) : (1966) 1 SCR 831 ** AIR 1966 SC 1603 (1605) : (1966) 1 SCR 908 ** AIR 

1955 SC 228 (232) : 1955 SCR 1168. (AIR 1917 PC 33, Rel. on.) ** 2003 (2) Rec Civ R 495 (496) (Punj 
& Har) (Where the land belonging toa deity is given on lease for 99 years for a paltry sum by a person in 
management of the deity property for the purpose of marriage of his daughter, the lease is void) 

Section 105 — Note 57 


1. 1981 Jab LJ 362 (367) ** AIR 1916 Cal 286 (287). (Where it is found that though a lease deed was 
executed and registered there was no payment of consideration no delivery of possession and no delivery 
of the lease deed itself, the transaction of lease is not complete and no title Passes.) 

2. 1987 LS (AP) 196 (198) 


3. 2006 (12) Scale 193 (202) ** 1992 (3) Andh LT 691 (693). (Giving of land on ‘Batai’ amounts to creation 
of lease. Lease under S. 105 includes even sharing of crops.) 


4. (1983) 2 Bom CR 469 (473) 


5. AIR 1947 Cal 440 (441). (Rent payable under a lease is consideration from the promisee to the landlord. 
The contract is that the landlord would give the tenant the property for a certain period of time in return for 
a promise to pay a yearly rent. Agreement to pay rent is consideration within the meaning of that word as 
defined in S.2 (d), Contract Act.) ** AIR 1937 Mad 882 (887) : ILR (1937) Mad 638 (FB). (Maintenance 
grant in the case was held to be not a lease as there was neither premium nor ‘rent’ as defined.) ** 2006 (1) 
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speaks of the consideration being premium or rent. But it is conceived it will cover cases, 
where the consideration is partly premium and partly rent.(6) 


Where the lessor permitted the lessee to construct a building on open plot and the 
expenditure to be incurred by lessee for construction was to be treated as rent paid in ad- 
vance and to be adjusted at the agreed monthly rent, the rent was for building and not for 
vacant land. Rent being consideration for lease, must be held to be inextricable part of grant 
of lease referable to building.(7) 


A sum of money payable under a lease but not as a consideration for the grant of the 
lease is not rent or premium within the meaning of this section (see Note 59). Thus, where 
a lease is granted in consideration of the lessee buying certain goods or accepting certain 
services from the lessor and paying for them at a certain rate, the lease is not granted in 
consideration of the money to be so paid and such money is not rent.(8) 


Where the tenant was paying rent to the person authorised by owner to receive it and 
also paid rent to owner for certain period, the authorised person could not claim rent for the 
period of which rent was paid directly to owner.(9) 

Where under a building agreement a builder agrees with the owner of land to erect 
houses thereon and to expend in so doing not less than a specified amount, in consideration 
of a lease thereof being granted to him on completion of the houses, the sum so expended 
on their erection is not a payment made in consideration of the lease.(10) It is in the nature 
of a collateral agreement. (See Note 59.) 

As to whether a grant for maintenance is to be treated as a grant for consideration of 
the kind defined in this section, see Notes 60 and 68. 


It has been held that under the Central Provinces Tenancy Act, a tenancy could be 
created without consideration.(11) 
58. Premium. 
The section defines premium as the price paid or promised for the lease. A similar 
expression occurs in S. 54 also and the principles discussed in Note 12 on that section will 
apply here also. As seen in that Note price means money only.(1) But it will include not 


ALJ 165 ** 2006 (2) Ker LJ 8 (17) ** AIR 1922 Oudh 201 (201) : 25 Oudh Cas 39. (Agreement among 
co-owners for enjoyment of property by turns is not lease.) 


. AIR 1934 Cal 803 (805, 806) : 61 Cal 556 (SB) ** 1956 Raj LW 271 (276) 
. 2000 (2) Pat LJ R (HC) 865 (866) 

. AIR 1934 Cal 803 (807) : 61 Cal 556 (SB). (Per Buckland J.) 

. 1984 (2) Ren C.R. 182 (186) (Punj & Har). 


10. (1913) 3 KB 570 (578) : 82 LIKB 1300 : 109 LT 165, Stepney and Bow Educational Foundation (Gover- 
nors) v. Inland Revenue Commissioners. 
[See also AIR 1967 Andh Pra 90 (92, 94) : (1966) 1 Andh LT 307 (FB). (Amount agreed to be invested in 
construction of new building is not premium.)] 


11. AIR 1925 Nag 90 (92). 


oong 


Section 105 — Note 58 
. AIR 1937 Mad 882 (887) : ILR (1937) Mad 638 (FB). (Maintenance grant held not to be lease.) 


[See AIR 1922 Oudh 201 (201) : 25 Oudh Cas 39. (Agreement between co-owners for the enjoyment of 
the property by turns is not lease.)] 


[See however 1898 Bom PJ 49 (DB). (Lease before T.P. Act — Possession of land made over for 10 years 
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only actual cash but also money due. (2) But it must be price paid or promised for the lease, 
i.e., for the transfer of the right to enjoy the property. If it is a price for the property itself 
which is to vest in the lessee at the end of the period of the lease, though the agreement for 
such payment and purchase of the property may be consideration for the granting of the 
lease, it will not be premium.(3) (See Note 57.) 

The amount due must be ascertained or capable of ascertainment at the time of the 
transfer. A grant in lieu of maintenance, where no definite sum of money is due as mainte- 
nance will not, therefore, be a lease.(4) ( See Note 68.) 

The distinction between rent and premium is that the latter is a Jump sum, though it 
may not be paid in cash at once but only promised or may be payable in instalments,(5) 
while rent, if it is to be paid in money, is a periodical payment.(6) The other points of 
distinction are that rent may be in money or in kind or in the form of services, while pre- 
mium can only be in the form of money. Where, looking at the substance of the transaction, 
the payment is premium and not rent, it will not cease to be such merely because it is styled 
as advance rent.(7) The nomenclature used by the parties, though not decisive or conclu- 
sive, helps the Court, having regard to the other circumstances, to ascertain the intention of 
the parties.(8) The words “premium or other like sums” are sums paid in excess of the 
agreed rent in consideration of the grant or continuance or renewal of tenancy.(9) 

Where certain properties, movable and immovable were leased for a period of 10 
years reserving annual rent of a sum and providing for the payment of sum towards rent in 
advance, the advance amount amounts to payment of premium within the meaning of Sec- 
tion 105.(10) 


in consideration of a quantity of grain that was due held to be lease. Note — This will not be good law 
now.)] 

2 AIR 1967 Andh Pra 90 (92, 94) : (1966) 1 Andh LT 307 (FB). (Amount agreed to be invested in construc- 
tion of new building is not premium within Article 31 (c) of Sch. 1-A of Stamp Act (1899) (Andh Pradesh).) 
** (1902) 25 All 115 (119) : 30 Ind App 54 (PC). (Ostensible mortgage in consideration of a sum made up 
partly of past, advances held to be not mortgage but lease.) ** (1910) 6 Nag LR 65 (66) ** AIR 1928 Bom 
377 (378, 379) ** AIR 1923 Nag 60 (61): 19 Nag LR 1 ** (1887) 11 Bom 462 (466) (DB). 

3. AIR 1934 Cal 803 (807) : 61 Cal 556 (SB). (Lease by Municipality in favour of electric company — 
Annual rent — Provision that a certain sum due from Municipality to Government must be paid by lessee 
by annual instalments and that on such payment it would become the owner of part of the premises — 
Held that the whole of this sum at any rate cannot be treated as premium.) 

4. AIR 1937 Mad 882 (892, 893) : ILR (1937) Mad 638 (FB). (Note — In this case notwithstanding the 
provision for the payment of an annual sum of money by the grantee to the grantor it was held that the 
grant was not a lease — The annual payment was held not to be rent.) 

5. a 1965 SC 1871 (1873) : (1965) 3 SCR 811 ** AIR 1970 Mad 288 (289, 290) : (1970) 1 Mad LJ 417 


[See AIR 1921 Nag 137 (138). ("Premium" should be regarded as the equivalent of the vernacular nazarana.)] 


6. AIR 1965 SC 1871 (1873) : (1965) 3 SCR 811 ** AIR 1956 Andh 229 (231) : 1956 Andh WR 645 (DB) 
** AIR 1934 Cal 803 (805) : 61 Cal 556 (SB). 


7. AIR 1956 Andh 229 (231) : 1956 Andh WR 645 (DB). (In some cases, the so-called premium is in fact 
advance rent and in others rent is deferred price.) ** AIR 1929 Cal 433 (434) : 56 Cal 252. 


8. AIR 1956 SC 1871 (1873) : (1965) 3 SCR 811 ** AIR 1956 Andh 229 (231) : 1956 Andh WR 645 (DB) 
9. AIR 1969 Mad 473 : (1969) 1 Mad LJ 122. 
10. AIR 1985 Kant 56 (61) : (1984) 2 Kant LJ 334 (SB). 
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Unlike a vendor of immovable property who has a statutory lien for unpaid purchase- 
money, a lessor has no lien for unpaid premium.(11) 

The consideration for a lease paid in the form of a premium is exhausted as soon as 
the lease is granted and the forfeiture of the lease does not entitle the lessee to a refund of 
the premium.(12) Similarly, where a part of the premium is paid and it is agreed that if the 
balance is not paid within a fixed time, the lessor is to be entitled to cancel the lease and 
recover possession and on the default of the lessee the lessor proceeds to do so, the lessee is 
not entitled to a refund of the part of the premium paid by him.(13) 


The assessee was given the right to remove clay for 10 years for manufacturing tiles. 
He was required to pay lump sum amount of Rs. 5 Lakhs as premium (Salaries) and mini- 
mum royalty of Rs. 60,000/- per year depending upon quantity of clay extracted. Thus the 
transaction was a lease. Premium (salami) was the consideration for the right to be enjoyed 
by the lessee/assessee. The agreement provided for a transfer of interest in the property 
which was the subject-matter of lease.(14) 

See also undermentioned case.(15) 

59. Rent — General features. 


As seen in Note 37, rent is one of the forms of consideration prescribed by the law as 
essential for a lease. The following are the elements of rent as defined by the section : 

(1) It must be a consideration for the transfer of a right to enjoy immovable property 
for a certain time or in perpetuity. 

(2) It must be money, share of crops, service or other thing of value. (See Note 61.) 

(3) It must be rendered periodically or on specified occasions. (1) 

(4) The rendering must be to the lessor by the lessee (See Note 60) 

The definition of rent in Woodfall’s Law of Landlord and Tenant is also similar.(2) 
But as a further element it seems to be required that the rent should be a source of profit to 
the lessor. (See Note 60 for a further discussion of this point.) 

The word rent may be used in the legal sense of recompense paid by the tenant to the 
landlord for the exclusive possession of premises occupied by him. The word may also be 
used in the generic sense, without importing the legal significance, of compensation for use 
and occupation.(3) Rent, in its wider sense, means any payment for the use of land or 
building and includes the payment by a licensee also.(4) Any amount or kind agreed to be 


11. AIR 1926 Mad 55 (56) : 48 Mad 821 (DB). ((1877) 6 Ch D 597, Not followed.) 
12. (1894) 18 Mad 32 (33) (DB). 

13. AIR 1934 All 293 (294). 

14. 1988 Tax LR 1231 (1237) : (1988) 173 ITR 311 (Mad). 


15. AIR 1955 Cal 442 (444) : ILR (1956) 2 Cal 859. (Besides monthly rent, payment of certain sum of money 
as consideration for landlord for accommodating tenant — Landlord not called upon to do anything 
unusual — Consideration for lease held to be premium.) 


Section 105 — Note 59 
1. AIR 1952 Cal 391 (392) : 83 Cal LJ 278. 


2. Woodfall, Law of Landlord and Tenant by A.J. Spencer, 21st Edition. p. 481 ** AIR 1959 SC 639 (644) : 
(1959) Supp (2) SCR 180. (Lease not void for uncertainty.) 


3. AIR 1962 SC 554 (558) : (1962) 3 SCR 604 ** (1966) 2 Mad LJ 533 (535). 


4. AIR 1968 SC 919 (922) : (1968) 2 SCR 559 ** ILR (1979) 2 Kant 2023 (2032). (An assignee under 
privity of estate is personally liable to pay rent till he holds the estate.) 
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paid by tenant for beneficial enjoyment of demised premises is rent.(5) In its narrower 
sense it means payment made by tenant to landlord for property demised to him. (6) Hence, 
the mere use of the word rent in a document does not conclusively prove that the transac- 
tion is a lease unless there is transfer of interest by the landlord in favour of the tenant.(7) 
The word “rent” is flexible and may include damages for use and occupation if the atten- 
dant circumstances and intention of the lessor show that he understood the legal difference 
between ‘rent’ and ‘damages’ .(8) Rent includes not only what is ordinarily described as 
‘rent’ in an agreement between landlord and tenant but also payment in respect of special 
amenities provided by the landlord under the agreement between him and the tenant. Rent 
includes all payments agreed by the defendant to be paid to his landlord for the use and 
occupation not only of the building but also of furnishing, electric installation and other 
amenities.(9) The charge of maintenance payable along with the rent being agreed upon by 
the parties, the same is also included as rent.(10) The Act does not provide that the tenant 
shall be liable to pay electricity charges to the landlord as part of the rent. However, if the 
landlord and tenant agree, that electricity charges would be paid as part of rent the tenant 
will be liable to eviction if he commits default in payment of the same. In the absence of 
any contract the electricity charges do not fall within the ambit of the expression “‘rent” 
payable by a tenant, therefore, a tenant is not liable to ejectment even if he fails to pay 
electricity charges.(11) 

The definition of rent in various local Tenancy Acts(12) corresponds in essential par- 
ticulars with the definition under this section. But service is not included as rent in such 
local Acts. 

Tenancy Acts essentially dealing, as they do, only with tenancy of land, the definition 
of rent in such Acts describes it as something rendered to the landlord by the tenant on 
account of occupation of land. 


The first essential in the definition of rent is, as seen above, that it is a consideration 
for the transfer of a right to enjoy immovable property. It has been seen in Note 3 that such 
right is an interest in immovable property created in particular modes. Hence, before there 


5. 1998 (2) Ren CR 608 (610) (Punj & Har) 


6. AIR 1963 SC 1459 (1464) : (1964) 2 SCR 114. (Word "rent" is used in narrower sense in R. 18 (4) (ii) of 


poi Urban Immovable Property Tax Rules (1941) and it does not include payments made by licens- 
ees. 


7. (1966) 2 Mad LJ 533 (535). (Payment of mesne profits is again not conclusive for the reason that if a 
person by reason of statutory legislation is deemed to be a statutory tenant, what is payable by him as 
mesne profits has, for that reason, to be also construed as "rent’.) 


8. 1970 All WR (HC) 338. 


9. AIR i a pai 1976 Ren CJ 806. (The liability to pay Bhumi Bhawan kar (Property Tax) is a 
statutory liability and not rent.) ** (2002) 61 DRJ 511 514): 2002) 95 DLT HD s 
eee (514): ) 312 ** (1968) 2 Mad LJ 233 : 

10. 2008 (1) Cal LJ 559 (564). 


11. 1979 All LJ 607 : 1979 All WC 325. 


12. AIR 1964 Guj 122 (124) : (1964) 5 Guj LR 515. ("Sakar" or lump sum payable by tenant to landlord 
would be rent in view of the definition of rent in S. 105, T.P. Act and S. 2 (r) of the Saurashtra Gharkhed 
Tenancy Settlement and Agricultural Lands Ordinance. Bengal Tenancy Act. VII of 1885, S. 3 (13) : 
Bihar Tenancy Act, VIII of 1934. S. 3 (5): C.P. Tenancy Act, I of 1920, S. 2 (9) ; Madras Estates Land 
Act, I of 1908, S. 3 (11): U.P. Tenancy Act, X VII of 1939, S. 3 (18).) 
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can be any question of rent, there must be a transfer of this description. Otherwise, the 
payment will not be rent.(13) Mesne profit is not rent and cannot be equated with it.(14) 
Similarly, the amount payable under a collateral agreement in consideration of the grant of 
the lease is not rent, because such agreement does not, by itself, create an interest in the 
property. (15) The immovable property in respect of which lease is sought to be created 
must be in existence. Where construction of building is financed by the “would be” tenant, 
payment is by way of advance and cannot be characterised as rent.(16) For other instances 
see the cases cited below.(17) 


13. AIR 1950 Pat 284 (287). (Mango trees planted by A on B's land — B was to get half the fruit under 
agreement between them — Held that this was not a lease and hence share of fruit was not rent.) 


14. (1968) 72 Cal WN 404. 
15. (1902) 25 Mad 603 (611) : 29 Ind App 138 (PC). 


[See also AIR 1955 Mad 93 (95) : (1954) 2 Mad LJ 391. (Lease of shops — Subsequent agreement 
between landlord and tenant charging certain amount per day, in view of electrical installations fitted by 
the landlord — Such charges held not to be rent — Case under Madras Buildings (Lease and Rent Con- 
trol) Act (25 of 1949) — Definition of "rent" in T.P. Act not referred to.) ** AIR 1944 Pat 293 (296) : 23 
Pat 334 (DB). (Suit for recovery of possession of a tank — Defendant pleading that he was a tenant under 
a patta and was liable to pay only mukarrari rent of Rs. 3 — Parties arriving at a compromise to the effect 
that as long as plaintiff possessed the village in which the tank was situate defendant and his heirs were to 
pay Rs.12 over and above the mukarrari rent but if he transferred the village by sale or gift the defendant 
would not be bound to pay Rs.12, held the stipulation was a personal obligation and the payment bar- 
gained for was not rent.)) 


16. 1977 MPLJ 115 (118a). 


17. AIR 1981 Bom 335 : 1980 Mah LJ 263. (Where respondent agreed to sell the land and received Rs.700/- as 
earnest and the agreement fell through and the respondent executed a lease for five years in favour of the 
petitioner in discharge of liability for earnest it is a lease.) ** AIR 1980 Delhi 12 : 82 Pun LR (D) 66 
(DB). (Case under Punjab Municipal Act (13 of 1911), S. 3 (1) (b) — Lease deed providing that lessee 
will pay lessor Rs.5,000/- plus misuser charges (residential premises used for other purposes) — Misuser 
charges cannot be included in normal concept of rent embodied in expression ‘gross rent’. The reason is 
that it is the profit that accrues to the landlord and not what it costs the tenant that is to be taken as the 
rent.) ** 1979 Mah LJ 439. (A document under which for certain amount transferee was to retain posses- 
sion for its satisfaction for nine years without liability to maintain account and a right of sale or personal 
decree or right to continue in possession in case of non-satisfaction of the debt the transferee was not a 
creditor as the village paper shows that the transferee was a tenant.) ** AIR 1953 Mad 632 (633, 634). 
(Where the lessee of salt pans undertakes to spend money for constructing railway siding, but no obliga- 
tion is cast on him to effect that improvement, the effect of failure to effect that improvement being only 
to cut down the term of the lease, the expenditure incurred for the purpose is neither premium nor rent. 
Similarly, the money expended for building new pans for getting more income is not rent.) ** AIR 1950 
Pat 284 (287) (SB). (A planting trees on land of B, as trespasser — Agreement between A and B to share 
fruit of trees, half and half — B settling land on C recognizing C as tenant — C transferring his interest to 
D — Suit by D against A for half share in fruit — It was held that the suit was not suit for rent within 
meaning of Article 8, Provincial Small Cause Courts Act, 1887.) ** AIR 1958 Cal 423 (425, 426) : ILR 
(1958) 2 Cal 109 (DB). (Income from advertisement hoarding.) ** AIR 1957 Cal 625 (626) : ILR (1957) 
3 Cal 636. (compensation for use and occupation is not rent.) ** AIR 1956 Mad 72 (78) : ILR (1956) Mad 
867. (Rent may be at the beginning of a term or at the end of it or may be in the form of premium.) ** AIR 
1928 Oudh 99 (100, 101) : 3 Luck 282. (Tradesman selling goods on municipal land and paying licence 
fee.) ** (1863) 8 LT (NS) 429 (429, 430) : 153 RR 847, Hancock v. Austin. (Money due under a contract 
cannot be destrained for as rent. And if there really was no demise of the room, and the landlord only gave 
permission to the plaintiff to place his machines in it, with the use of the steam power, upon payment of 
a certain sum weekly, the sum payable for such permission could not be destrained for as rent.) ** ATR 
1914 Oudh 272 (273). (A theka of a right to fish and to collect produce from nazul lands belonging to 
Governmnent is not a lease but merely a licence, and the money that the thekadar is bound to pay is not 
rent but fee.) 


152 [S105 N 59] Lease defined 


The next point is that the payment must be a consideration for the transfer. Every 
payment that is to be made under a lease is not necessarily rent, if the lessee has agreed to 
accept, in consideration of the lease, certain goods to be supplied by the lessor or certain 
services to be rendered by him and to pay for such goods or services, such payment is not 
consideration for the lease but for the goods or services though it is made under the terms 
of the lease.(18) 

Similarly, where a grant is made by the holder of an impartible estate for the mainte- 
nance of a junior member of the family, and as the income from the village set apart for 
maintenance is expected to exceed the proposed amount of maintenance, the grantee is 
required under the grant to pay to the grantor annually a certain sum of money, such sum 
cannot be said to be rent, as it is not the consideration for the transfer, such consideration 
being the giving up by the grantee of his claim for maintenance.(19) 

The payment of rent under this section is in consideration of a transfer of a right to 
enjoy immovable property. Where the purpose of the payment is otherwise, the payment 
cannot be termed as rent and hence the transaction will not be a lease. Thus, where a usu- 
fructuary mortgage is followed by a lease-back to the mortgagor who is required to pay the 
amount of interest as rent under the lease, the purpose of the lease may be only to secure the 
payment of interest. In such a case what the mortgagor-lessee has to pay is, in fact, interest 
and not rent. The mortgage and the lease-back really form a single transaction of mortgage 
and no lease is created thereby. Whether the two transactions are really independent trans- 
actions or only a single transaction of mortgage would, of course, depend on the intention 
of the parties and circumstances of each case. (20) Where a possessory mortgage and a rent 


[See however AIR 1926 Nag 174 (174, 175). (Right to take cattle or cart along a definite strip of land held 
in the circumstances of this case to amount to a lease and not a licence and the quantity of grain agreed to 
be supplied in return for this is rent.) ** (1905) 32 Cal 567 (570) (DB). (One co-sharer landlord occupy- 
ing a separate portion of the common land is not liable for rent to the other co-sharers but only to pay a 
share of the profits of the land, unless there is an agreement by him to pay rent. Merely because one co- 
sharer landlord grants a putnee lease of certain portions to another person, he does not become liable to 
pay rent to the other co-sharers.) ** (1883) 9 Cal 908 (912) (DB). (After expiry of lease landlord is not 
entitled to rent.) ** (1901) 25 Bom 556 (563) (DB). (Plaintiff an inamdar of certain village — Defendant 
holding certain land in the village but he was not placed on possession either by plaintiff or his predeces- 
sor in title under any agreement — Plaintiff sued to recover arrears of assessment — Held, the assessment 
was not rent.)] 


18. AIR 1934 Cal 803 (807, 808) : 61 Cal 556 (SB). (Per Buckland, J.) 
See also cases under Note 60. 


[See however AIR 1951 Cal 126 (128) : ILR (1952) 2 Cal 175 (DB). (If the landlord has undertaken 
obligations by the tenancy agreement that the monthly payment or yearly payment as the case may be 
would be suitably adjusted. That however, would not make the monthly or yearly payment any the less 
rent. (1948) 1 KB 630 and (1949) 1 KB 367 Rel. on.)] 


19. AIR 1937 Mad 882 (891, 892) : ILR (1937) Mad 638 (FB). 


20. AIR 1963 Raj 69 (72) : ILR (1962) 12 Raj 947. (The two transactions held independent — A Court of law 
should be anxious to give effect to the terms in both documents instead of being unduly critical about 
them.) ** AIR 1962 Pat 413 (415): 1961 BLJR 798 ** AIR 1957 Pat 24 (27). (Overruled on another point 
in AIR 1971 SC 310) ** AIR 1957 Punj 57 (58) : ILR (1957) Punj 331. (Usufructuary mortgage of a 
house — Lease-back after several months to the mortgagor — House destroyed by flood — Mortgagor 
building a new house — Fresh mortgage executed — Mortgagor continuing in possession — Mortgagor 
alleging that the transaction was merely to secure rent and not a lease — Held that it was a lease — AIR 
1955 Pat 357, Ref.) ** 1956 BLJR 125 (126). (Kirayanama executed long time after the mortgage — 
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note were executed on the same day and the rent note is in exercise of the mortgagee’s right 
of prudent management, the two transactions were separate and relationship of landlord 
and tenant was created. (21) There is no inconsistency between possessory mortgage and 
lease back and the two transactions can simultaneously co-exit. Effect must be given to 
both the transactions unless the transaction of lease back is hit by some law or by some 
invalidating circumstances. A transaction of possessory mortgage cannot be converted into 
a transaction of simple mortgage by looking at the intention of the parties deducible from 
the contemporaneous transaction of lease back because it would be hit by the provisions of 
Section 92 of the Evidence Act. (22) 


Rent being one of the essential elements of a lease (unless there is a premium) there 
must be certainty about the rent in the lease.(23) Otherwise, the lease will be void. (24) But 
though the exact amount is not stated, if it is capable of ascertainment, it is enough. (25) 
Further, the mere fact of rent being fluctuating does not make it uncertain. Thus, if a lease 
for a term certain provides that the rent should be increased at a certain rate at certain 
intervals, the rent is not uncertain.(26) 

Time of payment of rent is one of the essential and necessary covenant of lease with- 
out which it would be incomplete. By implication it can be imported in a new lease when 
the tenant continues as a tenant holding over. (27) A monthly tenancy does not cease to be 
so because rents have been agreed to be paid or are being paid after every two months or 
three or six months. Different consideration may apply if rent is paid yearly.(28) 

An agreement for monthly rent being payable in advance is valid.(29) 


Rent under the Act being purely a matter of contract the Court has no power to go 
behind the contract between the parties and pass a decree for what it considers to be a fair 


Transfer still held to be a lease because the intention was to secure interest.) ** AIR 1955 Pat 357 (359). 


[See however AIR 1958 Punj 140 (141) : ILR (1958) Punj 427. (It may be that the mortgagee intends to 
secure on the amount lent an income equal to the interest at a certain rate but he is not precluded from 
entering into a transaction of this kind — AIR 1957 Punj 57 and AIR 1930 Lah 386, Rel. on : AIR 1955 
Pat 357, Dissented from.)] 

21. AIR 1969 Guj 169 (172, 173, 174) : (1969) 10 Guj LR 600 (DB). 

22. AIR 1979 Guj 50 : 20 Guj LR 36 (DB). (AIR 1958 Bom 8 held Overruled by AIR 1969 Guj 169.) 

23. (1882) 21 Ch D 442 (458) : 52 LJ Ch 121. Re Knight; Ex parte Voisey. (Otherwise it is not rent.) ** (1882) 
8 Cal 730 (731, 732) (DB). (A condition in a lease, that the tenant will pay to the landlord collection 
charges, along with the instalments of the annual rent, can be enforced if the condition is definite and 
certain in its nature, and forms part of the consideration for the lease.) 


24. AIR 1924 Cal 346 (347, 348). (Covenant as regards rent vague — Specific performance of lease cannot be 
obtained.) ** (1888) 11 Mad 200 (201) (DB). (Agreement to pay whatever rent landlord might impose.) 


25. AIR 1944 Mad 518 (523) : ILR (1945) Mad 355 (DB). (Actual figure of rent not fixed but method of 
fixing rent certain — Lease is binding.) ** (1832) 21 Ch D 442 (458) : 52 LJ Ch 121, Re Knight: Ex parte 
Voisey. (Per Brett, L.J. — Rent is certain if by calculation and happening of certain events it becomes 
certain.) ** AIR 1924 Cal 346 (347, 348). (If a mode is specified for ascertaining rent, it will not be 
uncertain.) 

26, (1882) 21 Ch D 442 (458) : 52 LJ Ch 121, Re Knight: Ex parte Voisey. (Per Brett, L.J.) 

27. AIR 1972 Andh Pra 218 (220) : (1972) 1 Andh WR 102. 

28. AIR 1985 Sikkim 10 (17) : (1983) 2 Ren CJ 538. 


29. AIR 1981 Madh Pra 55 (60) : ILR (1982) Madh Pra 350. 
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and equitable rent.(30) But when the contract itself provides the determination by lessor of 
fair and equitable enhancement of rent, the determination of enhancement by lessor would 
not be final and it would be open to Court to determine what is fair and equitable enhance- 
ment.(31) (See also Note 64.) 

So long as the contract of tenancy subsists, the liability of the tenant to pay rent 
continues. If he has any right to repudiate the tenancy on the ground of fraud, etc., he must 
do so in regard to the entire property and not with regard to only a portion of it. Though he 
may give up possession of any portion of the property and profess to repudiate the tenancy 
in respect of such portion, he will be liable for the whole of the stipulated rent.(32) 


Where a lessee under a lease for one year offers another property by way of security 
for payment of rent and continues in possession of the demised premises even after the 
expiry of the term of the lease by virtue of that lease being converted into statutory tenancy 
under S. 4 of Cochin Verampattomdars Act, the security, being linked with the obligation to 
pay rent continues so long as the obligation to pay rent under statutory tenancy lasts.(33) 

A covenant to pay rent is one running with the land. (See S. 40, Note 25) Hence, the 
assignee of a lease is liable to pay rent to the lessor.(34) But a sub-lessee will be liable on 
the covenants in the sub-lease and not on the covenants in the original lease.(35) 

Ina suit for rent, the landlord has to prove the existence of the relationship of landlord 
and tenant between him and the defendant. That means that he has to show that he has 
demised the property to the defendant on the terms alleged by him. It is not necessary for 
him to set out his title to the property because the tenant is estopped under S. 116 of the 
Evidence Act from denying such title.(36) Where the appellant-plaintiffs by way of docu- 
mentary evidence produced on record proved the payment of rent to the respondent and 
execution of receipts was duly admitted by respondent, it could be said that there existed a 
relationship of landlord and tenant between the parties. Though the fact that mere payment 
a 


30. AIR 1937 Pat 391 (392) (DB). 


[See also AIR 1952 Madh B 56 (57). (Unless there is an express agreement to pay enhanced rent, or 
circumstances, or conduct from which one could be inferred, a claim for enhanced rent cannot stand.) ** 
AIR 1942 Pat 86 (87). (In cases governed by Trannsfer of Property Act no suit for settlement of rent lies, 
for the Court has no power to make a contract for the parties — An aggrieved landlord's remedy against 
a trespasser in possession is by way of ejectment.)] 

31. (1961) 2 Mad LJ 334 (334, 335). 

32. (1882) 8 Cal 118 (120) (DB). 

33. AIR 1962 Ker 58 (60) : ILR (1961)2 Ker 493 (FB). 


34. NOTE— But the assignment must be of the entire interest of the lessee under the lease — A mortgage of 
a leasehold interest not being ordinarily such an assignment the mortgagee cannot be sued for rent by the 
lessor. See AIR 1927 Cal 725 (729) (DB). 

[See AIR 1932 Cal 775 (782) : ILR 59 Cal 1314. (Party taking assignment of lease by way of mortgage 
has to pay rent though he has never occupied property leased — Rule applies when there is no provision 
to contrary.)] 

35. AIR 1945 Cal 89 (91, 92): 49 Cal WN 63 (DB). 


36. AIR 1958 Madh Pra 319 (320) : 1958 MPLJ 736. (On the basis of rent note executed by usufructuary 
mortgagor in favour of the mortgagee a suit for recovery of rent is maintainable.) ** ILR (1955) 2 Cal 214 
(223) (DB) ** (1904) 8 Cal WN 434 (436) (DB). (In a rent suit a tenant may prove his tenancy rights 
—_— proving his lease even if he has any. 1 CWN 248, Foll.) ** AIR 1935 Cal 368 (382) : 62 Cal 346 
(DB). 
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of rent does not constitute the tenancy cannot be disputed but after the respondent had 
admitted the execution of the receipts, it was for him to explain as to why the money was 
accepted and agreed to be adjusted towards the payment of rent.(37) 


A decree for rent necessarily implies a decision that the relationship of landlord and 
tenant exists between the parties and will be res judicata in a future suit for rent.(38) 


60. Rent — Illustrative cases. 


One essential feature of rent, as has been seen in Note 59, is that it is something paid 
or given in consideration of the grant of the lease. In other words, the alleged rent must be 
consideration for the right of occupation which is transferred to the lessee. There may be an 
item payable by the lessee to the lessor under the terms of the lease but it may not be rent in 
the above sense. Thus, if the payment is in return of services to be rendered or goods 
supplied by the grantor of the right, such payment will not be rent, although the acceptance 
and payment for such services or goods may be part of the arrangements embodied in the 
lease.(1) It is a question depending on the facts and circumstances of each case whether a 
particular item is rent or not. If the item satisfies the above test, it is rent irrespective of its 
description by the parties.(2) Thus, where a cash rent was fixed and besides, it was pro- 
vided that certain fixed quantities of named commodities must also be supplied by the 
tenant to the landlord every year, it was held on construction of the leases in question that 
such commodities formed part of the rent, although they were not described as such.(3) 

But, in the undermentioned cases, (4) such an item was held on the construction of the 
particular lease not to be rent. In the cases cited below, (5) collection charges were held to 
be rent on the application of the test stated above. 


37. 2007 (2) Ren CR 665 (672) (P & H). 
38. (1912) 16 Ind Cas 911 (912, 913) (DB) (Cal). : 
Section 105 — Note 60 


1. (1895) 1 QB 484 (492) : 64 LJ QB 84, Jones v. Commrs. of Inland Revenue. (Agreement by A with a 
telephone company for the erection and maintenance in working order telephonic lines and instruments — 
Covenant to pay certain sum for the use of the lines and instruments — The agreement was not a lease as 
no exclusive right of occupation was intended to be given and further because the payment was not in the 
nature of rent — It was a payment not merely for the occupation of the wires but also for services to be 
rendered by the company and expenses to be paid for by them in laying down the lines, etc.) ** AIR 1934 
Cal 803 (807, 808) : 61 Cal 556 (SB). (Per Buckland, J.) 


2. (1962) 4 Orissa JD 31 (38). (Plaintiff letting in defendant on premises to carry on business — Defendant 
agreeing to monthly 'Lavansa' — No participation by plaintiff in business of defendant — No contribution 
of capital — No liability for loss and profit — In other proceedings defendant admitting that he was tenant 
of plaintiff — Plaintiff's suit for ejectment — Defendant held to be tenant and not partner.) 


3. AIR 1917 All 483 (484) : 38 All 286 (FB). (35 All 19, Distinguished on the ground that in that ruling the 
plaintiff sued in the civil Court to recover the rasum zamindari as something over and above the rent.) ** 
ILR (1951) 1 All 656 (659, 660) (DB) ** (1911) 12 Ind Cas 37 (38) (DB) (Cal). 


4. AIR 1936 Oudh 74 (75) : ILR 11 Luck 597. (In an agricultural lease, the kabuliyat mentioned in the 
column for rent "Rs.65 plus Rs.2-0-6 for weighment dues" — Held, that though the sum of Rs.2-0-6 did 
not constitute rent, yet the agreement for payment of these dues formed part of the consideration of the 
lease and was an integral part of it and the case was covered by the exemption contained in Art. 35, Stamp 
Act.) ** AIR 1914 Cal 781 (781) (DB). (Stipulation to pay one cartload of husk besides rent.) ** (1913) 
35 All 19 (21,22) (DB). (Agreement to deliver to landlord agricultural produce over and above case rent.) 


5. (1904) 31 Cal 834 (837) (DB) ** (1882) 8 Cal 730 (731, 732) (DB) ** AIR 1917 Cal 737 (738) (DB) 
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In the undermentioned case(6) it was held that a certain annual payment called 
muhatarita to be made by certain non-agricultural raiyats in occupation of house sites in 
the village abadi was rent. 

The section says that the rent is something to be paid or rendered to the transferor, i.e., 
the lessor, This question is involved in cases in which the item is of the nature of a tax or 
other public charge in respect of the property or (in the case of an under lease) relates to the 
rent payable to the superior landlord. It seems to be clear that an item does not cease to be 
payable to the lessor merely because it is paid on his behalf (under his authority or under 
the terms of the lease) to a third person or body. This view finds support from a decision of 
the Privy Council in which it was held that the remuneration payable to village officers by 
a tenant in a zamindari was paid by him only as agent of the zamindar and when the Gov- 
ernment relieved the zamindar of the burden of paying the village officers, the tenant was 
not entitled to any deduction from his dues to the zamindar.(7) On this principle, there 
seems to be no difficulty in holding that an amount payable to the Government or other 
public authority on behalf of the landlord is rent, provided that the payment is on the con- 
struction of the lease in question a part of the consideration for the lease. This view was 
taken in the cases mentioned below(8) in which such amounts were held to be rent. A 
similar principle will apply also to a sum payable by an under-lessee to the superior land- 
lord.(9) 

But there are certain decisions which are inconsistent with the above view. Some of 
these decisions proceed on the particular facts of the case and hold that the sum in question 
does not form part of the consideration for the lease.(10) But they also advert to the aspect 
that the payment is not made to the landlord. As stated already, this ground does not seem 
to be a sound one. 

Some of the decisions proceed on the ground that the payment is not a profit in the 
landlord’s hand.(11) They are based upon the conception of rent as given by Woodfall in 


6. (1904) 27 All 183 (185). (It is not "cess" — The primary notion of a cess is a payment not for the benefit 
of the landlord but a payment for some purpose of public convenience, such as Sanitation, police and the 
like — The words rent, cess and the like, must be interpreted with reference to the meaning attached to 
them at the time for which the payments are claimed, and the period during which a wajabularz is the 
authority for village customs.) 


7. AIR 1927 PC 206 (208) : 51 Mad 449. 


8. (1968) 2 Mad LJ 50. (If a lessee agrees to pay extra municipal taxes in addition to the sum described as 
rent the contribution must be regarded as rent.) ** AIR 1962 Cal 608 (610, 611) : 66 Cal WN 414 ** 
(1962) 3 Guj LR 574 (592, 593, 594, 596) ** 1958 Andh LT 723 (725). (Municipal taxes.) ** 1957 Andh 
LT 648 (650). (Tenant agreeing to pay municipal taxes — Taxes form part of rent.) ** AIR 1957 Bom 163 
(164) : ILR (1957) Bom 790 (DB) ** 1956 Raj LW 271 (276). Ghumpi Bhara is not a tax or a lagat but is 
in the nature of a ground rent.) ** 1885 Bom PJ 160 (Reprint p. 150). (Government assessment.) ** (1911) 
38 Cal 278 (283) (DB). (Government revenue.) ** (1912) 15 Ind Cas 301 (302, 303) (DB) (Cal). (Govern- 
ment demand reduced — Lessor held entitled to that amount.) ** (1895) 22 Cal 680 (688) (DB). (Chaukidari 
tax.) ** (1874) 22 Suth WR 12 (13). (Cesses.) ** (1898) 2 Cal WN 455 (458) (DB). (Cess and expenses 
of musjid on the land.) ** (1879) 4 Cal 576 (581) (DB). (Road cess.) ** (1894) 21 Cal 132 (133) (DB) 
(Dak cess.) ** (1907) 6 Cal LJ 212 (214) (DB). (Public works cess.) 


[See AIR 1935 Oudh 209 (212) : 10 Luck 307 (DB). (In this case, it was held on construction that the 
tenant was not liable to pay municipal taxes.)] 


9. (1900) 27 Cal 67 (73) (FB). (Rent payable under assignment.) ** (1911) 10 Ind Cas 382 (383) (DB) (Cal). 
10. (1905) 32 Cal 169 (172, 173, 174). ** (1885) 11 Cal 221 (225, 226) (DB). 


11. AIR 1915 Bom 49 (50) : 39 Bom 434 (FB), (Quoting Woodfall on Landlord and Tenant.) ** AIR 1926 Pat 
80 (80) (DB) (Amount payable to superior landlord.) 
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his Law of Landlord and Tenant. But there does not seem to be any reason for reading this 
idea into the definition of rent under this section. Some decisions have even gone to the 
length of holding that a letting on payment of the bare assessment on the land would be a 
lease.(12) This view seems to be quite justified by the wording of the section.(13) Nor does 
there seem to be any difference in this respect between the definition under this section and 
the definition of rent contained in some of the State Tenancy Acts. 


Tagore v. Bibi Jarao(14) is a decision of the Privy Council in which it was held that 
the Government assessment payable by the tenant under the lease was not part of the rent. 
This decision is based purely on the construction of the lease in question. It no doubt refers 
to the consideration that the relevant section, namely, S. 3 of the Bengal Tenancy Act, 
requires the payment to be made to the landlord in order to constitute rent. But it must only 
be taken to mean that the payment in question was not intended to be made to the Govern- 
ment by the tenant as the landlord’s agent i.e. out of a fund due to the landlord. 


Where, on an adjustment of accounts between the plaintiff (the lessor) and the defen- 
dant (the lessee), the lessee is found liable for a certain amount on account of rent out of 
which a certain sum is left with him in deposit for payment to the superior landlord on 
account of rent payable by the lessor such sum will not be rent due from the lessee where 
the facts show that there is a discharge of the lessee’s obligation so far as that portion of the 
sum is concerned, by the adjustment of accounts.(15) The rent payable at the end of each 
month or year does not constitute a debt which arises by reason of an obligation which is 
incurred at the beginning of each month or year.(16) 


The question whether a certain item payable under a lease is rent or not is material 
under some of the local laws which prohibit or restrain the levy of any sum other than rent 
by the landlord. Their object is to prevent oppression of tenants by landlords.(17) 


Where an agreement between the landlord and the person running a shop in the pre- 
mises of the landlord though purported to be an agreement of partnership in respect of that 
shop, it would only be an agreement of lease when under the agreement, the investment 
made by the latter was to remain the assets of the latter and was not to become the assets of 
the partnership and lock and key of the shop were also to remain with the person running 
the shop and the only rights of the landlord were to receive a fixed sum annually and to get 
possession of the shop on dissolution of the alleged partnership. In such a case, the fixed 
sum represented nothing but rent. Consequently, the person running the shop, being a ten- 
ant, was not liable to eviction when none of the grounds for eviction under S. 3 of the Rent 
Act of 1947 or the later Act of 1972, existed.(18) 

No rent was agreed between the parties. The tenant continued to pay certain amount 
per month subject to settlement of rent subsequently standard rent was not determined. In 
the circumstance the landlord could not demand at higher rent and terminate the tenancy on 
ground of default in payment of rent.(19) 


12. (1911) 38 Cal 278 (283) (DB) ** (1885) Bom PJ 160 (Reprint p. 150). 

13. See the decisions referred to above which hold that "collection charges" constitute rent. 

14. AIR 1949 FC 97 (100, 101) : 1949 FCR 50 ** (1906) 22 Cal 140 (149, 150) : 33 Ind App 30 (PC). 
15. AIR 1915 Cal 370 (371) (DB). 

16. ILR (1950) 1 Cal 628 (630). 

17. (1895) 22 Cal 680 (686) (DB). 

18. 1979 All LJ 1127. 

19. 2001 All LJ 1262 (1266) : 2001 ATHC 3066 : 2001 (2) All WC 1322. 
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If an amount payable under a lease to a third party e.g., Government assessment or 
rent due to the superior landlord, is found on construction of the particular lease in question 
not to be rent, then the lessor’s remedy against the lessee on the latter’s default is by means 
of a suit for damages for breach of contract. It has been held that in such cases not merely 
nominal damages but the full amount payable to the third party is recoverable as dam- 
ages.(20) 

As to whether a maintenance grant under which the grantee is to pay an annual sum to 
the grantor is a lease and as to whether such sum is rent, see Note 68. 


61. Forms of rent. 


Rent need not be money.(1) — The section expressly provides that rent may be in the 
form of money, a share of crops, service or any other thing of value. Premium, however, 
can only be in money.( See Note 58). This also seems to be the conception of rent under the 
English law. The definitions of rent under the various State Tenancy Acts also include rent 
in money as well as in kind but not in the form of service. The rent may be partly in one of 
these forms and partly in another.(2) But unless the consideration takes one of these forms, 
it will not be rent.(3) In the case of share of crops it is clear, it should be a share of the crops 
of the demised field. But in the case of other things, there is no restriction that it must come 
out of the property leased. But, in a case under the United Provinces Land Revenue Act of 
1901, one of the reasons for holding that the articles agreed to be delivered by the tenant to 
the landlord in that case constituted cesses and not rent was that such articles were not the 
produce of the field leased.(4) But it cannot be said to have been intended to be laid down 
that this is a conclusive test of rent. Even the definitions of rent in the various State Ten- 
ancy Acts do not restrict rent in kind to things produced on the land demised. But the 
question if the article is a product of the demised field or not may be one of the matters to 
be considered in determining if it was a part of the consideration for the lease. 

62. Rent in kind — Payment of money value. 

Where a lease deed fixes a money rent but provides that a certain quantity of grain or 
other commodity may be delivered in lieu of it, the lessor is entitled on default by the 
lessee, to recover only the stipulated sum of money and not the market value of the ar- 
ticle.(1) 
aS ee 
20. (1885) 11 Cal 221 (226) (DB). 

Section 105 — Note 61 
1. AIR 1934 Cal 747 (748). (Rent fixed partly in cash and partly in kind — Same not to be altered on any 
account — Tenancy is at fixed rent.) ** (1907) 29 All 652 (656) (DB). (Tenants who render service to the 
landholder are tenants through the service they thus render.) ** AIR 1926 Nag 174 (174). (Agreement to 


Pay certain amount of grain every year on account of damage caused by using land is lease and not 
licence.) 


2. AIR 1946 Mad 310 (311). (Defendant to render village service and to give half share in produce of land 
given to him to plaintiff — Arrangement to enure during plaintiffs life — Arrangement held amounted to 
lease.) ** AIR 1934 Cal 747 (748). 


For further cases see under Note 60. 


3. AIR 1922 Oudh 201 (201) : 25 Oudh Cas 39. (Agreement among co-owners to enjoy the property by turns 
is not a lease as there is no provision for rent.) 


4. (1913) 35 All 19 (21) (DB). 
Section 105 — Note 62 
1. (1910) 8 Ind Cas 945 (945) (DB) (Cal) ** AIR 1927 Cal 243 (244) (DB). 
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Where a lease-deed fixes rent in kind or partly in kind and partly otherwise, but states 
also the money value of the thing to be delivered, the question arises whether on default by 
the lessee, the lessor is entitled to the sum mentioned in the lease as the value or is entitled 
to the market value of the thing at the date on which its delivery was due. This is entirely a 
matter of construction of the particular lease, the question in each case being whether the 
value of the article is mentioned in the lease-deed merely by way of description or is fixed 
as an alternative form, in which the rent is to be recovered. In the former case, the market- 
value, and in the latter case the sum fixed in the lease-deed would be recoverable. The 
decisions on the subject have been classified on the above lines in the foot-note below.(2) 

Where a lease provided that certain quantity of grain was to be delivered annually as 
rent but the lessee made annual payments of only a fixed sum of money for a number of 
years, it was held that such payments were presumptive evidence of an agreement between 
the parties that the rent was to be paid in the form of money only, and the lessor could not 
subsequently demand payment of rent in the form of grain.(3) 

Unless the rent is fixed in the form of two equal alternatives, the lessor is entitled to a 
decree in the first instance, for the particular thing and not for its value.(4) 


63. Rent — Service as rent. 
The section expressly recognises the rendering of service as a form of rent and soa 


[See also (1954) All ER 601 (604), Montague v. Bowning. (Rent payable in kind, as in goods or service — 
Parties by agreement quantifying money value — Sum so quantified is rent.)] 


2. (i) Market-value recoverable : 


(1972) 1 Andh WR 36, (Where there is no option to pay rent which is partly in kind and partly in cash and 
there is no option to pay cash in lieu of kind and default is committed lessor will be entitled to recover the 
market value of the kind notwithstanding the money equivalent of kind as mentioned in recital was for the 
purposes of Stamp Duty.) ** AIR 1961 Ker 292 (293) : 1960 Ker LT 1240 ** AIR 1957 Cal 217 (219, 
220) ** AIR 1957 Ker 80 (81) : 1957 Ker LT 265 ** ILR (1955) 2 Cal 450 (458) ** ILR (1951) 2 Cal 81 
(85) : AIR 1955 NUC (Cal) 848). (Market-rate prevailing during period in suit.) ** AIR 1949 Mad 618 
(620) : (1949) 1 Mad LJ 191. (A clause in a mulgeni chit ran as follows : "Thereafter the geni per annum 
is Rs.44 in cash — Two kalasiges of cashewnuts of the value of five annas : It was held that the lessor was 
entitled to the value of two Kalasiges of cashewnuts in accordance with the prevailing market rate.) ** 
AIR 1922 Pat 4 (5). (Approximate value of article stated in the deed.) ** AIR 1918 Cal 797 (798) ** AIR 
1917 Cal 827 (828) ** AIR 1917 Cal 397 (398) (DB) ** AIR 1917 Cal 113 (114) ** (1910) 8 Ind Cas 896 
(896) (DB) (Cal). (Covenant to pay interest at certain rate per month in case of default to pay in kind — 
Held, S. 74, Contract Act, did not apply.) ** (1894) 4 Mad LJ 201 (203) (DB). (Lease providing for 
payment of paddy worth certain amount — Held, with reference to circumstances of case, that obligation 
was one of payment of paddy.) ** (1910) 37 Cal 626 (628) (DB). (The fact that the lease deed mentions 
the value of the paddy rent does not mean that the amount is fixed as cash rent. It may be mentioned only 
for purposes of stamp.) 
(ii) Only the amount fixed in lease-deed can be recovered : 

AIR 1931 Cal 468 (469) : 58 Cal 72 ** AIR 1925 Cal 114 (115) : 51 Cal 943 (DB). (Lease stating that 
tenant can pay in kind or certain sum as its price.) ** AIR 1928 Cal 112 (112) (DB). (Rent payable in kind 
— Money to be paid in lieu of kind fixed — Tenant can choose between payment of rent in kind or 
money.) ** AIR 1928 Cal 166 (167) : 55 Cal 574 (DB). (Even treated as a claim for damages, it can only 
be awarded at the rate mentioned in the lease deed.) ** AIR 1920 Cal 875 (880) (DB). (7 Ind Cas 342, 
Followed.) ** AIR 1919 Cal 901 (902). 


3. AIR 1967 Mys 65 (66) : (1965) 2 Mys LJ 93. ((1884) ILR 7 Mad 365 (FB), Followed.) 
4. AIR 1931 Cal 468 (469) : 58 Cal 72. 
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lease in consideration of service to be rendered is valid.(1) But service can also be the 
consideration for the grant of a licence to occupy property. As to when occupation in lieu 
of service will be a lease and when it will be a licence, see Note 16. 

Tenancy can be created for consideration of keeping the premises neat and clean and 
its repairs and white wash. The consideration for tenancy need not always be money it can 
even be service.(2) 

Consideration in form of generation of employment and industrial production for 
promoting welfare of subject is not consideration as contemplated by provisions of S. 105.(3) 
64. Variation of rent. 

Rent under this section is a matter of contract and once fixed it cannot be altered, so 
long as the lease continues(1), except by agreement.(2) or unless the tenant has by any 
supervening cause incurred further liability.(3) Hence, the Court has no power to pass a 
decree for a fair and equitable rent by going behind the terms of the agreement between the 
parties. (See Note 59). Subsequent events including rise in prices are no consideration to 
effect an alteration in the tenant’s liability:(4) 

However, a rent control law which provides for the variation of rent agreed to be- 
tween the parties and empowers the Court to fix standard rent, cannot be impugned as 
invalid, as being repugnant to the provisions of this section. It is merely supplementary to 
the Transfer of Property Act and not repugnant to the provisions of S. 105 and S. 108 qd) 
thereof, in view of S. 37 of the Contract Act which clearly envisages interference with an 
agreement between the parties by a validly made law.(5) 


Section 105 — Note 63 
1. 1958 All LJ 278 (280) ** AIR 1951 Assam 86 (86) : ILR (1951) 3 Assam 171, (Such a tenancy can be 
created on general principles even apart from the provisions of the T. P. Act and Assam (Temporarily 
Settled Districts) Tenancy Act.) ** (1905) 32 Cal 243 (246) (DB). (Lease in lieu of medical service.) ** 
(1899) 23 Bom 602 (607) (DB). (Mere non-performance of service does not make the holding adverse.) 
** AIR 1929 Cal 224 (224) : 56 Cal 862. (Lease in consideration of service being rendered for 12 days in 
the year in lieu of rent is legal — It does not offend against S. 3 of Bengal Regulation 5 of 1812 or S. 14 
of the Bengal Tenancy Act.) ** (1912) 13 Ind Cas 32 (33) (DB) (Lah). (Sanjidar was a person who 
performed certain services in connection with the takyas in question in the suit and in consideration 
therefor was given a certain land to hold as tenant under the owners.) ** AIR 1946 Mad 310 (311). 
(Defendant to render village service and to give half share in produce of land given to him by plaintiff — 
Arrangement to enure during plaintiff's life — Arrangement held amounted to lease.) 
2. 2006 (3) Raj LW 2261 (2264, 2265). 
3. AIR 1981 All 396. 
Section 105 — Note 64 
. 2009 (2) All Rent Cas 604 (613) (SC). 
2. AIR 1952 Madh Bha 56 (57). (There must be express agreement to pay enhanced rent of circumstances or 
conduct from which such agreement can be inferred.) ** AIR 1942 Nag 119 (121): ILR (1942) Nag 721 
** AIR 1930 Bom 39 (43) (DB). (In the case of a permanent tenancy, the onus is on the landlord to prove 
a right to enhance rent by agreement, by usage or otherwise.) ** 1912 Pun Re No. 121 (DB). (In the case 
of permanent tenancy at fixed rate of rent, no enhancement can be allowed.) ** (1908) 7 Cal LJ 284 (286) 
(DB). (In this respect, there is no difference in principle between a lease in perpetuity and a lease for a 
definite term.) ** (1910) 8 Ind Cas 790 (791) (DB) (Cal). (Mere acceptance of reduced rent may be full 
acquittance for the particular year or years but does not amount to a contract to reduce rent.) 
1951 Ker LT 179 (184) (DB). 
4. 1951 Ker LT 179 (184) (DB). 


5. AIR 1954 Raj 252 (255, 256) : ILR (1954) 4 Raj 958 (DB). (Sections 6 and 8 of the Rajasthan Premises 
(Control of Rent and Eviction) Act (17 of 1950) are merely supplementary to the Transfer of Property 
Act.) 


w 
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There is no inflexible principle that every variation in the rate of rent payable under a 
registered deed of lease necessarily implies surrender of existing lease and creation of a 
new tenancy or that whenever a rate of rent was altered, a new relationship between the 
parties would be created.(6) 


The proof of an agreement varying the rent payable under a lease is subject to the 
provisions of S. 92 of the Evidence Act. For instance, in the case of a registered lease, a 
subsequent oral agreement to raise or lower the rent is not admissible in evidence.(7) As to 
whether an agreement varying the terms of a lease as to rent is itself a lease, see Note 11. 

Where the original lease itself provides for a varying or fluctuating rent, there is no 
objection to such variation provided that there is no uncertainty about the matter. See Note 
39, 

In the case of agricultural tenancies not governed by this Act, the Court has power 
under some of the local laws to award a fair and equitable rent in variation of the agreement 
between the parties. In Bengal, a zamindar under the Permanent Settlement is presumed to 
be entitled to vary the rent from time to time up to the limit allowed by the current rates 
prevailing in the purgana. But the parties can agree to have a fixed rent not liable to varia- 
tion.(8) 

Similarly, under the Madras Cultivating Tenants Payment of Fair Rent Act, 1956 the 
Court will have jurisdiction to fix rent if it is not expressed in the contract of lease.(9) 

65. Rent-free grants. 

A right to a rent-free grant may be acquired by grant or prescription. As will be seen 
in Note 79, a tenant, although originally liable to pay rent, may, by refusing to the landlord 
his enjoyment of the right to rent within Art. 104 of the Limitation Act, prescribe for the 
right to hold the property rent-free.(1) A rent-free grant may also be proved on the principle 
of lost grant(2) discussed in Note 44. r 


6. AIR 1987 Cal 221 (224) : (1986) 2 Cal HN 195 ** AIR 2007 (NOC) 1187 (Cal). 

7. (1969) 2 Mad LJ 8 : 82 Mad LW 476. (Tenancy as evidenced by a registered agreement — Not open to 
tenant to plead any variation in rent not evidenced by another registered agreement.) **(1910) 8 Ind Cas 
790 (791) (DB) (Cal) ** (1894) 22 Mad 261 (264) (DB). 

8. AIR 1927 PC 20 (21) : 54 Ind App 48 ** (1869-70) 13 Moo Ind App 248 (262) : 13 Suth WR 11 (PC) ** 
AIR 1927 Cal 168 (171) (DB) ** AIR 1920 Cal 594 (595) (DB) ** AIR 1918 Cal 799 (800) (DB) ** AIR 
1932 Cal 436 (437) (DB) ** AIR 1923 Cal 351 (353) (DB). (Permanent lease — Expression ‘Mokarrari’ 
not used in the patta — No stipulation that rent would not be increased but express provision that rent 
would not be reduced — Held, rent could be enhanced.) ** AIR 1943 Pat 327 (332) : 22 Pat 220 (DB). 
(Though a lease may be described as ‘mourushi’ ‘mukarrari’, in which the rent or rate of rent is fixed for 
all time, the parties to the transaction may never contemplate a rate of rent fixed in perpetuity and may 
provide for a variation of the rent.) 

9. AIR 1969 Mad 437 (439, 440) : (1969) 1 Mad LJ 379. 

Section 105 — Note 65 

1. AIR 1953 Orissa 92 (94, 95) : 18 Cut LT 33, (Distinction between acquisition of rent-free title by adverse 
possession on the one hand and presumption of lost grant in favour of the rent-free title on the other 
pointed out — Inam Register showing origin of tenancy and also that some jodi was actually payable to 
zamindar — There is no question of presuming lost grant from mere fact of non-payment in spite of 
demand.) ** AIR 1929 Nag 123 (123, 124). (Mere non-payment for a number of years is not enough.) = 
AIR 1933 Pat 685 (687). 

2. AIR 1951 Cal 385 (387) : 54 Cal WN 706 (DB). (Land, belonging to “asthai”. which could be leased rent- 
free by the Mohant only in case of legal necessity — Land proved to have been enjoyed rent-free fora 

[{Vol. 3] 7 T. P. Act/ 11 


162 [S 105 N65] Lease defined 


For the burden of proof, in cases where the defendant claims rent-free tenure and for 
evidentiary value of record of rights, see the undermentioned cases.(3) 


66. Interest on rent. 


The statutory definition of mesne profits in S. 2 (12) of the Civil Procedure Code 
includes interest on mesne profits within the meaning of the expression. But this section 
does not specifically refer to interest on arrears of rent as part of rent. The question whether 
interest is payable on rent is one of contract. In suit for arrears of rent plaintiff is not 
entitled to interest on the arrears if there is no contract to that effect.(1) 


Is interest agreed to be paid on arrears of rent a part of the rent? It has been held by the 
Calcutta High Court that such interest is not rent.(2) The decision follows two earlier deci- 
sions of the same Court, in which it was held that interest on rent is not an amount of rent 
annually payable within the meaning of section 153 of the Bengal Tenancy Act.(3) 


67. Lease for a premium and usufructuary mortgage — Distinction. 


The points of distinction between a lease for a premium and a usufructuary mortgage 
are as follows : 


(1) A lease for a premium is a transfer of the right to enjoy the property. Under such a 
lease, the usufruct of the property will belong to the lessee till the lease is deter- 
mined. But under a usufructuary mortgage only the right to possession is trans- 
ferred to the mortgagee. The usufruct of the property will not belong to the mort- 
gagee. He will have only the right to receive it. He must adjust it towards the 
mortgage-debt. This is the principle even in cases in which the mortgagee’s re- 
maining in possession and appropriating the profits of the property for a certain 
period is to wipe out ipso facto the mortgage-deed without his being liable to 
account for such profits during that period. (See Note 5) 

(2) A usufructuary mortgage connotes a transfer of an interest in the fee simple in the 
property, though not the entire fee simple or ownership of the property. The inter- 
est in immovable property which, according to the definition of a mortgage in 
S. 58, is transferred to the mortgagee is an interest in the fee simple. But the 
interest transferred under a lease for a premium is not an interest in the fee simple. 
Itis merely a right to the enjoyment of the property. (See Note 6). 


long time —Held, that it may be presumed that circumstances existed for creation of valid rent-free grant 
and presumption of lost grant applied.) ** AIR 1942 Pat 86 (87). (Ancestors of defendant and defendant 
himself in possession for a considerable time without payment of rent — Lost grant presumed.) ** AIR 
1933 Pat 685 (687) ** AIR 1947 Cal 209 (212). (Lakheraj rights — Proof of — Tenant need not produce 
grant or title-deed — Long possession without payment of revenue may be sufficient to establish revenue 


free title.) 
3. AIR 1955 SC 228 (231.232); 1955 SCR 1168. (Entry in record of rights describing land as “Bhog Dakhal 
Sutra Niskar" — Inference was not that there was a rent-free grant but that the person in possession was 


not paying rent. AIR 1951 Cal 385, Reversed.) ** (1951) 55 Cal WN 21 (25,26). 
Section 105 — Note 66 
1. 1966 BLJR 103. 


2. (1907) 5 Cal LJ 69 (70) (DB). (Money paid by tenant to landlord as rent and accepted as rent cannot be 
appropriated by landlord towards interest on arrears of rent.) 


Also see S. 108 (1), Note 2 
3. (1898) 25 Cal 57 In (572n) (DB) ** (1898) 25 Cal 571 (575) (DB). 
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(3) The premium for a lease is a price paid or promised for the lease. But the consid- 
eration for a usufructuary mortgage is the advancement of a loan. 


(4) The transfer of an interest under a usufructuary mortgage is for the purpose of 
securing repayment of the loan. There is no such object in a lease. It is this differ- 
ence that is at the root of the difference mentioned in item (1) above.(1) 

The above points of difference are involved in the very definition of the two kinds of 

transactions. The following points of difference in regard to their incidents may also be noted: 


(1) A provision entitling the transferee to continue in possession of the property after 
the term fixed for the mortgage, even if the mortgage-debt should be repaid to the 
mortgagee within such term, would be void as being a clog on the equity of re- 
demption. But a provision, enabling the lessee to hold the property even after the 
terms fixed for the lease would not be invalid.(2) 

(2) A usufructuary mortgagee is entitled to remain in possession as long as the debt is 
not repaid, though the term of the mortgage may have expired. But a lessee is not 
entitled to remain in possession after the expiry of the term of the lease.(3) 

(3) A clause prohibiting a transfer of the lease, when it is inserted for the benefit of the 
lessor, is valid. But a clause prohibiting a mortgagee from transferring his interest 
under the mortgage would be invalid.(4) 

The question, whether a particular transaction is a lease for a premium or a usufructu- 
ary mortgage, is one of construction in each case. It must be seen whether the money paid 
is a loan advanced or price paid and whether possession of property is transferred for the 
purpose of securing the repayment of a loan. (5) The distinction between a mortgage and a 
lease is in the purpose for the transfer.(6) If the money paid is a loan advanced and the 
transfer of possession is for the purpose of securing the repayment of such loan, the transac- 
tion would be a usufructuary mortgage.(7) But if the money is paid as a price and not as a 


Section 105 — Note 67 


1. AIR 1951 Trav-Co 190 (191) : 1951 Ker LT 73 (DB). (AIR Commentaries on T. P. Act quoted and 
approved of.) 


2. AIR 1923 Nag 60 (61) : 19 Nag LR 1. 
3. (1870) 13 Suth WR 445 (446) (DB). 
4. AIR 1941 Oudh 198 (200). 


5. AIR 1958 SC 941 (943) : 1959 SCR 1085 ** ILR (1966) Andh Pra 39 (48). (Document termed as “cowle” 
executed and possession given — Simultaneous execution of an instalment bond providing for discharge 
of debt — Transaction held to be a mortgage and not a lease.) ** 1963 Ker LJ 125 (126) ** AIR 1958 Bom 
8 (10) : ILR (1958) Bom 765. (Overruled on another point in AIR 1971 SC 310.) ** AIR 1957 Raj 120 
(121) : ILR (1956) 6 Raj 1070. (Baraskati deed in Rajasthan — Lender to remain in possession for certain 
period and to recover principal and interest from usufruct — Deed held was a mortgage.) ** 1956 Andh 
WR 178 (181) ** ILR (1949) 1 Cal 487 (494) (DB) ** AIR 1941 Pat 296 (298) (DB) ** AIR 1941 All 56 
(59, 60) (DB) ** AIR 1941 Oudh 198 (200) ** AIR 1938 Pat 35 (36, 37) (DB) ** AIR 1939 Pat 265 (266, 
267) ** AIR 1937 Oudh 146 (148) : 12 Luck 161 ** AIR 1935 Pat 360 (364) (DB) ** AIR 1919 Mad 322 
(330) : 41 Mad 959 (DB) ** (1910) 6 Nag LR 65 (66, 67) ** AIR 1922 Nag 156 (157) ** AIR 1925 Pat 
319 (320) (DB) ** AIR 1933 Lah 786 (788) (DB) ** (1869) 4 QB 293 (305, 306) : 38 LJQB 81: 17 WR 
(Eng) 414, Morton v. Woods ** (1882) 6 Bom 674 (679, 680) ** (1899) 12 CPLR 96 (100). 


Also see S. 58, Note 36. 
6. 1968 Ker LT 128. 


7. AIR 1958 SC 941 (944, 945) : 1959 SCR 1085 ** AIR 2001 Ker 218 (220) ** (1980) 2 Kant LJ 283 (285) 
** 1968 Ker LT 128 (133), (Use of the word “rent” does not necessarily indicate a lease.) ** AIR 1967 
Ker 70 (71) : 1966 Ker LT 259 (DB) ** AIR 1963 Ker 75 (77) : 1962 Ker LJ 660 ** AIR 1963 Ker 261 
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loan and there is no intention to provide any security for the repayment of a loan, the 
transaction would be a lease.(8) 


The intention of the parties is to be gathered mainly from the document embodying 


the transaction, with such extrinsic evidence of surrounding circumstances as may be ad- 
missible for the purpose showing in what manner the language of the document is related to 
existing facts.(9) The nomenclature used by the parties is immaterial for this purpose. (10) 


10. 


(262) : 1962 Ker LT 888 (DB) ** AIR 1963 Ker 309 (311) : ILR (1962) 2 Ker 614 (DB) ** 1963 Ker LJ 
125 (126). (Panayam transaction held to be possessory mortgage.) ** 1959 Ker LT 854 (856, 857) ** AIR 
1958 Andh Pra 507 (509) : (1958) 1 Andh WR 410 (DB) ** AIR 1957 Trav-Co 239 (241). (Where the 
amount of Rs. 64 which formed the consideration under a deed was charged on the property and was re- 
payable at time of redemption and also bears interest, it was a definite indication of a usufructuary mort- 
gage.) ** AIR 1956 Bom 625 (627) ** 1955 Andh WR 178 (181). (Reference to payment of future interest 
or provision as to redemption or account taking are clear indications that the document is a mortgage deed.) 
** (1954) ILR 33 Pat 955 (959) ** AIR 1939 Nag 166 (167) : ILR (1941) Nag 203 (DB) ** AIR 1934 Pat 217 
(219) (DB) ** AIR 1930 Mad 160 (162, 167) (DB) ** AIR 1925 Mad 881 (882) (DB) ** (1902) 26 Bom 
252 (258) (FB) ** AIR 1924 Pat 580 (581) : 3 Pat 465 (DB) ** AIR 1928 Pat 410 (411, 412) : 7 Pat 690 
(DB) ** AIR 1921 Pat 43 (43, 44) : 6 Pat LJ 37 (DB) ** (1908) 32 Bom 569 (571) (DB) ** AIR 1925 Pat 
118 (119) : 3 Pat 266 (DB) ** AIR 1926 Pat 77 (79) (DB). 


[See also (1905) 7 Bom LR 772 (785).] 


. AIR 1968 SC 1466 (1467) : (1969) 1 SCJ 89 ** AIR 1968 Ker 38 (40) : ILR (1967) 2 Ker 119 (FB). 


(Overruled on another point in 1975 Ker LT 1 (FB).) ** ILR (1961) 2 Ker 589 (596). (Kanam as defined 
in S. 2 (18) of Kerala Agrarian Relations Act — Transaction held to be kanam and possessory mortgage.) 
** ATR 1959 SC 1303 (1310) : (1960) 1 SCR 332. (Assessee under Bihar Agricultural Income-tax Act, 
taking zarpeshgi lease — Premium paid — Transaction held not loan — Income held agricultural in- 
come.) ** 1958 Ker LT 556 (556) : 1958 Ker LJ 802 ** AIR 1957 Andh Pra 504 (505) : (1957) 1 Andh 
WR 283 ** AIR 1935 Mad 320 (321, 322) (DB) ** AIR 1934 All 950 (951) ** (1884) 7 Mad 203 (206) 
(FB). (Reference under Indian Stamp Act (1879), S. 46.) ** AIR 1918 Oudh 279 (280). (The use of the 
expression ‘birt rahni’ does not prima facie indicate the creation of some relation of mortgagor and mort- 
gagee.) " 

[See also AIR 1945 Mad 189 (189) : ILR (1945) Mad 777 (DB). (Relationship of debtor and creditor 
between transferor and transferee — Transferee granted right to occupy and enjoy property for a period in 
satisfaction of amount due — Interest created held was not mortgage but lease consideration being amount 
due by transferor.) ** AIR 1916 Pat 161 (164) : 1 Pat LJ 1 (DB).] 


Also see S. 58, Note 36. 


. 1967 Ker LJ 835 (838). (Transaction held a lease in view of provision for meeting the expenses of surren- 


der by the transferee, execution of counterpart no attempt to redeem for a long period etc.) ** 1966 Ker LT 
655 (656). (Where intention of parties is to create debtor and creditor relationship transaction is mortgage 
— Provision to pay “Onakazhcha” does not make transaction less a usufructuary mortgage if otherwise it 
is so — Absence of express provision in document for realisation of amount paid by sale of property not 
conclusive to establish that transaction is not mortgage — Held, that transaction was mortgage and not 
lease.) ** AIR 1963 Ker 75 (77, 78) : 1962 Ker LJ 660. (Reference to pattom or rent in document held 
indicated yield from land and not to disclose the intention to create a lease.) ** AIR 1963 Ker 309 (311) : 
ILR (1962) 2 Ker 614 (DB) ** 1960 Ker LT 650 (651, 652) (DB). (Vechupathi Udambadi — Agreement 
providing for adjustment of tenant’s improvements on expiry of fixed term — Relationship of landlord 
and tenant is not converted into one of co-ownership between the parties — Deed created lease.) ** 
(1958) 2 Andh WR 14 (17, 18) ** AIR 1957 Ker 109 (113) : 1957 Ker LT 411. (Lease of buildings — 
Lease calling itself as pattom and not as vadaka.) ** 1955 Andh WR 178 (181) ** 1940 Oudh WN 1233 
(1236). (Document described as thekanama — Terms inconsistent with theka — Condition that lessee 
should not be ejected until a certain amount is paid off — Held, a lease.) ** AIR 1964 Pat 217 (219, 221) 
(DB) ** AIR 1919 Mad 322 (330) : 41 Mad 959 (DB) ** (1910) 6 Nag LR 65 (68) ** (1899) 9 Mad LJ 290 
(294) (DB) ** (1878) 1 Cal LR 256 (258) (DB). 

Also see S. 58, Note 33. 


AIR 1971 SC 1575 (1578, 1579) : (1972) 1 SCJ 556 ** AIR 1983 Kant 19 (21) : (1982) | Kant LJ 437 ** 
ILR (1966) Andh Pra 39 (49). (“Cowle™ has a much wider significance than lease.) ** (1958) 2 Andh WR 
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When the terms of a deed are not ambiguous, extrinsic evidence is not admissible for the 
purpose of determining the intention of the parties.(11) 


The ratio borne by the consideration advanced to the value of the property should not 
be given undue importance in determining the nature of the transaction. There can be a 
lease for a premium which amounts very nearly to the value of the property; therefore, a 
high ratio between the two is not so strong an indication in favour of a mortgage as a low 
ratio is in favour of a lease.(12) 


Where a transaction has a composite character of a mortgage and a lease, the question 
would not be whether the transaction was predominantly a mortgage or predominantly a 
lease, but whether it was a lease at all; and if there is an element of lease in the transaction 
it should be construed only as a lease.(13) There cannot be a merger of a lease and a mort- 
gage in respect of the same property since neither of them is a higher or lesser estate than 
the other. Even, if the rights of the lessee and the rights of the mortgagee in respect of a 
property were to be united in one person the reversion in regard to the lease and the equity 
of redemption in regard to the mortgage, would be outstanding in the owner of the property 
and accordingly, there would not be a complete fusion of all the rights of ownership in one 
person. 


The answer to the question as to whether upon redemption of a usufructuary mort- 
gage a tenant-mortgagee could be directed to deliver actual or physical possession of the 
mortgaged property to the lessor-mortgagor must depend upon whether there was an im- 
plied surrender of the lessee’s rights when the usufructuary mortgage was executed in his 
favour by the lessor-mortgagor. And this obviously depends upon what was the intention of 
the parties at the time of the execution of the mortgage deed in favour of the sitting tenant 
to be gathered from the terms and conditions of the mortgage transaction in the light of the 
surrounding circumstances of the case. It all depends upon whether by executing a posses- 
sory or usufructuary mortgage in favour of a sitting tenant the parties intended that there 
should be a surrender of lessee’s rights or not, and only if an implied surrender of lessee’s 
rights could be inferred then the mortgagor would be entitled to have delivery of physical 


14 (17, 18). (Munugutta cowle held not a mortgage.) ** 1955 Andh WR 178 (181) ** (1954) ILR 33 Pat 
955 (959). (The words “Zerpeshgi Thika” and “Rent” used in a document do not prove a transaction to be 
a lease if it is otherwise a mortgage.) ** AIR 1951 Trav-Co 190 (192) : 1951 Ker LT 73 (DB). (Document 
named as kanapattom held not to be a lease.) ** AIR 1939 Nag 166 (167) : ILR (1939) Nag 203 ** (1902) 
26 Bom 252 (258) (FB) ** 1940 Oudh WN 1233 (1234). (A document cannot be a lease or mortgage 
according to the interpretation put upon it by any of the parties to it.) ** AIR 1935 Mad 320 (321) (DB). 
(“Cowle” ordinarily denoted a lease and not a mortgage.) ** AIR 1930 Mad 160 (166, 167) (DB) ** 
(1887) 11 Bom 462 (466) (DB). (Document called ‘karja rokha’ held a lease.) ** AIR 1928 Bom 377 
(377). (Held, that the deeds in question though called ‘valatdan’ deeds were really lease deeds.) 

[See also AIR 1967 Ker 70 (71) : 1966 Ker LT 259 (DB). (Nomenclature of document “nadappu panayam” 
though not a conclusive test is indicative of the intention of the parties to create a creditor-debtor relation- 
ship.) ** AIR 1921 Pat 43 (43, 44) : 6 Pat LJ 37 (DB). (Document described as ‘sudbharana lease’ held a 
mortgage.)] 

11. AIR 1925 Mad 881 (881) (DB). 

12. 1968 Ker LR 309 (310). (Held, having regard to comparative status of parties, small ratio borne by 
consideration secured to value of property, provision for Onakazcha and absence of any provision for 
recovery of consideration otherwise than on redemption transaction was, in truth a lease, though deed 
described it as Kozhuverkapanayam.) ** 1967 Ker LJ 835 (837). 


13. 1967 Ker LJ 835 (837). 
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possession upon redemption but not otherwise. The term of the mortgage deed that during 
the currency of the mortgage the liability to pay rent to the lessor-mortgagor (albeit to be 
discharged by adjustment) is kept alive, runs counter to any implied surrender of the lessee’s 
rights. When there is no term fixed for redemption of mortgage property which means that 
it is open to the mortgagor to redeem the mortgage at any time that is to say even within a 
very short time and if that be so, a sitting tenant cultivating the lands under a lease, who has 
obliged his lessor by advancing monies to him to tide over his financial difficulties would 
not give up his rights as a lessee no sooner redemption takes place. (14) 

Where a mortgage with possession and lease-back was created and interest in the 
mortgage amount was not the same as rental fixed the transaction constituted two transac- 
tions — one of mortgage and another of lease.(15) 


A provision for the payment of interest or for re-demption by repayment will show 
the transaction to be a mortgage and not a lease.(16) The absence of such provisions may 
prima facie indicate the transaction to be a lease.(17) Thus, where the stipulation is that the 
transferee is to remain in possession for a fixed term of years and then vacate the property 
irrespective of the question whether the amount paid by him has been recouped by him 
from the profits of the property or not, the transaction may prima facie be held to be a 
lease.(18) But the test is not a conclusive one. Thus, where it was provided that the trans- 
feree was to be in possession for a certain period in lieu of the money paid by him but that 
if he was dispossessed in the meanwhile, he was to be entitled to recover the amount with 
interest, it was held that the transaction was a mortgage.(19) 


In the undermentioned case, (20) where the transferee was placed in possession of the 


14. AIR 1984 SC 1728 : (1984) 2 Ren CR 455. (L.P.A. No. 199 of 1975, D/- 16-9-1976 (Andh Pra), Re- 
versed.) 


15. AIR 1977 Kant 122 : (1977) 1 Kant LJ 284. 


16. (1897) 24 Cal 272 (279, 280) : 23 Ind App 158 (PC). (Provision for payment of interest.) ** AIR 1959 Raj 
15 (16) ** (1954) ILR 33 Pat 955 (959). (Provision for redemption indicates a mortgage.) ** AIR 1952 
Trav-Co 104 (104). (Provision for redemption indicates a lease.) ** AIR 1941 Oudh 198 (200) ** AIR 
1919 Mad 322 (330) : 41 Mad 959 (DB) ** AIR 1923 Mad 454 (455) (DB) ** AIR 1941 Pat 296 (298) 
(DB) ** AIR 1935 Pat 360 (364) (DB). (Provision for interest.) ** AIR 1925 Pat 118 (119) : 3 Pat 266 
(DB) ** AIR 1915 Cal 769 (770) (DB). 


Also see S. 58, Note 36. 


17. AIR 1968 SC 1466 (1467) : (1969) 1 SCJ 89. (Document letting the village for a full term of forty years 
— No express or implied grant of a right of redemption on repayment of loan — Document not intended 
to create relationship of creditor and debtor or security for repayment of debt — Transaction is a lease and 
not usufructuary mortgage.) ** (1903) 25 All 115 (119) : 30 Ind App 54 (PC) ** (1884) 7 Mad 203 (206) 
(FB). (Reference under Indian Stamp Act (1899), S. 46.) ** AIR 1923 Nag 60 (61): 19 Nag LR 1. (No 
provision under which power was given to the executant of the deed to pay off the amount which was the 
consideration for the deed, and no accounts were to be rendered or required — Deed held to be a lease.) 
** AIR 1941 Pat 296 (298) (DB) ** AIR 1933 Lah 786 (788) (DB) ** AIR 1935 Mad 320 (321) (DB) ** 
AIR 1928 Mad 35 (36, 37) (DB) ** AER 1923 Mad 454 (455) (DB) ** (1887) 11 Bom 462 (466) (DB) ** 
(1910) 6 Nag LR 65 (68) ** 1898 Bom PJ 49 (DB) ** AIR 1923 Nag 60 (61) : 19 Nag LR 1. 


18. (1933) 17 RD 526 (528) ** (1928) 12 RD 600 (602). 
19. AIR 1922 Nag 156 (157). 


[See also (1906) 3 Cal LJ 222 (223, 224) (DB). (Transaction called girby mortgage held usufructuary 
mortgage. Impliedly Overruled in AIR 1915 Cal 242 (FB) on a different point.)] 


20. (1871) 15 Suth WR 331 (332) (DB). (Document was termed as bunducknamah.) 
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property for a term of years in discharge of the amount paid by him and there was no 
provision either for interest or redemption or rent and the document was described as a 
mortgage, it was held that the transaction was a mortgage and not a lease. 


Where the transferee is to remain in possession till the amount paid by him is fully 
recovered from the usufruct of the property, the transaction may be taken to be a mort- 
gage.(21) A right of sale in the transferee would indicate a mortgage.(22) 


Where rent is payable by the transferee, the transaction is indicated to be a lease.(23) 
Where otherwise a transaction is shown to be a lease, the fact that the lessor is a debtor of 
the lessee and that the rent payable by the latter is to be adjusted to the interest payable by 
the lessor (24) or that the principal itself is to be deemed as repaid by the adjustment of such 
rent for a certain number of years,(25) will not alter the character of the transaction. 


67-A. Lease-back by a mortgagee in possession. 
See Note 59. 
68. Maintenance grants. 


Where land is granted for the purpose of providing maintenance to the grantee, the 
question arises as to whether such a grant is to be treated as a lease. There can be no general 
rule in such cases and the nature of the grant must be determined with reference to the facts 
and circumstances of each case. Because, though the purpose of the grant may be similar, 
the facts material for the determination of the question whether the grant fulfils the require- 
ments of a lease are bound to differ. For instance, in the case of Sonet Kooer v. Himmut 
Bahadur(1) the Privy Council held a maintenance grant to be a grant of an absolute inter- 
est. But in the undermentioned cases(2) such a grant was assumed to be a lease. No doubt, 
these cases relate to grants made before the passing of the Act. But they show that though 
the purpose of a grant may be similar the nature of the grant may differ. 


The decision of the Privy Council in Sonet Kooer’s case(3) brings home the point that 
if a grant for maintenance is of an absolute character, i.e., if it creates an interest in the fee 


21. 1967 Ker LT 176: 1967 Ker LR 93. (Where the document recites that the property is given as a possessory 
mortgage for the amount advanced, and provides that after the term mutual account should be settled and 
the property surrendered and if mortgagor defaults any payment the mortgagee may realise it by sale the 
transfer is a mortgage and not lease.) ** AIR 1935 Pat 360 (364) (DB). 

22. 1967 Ker LR 93. 

23. AIR 1941 Pat 296 (298) (DB). 

24. AIR 1934 All 950 (951) ** (1930) 14 RD 83 (84). 


25. AIR 1958 Mad 508 (510) : ILR (1958) Mad 917 (FB). (Lessee advancing money to lessor — Lease for 10 
years — Repayment of advance by adjustment of part of rent for hundred months — Transaction held to 
be a lease.) ** (1979) 2 Kant LJ 176 (177). (Lease for 5 years — Total amount of rent paid in advance — 
Recital to return possession after expiry of 5 years — Does not convert the transaction of lease into a 
mortgage.) ** AIR 1943 Pesh 15 (17) (DB). (Mortgage in the form of Mustai mortgage held a lease.) iad 
AIR 1923 Nag 60 (61) : 19 Nag LR 1 ** AIR 1916 Mad 642 (643) (DB) ** (1910) 6 Nag LR 65 (67, 68). 

Section 105 — Note 68 
1. (1875) 1 Cal 391 (398) : 3 Ind App 92 (PC). 
2. (1900) 27 Cal 156 (163, 164) : 26 Ind App 216 (PC). (Principles of holding over. etc., discussed.) ps AIR 
1935 Cal 261 (262) (DB). (Registration held necessary.) ** (1910) 37 Cal 674 (678) (DB). (Principle of 
S. 116, applied.) 


3. (1876) 1 Cal 391 (398) : 3 Ind App 92 (PC). 
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simple or ownership of property, it would not be a lease, not even a permanent lease. 
Similarly. it was doubted by Varadachariar, J., in the undermentioned decision(4) whether 
there is any intention of creating the relationship of landlord and tenant between a zamindar 
and the junior member of his family in whose favour he makes a grant for the purpose of his 
maintenance. 

It seems fairly clear that ordinarily such grants would not be mere licences. The inten- 
tion may generally be presumed to be to create an interest in the property. 


One important question which arises in regard to such cases is whether a grant for 
maintenance is one made for a consideration and if so, if the consideration can be said to be 
of the particular kind which this section requires in order to make the transfer a lease. A 
grant in lieu of maintenance cannot be said to be without consideration when it is made in 
favour of a person who is entitled to a legal right of maintenance.(5) But the consideration 
cannot be said to be either premium or rent as required by this section and unless there are 
special factors which make the grant a lease, a giving up of the claim for maintenance will 
not, by itself, make the transaction a lease.(6) 

Even if an annual sum is made payable by the grantee to the grantor under the terms 
of the grant, the grant cannot be considered to be a lease, unless it appears in the peculiar 
circumstances of a case that such payment forms the consideration for the grant. Normally, 
it will not be such consideration, the consideration in such cases being the giving up of the 
claim of maintenance.(7) 

A maintenance grant made before the coming into force of this Act could be a lease 
even though there was no other consideration than the provision of maintenance for a per- 
son entitled to demand it, as there was no statutory definition of a lease at that time.(8) 

Under the Central Provinces Tenancy Act, it has been held that no consideration is 
necessary for the creation of a tenancy. Hence, the grantee under a maintenance grant can 
be a tenant under that Act.(9) 

It would seem that ordinarily a grant for the maintenance of a person would be tenable for 
the lifetime of the grantee, though it can be made hereditary by express or implied provision.(10) 


4. AIR 1937 Mad 882 (891) : ILR (1937) Mad 638 (FB). (Judgment of reference.) 

5. AIR 1937 Mad 882 (891) : ILR (1937) Mad 638 (FB). (Per Varadachariar, J. — Judgment of reference to 
Full Bench.) 

6. AIR 1937 Mad 882 (893) : ILR (1937) Mad 638 (FB). 
[See also AIR 1945 Pat 162 (167) : 23 Pat 871 (DB). (Khorposh grant — Grantee to enjoy income of 
Property in perpetuity in lieu of maintenance paying Government revenue and road cess — Is not lease.)] 
[But see (1911) 38 Cal 278 (282, 283) (DB).] 

7. AIR 1937 Mad 882 (892) : ILR (1937) Mad 638 (FB). 


8. See (1910) 37 Cal 674 (678) ** AIR 1935 Cal 261 (262) (DB) ** (1900) 27 Cal 156 (163, 164) : 26 Ind 
App 216 (PC). 


9. AIR 1925 Nag 90 (92). 


10. AIR 1920 Cal 192 (194) (DB). (Grant held perpetual.) ** AIR 1918 Mad 357 (358) (DB). (Where deed of 
grant is in existence the heritability or otherwise of the grant must be determined with reference to the 
terms of the grant itself.) ** AIR 1917 Nag 1 (5). (Maintenance grant is prima facie for lifetime of grantee 
on grantor — Use of the word ‘always’ or ‘for ever’ does not per se create an inheritable estate — 
Circumstances and subsequent conduct of parties may show that grant was perpetual or otherwise.) ** 
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In Sonet Kooer’s case,(11) above-referred to, the grant was held to be an absolute heredi- 
tary grant, i.e. not a lease at all. 


See also Section 8, Note 5. 
69. Resumption of service grants. 


Where a grant of land is made in consideration of service to be rendered by the grantee, 
the grant may fall under either of the two following classes: 


(a) It may be a grant in lieu of wages for the services to be rendered. The grant of an 
office, the performance of whose duties is to be remunerated by the enjoyment of 
certain lands, will fall under this class. 


(b) It may be a grant burdened with the performance of service. 


In class (a) it is an implied condition of the grant that if the services are not performed 
or are not required the grant can be resumed. 


Inclass (b) prima facie the grant is not resumable even though the services may not be 
required. But an intention that the grant is to be resumable when the services are not re- 
quired may appear from the provisions of the grant. Such intention may be express or 
implied. For instance, if the whole motive and consideration for a grant is the performance 
of the service, it may be presumed that the intention was that the services ceasing, the grant 
should be resumable. But where the grant is made partly as a reward for past services and 
partly in consideration of future services to be rendered, the grant will be presumed as not 
resumable even though the services may not be required. In such a case if owing to a 
change in circumstances the services are no longer required, the grant will continue practi- 
cally freed from the liability of rendering the service. 

One test to see if a grant is one in lieu of wages or one burdened with service is 
whether the service to be rendered is public or private. In the former case, the grant will 
prima facie be treated as being one burdened with service and not one in lieu of wages and, 
therefore, resumable. f 


AIR 1916 Oudh 264 (270) ** (1913) 18 Ind Cas 127 (127, 128) (Oudh). (The mere fact that the object of 
the grant is the maintenance of the grantee would not retract from the absolute nature of the grant, if 
otherwise it gives full right to the grantee — The presumption that is for a life estate prevails only when 
there are no words making it heritable and transferable.) ** (1908) 7 Cal LJ 202 (212) (DB) ** (1906) 3 
Cal LJ 521 (524) (DB) ** (1905) 1 Cal LJ 517 (521) (DB) ** (1903) 26 Mad 202 (211) : 30 Ind App 14 
(PC). (Construction of grant — Partition by grantees made in the presence of Zamindar on assumption 
that lands were held on absolute and permanent tenure — On construction of documents and under cir- 
cumstances of case held that it conferred an hereditary estate.) **(1901) 25 Bom 563 (573) : 28 Ind App 
198 (PC). (Gifts or contracts expressed to be for maintenance, and indefinite as regards duration, may be 
shown by the acts of the parties or other circumstances to be intended to operate in perpetuity: but prima 
facie they are limited to the life either of the grantor or the grantee.) ** (1882) 4 Mad 371 (372) (DB). 
(Successive enjoyment for three generations without interference by landlord justifies the presumption 
that original grant was intended to be absolute.) ** (1874) 22 Suth WR 225 (226) (DB) ** (1913) 21 Ind 
Cas 93 (94) (DB) (Cal). (If property is vested in the grantee and his descendants by appropriate words 
creating a hereditary estate, it is not cut down to a life-estate and made inalienable merely by a direction 
that certain persons were to be maintained.) 

[See (1900) 27 Cal 156 (161, 162) : 26 Ind App 216 (PC). (Grant by zamindar of village to member of his 
family in lieu of maintenance — Held, prima facie resumable on death of grantor, when there are no 
words purporting to grant a perpetual interest — At the latest, the interest came to an end at grantee's 
death.)] 


11. (1876) 1 Cal 391 (398) : 3 Ind App 92(PC). 
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The above principles have been laid down in a series of decisions of the Privy Coun- 
cil,(1) beginning from Forbes v. Mir Mahomed Taki(2) which is also the leading decision 
on the subject, and have been followed by various decisions of the High Courts.(3) It may 
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1. (1870) 13 Moo Ind App 438 (464, 465) : 14 Suth WR 28 (PC) ** (1870) 14 Moo Ind App 247 (257): 11 
Beng LR 71 (PC) ** 1873 Ind App Sup Vol 181 (185) : 13 Beng LR 124 (132) (PC) ** (1906) 29 Mad 52 
(57) : 33 Ind App 46 (PC) ** AIR 1931 PC 157 (157) ** AIR 1934 PC 182 (184) : 61 Ind App 333. (Sanad 
for reciting Sri Bhagwat.) 

[See (1857-59) 7 Moo Ind App 128 (132, 133, 142) (PC). (Amaram grants, in the absence of all evidence 
to the contrary are resumable grants.)] 


2. (1870) 13 Moo Ind App 438 (464, 465) : 14 Suth WR 28 (PC). 


3. AIR 1957 Andh Pra 643 (646) : 1957 Andh WR 60. (Service inams granted by Government — Right of 
office-holder to enjoyment of usufruct of land is co-extensive with duration of tenure of his office.) ** 
AIR 1954 Nag 20 (24) : ILR (1953) Nag 383. (Case under Berar Patel and Patwaris Law (1900) — Grant 
was not personal or subsistence grant — Land forming appendage to office — It is inalienable — It can be 
resumed upon alienation — Onus is on grantee to establish that such grants for remuneration are not 
resumable.) ** AIR 1949 Cal 208 (209). (Resumption of — Grant burdened with service — Unwilling- 
ness or inability to perform service — Grant not resumable in absence of term in agreement of grant to 
that effect.) ** AIR 1949 Pat 85 (89) : 27 Pat 313 (DB). (Grant burdened with service of personal nature 
— Prima facie not resumable.) ** AIR 1936 Mad 831 (833, 834) (DB). (Primary burden is on zamindar to 
prove that the land is resumable — Grantee spending money over improvements and converting dry lands 
into wet lands — Enjoyment of that land since 1871 — Even on default in service, land not resumed — 
Land held not resumable.) ** AIR 1933 Bom 377 (378) (DB) ** AIR 1930 Mad 755 (759) (FB). (Where 
a zamindar wants to resume lands granted before the permanent settlement and held by the grantees from 
father to son and alienated without question the onus is heavily on the zamindar to prove that grant was 
one in lieu of wages resumable at will.) ** AIR 1923 Mad 572 (573, 574) (DB). (Lands granted on 
condition of rendering kazhagam service in the temple — Held, that the grant was not a service grant 
liable to be resumed — Burden of proving a resumable tenure is on the grantor.) ** AIR 1918 Bom 115 
(116) : 43 Bom 37. (Burden of proof is on grantor seeking resumption to show that the grant is resumable.) 
** AIR 1917 Mad 918 (920, 921) (SB) ** AIR 1916 Bom 197 (197) (DB). (Grant deed not produced — 
Evidence merely showing that grant was for services — Land is presumed to be not resumable — Burden 
of proving that the land is resumable lie on the party seeking to resume.) ** AIR 1916 Mad 249 (260) 
(DB) ** AIR 1914 Cal 595 (596) (DB) ** AIR 1914 Mad 669 (670, 671) (DB) ** (1913) 20 Ind Cas 69 
(70) (DB) (Cal) ** (1912) 12 Ind Cas 487 (490, 491) (DB) (Mad). (A tenure has to be decided upon the 
evidence in each case — A grantee must show that a grant subsequent to the permanent settlement to 
which services personal as opposed to public are attached is not tesumable.) ** (1907) 34 Cal 753 (782) 
(DB) ** (1904) 27 Mad 202 (204, 205). (An Adimayavana tenure in Malabar is a permanent tenure and 
when lands are granted in that tenure for past services, they are not resumable.) ** (1903) 26 Mad 403 
(408, 409), (Mokhassadars holding a permanent tenure subject to a burden of service — Grantor held only 
entitled to insist upon performance of the services but not entitled to dispense with the services and 
resume the land.) ** (1889) 22 Bom 422 (426, 428) (DB) ** 1896 Bom PJ 355 (355, 356, 358, 359) (DB). 
(Nothing in the grant showing that continued performance of service was a condition precedent to the 
continuance of lands — Held, that cessation of service did not necessarily involve forfeiture of the inam 
land.) ** (1885) 8 Mad 72 (74) (DB). (A grant may be hereditary but, nevertheless, resumable if the 
grantor is at liberty to dispense with the services of which the performance is the condition of the tenure 
— Im such a case, the holder cannot be ejected before a reasonable notice to surrender the land has been 
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be that the grants in some of the decisions were not leases in the strict sense of the term and 
included a grant of an interest in the fee simple of the property. (4) In such cases, the grants 
might come under the category of revocable grants. But the above principles are equally 
applicable whether the grant is a lease or a revocable gift.(5) 


Hence, where a lease is granted in consideration of services to be rendered by the 
lessee, i.e., in lieu of wages for such services, the lease will be presumed to be subject to the 
condition that on failure of the lessee to render the service the lease can be determined by 
the lessor. The cases cited below fall under this principle.(6) See also the undermentioned 
decision.(7) 

The lessor exercising his right to resume has to establish his right to resume.(8) Be- 
fore resumption of the lands can take place, there must be reasonable notice.(9) 

It may be noted that a lease in lieu of service will be a valid lease though a definite 
period is not fixed in advance for the duration of the lease. As seen in Note 25, the fixing of 
such period is not necessary for a lease. It will also be noted that service is a valid form of 
rent under the section. 


4. As seen in Note 6 an interest in the fee simple is inconsistent with a lease.) 
5. (1899) 23 Bom 602 (607) (DB). 


[See also AIR 1923 Nag 163 (163). (Muafi khirati tenant may be exempt from paying rent for services to 
be rendered to the malguzar or for services to be rendered to the village. The distinction between the two 
classes is clear. A man may be entitled to hold certain land free of rent as long as he performs certain 
services, both tenure and exemption being dependent on the services and ending with them. This is one 
class. In the other, persons are entitled to hold land as tenants with an added condition that they shall pay 
no rent so long as they perform certain services, the exemption but not the tenure being dependent on the 
services and ending with them.)] 


6. AIR 1957 Andh Pra 477 (480) (DB). (Temple servants in possession and enjoyment of the properties from 
1896 treating them as their own — Alienation of their shares — Rent value accounts not sent by temple in 
respect of kavetipalem — Held, that inam granted to temple servants was subject to performance of 
services in temple.) ** AIR 1920 Mad 885 (887, 888) : 42 Mad 673 (DB). (Grant for charitable purpose 
with condition of service cannot be resumed so long as services are performed — Temporary alienation of 
endowed property is not a sufficient ground.) ** AIR 1920 Pat 425 (426). (Neither duration nor devolu- 
tion from father to son can in such cases create a permanent tenure so as to prevent landlord from resum- 
ing on cessation of service.) ** AIR 1919 Bom 45 (47) (DB). (Grant partly for past and partly for future 
service is resumable on wilful default.) ** (1905) 2 Cal LJ 403 (406) (DB). (The tenant is liable to be 
ejected even without a notice to quit.) ** AIR 1919 Cal 1057 (1058) (DB). (Services to be performed at 
the time of marriages in the landlord’s house.) ** AIR 1917 Cal 116 (117) (DB). (Barber.) 


[See (1893) 16 Mad 97 (97) (DB). (Licensee allowed to occupy certain house sites in a village on the 
condition of his doing certain work (blacksmith’s work) is liable to be evicted on his ceasing to do that 
work without notice to quit.)] 


Also see S. 111, Note 22. 


7. (1966) 70 Cal WN 652. (If land is in possession under service tenure in lieu of wages for the service there 
is no transfer of interest in immoveable property to create a lease.) ** (1908) 7 Cal LJ 90 (93) (DB). (A 
document purported to convey certain village to a person “subject to faithful service”. There were no 
other words in the document making the grant descendible to the heirs or other descendants of the grantee 
— Held, the words “subject to faithful service” clearly conveyed the idea of a grant for the life of the 
grantee only. Such a grant was, therefore, resumable on the death of the grantee.) 


AIR 1952 Mad 166 (167) : (1951) 2 Mad LJ 664. 
9. AIR 1957 Andh Pra 477 (481). (In a case of inam granted in lieu of wages, without issuing a proper notice 
an order of dismissal of the grantee passed by the trustee of the temple cannot be regarded as valid. When 


the order of dismissal not served on the grantee but only published on the notice board of the temple, does 
not amount to a valid service of removal — ILR 23 Mad 262, Relied on.) 


2 
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70. Damages for use and occupation. 

A claim for damages for use and occupation arises under the following circumstances- 

(1) the defendant must be in possession of the plaintiff's immovable property,(1) 

(2) the possession of the defendant must be with the permission of the plaintiff, and 

(3) there must be no relationship of landlord and tenant between the parties.(2) 

In such cases the Jaw implies(3) a contract for the payment of compensation for use 
and occupation, although there may be no actual contract. But the circumstances must be 
inconsistent with the raising of such a contract by implication. For instance, if there is an 
express contract providing for a certain amount of consideration to be paid in return for the 
use of one’s immovable property, the implied contract under the law cannot arise, althou gh 
the relationship between the parties may not amount to that of landlord and tenant. Simi- 
larly, if the permission is intended to be gratis there can be no right to any damages for use 
and occupation. Payment by way of compensation for use and occupation of the premises 
and not as rent does not create relationship of landlord and tenant. (4) 

Where A has granted a lease of his immovable property to B, A cannot sue C, a third 
person who may be actually in possession for damages for use and occupation.(5) The 
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1. A claim for rent may be tenable notwithstanding that the tenant has not been in actual possession of the 
land. The reason is that a claim for rent is based on the contract of tenancy. See 8 Cal 118 which shows 
this. In that case, the tenant was held to be liable for rent for the whole of the demised land, although he 
was not in possession of a substantial portion of it. This shows that want of actual possession is not 
necessarily and always a ground for refusing to pass a decree for rent. But a claim for use and occupation 
will necessarily fail if there is no possession. 


2. AIR 1944 All 221 (222) : ILR (1944) All 346 (DB). (Usufructuary mortgage — Mortgagor executing 
kabuliyat in favour of mortgagee and continuing in possession — Held, as no written lease was executed 
relation of lessor and lessee was not brought into existence nevertheless Possession of mortgagor was 
permissive and he was liable for compensation for use and occupation.) ** AIR 1915 Low Bur 47 (48, 
49) : 8 Low Bur Rul 270 ** (1899) 26 Cal 739 744) (DB). (Tenant occupying excess land — Liabi lity for 
rent or for use and occupation — In absence of contract, no liability for rent — No liability for use and 
Occupation also where under the law, the excess area forms part of the original tenure.) 


(But see (1911) 12 Ind Cas 428 (429) (Mad). (A suit for damages for use and occupation will lie only 
where there is real or implied tenancy under the plaintiff — Submitted that the observation is not correct 
— The same criticism applies to observations in 27 Cal 239 (242) also.)] 


{See however, AIR 1957 Pat 163 (166) : ILR 35 Pat 1040 (DB). (AIR 1925 Pat 517, Rel. on.) ** AIR 1925 
Pat 517 (520) (DB). (In general where the relationship of landlord and tenant exists, without any arrange- 
ment for the payment of rent properly so called, there is always an implied promise on the part of the 
tenant to compensate the landlord for use and occupation of the premises. The relationship has been 
sometimes called in English law a quasi tenancy and that law always implies a contract or promise by the 
occupier to pay the landlord a reasonable sum for use and occupation. In Bengal and Bihar the conditions 
are special and the law implies a contract to pay not compensation but rent.)] 


3. AIR 1957 Cal 625 (626) : ILR (1937) 3 Cal 636. (Compensation for use and occupation is not rent.) ** 
AIR 1956 All 272 (272). (The Tight to recover damages for use and occupation does not arise out of 
anything contained in the Transfer of Property Act but it is a right under General Law for the recovery by 
the owner of damages from a person who has used his Property.) ** (1910) 6 Ind Cas 766 (769) (DB) 
(Mad). (Art. 115, Limitation Act, applies to suit for use and occupation.) 

4. AIR 1972 Him Pra 1 : (1971) 1 Sim LJ (HP) 40 (DB). 


5. (1892) 16 Bom 568 (576). (Lease to one partner — Suit against other partners not maintainable.) ** 
(1913) 7 Low Bur Rul 42 (43, 44) (Do.) ** (1910) 7 Ind Cas 492 (493) (DB) (Cal). (Person inducted on 
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reason is that his occupation cannot be with the permission of A. A mere demand of rent 
from the person in possession will not make his possession permissive so as to make him 
liable for damages for use and occupation.(6) 


A sub-lessee cannot deposit arrears of rent due to the lessee because he cannot be 
deemed to be a tenant under the Bihar Rent Control Act, 1947.(7) 


A lessee holding over after the expiry of his lease without the assent of the landlord 
will not be liable for damages for use and occupation because his continuing in possession 
is not with the permission of the landlord. (See Note 40.) 


Where a person enters into possession under an agreement for the grant of a lease and 
the lease is not actually granted, he will be liable for damages for use and occupation.(8) 
(See Note 4.) So also a person in possession under a void lease will be liable for damages 
for use and occupation.(9) 


A trespasser, i.e. one who occupies land without the owner’s permission and without 
any right, cannot be sued for damages for use and occupation. He will be liable for mesne 
profits. But the owner can waive the trespass and claim compensation for use and occupa- 
tion.(10) The position in such cases is this. The cause of action against a trespasser is based 
on zort and not on contract. An action for compensation for use and occupation is treated as 
based on contract as the law implies such a contract where the possession of the defendant 
is with the permission of the plaintiff. Even where such possession is not with the plaintiff’s 
permission it is open to him under the law to waive the tort or the wrong committed against 
him and sue, as if there was a permission, so that the action be based on an implied contract 
as above explained. But the fact that he does so will not create a tenancy between the 
parties, and a suit for possession against the occupant will not be barred by his having 
adopted the above procedure.(11) 


The above discussion shows that it is only a licensee that may be liable for damages 
for use and occupation, and neither a tenant nor a trespasser. However, a tenant may be 


land by sub-lessee continuing in possession after termination of lease and sub-lease — No consent of 
lessor — Lessor cannot sue for use and occupation.) 

6. (1882) 6 Bom 79 (82) (DB). 

7. 1968 BLJR 643 : 1968 Pat LJR 221. 

8. (1912) 15 Ind Cas 432 (432) (Mad). 


9. (1869) 12 Suth WR 289 (290) (DB) ** AIR 1938 Mad 746 (748) ** AIR 1930 Lah 915 (916). (Lease deed 
inadmissible in evidence — Rent fixed in deed can be recovered as damages for use and occupation.) ** 
(1912) 36 Bom 500 (503) (DB) ** (1906) 9 Oudh Cas 296 (300) (DB) ** (1909) 31 All 276 (278) (FB). 
[See also (1892) 14 All 176 (178) (DB). (Assignee of lease — Assignment invalid for want of registration 
— Assignee liable for damages for use and occupation.)] 


Also see Note 19, S. 107, Note 7 and S. 108 (i), Note 12. 


10. AIR 1956 All 272 (272). (A sub-letting house to B and C without landlord's permission — A's tenancy 
terminated by notice — Landlord is entitled to decree for damages for use and occupation even against B 
and C.) ** (1883) 9 Cal 908 (913, 914) (DB). 


11. AIR 1915 Cal 494 (496) (DB). 


[But see (1883) 9 Cal 908 (913, 914) (DB). (In this case, it was remarked that as the plaintiff had elected 
to waive the trespass and treat the defendants as tenants a decree for ejectment cannot be passed in 
plaintiff's favour, as the tenancy could be determined only by a proper notice to quit — It is submitted that 
this view is not correct — The election of the plaintiff in such cases cannot create a tenancy — It can only 
change the suit from being one based on tort into one based on contract.)] 
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liable for damages for use and occupation in respect of the landlord’s adjoining property 
not included in the lease to the tenant. In the undermentioned case(12) a landlord sued his 
tenant for damages for use and occupation in respect of open land adjacent to the leased 
premises. It was held that when a house is let out, at least some portion of the land also if 
any, in front of the house, either to be used as a passage or for some other needs and 
requirements is included in the tenancy. Unless the plaintiffs are able to establish that va- 
cant lands were kept aloof and separate and excluded from the tenancy, the mere existence 
of the vacant lands would not entitle them to claim damages separately in respect of those 
lands. 

Suppose, a suit for rent is brought against a person in possession of one’s property, 
but the alleged tenancy is not established. In such a case, can the suit be converted into one 
for damages for use and occupation? On this question the decision are not uniform(13) It is 
clear that the causes of action for a suit for rent and a suit for damages for use and occupa- 
tion are different. The former is based on the existence of a tenancy, while the latter is based 
on the absence of a tenancy. The question, whether amendment of the suit should be al- 
lowed in such cases, falls within the province of the Civil Procedure Code. For a consider- 
ation of the principles applying to such matters, reference may be made to the Notes on O. 
6, R. 17 of AIR Commentaries on the Code of Civil Procedure, 9th (1977) Edition. 


A landlord giving his tenant a notice determining the tenancy and bringing a suit 
against the tenant for possession, is not entitled to rent higher than that agreed upon, as 
damages for use and occupation.(14) As to the measure of damages for use and occupation 
see also the undermentioned cases.(15) 


71. Determination of lease. 


Section 111 provides for the modes in which a lease can be determined. Mere non- 
payment of rent for however long a time will not put an end to the relationship of landlord 
and tenant between the parties.(1) (See also Note 79.) Where a tenant to whom a notice 
ee ee 


12. AIR 1964 Pat 214 (223), 


13. AIR 1954 Ajmer 65 (66) : 1954 AMLJ 32 ** ILR (1954) Punj 821 (823). (A suit for recovery of rent may 
be allowed to be amended into one for recovery of damages on account of the use and occupation of the 
premises.) ** AIR 1944 Sind 49 (49) : ILR (1943) Kar 382 (DB). (When a plaintiff sues for rent only and 
he fails to establish his tenancy, he cannot be allowed damages for use and occupation in the absence of 
any claim on that basis, since when in a plaint a relief is based on contract remedy based on tort should not 
be allowed.) ** 1943 Nag LJ 148 (152). (Amendment allowed.) ** AIR 1942 Pat 86 (87). (Compensation 
for use and occupation cannot be awarded in a suit based upon an alleged contract of tenancy where 
plaintiff fails to prove the contract and has made no alternative payer.) ** (1911) 11 Ind Cas 863 (864) 
(Low Bur). (Claim must be specifically laid for rent and in the alternative for use and occupation — 
Where the claim is for rent only no damages will be decreed for use and occupation.) ** (1883) 9 Cal 908 
(913, 914) (DB). (Amendment allowed.) ** (1909) 12 Oudh Cas 140 (142) (DB). (Do.) ** AIR 1928 Nag 
27 (29) : 23 Nag LR 152. (Do.) ** AIR 1915 Low Bur 47 (49) : 8 Low Bur Rul 270. (Do.) ** (1900) 27 
Cal 239 (242) (DB). (Amendment refused.) ** (1895) 22 Cal 752 (756) (DB). (Do.) ** (1912) 17 Ind Cas 
646 (646) (DB) (Cal). (Do.) ** AIR 1927 Mad 182 (183) (Do.) 


14. 1954 Raj LW 585 (587). (Case under Rajasthan Premises (Control of Rent and Eviction) Act — AIR 1952 
Raj 111 held Overruled by 1953 RLW 419.) 


15. AIR 1956 All 187 (191, 192 and 194) (DB). (Damages should be equal to maximum permissible rent of 
the premises.) 


Section 105 — Note 71 
1. (1881) 3 Mad 118 (120) (DB). (Non-payment of rent for twelve years.) ** (1879) 4 Cal 314 (317, 318) 
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determining the tenancy has been given agrees to vacate by a later date it does not create a 
fresh tenancy so as to require another notice.(2) Under S. 109 of the Evidence Act, where it 
is established that the relationship of landlord and tenant existed between the parties at a 
certain time, the burden of proving that the relationship has since ceased is on the party 
affirming the same.(3) 


A clause in a lease entitling the lessor to re-enter on breach of certain conditions will 
not entitle him to re-enter by force.(4) Even a licence by the lessee to the lessor to eject him 
without process of law would be void and would be no answer to a charge of forcible entry. 
Such a licence would be contrary to public policy as being likely to lead to a breach of the 
public peace.(5) 

Merely because a tenant enters into agreement to purchase demised property the lease 
does not merge with the right the tenant had acquired under the agreement to purchase.(6) 

The landlord filed a civil suit for eviction of tenant and during its pendency filed a suit 
in the Court of Small Causes without prejudice to his rights in civil suit. The latter suit is 
pending and the landlord did not obtain any advantage against the tenant by filing the latter 
‘suit. Under the circumstances the doctrine of approbate and reprobate could not be invoked 
and the civil suit could not be said to be bad on that count.(7) 

Where a tenanted building is demolished by landlord in violation of injunction order, 
it is not open for him to say that since the building is no longer in existence there is no 
relationship of landlord and tenant. The landlord can be directed to restore the building to 
its earlier position.(8) 

Lease cannot be splitted. Where two shops were given on lease under one lease tenant 
cannot be evicted from only one shop.(9) 


Where the land was given on lease for fixed term to President of Gaushala by Panchayat, 


(DB) ** (1912) 16 Ind Cas 911 (913, 914) (DB) (Cal) ** (1904) 14 Mad LJ 477 (478, 479) (DB) ** AIR 
1928 Lah 937 (938) ** (1907) 6 Cal LJ 72 (73, 74) (DB). (Non-payment of rent for about fifty years.) ** 
(1908) 7 Cal LJ 202 (214) (DB). 

2. AIR 1972 Gauhati 65 (66). 

3. 1930 All LJ 1409 (1410). (Defendant proving that he was tenant of predecessor of plaintiff — Plaintiff 


cannot sue to eject defendant as a trespasser.) ** (1881) 3 Mad 118 (120) (DB) ** (1879) 4 Cal 314 (317, 
319) (DB). 


4. AIR 1968 SC 620 : (1968) 2 SCJ 244. (Extinguishment of tenancy right under Section 82 (3) of the 
Qanoon Ryotwari of the Gwalior State Act (Samvat 1974) — Landlord has no right to re-enter — He must 
approach Court for dispossession of tenant under Section 137 — Forcibly taking possession is illegal.)] 
** (1912) 15 Oudh Cas 295 (300). (If the lessee resisted the exercise of the right the lessor's only remedy 
is to sue for ejectment.) 


Also see S. 111, Note 18. 


[But see AIR 1957 Madh Bha 79 (81, 82) (DB). (Where a right to re-enter has arisen to an owner of the 
land he may enter upon it by force, if necessary if the person in occupation refuses to quit the land after his 
right to remain thereon has terminated. )] 


(1912) 15 Oudh Cas 295 (300). 

(1982) 1 Kant LJ 284. 

AIR 2002 Bom 471 (480) : 2002 (4) Bom CR 552. 
. 2001 (3) Ker LT 281 (283). 

2006 (3) Civil Court C 629 (631) (P & H). 


oponou 
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who with mala fide intention got changed Kharra Girdawaris of land in collusion with 

Patwari and raised permanent construction on it and he had failed to give explanation as to 

how Gaushala came to occupy land the cancellation of lease by Panchayat was proper.(10) 
i 71-A. Joint Tenancy. 

The heirs of a tenant after his death cannot be joint tenants. They can only be tenants- 
in-common.(1) 

Where a plot is taken in joint lease from Government and a building is constructed 
thereon, on partition, the plot cannot be divided. However, the building constructed thereon 
can be partitioned in metes and bounds according to shares of parties.(2) 

Tenanted premises were used for storing goods of shop run by two brothers A and B. 
Actual business was conducted by A while the tenancy of the premises used for storing 
goods stood in the name of B from its inception. In the facts, it could not be said that it was 
a joint tenancy of two brothers.(3) 

A tenant-in-common who is in possession of a part of the joint property is not liable 
for compensation for use and occupation. If his possession amounts to ouster the remedy of 
the other co-tenant is only to file a suit for partition and recovery of his share in the prop- 
erty.(4) 

71AA. Composite tenancy and integrated tenancy. 

The Supreme Court in following case(1) explained the distinction between composite 
tenancy and integrated tenancy for dual purpose. 

“There is a difference between (a) a composite tenancy or a tenancy for a mixed 
purpose, and (b) an integrated contract of tenancy of dual purposes. In case of tenancy of 
type (a), for a composite or mixed purpose, premises are let out for defined purposes, more 
than one, leaving option open to tenant to use entire tenancy premises as one unit for either 
or both purposes. Tenancy premises are not divided or demarcated separately into two so as 
to specify which part of tenancy premises will be used for what purpose. In other words, in 
case of tenancy for composite purpose, two diverse purposes for user of premises are so 
blended or mixed up that they cannot be separated by dissecting tenancy premises into 
compartments. But, in case of tenancy of type (b), which is a single tenancy for dual pur- 
poses, contract of tenancy is no doubt an integrated one but premises are demarcated or 
divided by reference to purpose for which they will be separately used. 

In instant case contract of tenancy is one but if clearly sets out that out of two rooms 
let out under one tenancy agreement, tenant shall use room in front for non-residential 
purpose and room in backside for purpose of residence. Entire tenancy premises cannot be 
used interchanging users nor can entire premises be subjected to simultaneous user as resi- 
po tt 
10. AIR 2004 P & H 135 (DB). 

Section 105 — Note 71-A 
1. AIR 1994 All 153 : 1994 All LJ 530 (532) : 1994 All CJ 270, 
2. AIR 1991 Delhi 325 (333). 
3. 1996 (2) All MR 135 (138). 
4. 1972 Ker LJ 158 : 1972 Ker LT 271. 
Section 105 — Note 71-AA 
1. AIR 2002 SC 3073 : 2002 AIR SCW 3535. 
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dence and commerce both, without defining which part of premises shall be used for what 
purpose: Therefore, purpose of letting clearly falls under type (b) and is not composite or 
mixed. Legal implication is that in case of tenancy for composite or mixed purpose i.e. type 
(a) need may arise for determining dominant purpose of letting. However, theory of domi- 
nant purpose or principle of predominant purpose of letting is irrelevant in case of tenan- 
cies of type (b) when it is known, as previously agreed, that a particular portion of premises 
shall be used for one purpose while another portion shall be used for another purpose.” 


72. Heritability of lease. 


A lease is prima facie a heritable right.(1) Interest of tenant from year to year as well 
as tenant from month to month is heritable.(2) Sec. 111 shows that the death of the lessee 
will not necessarily terminate a lease. This is in keeping with the nature of a lease as an 
interest in immovable property and not merely a personal right of the grantee. Hence, on 
the death of a tenant for a term of years, his interest will survive to his legal representa- 
tives.(3) Tenancy rights of a statutory tenant in the agricultural lands belonging to the 
Public Trust covered by S. 88-B of the Bombay Tenancy and Agricultural Lands Act (67 of 
1948) is heritable.(4) 

It is a settled law that though leasehold interest may be bequeathed by a testamentary 
disposition, the landlord is not bound by it nor a stranger can be thrusted as a tenant against 


Section 105 — Note 72 


1. (1846) 3 Moo Ind App 261 (275, 276) : 6 Suth WR 48 (PC). (A lease for a term (or in perpetuity) confers 
a heritable right.) ** (1851) 4 Moo Ind App 321 (333) : 7 Suth WR 15 (PC). (Suit for damages for ouster 
of representatives of lessees before expiry of term is maintainable.) ** AIR 1958 Punj 263 (265) : 60 Pun 
LR 297 ** AIR 1957 Andh Pra 619 (621) : 1956 Andh WR 1093 (DB) ** ILR (1952) 2 Cal 161 (165) 
(DB). (Patni tenure is heritable.) ** AIR 1928 Lah 937 (938). (Even a lease not for fixed period is 
heritable.) ** (1928) 112 Ind Cas 651 (652) (Lah) ** AIR 1929 Nag 23 (26) ** AIR 1921 Cal 453 (454) 
(DB). (The fact of a son inheriting a tenancy from his father and paying rent to the landlord held had not 
the effect of creating anew tenancy in favour of the son even though the son inherited after the passing of 
the Transfer of Property Act.) ** AIR 1927 Lah 423 (423). (Heirs and legal representatives are liable for 
the rent.) 


[See also AIR 1922 Bom 45 (46) : 46 Bom 816 (DB). (Lease to lessee putra poutradi santati — Death of 
lessee before expiry of lease — Lease would descend to his heir and is not resumable by grantor.)] 


2. 1976 Rev LR 463 (466) : (1977) 1 Rent LR 144 (Punj). 


3. (1890) 17 Cal 686 (687, 688) (PC). ** (1846) 3 Moo Ind App 261 (275, 276) (PC) ** AIR 1915 Cal 154 
(154) (DB). (2 Moo Ind App 261 (PC), Followed.) 1982 UPLT (NOC) 6. (Shop in tenancy of joint family 
— Karta dying and his elder brother becoming Karta — Held, in absence of partition after death of karta, 
property continued to be joint — Notice issued to latter was sufficient to terminate tenancy.) ** 1980 All 
LJ (NOC) 121 : 1981 Luck LJ 50. (Rights of a tenant by sufferance were inheritable and the heirs would 
continue on the same terms as their predecessor held (including the right to maintain a suit) by the prede- 
cessor to eject a sub-tenant.) ** AIR 1959 All 33 (35) : 1958 All LJ 573 (DB) ** AIR 1957 Andh Pra 619 
(621) : 1956 Andh WR 1093 (DB) ** AIR 1954 Bom 257 (258) : ILR (1954) Bom 448 (DB). ** AIR 1950 
Bom 161 (163) : 52 Bom LR 97 (DB). (In the absence of a provision in the terms of the grant that the 
tenancy is not to continue after the grantee's lifetime.) ** AIR 1929 Nag 23 (26) ** (1871) 16 Suth WR 
147 (147) (DB). 


Also see S. 111, Note 6. 


[See also AIR 1958 Madh Pra 41 (44) : ILR (1957) Madh Pra 584 (DB). (Tenancy of inam lands deter- 
mined by efflux of time — Heirs of such tenant are not tenants within Ss. 3 and 4 of M.B. Muafi and Inam 
Tenants and Sub-tenants Protection Act.)] 


4. AIR 1980 Bom 208 (213) : 1980 Mah LJ 105. 
[Vol. 3] 7 T. P. Act/ 12 
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the unwilling landlord.(5) 

On death of tenant his heirs become joint tenants. In case of joint tenants notice termi- 
nating tenancy to one of the joint tenants is sufficient notice as against the other joint 
tenants and it is not necessary to give separate notice to each of them.(6) 


Right of statutory tenant governed by Rent Control Legislation is heritable and the 
lease given to partnership survives even after the dissolution of partnership as the partners 
are the tenants.(7) Even where a lease is not for a fixed term of years, it is a heritable 
right.(8) Thus, a lease from month to month is a heritable interest.(9) Tenancy rights are 
heritable and devolve upon all the heirs of the deceased irrespective of the question as to 
whether some of them are in occupation of the demised premises or not. The mere fact that 
some of the heirs are not in actual occupation of the leased premises cannot operate to put 
an end to tenancy rights to which they have succeeded as a result of the demise of their 
predecessors-in-interest. On the death of a tenant, his heirs succeed to his rights not as joint 
tenants but as tenants in common.(10) 

In the undermentioned case it has been held that an annual patta is a lease for one year 
which confers no right of transfer or inheritance.(11) 

But the above does not mean that a lease must always be heritable.(12) Thus, a statu- 
tory tenancy giving a personal right to possession is not heritable.(13) The rights of a 
statutory tenant are not heritable if such a person is enjoying protection under S. 29 of the 
Displaced Persons Act, 1954.(14) Sikimi tenancy right is not heritable.(15) Where the ten- 
ancy is governed by the Orissa House Rent Control Act the tenant continues in possession 
after determination of tenancy is statutory tenant. He has merely personal right to occupy 
premises during his lifetime. On his death his heirs acquire no right in leased premises — 


5. AIR 1997 SC 1348 : 1997 AIR SCW 1451 (1457) : 1997 (2) SCC 387 (Lease of Government land — 
Bequeathed to a stranger to family — Bequest held though not illegal was against public policy as object of 
lease was to provide right of residence to lessee) ** AIR 1998 Cal 221 (231): 1998 (1) Cal HN 521 ** 1995 
(2) Rent CJ 98 (100) (All). 


[See however AIR 1994 All 153 (156) : 1994 All LJ 530: 1993 (2) Rent Cas 15 (After death of the tenant 
his heirs will not be joint tenants but they shall be tenants- in- common obiter)] 


AIR 1997 Bom 319 (324) : 1997 (2) All Mah LR 13. 
. 1980 Rajdhani LR 84 : (1980) 17 Delhi LT 353. 
. AIR 1929 Lah 937 (938). 


. AIR 1969 All 333 (338) : 1967 All LJ 944 : 1967 All WR (HC) 668 (FB). (Interest of a tenant from year 
to year as well as a tenant from month to month is heritable.) ** AIR 1967 Punj 380 (382) ** AIR 1966 
Cal 447 (450, 451) ** 1962 All LJ 773 ** AIR 1940 Cal 89 (91) : ILR (1939) 2 Cal 254 ** AIR 1937 Nag 
321 (322) : ILR (1937) Nag 406 ** (1928) 112 Ind Cas 651 (652, 653) (Lah). 


Also see S. 106, Note 17. 
10. AIR 1978 All 88 : 1977 All WC 553 (DB). 
11. AIR 1951 Assam 140 (141): ILR (1951) 3 Assam 35. 
12. AIR 1967 Punj 380 (382). (Statutory lease held not heritable.) ** (1910) 37 Cal 377 (381) (DB). 


13. 1975 All LJ 377 ~ 1967 All LJ 985 : 1967 All WR (HC) 762 (DB). (While a contractual tenant has an 
estate or interest in the property a statutory tenant has a mere personal right in the property which is not 
heritable.) ** (1960) 62 Pun LR 451 (454). ((1958) 60 Pun LR 297, Rel. on.) 


14. 1969 Cur LJ 1008 (Punj. & Har.) 
15. (1971) 37 Cut LT 1148 


pana 


Lease defined [S105 N72] 179 


They can be evicted as trespassers by suit.(16) So also a lease for the life of the grantee is a 
valid lease under the law and such a lease will obviously terminate on the death of the 
lessee.(17) The tenancy rights which are transferable under S. 108(j) are not necessarily 
heritable.(18) Similiarly, a tenancy at will is regarded as not being a heritable interest.(19) 
(See Note 32.) In such cases the intention of the parties may be presumed to be that the 
interest is to last only till the lessee’s death. 


Where an educational institution run in the rented premises was unrecognised and the 
tenancy was in personal name of the founder of the institution, on his death the institution 
would not become tenant, nor would the successor head of the institution inherit the ten- 
ancy.(20) 

On death of original tenant, his son and daughter-in-law became co-tenants, subse- 
quently the husband obtained a decree for divorce against his wife. The husband, as a co- 
tenant could not evict his divorced wife and their children. It is only the landlord who could 
determine her statutory tenancy legally. Till then she had every right to remain in every part 
of the premises.(21) 

The question whether there is sufficient reason to hold that a lease confers only an 
interest to last during the lifetime of the grantee depends on the facts and circumstances of 
each case.(22) Thus, where a village was conveyed subject to faithful service, it was held 
that, in the absence of words showing an intention to make the grant hereditary, it must be 
held to be one ceasing on the death of the grantee.(23) The fact that the lease has been 
granted for a residential or building purpose is generally regarded as indicating an intention 
to confer a hereditary interest.(24) The term mokarari by itself does not show that a lease is 
a hereditary one.(25) (For further information see Note 47.) 


16. AIR 1980 Orissa 197 : (1980) 49 Cut LT 562. 


17. AIR 1954 Bom 257 (259) : ILR (1954) Bom 448 (DB) ** AIR 1943 Bom 148 (149) (DB). (The fact that 
lessee’s interest is made transferable does not mean that it is heritable.) 

18. AIR 1954 Bom 257 (260) : ILR (1954) Bom 448 (DB). 

19. 1972 Ker LJ 373 ** AIR 1950 All 583(587) : ILR (1952) 1 All 85 (DB) ** AIR 1940 Cal 89 (91) : ILR 
(1939) 2 Cal 254. (A tenancy at Will is determined by the death of either the tenant or the landlord.) ** 
(1900) 10 Mad LJ 201 (202) (DB). (James v. Dean, 8 RR 185, Followed.) 

Also see, Note 32. 

20. 1994 All LJ 841 (844) : 1993 (2) All Rent Cas 125. 

21. AIR 1992 Guj 67 (69) : 1991 (32) Guj LR 1277. 

22. AIR 1953 Mys 29 (31) : ILR (1953) Mys 92. (Words :Khayam Guttige Kagada“ which may be translated 
as” fixed or confirmed lease-deed, do not per se imply that the lease is perpetual or heritable.) ** AIR 
1950 Bom 161 (162) : 52 Bom LR 97 (DB) ** AIR 1916 Cal 359 (358) : 44 Cal 403 (DB). (The fact that 
the area occupied by the brother of the original lessee after original lessee’s death is different from that 
included in the original lease and the fact that the rent was different from that which was specified in the 
lease, held led to the conclusion that the holding was not a heritable one.) 

23. (1908) 7 Cal LJ 90 (93) (DB). 

24. (1912) 15 Ind Cas 137 (138) (DB) (Cal). ** AIR 1932 Cal 215 (216) ** (1910) 37 Cal 377 (382) (DB). 
See also cases under Note 48. 

25. (1888) 15 Cal 342 (344) (PC). 

[See however AIR 1926 Cal 993 (994) : 53 Cal 816 (DB). (The words in a mokurarj tenure that the lessee 
will continue to enjoy and possess by residing through sons, grandsons, etc. (putra poutradi krame) create 
a hereditary tenure.) 
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There is one general rule of construction of grants which has to be referred to here. 
This rule was enunciated by the Privy Council in Lakhraj Roy v. Kunhya Singh(26) as 
follows : 

“If a grant be made to a man for an indefinite period, it enures, generally speaking, for his lifetime, 
and passes no interest to his heirs, unless there are some words showing an intention to grant a 
hereditary interest. That rule of construction does not apply if the term for which the grant is made is 
fixed or can be definitely ascertained.” 

On the above rule of construction, if a lease is granted for an indefinite period, i.e., 
where the intention of the lessor is that the lease is to go on for an indefinite period, the 
lease will generally be regarded as conferring only a life-interest on the lessee unless there 
is sufficient reason to suppose that a hereditary interest was granted.(27) 

But as the Privy Council themselves have pointed out in the passage quoted above, 
the rule of construction referred to by them will not apply, where the term, for which the 
lease has been granted, is fixed or can be definitely ascertained. On this principle it was 
held in the above case by the Privy Council that, where the intention of the grantor is to 
create an interest which is to last as long as his own interest in the property, the period of the 
lease is capable of ascertainment by reference to such interest and hence in such a case, the 
abovementioned rule, making the grant only a life-estate, does not apply.(28) 


The decision of the Privy Council in the above case shows that the period, for which 
a grant has been made, may be regarded as capable of being definitely ascertained, even 
though on the date of the grant the exact duration for which the grant will continue is not 
certain, provided that it will become certain at a future date on the happening of a certain 
event. Thus, in the above decision the grant was intended to continue so long as the grantor’s 
Own interest in the property lasted. But the grantor’s interest in the property was of such a 
nature that on the date of the grant, it could not be definitely foretold how long it would 
continue. Because, the grantor’s interest was a lease from the Government, which (though 
hereditary and allowed to go on indefinitely) was liable to be terminated at any time by the 
Government. Nevertheless, it was held by the Privy Council that the term, for which the 
grant (by the lessee from the Government) was made, was capable of being definitely 
ascertained by reference to the interest, which the grantor himself had in the property. 
Evidently, their Lordships intended to lay down that the rule as to the construction of grants 
for an indefinite period will not apply where the parties have shown their intention that the 
grant is to continue in force up to a certain limit of time although such limit is not fixed 
absolutely but is made to depend on the happening of some collateral event in the future. 


It may be noted that, though the lease in favour of the grantor in the above decision of 
the Privy Council, was liable to be terminated by the lessor (the Government) at any time, 
P O ĉc 


26. (1877) 3 Cal 210 (212) : 4 Ind App 223 (PC). 
Also see S. 8, Note 7 


27. AIR 1961 Mys 35 (37) : 38 Mys LJ 530 (“Krarpatra” executed by three brothers acknowledging that they 
would be tenants of lessor, undertaking to pay rent and to vacate whenever asked by lessor to do so — 
Lease held heritable.) ** AIR 1950 Bom 161 (163) : 52 Bom LR 97 (DB) ** (1882) 8 Cal 664 (673) : 9 
Ind App 33 (PC) ** (1912) 15 Ind Cas 137 (137, 138) (DB) (Cal). ** AIR 1918 Cal 823 (824) (DB) ** 
AIR 1930 Mad 434 (436, 437) ** (1936) 164 Ind Cas 837 (839, 840) (Cal). (This rule of construction, 


however, does not apply if the period for which the grant is made can be definitely ascertained from the 
other terms of the instrument.) 


28. See also AIR 1929 Nag 23 (25). (This case was decided on the same principle.) 
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it was regarded as a heritable and transferable interest. This shows that even a lease, which 
is to go on indefinitely subject to the liability of being terminated at any time by the parties, 
is to be regarded as a lease under which a term is fixed, so as to make such interest a 
heritable one and not merely a life-interest. 


Even where a lease is not heritable, if the tenant’s heir continues in possession after 
the tenant's death and the landlord acknowledges the heir as his tenant, a new tenancy may 
arise by implication.(29) (See Note 38) 

Incidentally, it may be noted that the view of the Privy Council in the decision re- 
ferred to above as to the question when the term of a lease can be said to be definitely 
ascertainable is exactly similar to the meaning of the words certain time in this section as 
explained in Note 25. 

73. Construction of leases. 

See Section 8, Note 20. 

74. Escheat and reversion — Distinction. 

See Note 6. 

75. Zamindari and ryotwari lands — Tenants of. 

The main distinction between the cultivatory lease and proprietary lease consists in 
this is that whereas in a cultivatory lease the lessee is entitled to cultivate himself or have 
the land cultivated by sub-tenants, in a proprietary lease the lessee is entitled to lease out 
the land to persons who become tenants of the original lessor or in other words who would 
become tenants-in-chief and not sub-tenants merely and the lessee is given the power to 
collect rent from the tenants. In other words the lessee is entitled to become an intermediary 
between the landlord and the tenants-in-chief.(1) The relationship between a zamindar and 
his ryot is not that of a landlord and tenant in the strict sense of the term though in common 
practice the terminology of the law of landlord and tenant is loosely applied to such rela- 
tionship.(2) The reason is that the ryot’s right to possession of the land is ordinarily not one 
derived from the zamindar, so that there is no transfer of the right of possession in such 
cases.(3) Hence, if such a ryot sets up permanent occupancy rights, the ordinary presump- 
tion applicable to cases of landlord and tenant that a tenancy of agricultural land is pre- 


29. AIR 1959 All 33 (35) : 1958 All LJ 573 (DB). (Holding over by heirs of lessee.) ** AIR 1927 Cal 234 
(235) (DB). 
Section 105 — Note 75 
1. AIR 1955 All 610 (610, 611) : 1954 All LJ 767. 


2. AIR 1937 Mad 882 (891) : ILR (1937) Mad 638 (FB). (Per Varadachariar, J., in his order of reference to 
the Full Bench.) ** (1903) 26 Mad 252 (254, 255) (DB) ** (1904) 27 Mad 401 (404) (DB). (Ryot with 
right of occupancy (undershrotriemdar) is not a mere lessee.) ** (1874) 12 Beng LR 82 (DB). (The 
relation between the zamindar’s right and the occupancy ryot's right is pretty much the same as that which 
obtains between the right of ownership of land in England and the servitude or easement which is termed 
profit a prendre, i.e., although the ryot’s interest is greatly more extensive than a profit a prendre, the 
ryot's is the dominant, and the zamindar’s the servient right.) 

3. (1903) 26 Mad 252 (255) (DB). (It originates in effective occupation and beneficial use of the soil.) ** 
(1897) 20 Mad 299 (301, 302) (DB) ** (1874) 12 Beng LR 82 (86) (DB). 

[See (1904) 27 Mad 401 (404) (DB). (“Tenant™ is a word which standing by itself denotes in law “one 
who holds lands by any kind of title whether for years or for life or in fee” and does not necessarily mean 
a lessee, unless it is used in opposition to landlord. )] 
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sumed to be one from year to year, until the contrary is established (so that the burden of 
proof is on the tenant to establish his claim to a permanent right) does not apply.(4) But 
ryotwari pattadars are entitled to the actual possession of the land and the right of a tenant 
holding under them is only a derivative right, i.e. there is a transfer of such right by the 
ryotwari pattadar in such cases. The relationship of landlord and tenant exists in such cases, 
and the above-mentioned presumption will apply to them.(5) 
76. Zuripeshgi lease. 
See Section 58, Note 36. 
77. Kanom leases. 
See Section 58, Note 37. 
78. Landlord and tenant — Adverse possession. 
See Notes 79 to 84. 
79. Nature of tenant’s possession during tenancy — Adverse possession. 

It is a fundamental principle that a person who is in possession of immovable property 

by virtue of a lawful title cannot deny such title and assert that his possession is hostile to 


the title of another person.(1) Hence, during the continuance of a tenancy the tenant’s pos- 
session cannot be adverse to the landlord.(2) Mere denial of the landlord’s title or assertion 


[See however (1907) 30 Mad 155 (157) (DB). (In this case it was held that zamindar has a reversionary 
interest in the land.)] 
4. (1897) 20 Mad 299 (302) (DB). 


[See however (1911) 9 Ind Cas 141 (146) (DB) (Mad). (In this case the tenure set up was not that of a 
cultivating ryot. It was that of what was claimed to be a mokhasa right, an intermediate tenure between the 
zamindar and the ryot and a permanent right was claimed in respect of such right. It was held that the 
relationship of landlord and tenant existed and the burden of proof was on the tenant.)] 


5. AIR 1919 Mad 293 (300) (DB). 
Section 105 — Note 79 


1. See the AIR Commentaries on the Limitation Act, 7th (1997) Edition, Arts, 64 and 65, Note 18 ** AIR 
1957 All 346 (352) ** (1950) 8 J & K LR 204 (210) (DB). 


(66, 67) (DB). 


Lease defined [S105N79] i83 


of a superior interest(3) by the tenant or non-payment of rent by the tenant will not deter- 
mine the tenancy and make his possession adverse to the landlord.(4) (See also S. 111, Note 
14.) So long as the tenancy has not ended, the tenant cannot by adverse possession, acquire 
a title either to the ownership of the property than that created by the lease.(5) Thus, where 


3. 1955 Pak LD (Lah) 483 (487) (DB). (Mere assertion of title by defendants in themselves, howsoever and 
for how long-so ever made, cannot make their possession adverse to the plaintiffs.) ** (1955) 68 Mad LW 
558 (561). (Demand by lessor of michavaram and jenmabhogam — Denial by lessee claiming saswatham 
and anubhavam rights — No adverse possession.) ** AIR 1942 Oudh 374 (380) : 17 Luck 805 (DB). 
(Perpetual lease in favour of A—B suing A claiming to be under-proprietor and cosharer of A — Decree 
passed in B’s favour — Subsequently A also recorded as under-proprietor — Held, mere assertion by B in 
the suit that he was under-proprietor and mention of A as under-proprietor in the record could not convert 
title of A which was that of a perpetual lessee into that of an under-proprietor.) **AIR 1923 PC 118 (121) 
: 50 Ind App 202. (Claim of under-proprietary title by a tenant in a judicial proceeding. NOTE — A denial 
of the lessor's title is, no doubt, a ground of forfeiture of the lease (see S. 111(g).) — But such denial by 
itself does not terminate the lease — The lease is determined only if the lessor takes action on such 
forfeiture being incurred. Under S. 111, as it has been amended by Act XX of 1929, the lessor must give 
written notice determining the lease.) 


4. AIR 1955 SC 228 (233) : 1955 SCR 1168. (AIR 1951 Cal 385, Reversed on another ground.) ** AIR 
1962 All 604 (606) : 1962 All LJ 773. (Non-payment of rent raises no presumption of adverse posses- 
sion.) ** 1960 Ker LJ 1431 (1434) ** AIR 1953 Pepsu 101 (103) ** (1949) 8 J & K LR 157 (159) ** AIR 
1925 Sind 36 (38) ** (1913) 19 Ind Cas 64 (65) (DB) (Cal) ** (1913) 19 Ind Cas 119 (120) (All). (Mere 
non-payment of rent by the tenant unless accompanied by a refusal to pay it and a denial of the landlord’s 
title would non-payment of rent, if proved to have taken away the landlord’s right to rent.) ** (1912) 17 
Ind Cas 523 (524) (All). (But non-payment of rent, if proved to have continued for a very long period, 
might give ground for the inference that the landlord has been ousted or had transferred his right to the 
tenant.) ** (1911) 14 Ind Cas 324 (325) (All) ** (1908) 7 Cal LJ 615 (623) (DB) ** (1908) 7 Cal LJ 202 
(214) (DB) ** (1894) 18 Bom 250 (255) (DB) ** (1883) 7 Bom 40 (42) (DB) ** (1884) Bom PJ 82 (DB) 
** (1881) Bom PJ 193 (DB). (Suit by landlord against tenant for rent — Primarily burden is on landlord 
to prove existence of tenancy — If this is proved burden shifts to tenant to prove that his possession 
became adverse and continued to be so for more than 12 years before suit.) ** (1876) Bom PJ 155 (DB) ** 
(1875) Bom PJ 36 (DB) ** (1872) Bom PJ 7. (The rule is, once a tenant always a tenant; at least it lies 
upon the tenant to show that by some means his possession has been rendered adverse to that of the 
landlord.) ** (1878-80) 2 All 517 (520, 521) (FB). (Term in lease that on default in payment of rent lessee 
should vacate — His possession does not become adverse on default.) ** (1899) 23 Bom 602 (607) (DB). 
(Lands held for service — Mere non-rendering of service does not make possession of tenant adverse — 
Same principle applies as in case of rent.) ** AIR 1914 Bom 294 (296) (DB) ** (1885) 9 Bom 419 (421) 
(DB) ** (1883) 7 Bom 34 (39) (DB). (Possession referable to lawful title is not adverse.) ** (1913) 40 Cal 
173 (180) (DB) ** (1911) 9 Ind Cas 119 (120) (Cal) ** (1907) 6 Cal LJ 72 (73, 74) (DB). (Further the fact 
that rent was never paid does not necessarily show that the instrument evidencing tenancy was not in- 
tended to be acted upon.) ** (1905) 9 Cal WN 122 (122) (DB) ** AIR 1932 Lah 586 (587) : 13 Lah 432 
(DB). (Tenancy at Will.) ** AIR 1930 Lah 437 (437) (Do.) ** AIR 1928 Lah 937 (938). (The fact that the 
landlord had a right to eject the tenant in case of non-payment of rent does not cause a forfeiture of the 
tenancy, unless the landlord chose to exercise it.) ** AIR 1920 Lah 217 (217). (Tenancy at Will.) 


[See also AIR 1916 Lah 353 (354) ** 1915 Pun Re No. 97 (DB). (Each case must, however, be decided on 
its own facts — No rent paid by tenant for nearly 30 years — No attempt to recover rent — Tenant 
denying on oath that he ever regarded himself as lessee or intended to pay rent — Held, that this was 
sufficient to establish adverse possession.)] NOTE — Some of the above cases, (See AIR 1920 Lah 217 
and AIR 1930 Lah 437) will show that above proposition is true even in the case of a tenancy at Will — As 
seen in Note 32, such a tenancy can only be determined by the tenant by notice and surrender of posses- 
sion — Mere notice of a claim to a higher right is not enough. 

5. AIR 1923 PC 118 (121) : 50 Ind App 202. (Under-proprietary right.) ** AIR 1961 Mys 35 (37) : 38 Mys 
LJ 530 ** AIR 1932 Lah 586 (589) : 13 Lah 432 (DB). (Ownership.) ** (1908) 4 Nag LR 104 (108). (Do.) 
** AIR 1926 Sind 71 (74) (DB). (Per Aston, A.J.C.) 
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the lease is not a permanent one, the tenant cannot convert it into a permanent lease by 
adverse possession for the statutory period.(6) 

The rule that a tenant’s possession cannot be adverse to the landlord during the con- 

tinuance of the tenancy can also be traced to other principles. These are : 

(1) A tenant is estopped from denying the ownership of the lessor. This principle is 
embodied in S. 116 of the Evidence Act. It will be noted that this principle only 
precludes the tenant from denying the ownership of the landlord. It does not pre- 
clude the tenant from asserting a lesser right although such right may be higher 
than the one conferred by the lease. But the principle above referred to, namely, 
that possession referable to a lawful title cannot be adverse comes in the way of 
the tenant doing so. 

(2) The possession of the tenant is permissive i.e., not in denial of the title of the 
lessor, but in consonance with it. 

(3) So long as the tenancy is outstanding the lessor cannot sue the tenant for posses- 
sion. If it is held that his possession can become adverse even before the tenancy 
ends, the result will be that limitation will begin to run against the landlord at a 
time when he has no right of suit at all — a result which is repugnant to the law. 
This aspect of the matter is pointed out by the Privy Council in Beni Pershad v. 
Dudhnath Roy.(7) 

(4) Adverse possession implies a present right to possession in another person. (See 
the A.I.R. Commentaries on the Limitation Act, 7th (1997) Edn., Arts. 64 & 65, 
Note 78.) But so long as tenancy continues, the right to possession is vested in the 
tenant and not in the landlord. 

But where the tenant refuses to the landlord the enjoyment of his right to the rent 

reserved by the lease, such right will, under Art. 104 read with S. 27 of the Limitation Act, 


6. AIR 1961 SC 1442 (1447) : (1962) 1 SCR 618. (Adverse possession of limited interest — Jagir granted 
for life — There can be no adverse possession of limited interest in nature of permanent lease.) ** AIR 
1957 All 346 (352) ** (1955) 21 Cut LT 78 (80) ** AIR 1932 Bom 3 (8) (DB). (Tenancy for fixed term — 
Tenant cannot acquire permanent tenancy by assertion of hostile title in judicial proceedings.) ** AIR 
1926 Bom 384 (385) (DB). (It was observed that authority of 27 Bom 515 and other Bombay cases which 
hold that permanent tenancy can be acquired by adverse possession was considerably shaken by AIR 
1923 PC 205 and AIR 1924 PC 65.) ** AIR 1921 Mad 462 (464) (DB) ** (1900) 27 Cal 156 (165, 166) 
: 26 Ind App 216 (PC). (Tenant for life cannot prescribe for permanent tenancy by giving notice to the 
landlord that he claims such right. NOTE — Attention is drawn by the Privy Council to the fact that the 
landlord could not have sued for possession before the determination of the lease.) ** AIR 1924 PC 65 
(73) : 51 Ind App 83. (Following AIR 1923 PC 205.) ** AIR 1935 Bom 247 (250) (DB). (AIR 1924 PC 
65, Followed.) ** AIR 1934 Bom 194 (197) : 58 Bom 419 (DB). (In absence of evidence as to nature of 
tenancy, paying particular amount of rent would not establish permanent tenancy by prescription.) ** 
(1873) 10 Bom HCR (AC) 324 (326). ("Mirasi rights" in Bombay Presidency.) ** AIR 1926 Cal 634 (636, 
637). (Mokarrari mourashi right.) ** (1902) 25 Mad 507 (511) (DB) ** AIR 1914 Mad 564 (568, 569) : 37 
Mad 1 (DB). (Where the landlord, on the tenant's assertion of hostile title, has unequivocally shown his 
intention to determine the lease, time would run in favour of the tenant.) ** AIR 1932 Mad 328 (332) 
(DB) ** AIR 1931 Mad 577 (580) ** AIR 1930 Mad 434 (438). (AIR 1924 PC 65, Followed.) 


[See also AIR 1914 Cal 382 (384) (DB), (Permanent lease granted by lessee under a lease for a term of 
years — Sub-lessee's possession is not adverse to lessor till main lease ends.)] 


7. (1900) 27 Cal 156 (166) : 26 Ind App 216 (PC). 
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be extinguished at the end of twelve years from such refusal.(8) To constitute refusal of 
enjoyment of the right within the meaning of the Article, mere non-payment of rent is not 
enough. There must be a demand and refusal(9) and a denial of the landlords title to the 
rent.(10) It must be noted that the effect of Art. 104 is not to make the tenant’s possession 
of the leased property adverse to the landlord from the date of the refusal by the tenant. The 
subject-matter of adverse possession in such cases is the right to the rent of the leased 
property. Such right is itself a kind of property,(11) (apart from the leased property) which 
is capable of adverse possession by the lessee or a stranger. 

It is sometimes held or assumed that there can be adverse possession by a tenant in 
respect of the land covered by the lease even during the continuance of the lease. 


It is said or implied that an open assertion of a hostile title or open repudiation of the 
landlord’s title may make the possession of the tenant adverse to the landlord.(12) In 
Fatesingji v. Bamanji(13) it was held that although a tenant cannot prescribe by adverse 
possession for title as full owner, a tenant who is not a permanent tenant can, by adverse 
possession for twelve years, convert his tenancy into a permanent tenancy. The judgment 
proceeds on the ground that S. 116 of the Evidence Act precludes the tenant only from 


8. See the AIR Commentaries on the Limitation Act, 7th (1997) Edn., Article 104, Notes 2 and 3. 


[See also (1897) 21 Bom 394 (396) (DB). (Held, in this case that the landlord’s right to enhanced rent was 
extinguished by adverse possession.)] 


9. See the AIR Commentaries on the Limitation Act, 7th (1997) Edn., Article 104, Note 9. 


10. (1906) 29 Mad 42 (44) (DB) ** (1913) 18 Ind Cas 243 (243) (Mad) ** AIR 1919 Mad 758 (763) (DB) ** 
(1912) 15 Ind Cas 338 (339) (All). (Non-payment of customary dues to zamindar.) 


[See also (1868) 5 Bom HCR AC 85 (86) (DB). (Non-payment of rent for 12 years is no bar to recovery 
of rent for 3 years before suit.)] 


11. See the AIR Commentaries on the Limitation Act, 7th (1997) Edn., S. 27 Note 5. 


12. AIR 1943 Bom 148 (149) (DB). (Permanent tenancy — Possession of tenant would not become adverse 
until he disputes landlord's title.) ** (1923) 71 Ind Cas 812 (812, 813) (Pesh) ** AIR 1914 Cal 645 (646) 
(DB) ** (1913) 20 Ind Cas 823 (824) (Cal). (A disclaimer, in order to determine tenancy, must be a 
renunciation by the party of his character of tenant either by setting up a title in another or by claiming 
title in himself.) ** (1908) 7 Cal LJ 615 (622) (DB). (Lessee cannot acquire any title by adverse posses- 
sion against his lessor pending the term of the lease unless he distinctly asserted such a title to his knowl- 
edge and gave him notice that he asserted such a title.) ** AIR 1921 Bom 227 (227, 228) : 45 Bom 508 
(DB). (Where a tenant wishes to acquire a larger claim (permanent right of tenancy) by adverse posses- 
sion, he must give the landlord specific notice of the claim.) ** (1899) 23 Bom 602 (606) (DB). (To make 
possession by service tenant adverse to lessor there must be, over and above the non-rendering of service, 
an active assertion of an adverse right.) ** (1913) 37 Bom 284 (286) (DB). (Mere non-payment of rent by 
a tenant does not make him owner of the land by adverse possession, unless the tenant does some act 
which is inconsistent with the owner's title and thereby turns his possession as tenant into possession 
adverse to that of the owner.) ** (1897) 21 Bom 509 (516) (DB). (Assertion of permanent tenancy in 
judicial proceeding and continuing to hold under that assertion — There is adverse possession. NOTE — 
This decision is clearly against the decision of the Privy Council in AIR 1923 PC 118 and is submitted to 
be wrong.) ** (1885) 9 Bom 419 (421) (DB). (Unless made to the knowledge of landlord mere assertion 
of the permanent tenancy by tenant does not start adverse possession.) ** (1911) 9 Ind Cas 119 (120) 
(Cal) ** AIR 1932 Lah 586 (589) ; 13 Lah 432 (DB). (Per Bhide, J. — Assertion of adverse title would 
terminate tenancy at end of agricultural year and must be looked upon as a notice to the landlord that the 
tenant no longer intends to hold the land under him.) ** AIR 1926 Sind 71 (72) (DB). (Per Kennedy J.C.) 


13. (1903) 27 Bom 515 (540) (DB). (But bare assertion of permanent tenancy to landlord's knowledge is not 
enough — If tenant proceeds to enjoy benefits claimable only by a permanent tenant, his possession 
becomes adverse.) 
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asserting a right to the ownership of the property. It is submitted that such decisions are 
contrary to sound principle. They fail to take note of the principle (above referred to) under 
which the tenant is precluded during the continuance of the tenancy from claiming ad- 
versely to the landlord. This principle is wider than S. 116 of the Evidence Act. 


In Mumtaz Ali v. Mohan Singh(14) the Privy Council observed that the mere assertion 
in a judicial proceeding of an under-proprietary title by tenant would not deprive the land- 
lord of his proprietary rights and continued as follows : “The case might have been differ- 
ent if, in addition to the judicial assertion by the plaintiff, there had been any change in the 
money payment which he thereafter made to his landlord.” It is submitted that the above 
observations of the Privy Council do not mean that the possession of the leased property by 
a tenant would become adverse to the landlord, if the assertion of a higher title had been 
accompanied by a change in the money payment. There is no reason why a change in the 
money payment should make a difference in the character of the possession of the leased 
property. As seen already, it is well established that mere non-payment of rent does not 
make such possession adverse to the landlord. All that the Privy Council says is that the 
landlord’s proprietary rights might be affected in such a case. It is quite possible that their 
Lordships had in mind the landlord’s right to the rent reserved by the lease and meant to say 
that this right might be affected in the circumstances stated. Such a view is quite under- 
standable in the light of Art. 104 of the Limitation Act which has already been referred to. 

It must also be mentioned that the decisions of the Privy Council in Ram Chunder v. 
Madho Kumari(15) and Chidambara Sivaprakasa v. Veerama Reddi(16) do not affect the 
position that a tenant cannot during the continuance of the the tenancy prescribe by adverse 
Possession for any higher title than that conferred by the lease. Ram Chunder v. Madho 
Kumari was the case of a tenant by sufferance continuing in possession after the determi- 
nation of the tenancy. There is nothing to show that in Chidambara Sivaprakasa v. Veerama 
Reddi, the permanent tenancy was acquired by prescription by persons who had entered as 
tenants. 

80. Nature of tenant’s possession after determination of tenancy — 
Adverse possession. 

Where a lessee continues in Possession after the determination of the lease without 

the assent of the landlord, time begins to run in his favour under Art. 67 of the Limitation 


twelve years from the determination of the tenancy, such right to the property as he has 
been claiming while in possession. If the ex-lessee has been in possession in the assertion 
of a right to the full ownership, he can acquire such right at the end of the statutory period. 
If he has been asserting any lesser right, he can acquire such lesser right.(1) But this is apart 
-i 
14. AIR 1923 PC 118 (121) : 50 Ind App 202. 
15. (1885) 12 Cal 484 (492, 493) : 12 Ind App 188 (PC). 
16. AIR 1922 PC 292 (302, 303) : 49 Ind App 286. 

Section 105 — Note 80 


1. AIR 1955 Andhra 78 (78, 79) : 1955 Andh WR 34 ** AIR 1956 Cal 79 (82) : 60 Cal WN 385 (DB). 
(Service tenure.) ** AIR 1960 Pat 156 (158) ** AIR 1926 Cal 952 (953) (DB). (Death of tenant — 
Landlord entitled to take possession, but not doing so and accepting rent from person in possession claim- 
ing to remain on land as tenant — Tenancy is acquired.) ** (1902) 25 Mad 507 (511) (DB). (Tenant from 
year to year can acquire right of permanent occupancy.) ** (1908) 7 Cal LJ 615 (626) (DB) ** AIR 1924 
Pat 572 (575) : 3 Pat 534 (DB). (Tenant by sufferance.) 
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from any question of adverse possession. It is purely as the effect of the above two provi- 
sions that such a result occurs. 


But can a tenant’s possession after the determination of the tenancy be adverse to the 
landlord and if so, to what extent ? As seen in Note 37 the tenant’s possession in such cases 
is wrongful. But it is not ipso facto adverse to the landlord. Nor can it be adverse to the full 
extent. In other words, such possession can be adverse to the landlord to a limited extent 
but not to the full extent so as to enable the ex-tenant to prescribe for full ownership by 
adverse possession. Hence, ‘but for Art. 67 read with S. 27’ a tenant continuing in posses- 
sion after the determination of the tenancy for any length of time would not be able to 
acquire by prescription a title to the full ownership of the property. But he can, indepen- 
dently of Art. 67 acquire by adverse possession a title to a lesser interest in the property 
although such interest may be higher than that under the expired tenancy. 

This position results like this : After the determination of the tenancy, the principle 
referred to in Note 79, that possession referable to a lawful title cannot be adverse, does not 
apply for the simple reason that the tenant’s possession is no longer referable to a lawful 
title. But, though the above principle does not apply to such a case, the principle of S. 116 
of the Evidence Act applies. (The principle applies even after the tenancy has ceased, so 
long as the tenant has not surrendered possession.(2) This principle precludes the ex-tenant 
from asserting a claim for the full ownership of the property. But it does not preclude him 
from asserting a claim for a lesser title, say a title to permanent tenancy, although such title 
may be higher than that conferred by the expired lease.(3) 

Even as to a limited extent, the tenant’s possession does not ipso facto become ad- 
verse to the landlord from the moment of the termination of the tenancy. The possession 
will not become adverse, till an adverse claim is actually put forward by the tenant against 
the landlord.(4) 

A lessee who, after the determination of the tenancy, discontinues possession or is 
dispossessed but afterwards again enters into possession of the same property is in the 
position of a mere stranger and on the principles discussed in Note 84, he can prescribe by 


[See (1910) 33 Mad 260 (262) (DB). (Even under English law tenancy by sufferance does not interrupt 
the running of time.)] 


[See also AIR 1925 Pat 216 (228) : 4 Pat 139 (DB). (Transferee from life tenant continuing in possession 
after life-tenant’s death — Possession under claim of permanent tenancy.)] 


See also the AIR Commentaries on the Limitation Act. 7th (1997) Edn., Article 67, Note 11. 
2. See Woodroffe and Ameer Ali, Evidence Act, 6th Edn. 1915, page 800 and S. 111, Note 17. 


3. (1886) 12 Cal 484 (494) : 12 Ind App 188 (PC). (Maintenance grant by ghatwal — Grant not valid after 
grantor's death — Grantee continuing in possession thereafter is tenant by sufferance — He can set up 
adverse possession as a permanent tenant. NOTE. — In this case however, the full period of limitation had 
not run from the setting up of adverse possession.) ** AIR 1926 Cal 634 (635) ** AIR 1922 Cal 193 (194) 
(DB). (Chaukidari chakran lands resumed by Government and settled witk zamindar — Zamindar taking 
no steps to eject lessee, claiming under a lease granted before resumption — Lessee continuing in posses- 
sion for more than 12 years after resumption, held acquired the status of a tenant.) ** (1903) 26 Mad 535 
(536, 537) (DB). (Yearly tenancy — Tenant continuing in possession after termination of tenancy — 
Tenant so continuing in possession under claim of permanent tenancy — His possession is adverse and he 
acquires permanent tenancy by prescription.) ** AIR 1932 Mad 328 (332) (DB). 


4. (1886) 12 Cal 484 (494) : 12 Ind App 188 (PC). 
[See also (1884) 18 Bom 507 (512) (DB).] 
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adverse possession for any title which he may assert.(5) 

Where a lessor assents to the continuation in possession of a tenant after the determi- 
nation of the original tenancy, the tenancy is renewed under S. 116. In such cases, the 
principle which precludes a tenant from asserting a claim by adverse possession against his 
landlord during the continuance of the tenancy will come into play again, and there will be 
no adverse possession till the tenancy is determined.(6). Where, after the tenants continu- 
ing in possession in accordance with S. 116, the tenants repudiated the tenancy and set up 
an adverse title, a fresh cause of action arises in landlord’s favour to file a suit for posses- 
sion of property on the basis of title within 12 years of the repudiation of title under S. 144 
of Limitation Act, 1908 the cause of action arising on the date of repudiation. To such a 
case Art. 139 of Limitation Act is not applicable.(7) 

The general proposition of law that adverse possession against the tenant is not ad- 
verse against the landlord during continuance of the lease applies to a case where tenancy is 
surrendered by the lessee under Section 86 of the Bengal Tenancy Act. In absence of a 
statutory provision to the contrary surrender of a lease operates as determination or extinc- 
tion of tenancy and not a mere transfer of the outstanding term of the tenure. The posses- 
sion which was adverse to the tenant prior to the surrender is not adverse to landlord till the 
date of surrender.(8) 

80-A. Lease terminating on tenant’s death — Tenant’s legal representative 

continuing in possession — Nature of possession. 


Where a lease terminates on the death of a tenant as in the case of a life-tenancy, and 
the legal representative of the deceased tenant continues in possession of the leased prop- 
erty, it is clear that his possession is one without any lawful title.(1) The lessor can sue him 
for possession without giving him any notice to quit. As will be seen in Note 4 on S. 116, 
that section will not apply to such a case and consequently there will be no renewal of the 
lease in favour of the legal representative under S. 116 by the mere assent of the landlord to 
the legal representative’s continuing in possession. But the actings of the parties may give 
Tise to a fresh tenancy by implication on the principles discussed in Notes 7 and 8 or may 
give rise to an estoppel against the landlord on the principles referred to in Note 12. But 
a aaa) 

5. See AIR 1914 Mad 564 (569) : 37 Mad 1 (DB). (Determination of lease by lessor and resumption of 
possession by him — Lessee getting back into possession and paying rent at the old rate which is accepted 
by the lessor — Nothing to show that the tenant asserted a right to permanent tenancy — Tenant does not 
acquire right to permanent tenancy by prescription.) 

6. (1910) 37 Cal 674 (679) (DB) ** AIR 1915 Mad 345 (348) (DB). (Per Sadasiva Ayyar, J. — While the 
clear words of Article 139, Limitation Act, should be given effect to there is no reason why Courts should 
not, having regard to the usual course of events and probabilities, view with favour evidence adduced to 
show that though the original tenancy for a fixed period had expired, the relationship between a landlord 
and tenant from year to year had been afterwards created by conduct between the parties to the original 
contract of letting.) 


7. AIR 1954 All 475 (479) : ILR (1955) 1 All 622 (DB). 
8. AIR 1948 Cal 71 (72) : 51 Cal WN 306 (DB). 
Section 105 — Note 80-A 


1. AIR 1968 Punj 302 (303) : 70 Pun LR 87. (A lessee holding over after the expiry of a lease has a personal 
right to possession under East Punjab Rent Restriction Act (3 of | 949) — He has no estate in the property 
— When such person dies and his heirs take possession, they are not lessees of any type and not even 
tenants by holding over.) ** AIR 1950 All 583 (587) : ILR (1952) 1 All 85 (DB). 
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even in the absence of such a fresh tenancy being established, the possession of the legal 
representative will not be ipso facto adverse to the landlord, for the simple reason that the 
mere fact that A is in possession of B’s property without title and without B’s permission 
will not necessarily make such possession adverse to B in the absence of something to show 
that it is active assertion of a hostile title.(2) Where, however, the legal representative as- 
serts such a hostile right and claims to be in possession by virtue of such right his posses- 
sion will be adverse to the landlord and the tenant will prescribe for such title as he has been 
asserting. (3) 
81. Tenant encroaching on other land of the landlord — Adverse possession. 


Where a tenant encroaches on other land of the lessor he does not thereby ipso facto 
become a tenant of such land also. So, such land is not covered by the tenancy. The prin- 
ciples referred to in Note 79 which preclude a tenant from setting up adverse possession 
against the landlord during tenancy, therefore, do not apply to the tenant’s possession of 
other land of the lessor on which the tenant encroaches. So, a tenant can set up adverse 
possession against the landlord in respect of such lands.(1) But there is a presumption that 
he claims to hold such land under the same terms as those under which he holds the lands 
covered by the lease. Hence, prima facie, in regard to lands encroached upon by a tenant, 
he can acquire by adverse possession only such rights as he has in respect of the lands 
covered by the original tenancy.(2) But he can prescribe for a higher title also by openly 
asserting such title to the knowledge of the landlord.(3) 


There was a Mulgeni lease, where, in respect of an assignment of Government waste 
land on darkhast there was contest between the lessee and the lessor of adjoining Mulgeni 


2. See Note 80. 
See also AIR Commentaries on the Limitation Act, 7th (1997) Edn., Arts 64 and 65, Note 16. 


3. AIR 1943 Bom 148 (149) (DB). (Tenant for life — Heirs of tenant not paying rent since his death — 
Possession of heirs would become adverse on death of tenant for life.) ** AIR 1926 Pat 241 (242, 243) 
(DB) ** AIR 1925 Pat 357 (361, 362) (DB). (The grant of marfatdari receipts by the landlord did not 
create the relationship of landlord and yearly tenant between the parties.) ** AIR 1925 Sind 36 (38, 39). 
(Tenancy at will — Death of tenant — Tenant's heir after him continues as permissive occupant — 
Unequivocal assertion of title coupled with non-payment of rent for statutory period is enough to com- 
plete adverse possession.) 

Section 105 — Note 81 

. AIR 1926 Cal 634 (635) ** AIR 1919 Cal 725 (726). 

2. AIR 1978 Cal 312 (DB) ** AIR 1957 Cal 67 (69) : 60 Cal WN 1065 (DB). (If a tenant encroaches on land 
contiguous to the land of his tenancy but belonging to other landlords, adverse possession by him by such 
encroachment would not give him an absolute title thereto but only a leasehold interest in these lands 
under his own landlord.) ** AIR 1944 Pat 109 (111, 112). (Tenant taking possession of land outside 
tenancy — Landlord cannot recover khas possession by reason of Art. 142, Limitation Act, but right to 
recover rent is not barred as possession is only in the character of a tenant and not adverse to landlord in 
the character of a landlord.) ** AIR 1930 Lah 437 (437). (He cannot get, by mere efflux of time, a title of 
full ownership 35 Mad 618, Followed.) ** AIR 1918 Cal 639 (641) (DB). (If the original tenancy is of a 
permanent character, the tenancy with regard to the new land also will be a permanent one.) 

Also see S. 108 (d). Note 3. 


3. (1955) 21 Cut LT 250 (253). (Tenant of tankbed in Orissa claiming ryoti rights in respect of the same by 
adverse possession — Zamindar having no knowledge of adverse claim — Possession is not adverse.) ** 
AIR 1953 Orissa 92 (94, 95) : 18 Cut LT 33. (Holders of Inam land claiming rent-free tenure by adverse 
possession — Non-payment of rent on demand is not sufficient — Protest against such demand is neces- 
sary to constitute adverse possession.) 
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holding and the revenue authorities preferred the lessee i.e. Mulgenidar to the lessor the 
lessee in acquiring the land in opposition to the lessor must necessarily be held to have 
acquired it for his own benefit and to the exclusion of the lessor. A lessor in trying to obtain 
the assignment must be held to have tried to acquire the Government waste land indepen- 
dently of the lease and not with a view to impress that land with the character of Mulgeni 
holding. Thus the lessor cannot have any right over the trees on the land thus obtained by 
the lessee.(4) 

(See also the A. I. R. Commentaries on the Limitation Act, 7th (1997) Edn., Art. 67, 
Note 19.) 

82. Possession under invalid lease, how far adverse. 


Where a person enters under a void lease his possession is not referable to any lawful 
title and so, he is not precluded, on the principle discussed in Note 79 from setting up 
adverse possession against the grantor of the lease.(1) But he can set up such adverse pos- 
session only in regard to the interest attempted to be created by the void lease.(2) The 
reason is that having entered into possession under colour of a particular transaction he 
cannot afterwards set up another title to the property against such transaction, although it 
did not operate to pass title to him. (See the A. I. R. Commentaries on the Limitation Act, 
7th (1997) Edn., Arts. 64 and 65, Note 60) 

Reference may also be made in this connection to S. 116 of the Evidence Act. As seen 
in Note 19, the person entering under a void lease is in the position of a licensee. Under 
S. 116 of the Evidence Act he cannot set up a right to the ownership of the property. But the 
principle above referred to preclude him even from doing so, except to the extent of the 
interest purported to be created by the void lease. 

Under the above principles, a person entering under a void lease can acquire by ad- 
verse possession the interest purported to be granted by such lease.(3) Thus, if the interest 
attempted to be created is a permanent tenancy, the person entering into possession under 
— O 

4. (1966) 2 Mys LJ 38. 
Section 105 — Note 82 
1. AIR 1957 Pat 321 (323) ** 1957 BLJR 820 (824). (Where a person is in possession of the disputed land 
under a kurfa lease from more than 12 years he would acquire a permanent tenancy right by prescription 
because the kurfa lease being in contravention of the provisions of sub-section (1) of either S. 27 of the 
Regulation or S. 20 of the Act, his possession is adverse from the very inception of the lease.) ** AIR 


1952 Pat 293 (294) : ILR 30 Pat 997. (A person entering under an invalid or void lease is really a 
trespasser. He can acquire permanent tenancy by prescription.) 
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such transfer can prescribe for a permanent tenancy. (4) The same principle will apply mu- 
tatis mutandis where a transfer is valid for a time and becomes invalid subsequently. Thus, 
where a lease is valid only for the lifetime of the grantor or during the time that he holds a 
certain office or occupies a certain position, the lessee’s possession after the death of the 
grantor or after he ceases to hold the office or occupy the position will be adverse to his 
successors from the moment of his death or ceasing to hold the office or occupy the posi- 
tion in question. Such a person would also be in the position of a person who continues in 

_ possession without the lessor’s assent after the determination of the tenancy. Possession of 
a tenant under a void Kirayanama must be held to be mere permissive possession as tenant 
and such permissive possession can never be starting point for claiming adverse possession 
as the full owner.(5) 


It has been held in the undermentioned cases(6) that where the transferee under an 
invalid lease has been paying rent, a relationship of landlord and tenant is established and 
hence the transferee’s possession is not adverse. 


83. Dispossession of lessee by third person — Adverse possession. 


Where a stranger dispossesses a lessee from the property and enters into possession of 
the property, the possession of such stranger is not adverse to the lessor so long as the 
tenancy is in force. The reason is that till the lease is determined the lessor is not entitled to 
possession.(1) If rent is paid by a trespasser ordinarily the receipt would be granted in the 
name of the person in whose name the property stands recorded. Until the name of the 
recorded owner is changed by mutation or otherwise, the receipt, perforce, would be granted 
in his name. A trespasser to protect his interest, i.e., to avoid sale of the property on account 
of non-payment of rent, may be obliged to pay the rent and he cannot obtain a receipt in his 
name so long as his name has not been mutated in place of the owner and such mutation 


[But see (1907) 5 Cal LJ 62 (63) (DB) (NOTE — In this case the grantee under a void lease remained in 
possession for more than the statutory period. During this period he paid rent which was accepted by the 
landlord — He was then dispossessed by the owner. He afterwards brought a suit for possession based on 
the ground that he had acquired a title by prescription — It was held that there was no adverse possession 
as there was no hostile claim between the grantor and grantee — Both believed that the lease was valid 
and rent was paid and accepted — 12 Cal 484 was relied on for the proposition that unless there is an 
assertion of a hostile claim possession cannot be adverse — At the same time it was held that the payment 
and acceptance of rent created a tenancy by implication and that the tenant could not be dispossessed 
without determining that tenancy.)] 


4. AIR 1957 All 346 (352) ** AIR 1920 Oudh 147 (149) ** (1907) 17 Mad LJ 469 (470) (DB) ** (1904) 18 
Bom 507 (512) (DB). (Grantee of mirasi right from manager of math.) ** AIR 1923 Cal 130 (134) (DB). 
(Permanent lease by manager of religious endowment.) ** (1906) 33 Cal 511 (525, 526, 527) (DB). 
(Permanent lease of debutter property. Reversed in 36 Cal 1003 : 36 Ind App 148 (PC) on a different 
point.) ** AIR 1932 Mad 328 (332) (DB). (Cowl granted by a dharmakaratha of temple lands.) 


5. 1967 BLJR 574. 


6. AIR 1961 Pat 321 (327) : ILR 40 Pat 169 (FB). (AIR 1960 Pat 344 Followed — The duration of the 
tenancy in such case is to be determined under S. 106.) ** ATR 1960 Pat 344 (351, 352) : ILR 39 Pat 140 
(FB). (AIR 1952 Pat 46, Overruled.) 
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_ AIR 1948 Pat 274 (280) : ILR 26 Pat 278 ** AIR 1925 PC 97 (98) : 52 Ind App 160 (The duty of a tenant 
under a perpetual tenure is to protect himself against illegal encroachments by others on the lands of 
which he has the exclusive possession. If he fails to do so he cannot prejudice the landlord's claim for 
rent.) ** (1895) 19 Bom 138 (139) (DB) ** AIR 1937 Mad 882 (888) : ILR (1937) Mad 638. (Per 
Varadachariar and Stone. JJ., in the Order of Reference.) 
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may be possible only after his adverse possession matures into title by lapse of the period 
prescribed. In such a situation, it would be incorrect to state that the trespasser by paying 
rent and obtaining receipt in the name of the recorded owner acknowledged the title of the 
recorded owner. The receipt would be granted in the name of the recorded owner despite 
his hostile animus.(2) (See the A. I. R. Commentaries on the Limitation Act, 7th ( 1997) 
Edn., Arts. 64 and 65, Notes 78 and 86.) 


84. Acquisition of tenancy by prescription by trespasser. 


A limited interest in immovable property can be acquired by adverse possession in 
the same way in which a right of ownership can be acquired. Thus, a trespasser in posses- 
sion under a claim of tenancy in respect of the land can acquire a right of tenancy in the land 
by prescription.(1) If he has been in possession claiming a permanent tenancy, he will be 
entitled, at the end of the statutory period to a permanent tenancy by prescription.(2) Per- 
manent tenancy of land, however, can exist only where it is recognised by custom or where 
the landlord has power to create it or under an Act of legislature. Where there is no such 
custom, power or Act of legislature, permanent tenancy cannot be acquired by prescrip- 
tion.(3) 

85. Estoppel of tenant. 


Ina suit for ejectment by a landlord against a tenant after the tenancy has been termi- 
nated by a due notice to quit, the tenant cannot set up the title of a third person and contend 
that the land belongs to such third person and not the plaintiff.(1) This is on the principle of 
estoppel contained in S. 116, Evidence Act, which runs as follows : 


[See AIR 1922 Cal 348 (352); 49 Cal 257 (DB). (Per Woodroffe, J. — Where the lease is permanent the 
landlord can sue the trespasser in order to give land, of which the latter is wrongfully in possession, to his 
tenant.)] 

[See also (1909) 4 Ind Cas 30 (31) (DB) (Mad). (Tenant dispossessed by a third person under a decree — 
Landlord cannot sue third person for possession.)] 


2. AIR 1982 Orissa 73 : (1982) 53 Cut LT 214. 
Section 105 — Note 84 


- AIR 1962 Tripura 1 (7) ** AIR 1951 Orissa 235 (236) : ILR (1950) Cut 589. (Non-transferrable holding 
transferred by a tenant in its entirety — Such transfer amounts to abandonment of the holding — Lessor 
has the right of re-entry on date of transfer — Possession of transferee is adverse to landlord from its very 
inception — Transferee held entitled to occupancy rights after 12 years adverse possession.) ** AIR 1914 
Cal 173 (174) (DB) ** (1883) 7 Bom 96 (99) (DB) ** (1908) 35 Cal 470 (476). (Purchaser from occu- 
pancy tenant transferring without landlord’s consent.) 


[See however (1912) 8 Nag LR 163 (168). (While there may be adverse possession of a limited interest in 
land, this principle is overridden by the special provisions of the Central Provinces Tenancy Act and 
hence under C.P. Tenancy Act, tenancy cannot be acquired by prescription.)] 


2. AIR 1922 PC 292 (304) : 49 Ind App 286. (Permanent tenancy of temple lands.) ** (1883) 7 Bom 96 (99) 
(DB) ** AIR 1922 Cal 185 (186) (DB). (Possession under a transfer purporting to be a tranasfer of a 
permanent tenure.) 


3. AIR 1953 Pat 190 (192) : ILR 32 Pat 124. ("Shikmi" tenancy right which is not available to a tenant 
cannot be acquired by Prescription.) ** AIR 1952 Pat 43 (44). 
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AIR 1924 Oudh 309 (311). ** AIR 1985 Cal 209 (214) : (1985) 1 Ren CR 618. (The tenant's estoppel 
operates even after the termination of tenancy as long as he continues in possession.) 


[See also AIR 1963 Madh Pra 265 (269, 270) : 1964 MPLJ 674 (DB). (Possessory mortgage — Contem- 


= 
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“No tenant of immovable property, or person claiming through such tenant, shall, during the 
continuance of the tenancy, be permitted to deny that the landlord had, at the beginning of the ten- 
ancy, a title to such immovable property; and no person who came upon any immovable property by 
the licence of the person in possession thereof, shall be permitted to deny that such person had a title 
to such possession at the time when such licence was given.” 

In a suit for possession by tenant against the sub-tenant, the latter cannot resist the 
claim by disputing title or right to possession of tenant even a trespasser landlord can 
maintain a suit for eviction against his tenant.(2) 


Though a tenant is precluded from denying the title of the landlord at the time of the 
creation of the tenancy, he is not debarred from pleading that the title of the landlord subse- 
quently came to an end by the operation of law or by act of parties.(3) 

The principle of estoppel enacted in S. 116 of the Evidence Act applies only where a 
person acts as a lessee and, in that capacity, tries to refute the title of his lessor. The prin- 
ciple does not prevent a person from making out a case that he has never been a lessee and 
that the lease, purporting to make him a lessee, was never valid.(4) 

See also Note 17 on Section 111. 

86. Procedure. 


Where the tenancy is not protected under the relevant Rent Control Act, the Civil 
Court has jurisdiction/competency to pass eviction order.(1) 

Even if the relationship of landlord and tenant between the parties is not established 
and the defendant was a licensee, the landlord could evict him on the basis of title.(2) 

Where no decree for ejectment of tenant could be passed because relationship of land- 
lord and tenant was not established and opportunity to establish title was given to plaintiff 
and he did establish his title, there is no reason to deny to the plaintiff the equitable relief of 
recovery of possession.(3) 5 

Whether a company is a tenant within meaning of the Bombay Rents Act and whether 
after the written agreement of licence in favour of the company has expired, it could be said 
that the company was a licencee of the flat are the questions which require to be determined 
by civil Court and cannot be determined by a Magistrate in a proceeding under S. 630 of the 
Companies Act. 

It cannot be said that after a written agreement of licence comes to an end, there 
cannot be an implied licence.(4) 


Where in the written statement there was no plea that the documents were written as 


poraneous lease back — Rent corresponding to interest on mortgage debt — Mortgagee can sue for 
eviction on basis of his title as lessor — Mortgagor cannot plead that he is not in fact a tenant.)] 


2. AIR 1992 Cal 283 (284) : 1992 (2) Ren CR 462. 


3. AIR 1950 Mys 9 (10) : 55 Mys HCR 299 ** AIR 1942 Pat 323 (325) : 199 Ind Cas 341. (Lessee is not 
estopped from pleading that the lessor was subsequently evicted by title paramount.) 


4. AIR 1947 Pat 45 (46) : 223 Ind Cas 203. 
Section 105 — Note 86 
1. 2001 ALHC 2608 (2610) : 2001 (3) Andh LD 213. 
2. AIR 1984 All 66 (72). 
3. AIR 1985 Pat 126 (128). 
4. 1991 SCC (Cri) 420 (421). 
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a license to see that the provisions of the Rent Act were not made applicable but in the 
written statement it was stated that the reason for writing the document as a licence was to 
avoid stamp duty, and there was no contention that the intention was to have a landlord 
tenant relationship, therefore in absence of sufficient pleadings Court cannot lift the veil.(5) 
Where the plea that the defendant should be deemed to be a lessee is dependent on certain 
factual plea and was not taken in the written statement, the same could not be allowed to be 
raised in second appeal.(6) The question whether document is leaser or licence has to be 
decided on basis of pleadings of parties. The respondent alleged that appellant is his licencee 
on the other hand appellant alleged that she is co-tenant of landlord with respondent. How- 
ever said case was later on given up by appellant. Subsequent plea by appellant that she is 
tenant of respondents. Cannot be accepted as it is beyond pleadings.(7) 

Where allotment of plot in favour of a person by the Development Authority is can- 
celled and the lease-deed in respect of the said plot is executed in favour of Third person, 
the proper remedy for getting the lease-deed cancelled is to file Civil suit and not writ 
petition under Art. 226.(8) 

87. Sub-letting. 

The creation of sub-tenancy essentially involves creation of interest in property. A 
licence on the other hand is merely a right to do or continue to do something upon immoy- 
able property, which would in the absence of such right, be unlawful licence does not create 
any interest in the property.(1) 

Exclusive possession of premises in dispute by alleged sub-tenant will not establish, 
that tenant had sublet the premises in his tenancy. The two essential ingredients for estab- 
lishing sub-tenancy are proof of exclusive possession of sub-tenant and also of circum- 
stances enabling the Court to conclude with fair amount of reasonableness that relationship 
of lessor and lessee existed between tenant and alleged sub-tenant.(2) 

The lessee falling within definition of S. 105 has been authorised under S. 108(i) to 
transfer by way of sub-lease the whole or any part of his interest in the property. To make 
this transfer permission of the landlord is not needed whereas under the Rent Act a sub- 
tenancy is recognised only with the written permission of the landlord.(3) 

Where the lease deed itself permits sub-letting without consent of landlord, S. 23 of 
the Karnataka Rent Control Act would not be attracted. The lease was in favour of ESSO 
and after its taking over by Central Government, the leased property was transferred to 
ESSO Refining Co. and subsequently to Hindustan Petroleum. Held, it did not amount to 


sub-letting.(4) Where open land was given on lease and the tenant raised structures thereon 
pe O OOO 
5. AIR 2004 Ker 187. 


6. 1996 (2) All Rent Cas 629 (633). 

7. 2003 All LJ 1630 : AIR 2003 (NOC) 553 (All). 

8. AIR 1998 Ali 188 (189) : 1998 All LJ 1211: 1998 (33) AII LR 1. 
Section 105 — Note 87 

1. (1986) 1 Ren CJ 334 (340) (Bom). 

2. 1979 All LJ 201 (202) : 1979 All WC 140. 

3. 1984 (1) Land LR 177 (180) (Punj & Har). 

4. AIR 1991 Kant 249 (254, 258). 
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with the permission of landlord and purportedly sub-leased, the sub-lessees do not become 
the sub-tenants of the land. They cannot resist eviction decree against original tenant. They 
are not protected by Rent Control Law.(5) Definition of ‘lease’ can be adopted mutatis 
mutandis for defining “sub-lease”. Simply because sole propriety business was converted 
into partnership business, it does not make it a case of ‘sub-letting,’ particularly, when 
tenant has not dissociated himself from business and has not parted with possession in 
favour of any strager.(6) 


Where the tenancy was created by a partner of a firm, not personally for himself but 
in favour of the firm, rent was paid by the firm and accepted by the landlord for number of 
years; the firm was a family concern and on retirement of the said partner, the business was 
being carried by other family members, it was not a case of sub-letting.(7) 


There was a letter from landlord that he has no objection if the demised premises are 
occupied by any other person in whatever capacity. The advocate of the tenant was using 
the premises for his professional work. Thus the relation between them was that of advo- 
cate and his client. In absence of any writing between the tenant and the advocate, sub- 
tenancy could not be prima facie inferred from the letter of the landlord.(8) 


Where a tenant was running a shop in the tenanted premises; it was the only source of 
livelihood for his family; he went abroad temporarily for job but could not secure job; his 
intention was to return to India and in his absence his nephew ran the shop and used to give 
income derived therefrom to tenant’s wife, it could not be said that there was sub-letting in 
favour of nephew.(9) 


The party alleging sub-tenancy could not prove that he was paying rent to tenant. On 
the other hand tenant proved that the party paid commission to him as per agreement. The 
party was licensee and his mere possession could not prove sub-tenancy, when there was 
no consent of landlord for sub-tenancy.(10) 

In suit for eviction filed on basis of relationship of landlord and tenant between the 
parties, the sub-tenant is neither a necessary party to such suit nor it is necessary to serve a 
notice under S. 106.(11) 

In instant case it was established that the landlord had not given consent for sub- 
letting from the mere fact that no notice was given by landlord to tenant for nearly 3 years 
from induction of sub-tenant, it cannot be justifiably inferred that landlord had agreed to 
sub-letting.(12) 

Where the lease was created in favour of a partnership firm (a family concern) and 
rent note was executed by one of its partners; the rent was also paid by firm for number of 
years, and on retirement of the said partner the firm continued its business, it could not be 
said that the said partner was the lessee and he had sub-let the premises to the firm.(13) 


. AIR 1999 Bom 89 (96) : 1998 (3) Bom LR 861. 

. AIR 2004 SC 4289 : 2004 AIR SCW 4797. 

. AIR 1990 SC 1892 (1893) : 1990 Supp SCC 803. 

. 1998 (2) Bom CR 795 (797). 

. 1998 ALHC 1856 (1862) (Ker) : 1997 (2) Ker LJ 572. 
10. 2001 ALHC 1501 (1507) (Delhi) : 2001 (90) DLT 427. 
11. 2000 (41) All LR 184 (187). 

12. 1987 All LJ 1302 (1303). 

13. 1991 SCD 18 (20.) 
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Persons merely in permissive possession of licensee whose licence had been termi- 
nated and as a result, their possession became illegal, would be equally bound by a decree 
for possession obtained by a lessor against licensee.(14) 

Where the lessee sub-lets the premises, an order for eviction passed against the lessee 
does not by itself determine the lessee’s title to realise rent from sub-lessee and the order of 
eviction before its execution cannot constitute eviction by title paramount. The lessee’s 
title to realise rent from sub-lessee continues until actual eviction takes place by virtue of 
eviction order. The sub-lessee cannot dispute title of the lessee and to overcome the bar of 
estoppel it would be necessary for the sub-lessee to establish as a fact that his relationship 
with his immediate landlord, the lessee, stood disrupted not only de jure but also de facto.(15) 


Where a tenant left India and installed a person who was stranger to the tenant and the 
stranger was in exclusive possession of the premises since then, “sub-letting” can be pre- 
sumed in such case.(16) 

88. Rent Control Act — Applicability. 


Where the suit for eviction of tenant was filed prior to application of Rent Control 
Order to the city where the suit property was situate and the Order was not made applicable 
to pending suits, no previous permission of Rent Controller was required to file the suit.(1) 


Compromise decree passed in a suit for recovery of possession and the correspon- 
dence exchanged between the parties established the relationship of landlord and tenant 
between them. Thus the tenant was entitled to claim benefit under S. 9 of the T. N. City 
Tenant’s Protection Act ( 3 of 1922).(2) 

In case of a licence no interest in the property is created by virtue of the grant, but a 
person acquires right to continue his occupation by virtue of the authority granted in his - 
favour under the licence unless the period of licence has expired or the same has been 
determined or the licence has been revoked and/or the licensee is evicted by the grantor, 
Section 2(f) of the Kerala Public Buildings (Eviction of Unauthorised Occupants) Act (25 
of 1968) applies both in cases of lease and licence and both lessee and licensee can be 
evicted under the provisions of the Act.(3) 


In instant agreement the lessee agreed to construct a cinema hall on open land of the 
lessor at the cost of Rs. 50,000/- Lease period was of 25 years on the expiry of which the 
lessee was to remove machinery, furniture etc. and give vacant possession to the lessor. 
Held that merely because Rs. 50,000/- were paid in advance that will not change the trans- 
action to be a lease of open land. The lease could not be termed to be of site with structure. 
Provisions of Rent Control Order were inapplicable.(4) 

See the undermentioned case.(5) 

——— 
14. AIR 1986 Madh Pra 27 (29) : (1985) 1 Ren CJ 338. 
15. AIR 1985 Cal 37 (39) : (1984) 88 Cal WN 938. 
16. AIR 1991 Cal 152 (159) : (1991) 2 Ren CR 286. (ILR (1970) 1 Delhi 202 Dissented from. 
Section 105 — Note 88 
1. AIR 2002 SC 2396 (2397) : 2002 AIR SCW 2606 : 2002 (3) JT 602. 
2. AIR 1984 Mad 126 (133). 
3. AIR 2002 SC 2051 : 2002 AIR SCW 2105 (2112) : 2002 (4) Supreme 35. 
4. 1987 Mah LJ 41 (48). 


5. 2008 (5) ALJ 525. (Building whose rent is more that Rs. 2000/- per month is exempted from applicability 
of U.P. Rent Act — And rights of landlord in respect of such building would be governed by general law 
viz. T.P. Act.) z 
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Duration of certain 4[106. (1) In the absence of a contract or local law or 
leases in absence of 


EEA Esa] usage to the contrary, a lease of immovable property for 
usage agricultural or manufacturing purposes shall be deemed 

to bea lease from year to year, terminable, on the part of 
either lessor or lessee, by six months' notice and a lease of immovable property for 
any other purpose shall be deemed to be a lease from month to month, terminable, 
on the part of either lessor or lessee, by fifteen days’ notice. 

(2) Notwith standing anything contained in any other law for the time being in 
force, the period mentioned in sub-section (1) shall commence from the date of 
receipt of notice. 

(3) A notice under sub-section (1) shall not be deemed to be invalid merely 
because the period mentioned therein falls short of the period specified under that 
sub-section, where a suit or proceeding is filed after the expiry of the period men- 
tioned in that sub-section. 

(4) Every notice under sub-section (1) must be in writing, signed by or on 
behalf of the person giving it, and either be sent by post to the party who is intended 
to be bound by it or be tendered or delivered personally to such party, or to one of 
his family or servants at his residence, or (if such tender or delivery is not practi- 
cable) affixed to a conspicuous part of the property. J 

[A] Substituted by the Transfer of Property (Amendment) Act, 2002 (3 of 2003) S.2 (31-12-2002). 
STATE AMENDMENT 


UTTAR PRADESH 


In its application to the State of Uttar Pradesh, in section 106— 
(i) omit the words "expiring with the end of a year of the tenancy” and "expiring with the end of 


a month of the tenancy”, 


(ii) for the words "fifteen days' notice" substitute the words "thirty days' notice", — U. P. Act, 


XXIV of 1954. S. 2 and Sch. (30-11-1954). 
Synopsis 


1. Amendment of section. See Note 45. 


1A. Constitutional validity. 
1B. Scope. 
(a) Immovable property. 
(b) Licence. 
(c) Notice when not necessary. 
(d) Validity of notice. 

2. Contract to the contrary. 
(a) Duration of notice. 
(b) Duration of lease. 
(c) Eviction on default. 
(d) Burden of proof. 


3. Lease for a term certain — Notice. 


4. Lease for life. 
5. Perpetual lease. 
(a) Lease must be registered. 


(b) Onus of proof. 
6. Tenancy at will. 
(a) Positive proof necessary. 
(b) Tenancy at will — When can be implied. 
(c) Mode of determination of lease. 
(d) Transferability. 
. Lease for indefinite period. 
. Possession under agreement to grant lease for 
a term certain. 
9. Law to the contrary. 
(a) Evacuee property. 
(b) Displaced persons. 
(c) Government grants. 
(d) Andhra Pradesh Charitable and Endow- 
ments Act. 
(e) Persons protected by Rent Control Laws. 


œo xn 
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(i) C.P. and Berar Rent Control Order. 
(ii) P. & H. Rent Act. 
(iii) T.N. Act. 
(iv) U.P. Act. 
(v) W.B. Act. 
(vi) MP. Act. 
(vii) East Punjab Rent Act. 
(f) Tenancies not governed by Rent Control 
Laws. 
10. Usage to the contrary. 
11. Immovable property. 
12. Presumption of yearly or monthly tenancy un- 
der this section. 
12A. Composite tenancy vis-a-vis integrated ten- 
ancy. 


13. Lease for agricultural or manufacturing pur- 


poses. 
(a) Agricultural purpose. 
(b) Manufacturing purpose. 
(c) Term of lease and period of notice. 
(d) Manufacturing purpose — Illustrative cases. 
(e) Not manufacturing purpose — Illustrative 
Cases. 
14. Lease for building purpose — Presumption as to 
— See Note 12. 
15. Reservation of yearly or monthly rent — Effect. 
16. Lease from year to year. 
(a) Heritability. 
17. Lease from month to month. 
(a) Payment of rent may not be monthly. 
(b) Heritability. 
18. Possession under invalid lease— Presumption 
under this section. 
(a) Unregistered lease. 
19. Notice to quit — General principles. 
(a) Construction of notice — Principles. 
(b) Words ‘hereby’ ‘Terminates,’ ‘Terminated’ 
in notice — Construction. 
(c) Notice — Validity. 
(d) Withdrawal of notice. 
(e) Notice denying landlord’s title. 
(f) Notice to be for entire leased premises. 
(g) Composite notice. 
(h) Termination of more than one tenancies. 
(i) Notice — Necessity. 
G) Invalid notice. 
(k) Destruction of demised premises. 
20. Notice to quit with an option to continue on 
different terms. 
21. Notice required under other sections for deter- 
mining lease. 
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22. Notice by lessee — Duty to give up possession. 
23. Waiver of notice. 
24. Suit for ejectment — Notice to quit. 
25. Denial of lessor's title by lessee and notice to 
quit. 
26. Other modes of determination of lease. 
27. Effect of giving notice where it is not neces- 
sary. 
28. Notice by lessor undertaking to pay compensa- 
tion for improvements — Effect. 
29. Determination of main lease by notice — Effect 
on sub-lease. 
30. Resumption of possession by landlord without 
giving notice — Effect. 
31. Lessee giving up possession before termina- 
tion of lease — Liability for damages or rent. 
32. Lessee holding over after expiry of notice to 
quit — Effect. 
(A) Liability for enhanced rent. 
33. Notice to quit — Who can give. 
34. Who can give notice to quit — Co-lessors. 
(a) Joint receivers. 
(b) Co-trustees of religious or charitable endow- 
ment. 
(c) Firm as landlord. 
35. Who can give notice to quit — Assignment by 
lessor. 
36. Who can give notice — Miscellaneous. 
37. Notice to quit — To whom to be given. 
(a) Co-lessees. 
(b) Lessee’s heirs. 
(c) Lessee’s assignee. 
(d ) Co-lessors. 
(e) Partnership firm. 
38. Notice to or by agent. 
39. Period of notice. 
(a) Notice period — Computation. 
39-A. Lease deed not registered though required — 
Period of Notice. 
40. Expiring with end of year or month of ten- 
ancy. 
41. Year or month of tenancy. 
42. Calendar for calculation of time. 
43. Form of notice. 
44. Mode of service. 
45. Service by post. 
46. Service of notice on party’s pleader or solici- 
tor. 
47. Leases by Government. 
48. Lease by Municipality, 
49. Notice in cases not governed by this section. 
49-A Procedure. 
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i. Amendment of Section. 

(A) Transfer of Property (Amendment) Act (20 of 1929) — 

The words "tendered or delivered either personally to the party who is intended to be 
bound by it" were substituted by the word (either be sent by post to the party who is in- 
tended to be bound by it or be tendered or delivered personally to such party.) 

Thus S.106 as amended by Act 20 of 1929 recognises service by post as a valid mode 
of service of a notice under this section. 


(B) U. P. Amendment 


As per U. P. Act 24 of 1954 , (a) for the words "fifteen days’ notice" the words" thirty 
days' notice" are substituted . 

(b) The words "expiring with the end of a year of tenancy" and "expiring with the end 
of a month of tenancy” omitted. 

(C) Transfer of Property (Amendment) Act (3 of 2003) 

Existing S. 106 is replaced by new section. It contains four sub-sections. 

(A) Sub Section (1) — In this sub-section first part of existing S.106 is reproduced, 
however that the words " expiring with the end of a year of tenancy" and" expiring with the 
end of a month of tenancy” are omitted. 

Under the existing S.106 "six months" or "fifteen days" clear notice is required to be 
given."The legal position, which has also been reiterated by the Supreme Court in the 
Mangilal v. Sugan Chand, AIR 1965 SC 101, 104, is that while computing the period of 
notice the day on which the notice is served is required to be excluded. The Law Commis- 
sion of India in its 181st Report on amendment to section 106 of the Transfer of Property 
Act, 1882 has examined the working of this section and found that a number of suits have 
been filed in ignorance of this legal position and these suits have been dismissed on this 
lone technicality. Such a position leads to serving of a fresh notice and filing of a fresh suit 
which amounts not only to serious injustice but also to multiplicity of litigations despite the 
fact that the defendant had more time available to him than the prescribed period of notice 
by the date when the suit is filed to evict him or even by the date of judgment dismissing the 
suit. 

2. Hence it is proposed that the period of notice shall commence from the date of its 
receipt and the amendment shall apply to the pending suits or proceedings and notices 
issued before the commencement of the proposed amendment. 

3. The Bill seeks to achieve the aforesaid object (Statement of Objects and Reasons) 

Sub-section (2) — This section makes it clear that the date of receipt of notice is not to 
be excluded in computing the period of notice. 

Sub-section (3) — The stringent provision under existing S. 106 is made more liberal. 
Even notice falling short of period mentioned in sub-s. (1) shall not be invalid, pro- 
vided the suit is filed after expiry of period mentioned in sub-s.(1) 

Sub-section (4) — This sub-section retains the second part of existing S.106, which 
relates to service of notice. As per section 3 of the Amendment Act 3 of 2003 — the nearly 
substituted section 106 shall apply to — 

(a) all notices in pursuance of which any suit or proceeding is pending at the com- 
mencement of this Act; and 
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(b) all notices which have been issued before the commencement of this Act but 
where no suit or proceeding has been filed before such commencement. 

Section 106 was amended by Amendment Act, 2002. The effect of the amendment is 
to dispense with the requirement that the notice must terminate the tenancy at the end of the 
month of tenancy. Retrospective application was given to the amended provision and it is 
made applicable to cases where adjudication was not concluded on validity of notice under 
S. 106. Once the legislatures in the country, the Union Parliament as well as the State 
Legislatures, are entitled to enact laws with retrospective effect the extent to which 
retrospectivity should be extended is a matter that lies in the wisdom of the legislature. 
Parliament was completely within the realm of its plenary powers in determining that the 
amended provision should have limited retrospectivity. The retrospectivity that has been 
conferred is to the extent that the amended provision shall apply to all notices in pursuance 
of which a suit or proceeding is pending at the commencement of the Amending Act. Simi- 
larly, the amending provision applies to notices which have been issued before the com- 
mencement of the Act but where no suit or proceeding has been filed before such com- 
mencement. The legislature has, therefore, considered it appropriate in its wisdom to ex- 
tend the application of the amended provision to situations where adjudication has not been 
concluded on the validity of a notice of termination under S. 106. There is nothing arbitrary 
or ultra vires therein.(1) 

Even if the period mentioned in quit notice falls short than that specified in S. 106 the 
notice would not be invalid in view of amendment in case the suit is pending at time of 
commencement of Amendment Act.(2) An appeal being continuation of suit amended pro- 
visions of S. 106 would apply to an appeal.(3) 

1A. Constitutional validity. 

Section 106 providing longer period of notice for terminating leases of agricultural 
and manufacturing purposes as compared to monthly leases is not ultra vires Art. 14 and is 
a valid piece of legislation. Classification therein is on reasonable basis. The legislature has 
treated agricultural and manufacturing leases as a separate class from rest of leases. Further 
S. 106 is applicable only in absence of contract to the contrary. If S. 106 is struck down it 
would lead to anomolies and also take out protection available to tenants, as in that event, 
without any notice the tenant can be evicted.(1) Merely because a lease for agricultural or 
manufacturing purpose can be terminated by six months notice but the lease on an educa- 
tional institution can be terminated by notice of 15 days, S. 106 cannot be declared as 
violative of Art. 14. The notice of 15 days to leases relating to Educational Institutions and 
of like nature may cause hardship but it is for the legislature to consider this aspect.(2) 
a_i 

Section 106 — Note 1 
1. AIR 2006 Bom 321 : 2006 (4) AIR Bom R 711 ** AIR 2009 Mad140 ** 2008 (4) Mad LW 486 (488) ** 
2006 (2) Andh LT 260 (263). 


Day AIR 2009 Ker 143 ** AIR 2009 (NOC) 2695 (Mad). (15 days quit notice given instead of 6 months’ 
notice — Suit filed long after 6 months from receipt of notice — Suit pending at commencement of 
amendment — Notice is valid.) 


3. AIR 2009 Ker 143 (148). 

Section 106 — Note 1A 
1. (1992) 1 Mad LJ 555 (563, 564). 
2. 1995 AIHC 5945 (5946) (Andh Pra). 
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1B. Scope. F 
Some salient features relating to S. 106 may be summed up as follows : 


i) When house property is given on rent, presumption is that the lease is on monthly 
basis. 


ii) There is no specific form of notice terminating tenancy. No specific words need be 
used. However, intention of the landlord to determine lease must be clear. 


iii) Even if arrears of rent is demanded in the notice it is not invalid. 
iv) Personal service of notice is not necessary service by other modes is permissible. 
v) Notice through advocate is valid. 


vi) Even if longer period of notice than that stipulated in the statute is provided, notice 
is not invalid. 


vii) Waiver of notice cannot be inferred when there is specific averment in notice that 
rent is accepted without prejudice to the rights of the landlord.(1) 
The marginal note of S.106 does not restrict the width and spread of the section. It 
does not control the language of the section.(2) 


Sections 106 and 107 have different and distinct roles to play and cannot be made 
subject to the other or read into by dovetailing one provision within the other. While S. 107 
provides manner in which lease is to be made, S.106 stipulates the duration of certain 
categories of lease depending upon the purpose of lease, subject to contract to the contrary. 
Thus there is no conflict between Ss. 106 and 107. Stipulation for termination of lease does 
not depend on duration of lease but upon object of lease viz. agricultural, manufacturing or 
any other purposes. Even if the leases are not executed strictly in conformity with S. 107, 
the provisions of S. 106 would apply. Even where the lease is for manufacturing purpose 
but there is no written contract of lease in terms of S. 107, notice of 6 months is required for 
terminating the tenancy.(3) 

Even in the absence of a registered lease once the lease comes into force the tenancy 
is from month to month or year to year depending upon the purpose thereof. It does so by 
reason of delivery of possession, and agreement and the inductee’s possession as a tenant 
being assented to by the lessor. Such a tenancy is terminable by a notice to quit under S. 
106. A conjoint reading of Ss. 106 and 107 makes it clear.(4) 


Termination of tenancy on account of forfeiture is entirely different concept than 
termination of tenancy by a notice under S. 106. If a landlord exercises the right of forfei- 
ture, no question of termination of tenancy under S. 106 arises in such case. The conduct of 
tenant and absence of any breach of conditions of lease are irrelevant factors when tenancy 
is terminated by notice under S. 106.(5) 

In case the tenancy is governed by the T.P. Act and not by Rent Act it can be deter- 
mined simply by giving notice under S. 106 and without stating any grounds.(6) 


——— 


Section 106 — Note 1B 
1. 1997 ATHC 1098 (1102, 1106) : 1996 (4) Andh LT 33. 
2. 2001 (1) Andh LT 194 (199). 
3. 1998 (1) CIC 517 (523) (Mad). (AIR 1980 Delhi 7 and AIR 1985 (NOC) 123 (Delhi), Dissented from.) 
4. 1999 (80) DLT 679 (688). 
5. AIR 1984 Bom 400 (401) : (1984) 2 Bom CR 352. 
6. (1989) 1 BLJR 548 (551). 
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Where there is simpliciter termination of tenancy under S. 106 and not under S. 111(g), 
then the provision of S. 114 relating to relief against forfeiture for not payment of rent is not 
attracted.(7) 

Where the lease deed did not contain a clause that tenancy shall stand forfeited due to 
non-payment of rent, the tenancy could be terminated under S. 106 simpliciter and the 
tenant is not entitled to benefit of S. 114.(8) 

Section 106 does not require that the transfer of right of the landlord can take effect 
only if the tenant attorns to it. Attornment is however desirable. It implies continuity of 
tenancy. A notice under S. 106 in terms of the old terms of lease by the transferor landlord 
would be proper and so also the suit for ejectment.(9) 

The tenant as long as he does not surrender possession in response to notice under 
S. 106 terminating tenancy cannot plead prescriptive title by adverse possession against 
landlord.(10) 

Where the landlord terminated tenancy and fixed a date for taking possession but did 
not turn up on that date, it will be deemed that actual possession was taken by the landlord 
on the fixed date and the tenant is not liable to pay rent thereafter.(11) 

In a suit for eviction where the relationship of landlord and tenant is not established, 
but the landlord established his title, the equitable relief of recovery of possession could be 
granted to him.(12) 

Where the premises consisted of a building and a large area of agricultural land sur- 
rounding it and as the lessee was in need of a house to live in, the building was given on 
lease to him with condition that he was prohibited to use land surrounding the building, the 
prime consideration for lease was building and, therefore, the lessee could not claim right 
of assignment in his favour under S. 72-B of the Kerala Land Reforms Act (1 of 1964).(13) 

Provisions of S. 106 are not strictly applicable to Punjab and Haryana and only equi- 
table principles are applicable.(14) 

(a) Immovable property 

Lease of intangible property does not fall within the definition of S. 105. Hence S. 106 
would not apply and there is no question of issuing notice under S. 106, lease of a business 
is not a lease of immovable property within meaning of S. 105.(15) 

The right of catching fish created under registered instrument for a period of 5 years 
on payment of premium is lease, chargeable to Stamp Duty.(16) 

M ee 
7. AIR 1999 All 77 (84) : 1999 All LJ 522 : 1998 (2) All CJ 1042. 
8. 2002 All LJ1454 : 2002 AIHC 3216 (3219) : 2002 (2) All WC 1655. 


me oo SC 2437 : 1997 AIR SCW 2353 (2355) : 1997 (5) SCC 329 ** 1997 (1) Ren CR 696 (698) (Punj 
ar). 


10. (1989) 1 LS (AP) 32 (35). 

11. 2002 (1) Ren CR 546 (554) : 2002 (2) Rent LR 188 (Delhi). 

12. AIR 1985 Pat 126 (128). 

13. AIR 1999 SC 2143 : 1999 AIR SCW 2150 (2155) : 1999 (4) SCC 135. 

14. 2001 (2) Ren CJ 585 (587) : 2001 (2) Ren CR 585 (Punj & Har) ** 1991 (1) Pun LR 434 (435). 
15. (1992) 2 Mad LW 213 (218). 

16. AIR 1997 All 396 (400) : 1997 All LJ 2236 : 1997 (30) All LR 459. (1984 All LJ 331, Overruled.) 
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(b) Licence. 


In case of ejection of licencee compliance with formalities of S. 106 is not neces- 
sary.(17) 

Right to pluck coconut is licence and by no strech of imagination can be treated as 
lease. Notice under S. 106 is not necessary to terminate licence.(18) 

The licensee continuing in possession after termination of his licence does not be- 
come a “tenant holding over.” No notice u/S. 106 for his eviction is necessary.(19) 

(c) Notice when not necessary. 

Where person himself claims that he is not a tenant, no rights under the provisions of 
Ss. 106, 111, 116 would accrue to him.(20) 

Where the tenant himself agrees to vacate premises by a particular date it was not 
necessary for the landlord to issue notice terminating tenancy.(21) 

Where the defendants/tenants took plea that they have prescribed title to the property 
by adverse possession, no legal notice calling upon them to deliver possession is neces- 
sary.(22) 

When the tenant has inducted his servant in the accommodation and later surrendered 
the lease, servant becomes trespasser and no notice to quit is necessary.(23) 

Once the old grant is determined by resumption of land by Govt. the grantee becomes 
an unauthorised occupants. No notice under S. 106 is necessary for his eviction.(24) 

Government servants’s privilege of occupying premises allotted by Government to 
him lapses after expiry of period of one month from the date of his retirement. Thereafter 
his eviction can be ordered and notice terminating tenancy under S. 106 is not necessary in 
such case.(25) 

Where the landlord issued eviction notice under S. 106 and obtained ex parte decree 
for eviction but the same was set aside and, therefore filed another suit for eviction, there 
was no need to issue another notice, since the landlord had already terminated the tenancy 
by issuing notice earlier.(26) 

(d) Validity of notice. 

The landlady in instant case was not sure as to which of the sister concerns was her 
tenant, notice was sent to one concern with endorsement therein that copy of notice is sent 
to another concern, endorsement was not signed by the landlady but the notice was signed 


17. AIR 1991 Orissa 14 (18) : (1990) 2 Ren CJ 472 ** AIR 2009 Mad 182. (Permissive occupancy.) ** 2008 
(2) MPLJ 118 (123) ** AIR 2006 NOC 1586 : 2006 AIHC 2938 (Gau). (Permissive possessors are not 
tenant — Notice to quit — Not necessary.) ** 2001 (3) Mad LW 687 (692) 


18. 2001 (3) Mad LW 687 (692) ** (1990) 105 Mad LW 186 (187). 
19. AIR 2006 Bom 243 : 2006 (4) AIR Bom R 91. 

20. 1998 (3) Mad LW 369 (376) ** 2009 (3) Andh LD 416 (433). 
21. (1988) 101 Mad LW 409 (413). 

22. 2002 (1) Mad LJ 542 (546). 

23. 1989 MPRCJ 147 (150). 

24. AIR 2008 (NOC) 1395 : 2008 (2) ALJ 287. 

25. 1985 All LJ 1278 (1282) : (1985) 2 All Rent Cas 433. 

26. 1999 (2) Mad LJ 19 (21) 
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by her counsel. Held that the notice was valid. The non-signing of endorsement was a 
curable irregularity.(27) 

Where the limited company was a tenant and the premises were occupied by its Di- 
rector, but the notice to quit was received and replied by him without raising any objection 
that it was not a valid notice issued to the company, it was held to be valid notice on 

- company and that it satisfied requirements of S. 106.(28) 

Where the T.P. Act is not applicable, a tenant is entitled to notice to quit on principle 
of justice equity and good conscience but he cannot insist upon strict compliance with 
technical rule of procedure contained in S.106. He cannot insist that the landlord should 
first exhaust all other modes of effecting service of notice before taking recourse to affix- 
ation on the demised premises. All that has to be seen is whether resort to this mode by 
landlord was bona fide i.e. well warranted by the circumstances of the case.(29) 

Provisions of S. 106 are not strictly applicable to State of Punjab and Haryana, only 
equitable principles are applicable where notice of eviction was sent to tenant a month prior 
to institution of the suit the notice is not defective.(30) 

2. Contract to the contrary. 


This section only applies in the absence of (inter alia) contract to the contrary. (1) A 
lease for a term certain, a perpetual lease, a lease for the life of the lessee, a tenancy-at-will, 
etc., are all leases in which there is a contract to the contrary within the meaning of the 
section. 

Section 106 of the T. P. Act is merely a deeming provision and provides an artificial 
period as to duration of lease and its determination. Its purpose is merely to provide for 
duration of lease in the absence of a contract or local law or usage. Its purpose is not to 
provide as to how the lease is to be determined. It is merely a rule of presumption, in the 
absence of a contract to the contrary as to the duration of the lease.(2) 

The questions as to the nature of a tenancy and as to whether it involves a contract to 
the contrary within the meaning of the section are purely questions of construction depend- 
ing on the facts and circumstances of each case. 

The contract to the contrary must be a valid contract.(3) See Notes 15 and 18 further, 
ae ee 
27. AIR 1994 (NOC) 256 : 1993 (2) Ren CJ 477 (Delhi). 

28. AIR 1985 Andh Pra 193 (199) : (1985) 1 Ren CR 591, 

29. ILR (1982) 1 Delhi 440 (454). 

30. 2001 (2) Ren CR 585 (587) (P & H). 

Section 106 — Note 2 
1. AIR 1981 Raj 280: 1981 WLN 151. (If there is a contract to the contrary and a different period of notice 

is contemplated by the parties, then the requirements of S.106 of T.P. Act relating to giving of 15 days’ 
notice expiring with the end of the month of tenancy, have no application.) ** 2007 AIHC 818 (AP). 
(Monthly lease — Contract providing 3 months notice for vacation of premises.) ** AIR 1959 J & K 87 
(88) ** AIR 1959 Raj 24 (27) : ILR (1959) 9 Raj 31 ** AIR 1955 All 679 (680) : 1955 All LJ 304 (DB) 
** 1955 Raj LW 117 (118) ** AIR 1951 Raj 88 (88) ** AIR 1928 Mad 687 (689) (DB) ** AIR 1924 Nag 


220 (220). (A contract for a month's notice without any specification of the time when the notice, is to 
expire is a contract to the contrary.) ** AIR 1924 All 726 (727). 


2. AIR 1977 (NOC) 161 : 1977 Rajdhani LR 67. (AIR 1951 J and K 15; AIR 1951 Sau 64, AIR 1943 Bom 
306 and AIR 1923 Lah 659, Dissented from.) ** AIR 2007 (DOC) 138 (Mad) : 2006 (4) Mad LJ 982. 


3. AIR 1952 SC 23 (27) : 1952 SCR 269 ** 1964 Ker LT 455 (457) ** AIR 1954 Assam 58 (59) : ILR (1953) 
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it must form part of the transaction of lease in question. See Notes 8 and 18. The contract 
need not necessarily be an express contract but may be an implied one.(4) 


According to the provisions of S. 106 of the Act a lease for manufacturing purpose is 
deemed to be a lease from year to year but the same is subject to the contract to the contrary 
between the parties. The landlord and the tenant can mutually agree to create a tenancy for 
manufacturing purpose for a period less than a year. Only in the absence of this kind of 
contract the lease for manufacturing purposes would be deemed to be a lease from year to 
year. The same can be created by a registered document in view of the provision of S. 105 
of the Act. Manufacturing lease which is not from year to year does not require six months’s 
notice for termination. It will fall in the second half of S. 106 requiring fifteen days’ notice 
of termination.(5) 

Where it was clearly stated in the rent note that the land was taken on lease for manu- 
facturing purpose for a period of one year and rent was to be paid according to English 
calendar every month as and when it became due. Held that even though the purpose of the 
lease was manufacture of cotton chords, the parties intended to create a monthly lease. In 
such case a lease from year to year would not come into existence as contemplated in 
S.106, merely because the purpose of the lease was manufacture. There was a provision in 
the lease for paying the rent monthly. The said provision of monthly rent was an agreement 
to the contrary within the meaning of S. 106. In such a case six months’ notice would not be 
necessary.(6) 

Where the lease for manufacturing purpose was created for a period of 11 months’ 
only and it was provided in lease deed that tenancy could be terminated by either of the 
parties by giving two months’ notice, it was held that there was a contract to the contrary 
between the parties providing for termination of the lease between the parties by giving a 
notice of less than six months and as such it was not necessary for the landlord to terminate 
the tenancy by giving six months’ notice.(7) > ; 

When a lease transaction is entered into consciously without a registered document, 
the normal conclusion is that the parties opted out of the first paragraph of S.106 . In such 
a case the mere fact of non-registration of the lease deed itself could be taken as a contract 
to the contrary evidencing the intention of the parties in creating a lease transaction. (8) 


S. 106 provides that in the absence of a contract to the contrary where the lease is for 


5 Assam 207 ** ILR (1952) 2 Cal 135 (136, 137). (Unilateral document executed and registered by tenant 
— Provision in for ejectment after expiry of term without notice is not a valid contract to contrary.) ** 
(1947) 52 Mys HCR 172 (177) (DB). 


[See also AIR 1959 Raj 240 (243) : ILR (1958) 8 Raj 466 (DB). (Instrument admissible in evidence but 
not creating valid lease — Term as to noice in such instrument being not of essence of the definition of a 
lease can be separated and treated as a contract to the contrary under S- 106).] 


4. AIR 1952 SC 23 (27) : 1952 SCR 269 ** AIR 1964 Ker 218 (219) : (1963) Ker LJ 1125 (DB) ** AIR 1955 
Nag 306 (312) : ILR (1956) Nag 10 (DB). (An unregistered lease cannot be regarded as a contract to the 
contrary.) ** AIR 1954 Assam 58 (59) : ILR (1953) 5 Assam 207. 


5. AIR 2004 SC 4430 : 2004 AIR SCW 4833 ** AIR 2009 (NOC) 3017 (Delhi) ** AIR 2009 Ker 143 ** 
2004 (57) All LR 692 (695) ** 2001 (1) Andh LT 194 (199). 


6. AIR 1975 Guj 1 (16) ** AIR 1978 NOC 2 : (1977) 3 All LR 457. 
7. AIR 2004 SC 4430 : 2004 AIR SCW 4833. 


8. 1986 Ker LJ 847 (852) ** AIR 1985 (NOC) 123 (Delhi). (Lease is terminable at 15 days’ notice and not 
6 months' notice.) 
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manufacturing purposes six months’ notice is required. But it is open to a person to contract 
contrary to it and agree to a month to month tenancy.(9) 


(a) Duration of notice. 

A tenant has no inherent right that his tenancy should be terminated by a notice. It is 
a right given under a contract. A presumption in favour of such a right arises under S. 106 
only in the absence of a contract. The parties can even abandon a right given to them under 
a contract, especially when it is purely for the benefit of the person concerned and is not a 
matter of public policy.(10) Where a lease is expressly made determinable by the lessor 
without any previous notice there is clearly a contract to the contrary under this section and 
no notice will be necessary to determine such a lease.(11) Similarly, where a lease is ex- 
pressed to be determinable by notice but the notice is not of the kind required by this 
section there is a contract to the contrary within this section.(12) Thus, the parties may 
provide for a longer(13) or shorter(14) notice than that required under the section for the 


9. (1985) 1 All Rent Cas 182 (184) ** 1991 Mah LJ 183 (189) (Bom) ** 1990 (2) Bank CLR 311 (312) 
(Mad). 

10. 1972 Ren CR 324 (Delhi) ** AIR 1971 Delhi 98 (104) : 1970 Ren CJ 635. (Overruled in AIR 1979 SC 
1745 on another point.) ** AIR 1971 Delhi 300 : (1971) 73 Pun LR (D) 161. (Waiver of notice to quit — 
Question is one of fact — It cannot be raised for first time in second appeal.) ** (1971) 73 Pun LR (D) 97. 
(Once waived, tenant would be estopped from raising plea of want of notice.) 


11. AIR 1963 Raj 113 (116) : ILR (1963) 13 Raj 370. (Tenancy for fixed term.) ** AIR 1962 Pat 201 (203) : 
ILR 41 Pat 709 (DB) ** AIR 1962 Raj 100 (102): ILR (1961) 11 Raj 1196. (Tenancy for fixed term.) ** 
1955 Madh BLJ (HCR) 1381 (1382). (Period of lease and length of notice fixed by parties — Section 106 
does not apply.) ** 1955 Raj LW 117 (118) ** (1906) 16 Mad LJ Jour 557 (558) (DB). (Tenant executing 
muchilikas binding himself thereby to surrender the lands at the end of the year at the landlord's pleasure.) 
** AIR 1928 Mad 687 (689) (DB). (Provision that tenant should surrender the property when demanded.) 
** (1910) 8 Ind Cas 362 (363) (DB) (Mad). (Do.) ** AIR 1924 All 726(727) (Do.) ** AIR 1918 Cal 665 
(665) (DB). (Provision for resumption of possession by landlord at any time on payment of compensa- 
tion.) ** AIR 1925 Pat 256 (257) (DB). (Notwithstanding mention of term and also fixation of rent by 
reference to year option reserved to lessor to eject at any time — No notice necessary.) 


[See also (1902 5 Oudh Cas 113 (114, 115). (Provision in a lease that if for any reason the lessee had to 
leave the leased property without giving one month's notice to lessor he should pay one month's rent.)] 


12. AIR 1968 Tripura 23 (27) ** 1991 Mah LJ 183 (189) 


13. AIR 1957 Raj 118 (119): ILR (1957) 7 Raj 262. (Monthly tenancy — Stipulation as to month's notice.) ** 
AIR 2009 (NOC) 2222 (P & H). (30 days notice provided.) ** 2007 AIHC 818 (AP). (Monthly lease — 
Contract providing 3 months’ notice for vacation of premises.) ** AIR 2007 (DOC) 138 : 2006 (4) Mad 
LJ 982 ** AIR 1956 Tripura 30 (31). (Kabuliyat providing for two months’ notice.) ** AIR 1950 Ajmer 
79 (80). (Monthly tenancy — Provision for termination by month's notice is a contract to the contrary.) ** 
AIR 1925 Rang 206 (206). (One month's notice in lease of house property.) ** AIR 1919 Cal 54 (55) 
(DB). (Three months’ notice in lease of homestead land.) ** (1902) 5 Oudh Cas 113 (114, 115). (Lease of 
a house — Provision for one month's notice.) ** (1857) 1 H & N 732 (735) : 108 RR 796: 156 ER 1396, 
Tooker v. Smith. (A tenancy subject to a condition that it may be determined by a two years’ notice to quit 
is capable of being created.) 


[See also AIR 1957 Cal 475 (476) : 61 Cal WN 231. (Contract to the contrary — Statutory period of 


notice enlarged by contract with respect to tenant only — It cannot affect landlord's right to give notice for 
statutory period of fifteen days.)] 


14. (1977) 2 Rent LR 560 (Delhi). (If the lease provides only for 15 days' notice it is a contract to the 
contrary.) ** 1971 Ker LT 571. (When tenant agreed to 30 days’ notice which was accordingly given he 
could not plead absence of notice in terms of Section 106. Even a tenant holding over is entitled to notice 
stipulated in the agreement.) ** 1966 Jab LJ 490. (If a lease for manufacturing purposes is made termi- 
nable by one month's notice the longer notice is not necessary.) ** AIR 1955 Assam 102 (104) (DB). 
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determination of a lease. Similarly, a notice may be according to the contract between the 
parties although such notice does not expite with the end of a year or month of the ten- 
ancy.(15) It may be mentioned here that the section as it now stands after amendment does 
not require that the notice must expire at the end of month or year of tenancy. 


Where after completion of a tenancy for one year the tenant agreed to have tenancy 
from month to month and tenancy could be terminated with reasonable notice it was not 
necessary that the notice should expire at the end of the calendar month.(16) 

Where the lease is terminable with one month's notice under the agreement the month 
does not necessarily mean calendar month.(17) : 


Where there is a contract governing the question of notice, the Court must read the 
contract in a reasonable way to ascertain what the parties intended by way of notice and not 
try to read into the contract some term that would have to be implied only if there was no 
contract.(18) Where a contract of tenancy simply provides for a notice of a certain period 
which is different from the period of notice under this section there will be deemed to be a 
contract to the contrary within the meaning of this section not only with reference to the 
length of the notice required to determine the lease but also with reference to the time when 
the notice is to expire, although there is no specification in the contract as to such time. 


(Manufacturing lease — Section allows parties to agree that it should be treated as a monthly tenancy 
terminable by fifteen days' notice expiring with the end of a month of the tenancy.) ** 1955 Madh BLJ 
(HCR) 1381 (1382) ** AIR 1952 Cal 221 (221). (Lease for manufacture — Lease deed stating that lease 
would be determined by one months’ notice — Six months' notice not necessary.) ** AIR 1949 All 703 
(708) : ILR (1949) All 840 (DB) ** AIR 1939 PC 11 (13) : ILR (1939) Kar PC 90. (Lease for agricultural 
or manufacturing purpose — Parties may contract that lease is to be from month to month determinable at 
fifteen days' notice.) ** AIR 1923 Lah 281 (282). (Monthly tenancy determinable at a week's notice.) bo 
AIR 1924 Lah 643 (643, 644). (Lease for eleven months determinable at a week's notice.) 


[See also (1948) 1 All ER 260 (264), H.G. Simonds Ltd. v. Heywood. (Agreement of tenancy for three 
months and afterwards from year to year — Tenancy determinable on three months’ notice at any time — 
Notice provision held valid and not repugnant to grant contained in habendum of agreement.)] 


[See however AIR 1938 Cal 656 (658) : ILR (1938) 2 Cal 261. (In this case a lease of vacant land 
provided that when it is necessary to give khas possession the lessee will give khas possession to the 
lessor within seven days — Held that this was not a contract making the lease determinable on seven days’ 
notice by the landlord — The provision only meant that if the tenancy was determined in any of the ways 
mentioned in S.111, the tenants would give khas possession within seven days of such determination : 
Dixon v. Bradford & District Railways Servants' Coal Supply Society, (1904) 1 KB 444, Followed.)] 


15. AIR 1977 (NOC) 161 : 1977 Rajdhani LR 67. (Where a lease which was for a duration of 11 months 
provided for a notice of one month for vacation of premises after expiry of lease, and the lessor by way of 
abundant caution gave a notice of two months which however, did not expire with the end of tenancy 
month. Held that as the notice given was in accordance with the contract, it was perfectly valid even if it 
did not end with the end of the month of tenancy. AIR 1953 J and K 15; AIR 1951 Sau 64; AIR 1943 Bom 
306 and AIR 1923 Lah 659, Dissented from.) ** (1948) 1 Sau LR 41 (44). (Rent note contained the 
following provision : 'in case you (the landlord) desire the suit premises to be vacated they will be so 
vacated after the lapse of 15 days or at the most a month without actually claiming a notice." Held, that 
even assuming that the tenant had waived a specific notice under S. 106, there was a substituted contract 
by which the tenant was entitled, if so desired to a month's notice, though not in writing, certainly ver- 
bally.) ** AIR 1928 Lah 348 (348, 349) ** (1902) 1 KB 157 (158) : 71 LJKB 24, Soames v. Nicholson ** 
AIR 1920 Lah 96 (97). (Lessee undertaking to vacate within one month of receipt of notice.) 


16. 1974 WLN (UC) 219. 
17. 1974 WLN (UC) 365. 
18. AIR 1951 Mad 408 (408, 409) : (1950) 2 Mad LJ 535 (DB). 
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Hence in such a case the notice need not expire within a year or month of the tenancy.(19) 
A contrary view is however taken in some decisions(20) that though the special contract 
abrogates the first rule as to the period of notice it does not abrogate the second rule requir- 
ing the notice to expire with the end of a month or year of the tenancy. As mentioned earlier 
the section as amended does not stipulate such requirement. 

It has been held that where after the termination of a lease, the lessee holds over with 
the assent of the landlord and the lease is renewed from year to year or from month to 
month, a covenant in the original lease making it determinable without notice will also hold 

- good in the case of the lease formed by holding over.(21) Where the lease was only of shed 
constructed on lessor’s land by lessee and the lessee under the agreement was bound to 
surrender the shed to the lessor under certain conditions, there is a contract to the contrary 
and therefore notice under S. 106 would not be necessary.(22) 

If a tenant for a year under a lease containing a renewal clause continues in possession 
and the landlord accepted rent and passed receipts, the plaintiff will be deemed to have 
entered into a fresh agreement on the terms of the original lease with month to month 
tenancy and notice was necessary.(23) 

Even where an option of renewal of lease is exercised a clause in the agreement per- 
mitting determination of tenancy by 3 months’ notice can be enforced.(24) The reason 
given is that except as to the period of the lease, by holding over will be governed by the 
same terms as the original lease. 


19. AIR 1961 Madh Pra 138 (139) : 1961 MPLJ 107 ** AIR 1959 J and K 87 (88) ** AIR 1959 Raj 240 
(243) : ILR (1958) 8 Raj 466 ** AIR 1955 Raj 1 (3) : ILR (1955) 5 Raj 115 (DB). (Agreement by tenant 
to vacate on receiving information one month prior to time when it is intended to be vacated.) ** AIR 
1951 Mad 408 (409) : (1950) 2 Mad LJ 535 (DB). (Lease for a period of two years on monthly rent — 
Contract providing that lessee is to be vacated if one month's notice is given after the expiry of lease — It 
was held that notice of one month could be given at any time after expiry of lease.) ** AIR 1951 Raj 88 
(88) ** AIR 1924 Nag 220 (220) ** AIR 1919 Cal 54 (55) (DB) ** AIR 1928 Lah 348 (348, 349). (AIR 
1923 Lah 659, Dissented from.) ** AIR 1924 Oudh 309 (311). 


20. AIR 1953 J & K 15 (16). (Rule 7 of J and K House Rent Control Order merely substitutes a six months’ 
notice and does not abrogate the condition under S.106, T.P. Act that notice must expire with end of 
month of tenancy.) ** AIR 1951 Sau 64 (65) : 4 Sau LR 113 ** AIR 1950 Ajmer 79 (80) ** AIR 1943 
Bom 306 (310) : ILR (1943) Bom 553 (DB). (A provision in a tenancy that each side will give one clear 
month's notice to determine the tenancy does not affect the rule that the notice must expire with the 
expiration of the tenancy.) ** AIR 1923 Lah 659 (659, 660). (Stipulation in lease for one month's notice 
— Notice must expire with end of month.) 


21. AIR 1972 Punj 432 (433) : 1972 Cur LJ 511 ** 1955 Madh BLJ (HCR) 522 (526) ** AIR 1949 All 703 
(708) : ILR (1949) All 840 (DB). (Original lease providing for 3 months' notice — Lease held over on 
same terms — Provision of 6 months' notice not applicable.) ** AIR 1938 All 649 (650) ** AIR 1919 Cal 
54 (55) (DB) ** AIR 1920 Lah 96 (97) ** AIR 1925 Oudh 173 (173) : 27 Oudh Cas 224 ** (1909) 12 
Oudh Cas 279 (284). 


[But see ILR (1963) 1 Ker 712 (715) ** AIR 1953 Mad 884 (887) : ILR (1953) Mad 31 (DB). (Terms of 
the expired lease as to no notice being required cannot be imported under S. 116 when the tenant holds 
over.) ** AIR 1952 Cal 455 (460). (Lessee holding over — No agreement as to terms of holding over — 
Lease deemed to be from month to month under S.106 — 15 days' notice as required by S.106 is sufficient 
even if original lease provides for one month's notice : AIR 1934 Cal 135 and (1905) 32 Cal 123, Rel.on.)] 


22. AIR 2001 Ker 20 (23). 
23. 1970 Raj LW 79 : 1970 Ren CJ 491. 
24. (1979) 1 Malayan LJ 278. 
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(b) Duration of lease. 


Tf the written lease showed that the lease was from month to month a month's notice 
was valid even though the lease was for manufacturing purposes.(25) 


If the contract provides for a month's notice, notice of a shorter period is invalid. 
Where after determination of tenancy by valid notice tenant executed an undertaking to 
vacate by later date the undertaking is not an agreement creating a fresh lease and tenancy 
stood terminated dispensing with a fresh notice.(26) 

In the matter of a monthly tenancy, when there is a contract governing the question of 
notice to terminate tenancy, the intention of parties has to be ascertained from the contract. 
Section 106 does not apply to it.(27) The undermentioned are some illustrative cases.(28) 


See also S. 116, Notes 11 and 12. 


25. (1969) 1 SCWR 546 : 1969 Ren CR 310. 
26. (1971) 1 Mad LJ 156 ** AIR 1972 Gauhati 65. 


27. AIR 1976 Mad 120 : (1976) 1 Mad LJ 156. (Where the lease deed specifically stated that the lessee should 
vacate the property whenever needed by the landlord, on his giving 30 days’ notice and the notice given 
stated to terminate it by the end of 30 days of the receipt of notice. Held that there was a ‘contract to the 
contrary’ in relation to the provisions of S. 106. From the said contract, it was clear that the parties 
intended that the period of notice should be one month and that a month’s notice should be given at any 
time irrespective of the expiration of a month of the tenancy.) 


28. AIR 1983 (NOC) 25 : 1982 Ker LT 727 (DB). (The stipulation in the lease deed that after 3 months rent 
accounts would be settled and paid, and thereupon, receiving back the advance amount and the lease 
deed, the lessee shall surrender possession of the property without any let or hindrance does not amount 
to surrender of possession ‘on demand’ or ‘whenever required’ or ‘when wanted.’ Such a stipulation is 
not acontract to the contrary dispensing with notice under S. 106 of Act.) ** AIR 1983 Mad 142 : (1983) 
1 Mad LJ 16. (Undertaking by tenant to vacate premises by a fixed date — Is a contract to the contrary 
disentitling him to a notice of termination in terms of S.106 — Notice by landlord on failure of tenant to 
vacate as promised — Could not be construed as a notice of termination which had to comply with S.106 
— Landlord was entitled to damages from date when tenant was to vacate as promised and not merely 
from date specified in notice issued on tenant's failure to vacate as undertaken.) ** 1982 All LJ 1389 : 
(1982) 2 All Rent Cas 403, (Lease for manufacturing purpose — Averment of plaintiff that tenancy was 
a monthly tenancy not specifically denied by tenant and rent also found to be paid on monthly basis — 
Held, there was a contract to the contrary, viz., a monthly tenancy and hence lease was terminable on a 
month's notice.) ** AIR 1982 Ker 87 : 1981 Ker LT 338. (Where there was a stipulation in the "Vadaka 
Chit' to the effect that in case, rent was kept in arrears, the plaintiff was entitled to evict the defendant, 
then in such a case that stipulation would amount to a contract to contrary so as to exclude the operation 
of the provisions of S.106 e.g. exempting landlord from issuing notice to quit.) ** AIR 1969 Cal 565: 73 
Cal WN 920. (Land occupied by defendant for extracting sand under oral agreement on payment of 
annual rent for certain period — Execution of agreement during continuance of tenancy to the effect that 
defendant was inducted into law as tenant for first time — Held, that it was not a lease under S.107 but 
only month tenancy under S.106.) ** (1968) 70 Pun LR (D) 55. (Mere indication to vacate for the need of 
the landlord is not a contract to the contrary.) ** AIR 1967 Punj 259 (260). (Period of notice retained in 
contract of tenancy to be fifteen days as in S.106 — No provision made in such contract about the date on 
which the ejectment should terminate — Notice expires with the end of a month of tenancy.) ** AIR 1964 
Ker 218 (219) : 1963 Ker LJ 1125 (DB). (Provision in lease that landlord can demand possession at any 
time also giving a corresponding right to tenant is contract to the contrary which rebuts the presumption 
arising from payment of annual rent.) ** ILR (1963) 1 Ker 712 (715). (Mere absence of provision in the 
lease regarding notice cannot be construed as a contract to the contrary dispensing with the notice to quit.) 
** AIR 1953 Sau 119 (121) (DB). (Condition in the rent note to the effect that tenant should deliver 
possession to landlord at whatever time he makes the demand — Condition merely means that tenancy 1s 
not for fixed term and does not amount to contract to the contrary.) ** AIR 1951 Kutch 72 (72). (Lease 


providing that the tenant would vacate if the landlord sold the premises does not exclude the right of the 
[Vol. 3] 7 T. P. Act /14 
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(c) Eviction on default. 

A clause in the lease providing for eviction and surrender in the event of default in 
rent is a contract to the contrary.(29) 

Even in case of a statutory tenancy under Rent Control Act a tenant can waive his 
right to a notice terminating the tenancy.(30) 

The question of waiver of notice by the defendant is one of fact and has to be con- 
scious and deliberate.(31) 

If the defence of validity of notice is not taken by the tenant it is to be deemed to be 
waived.(32) eee 

However it was held by Delhi High Court, (33) that a recital in the rent note that non- 
payment of rent would render the tenant liable to ejectment is not a contract having the 
effect of waiving notice. 

A clause in the contract permitting the landlord to dispense with the notice if the 
behaviour of the tenant is improper or immoral is not a contract to the contrary if the 


es 


landlord to terminate the tenancy after a notice to quit.) ** (1905) 28 Mad 391 (392, 393) (DB). (A patta 
„given at the end of the fasli indicating the change in the conditions of the tenure even for the existing fasli 
is not a sufficient notice.) ** AIR 1937 Oudh 165 (167) : 12 Luck 516 (DB). (Lease for building purpose 
— Long possession at same rent — Held, on construction lease was permanent.) ** AIR 1939 PC 11 
(13) : ILR (1939) Kar PC 90. (Unless there is some indication to the contrary the term ‘ordinary tenant’ 
would in Calcutta mean monthly tenant, even though there was no reference to payments of monthly rent, 
and such a tenancy would be terminable on 15 days' notice expiring with the end of the month of the 
tenancy.) ** AIR 1915 All 251 (252) (DB). (In the absence of evidence to the contrary a lease of a house 
at Mussoorie for the 'season' continues to the end of the year.) ** (1929) 117 Ind Gas 842 (846) (DB) 
(Cal). (The fact that a tenant for an agricultural holding has been in long possession but failed to prove 
permanent tenancy may give rise to an inference that he was a tenant from year to year.) ** AIR 1929 Pat 
444 (446) (DB). (Fresh settlement made every year — Therefore the lease was not one from year to year.) 


(454) (DB). (Verumpattam is a lease which runs only for a single year unless otherwise specified — At 
the end of the year the landlord is at liberty either to renew the lease or let the land to another tenant — 


29. AIR 1973 Ker 51 (52) : 1972 Ker 914 (FB) ** 1981 All LJ (NOC) 71 : 1981 All CJ 163. (A lease 
providing that it would stand terminated without notice for failure to pay rent for any year is contract to 
the contrary.) 


30. AIR 1971 Mad 150: (1970) 2 Mad LJ 386. 

31. (1971) 73 Pun LR (D) 241 ** 1986 Ker LT 91 (93). 

32. (1971) 73 Pun LR (D) 217. (Overruled in AIR 1978 Delhi 236 on another point.) 
33. ILR (1973) 1 Delhi 740. 
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termination is for non-payment of rent.(34) 


Where under the contract the tenant agrees to surrender possession whenever required 
by the landlord, it is a contract to the contrary and notice is not necessary.(35) 

A mere oral understanding to surrender the tenancy is not "a contract to the con- 
trary."(36) 

(d) Burden of proof. 


The burden of proving a contract to the contrary lies very heavy upon the tenant and 
he must have satisfactory evidence to displace the presumption under this section and to 
establish a definite contract.(37) In a suit for ejectment by a landlord against a tenant on the 
allegation of the tenancy having been determined by a notice to quit the onus of proving 
that the tenancy is not determinable by notice is on the tenant.(38) If the tenant sets up an 
agreement which cannot be proved except by a registered instrument and there is no regis- 
tered agreement the requirement of the law that he must prove the agreement to the con- 
trary set up by him cannot be fulfilled.(39) 


An unregistered agreement containing a term that the tenant was to give up posses- 
sion after the full recovery of cost of repairs from the agreed rent being inadmissible in 
evidence the tenant is a monthly tenant and notice is essential.(40) 

See also Note 43 on section 105. 

3. Lease for a term certain — Notice. 


Where a definite period is fixed as the term of a lease, there would be a contract to the 
contrary within the meaning of this section. The section will not, therefore, apply to such 
cases.(1) In such cases, the lease will automatically come to an end by efflux of the time 
limited thereby.(See S. 111, clause (a)), (A) A notice will not be necessary to determine the 
lease.(2) Similarly, such a lease cannot be determined before the end of the term fixed, by 


34. 1970 BLIR 227 : ILR 48 Pat 939. 

35. ILR (1966) 18 Assam 285. 

36. 1974 Ker LT 89 ** AIR 1972 Orissa 26 (27, 28) : (1971) 1 Cut WR 807. 
37. AIR 1961 Raj 203 (205) : ILR (1960) 10 Raj 1097. 

38. AIR 1936 Cal 351 (352) ** AIR 1917 Cal 37 (38) (DB). 


39. AIR 1955 Nag 27 (28) : ILR (1954) Nag 957 (DB). (In such a case presumption as to the nature of tenancy 
laid down in this section would apply.) 


40. 1967 BLJR 521 (525) : ILR 46 Pat 925. 
Section 106 — Note 3 


1. (1970) 2 Mys LJ 250 : 1970 Ren CJ 1059. (Where the lease mentions the date of expiry of the term if the 
tenant is not holding over no notice is necessary.) ** 1982 Raj LW 335 (337) ** (1963) 2 Andh WR 465 
(471) (DB) ** AIR 1961 Madh Pra 324 (327) : ILR (1961) Madh Pra 543 (DB). (Registered lease by 
administrator of superseded municipality proving to be invalid because the administrator had no power — 
Subsequently municipality permitting lessee to construct buildings and accepting rent — Contract stipu- 
lating period of lease — Held though lease was invalid it was admissible in evidence as it was registered 
and the contract to the contrary excluded the presumption under section as regards the period.) ** 1955 
MBLJ (HCR) 107 (115) (DB) ** AIR 1933 All 756 (757, 758) (DB). 


2. AIR 1981 SC 1550 (1551) : 1981 Mah LR (SC) 137. ((1979) 83 Cal WN 753, Reversed ) ** AIR 1964 SC 
461 (463) : (1963) Supp 2 SCR 906 ** AIR 2009 Delhi 33 ** AIR 2008 (NOC) 1413 : 2008 (3) Cal HN 
311 ** 2008 (2) Cal HN 844 (853) (DB) ** AIR 2007 Ori 190 ** 2006 (5) Andh LD 9 (11) ** 2003 ( 104) 
DLT 151 (155) (DB). (Mere acceptance of rent by the landlord after lease has expired could neither renew 
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a notice to quit.(3) After the expiration of the term fixed by the lease, the lessee continuing 
the possession, will, in the absence of an assent by the lessor or his representative in inter- 
est, only be a tenant by sufferance. He can be sued in ejectment at any time without any 
previous notice or demand of possession.(4) Being a trespasser and not a tenant holding 
over, no notice is necessary.(5) 

In absence of any agreement or clause in agreement prohibiting landlord from serving 
notice under S. 106, plea that tenancy could not have been terminated u/S. 106 as parties 
were bound by the contract between them is not tenable.(6) 

Where even though the tenancy was for a fixed period, the landlord gave notice termi- 
nating tenancy and the same was found to be invalid, the landlord is entitled to seek posses- 
sion of the property after the tenancy has come to an end by efflux of time under S. 111 
(a).(7) In view of the Supreme Court decision the view taken by Madras and Delhi High 
Courts that in case of fixed term lease if after expiry of term fixed the lessor gives notice, it 
is not open to the lessee to plead that the notice is defective and does not satisfy the 
requirements of S. 106 it is submitted, is not correct.(8) Where after the lease period was 


the tenancy nor create a new one.) ** AIR 2003 (NOC) 104 : 2002 AIHC 3858 (3860) : 2002 (94) Cut LT 
212 ** AIR 2001 AP 20 (22) : 2000 (5) Andh LD 161 ** AIR 2001 Orissa 1 (3) : 2001 (2) Orissa LR 367 
** 2000 (1) Andh LT 99 (102) ** 1998 (1) AD (Delhi) 461 (467) ** 1997 (2) Rent CR 707 (709) (Andh 
Pra) ** 1995 (3) Civ LJ 534 (535) (Gauhati) ** 1995 AIHC 6620 (6626) (MP) ** AIR 1994 Delhi 255 
(261) : (1994) 28 DRJ 680 ** 1992 Bom CJ 90 (98) ** (1992) 1 BLJR 165 (169) ** (1991) 2 Cur CC 38 
(40) (Orissa) ** 1991 (2) Civ LJ 219 (224) (Bom) ** 1991 (1) Raj LW 146 (148) ** (1982) 1 Mad LJ 79 
(81) ** (1977) 1 Cal LJ 561 (573) (DB) ** 1976 Rev LR 170 (171) (Punj) ** (1976) 78 Pun LR 467 (468) 
** ILR (1974) 1 Delhi 389 ** 1972 J & K LR 81 ** AIR 1970 Pat 256 (266, 267) (DB). (In such a case 
Suit for possession has to be filed within 12 years of expiry of lease.) ** 1969 Pun LJ 378. 


[See also AIR 1944 Lah 1 (6) (DB). (A lease for a fixed term expires on the expiration of the term and the 
landlord is automatically entitled to eject the tenants. There is no necessity for inserting a provision to that 
effect in the rent deed itself.) ** AIR 1926 Cal 354 (355) (DB). (The lessee is bound by the terms of the 
contract and must give up possession after the expiry of his lease period.)] 


Also see S. 111, Note 2. 


3. AIR 1984 Kant 214 (218) : (1984) 2 Kant LJ 132 (DB) ** 1993 (2) Cal LT 34 (36) ** AIR 1993 Kant 90 
(102) : 1992 (2) Kant LJ 158 (AIR 1986 Kant 191, Overruled). ** AIR 1919 Oudh 124 (125). (Lease for 
one year providing that the lessor might determine the lease before the end of one year if he wanted the 
house himself or if the rent was not regularly paid — Lessee cannot determine the lease by notice.) ** AIR 
1914 Mad 301 (303). (Lease for 15 years with provision for six months’ notice thereafter before the lessee 
could be asked to vacate is not determinable by notice given before expiry of 15 years.) 


4. AIR 1918 Raj 206 : 1981 Raj LW 254 ** AIR 2007 All 67 : 2007 (1) ALJ 548 ** 2004 (75) DRJ 257 (260) 
** 2004 (3) Pun LR 793 (794, 797). (Tenant at sufferance can be evicted only in accordance with law and 
not by force.) ** AIR 1929 Pat 444 (446) (DB). (The annual tenancy of private land (manjhihas) of 
landlord ceases on the termination of the year.) ** (1912) 13 Ind Cas 59 (60) (All) ** AIR 1919 Pat 254 
(256) (DB) ** (1910) 7 Ind Cas 8 (9) (DB) (Mad) ** AIR 1927 Bom 192 (193, 194) : 51 Bom 149 (DB) 
** AIR 1930 Lah 386 (388) (DB) ** AIR 1940 Lah 410 (412) (DB). 

[See also AIR 1940 Oudh 401 (402) : 16 Luck 44 (DB). (Tenant continuing in possession after expiry of 
period fixed in invalid lease without landlord's consent — Notice to quit not necessary prior to ejectment.) 
** AIR 1925 Nag 48 (48). (Tenancy by sufferance — Absence of assent as well as dissent is necessary.)] 

- 1998 (2) Mad LJ 249 (255) ** 1998 (74) Delhi LT 476 (484) 

- 2005 (2) All Rent Cas 760 (763) (Utr). 

- 1998 Bom RC 3 (5) (SC). 


- 1997 (3) Mad LW 659 (661) ** AIR 2003 Delhi 142 (145) : 2002 (98) DLT 720. 


arnawn 
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over, the tenant agreed to vacate premises by certain date but did not, and thereafter the 
landlord filed suit for eviction, the lease did not subsist on the date of filing suit, and 
therefore notice under S. 106 terminating tenancy was not necessary. The tenant was a 
trespasser and could not be considered as a tenant holding over.(9) The doctrine of ‘holding 
over’ has no application when person in possession is not a lessee or tenant.(10) 


Where the lease was for a fixed period, the stipulation in the agreement that the tenant 
will pay Rs. 5/- per day as damages for unauthorised occupation after expiry of lease pe- 
riod, cannot be read as to attribute consent of landlord for occupation after expiry of lease 
period.(11) Where acceptance of rent by the landlord after lease has expired could neither 
renew the tenancy nor create a new one.(12) It has been held by their Lordships of the 
Supreme Court that where a contractual tenancy to which the rent control legislation ap- 
plies has expired by efflux of time or by determination by notice to quit and the tenant 
continues in possession of the premises by virtue of statutory protection, acceptance of rent 
from the tenant by the landlord after the expiration or determination of the contractual 
tenancy will not afford ground for holding that the landlord has assented to a new contrac- 
tual tenancy. The occupation by the tenant by virtue of the statutory protection does not 
confer any rights upon the tenant and is not required to be determined by a notice under this 
section.(13) (See Notes on section 116). 

Where a lease to rear and catch fish is granted for seven years and then extended by 
two years, the lease is for a fixed period of more than one year. Section 106 does not apply 
to such lease by attracting S. 116. It is determined by efflux of time under S. 111 (a).(14) 

Tenancy for fixed period of 11 months when not renewed terminates by efflux of 
time. No notice is required.(15) Where though the lease deed is unregistered it is estab- 
lished by other evidence that the lease was for seven years and the tenant continues in 
possession even after expiry of 7 years period, he can be evicted without issuing a notice to 
quit provided he is not a tenant holding over.(16) 

If a lessee continues in possession in spite of an undertaking to surrender the building 
on expiry of the lease period and the landlord does not return the advance as per agreement 
a suit for eviction will not be maintainable unless the lease was determined by notice under 
section 106. (17) Where the lease stood terminated by efflux of time and the tenant was 
allowed to continue as tenant on month to month basis, it could not be said that no quit 


9. 1997 (2) CTC 660 (661) (Mad) ** AIR 2007 Ori 190 ** AIR 2001 AP 20. (Tenant not pleading that he 
was tenant holding over.) 


10. AIR 2001 Orissa 1 (DB). 
11. 1995 (1) Cur CC 288 (290) (Madh Pra). 
12. 2003 (104) DLT 151 (155) (DB). 


13. AIR 1961 SC 1067 (1070) : (1961) 3 SCR 813. (Contractual tenancy — Expiry of lease by efflux of time 
— Tenant continuing in possession by virtue of protection granted under Rent Control Legislation — 
Payment and acceptance of contractual rent for statutory rent by landlord — Status of tenant holding over 
not acquired — Notice under S. 106 not necessary.) 


14. AIR 1991 Orissa 179 (183) : (1991) 71 Cut LT 571. 

15. 2002 (99) Delhi LT 139 (145) : 2002 (64) DRJ 574 ** 2007 (2) Ren CR 503 (506) (Del). 
16. 2002 (5) Andh LD 573 (581). 

17. 1984 Ker LJ 405 (409) ** AIR 1970 Ker 40 (42) : 1968 Ker LT 865 (DB). 
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notice under S. 106 was required as the tenancy had ended by efflux of time.(18) Similarly 
where, the tenancy is renewed from year to year or month to month under S. 116 read with 
this section, a notice will be necessary to determine such tenancy and the tenant cannot be 
sued in ejectment without such notice being given.(19) But where after expiry of initial 
period and even the extended period of lease the tenants were allowed to continue in pos- 
session and granted further extension for a period of six months to enable them to deliver 
vacant possession of premises no quit notice as envisaged by S. 106 would be necessary.(20) 


Where the lease for fixed period is determined by efflux of time; no renewal is made 
for further period exceeding one year and the lessee continues in possession, lease is to be 
treated as from month to month and 15 days notice determining the lease is valid.(21) 

Where a lease deed contains covenant for renewal of lease but terms and conditions of 
renewal are not mentioned therein, the right of renewal is vague and hence tenant has no 
enforceable right of renewal on expiry of the term of lease he could be evicted.(22) How- 
ever in a case where the lease was made fora term of 20 yrs. and the lease deed provided for 
renewal of lease for another term of 20 yrs. on same terms if the lessee so desired and the 
lessee as per renewal clause had expressed his desire for renewal of lease before expiry of 
the first term the lessor was bound to renew the lessee. The notice issued by lessor under S. 
106 after expiry of 20 yrs. was invalid.(23) 

Where lease for 5 years with option of renewal was executed but after expiry of the 
period of 5 years no registered agreement for renewal was got executed nor any demand for 
renewal was made by the lessee nor any suit for specific performance was filed, but the 
lessee continued to be in possession, he must be deemed to be a month to month tenant or 
a tenant at sufferance. Notice to quit is valid for filing ejectment.(24) 

In the undermentioned case, (25) it has been held that a fresh lease deed is not required 
to be executed after the expiry of initial period of lease in case of lease deed containing a 
clause for extension of the lease at the option of the lessee in accordance with the covenant 
contained in the principal lease deed. 

As seen in Note 25 on S. 105, a lease need not be for a period which is certain on the 
date of the lease but it is sufficient if the period is fixed with reference to a future event on 
E o o re 
18. 2000 (3) Andh LD 167 (171). 

19. AIR 1967 All 209 (210) ** ILR (1963) I Ker 712 (717) ** ILR (1959) 9 Raj 1157 (1158) ** AIR 1958 All 
879 (880) : 1958 All LJ 427 (DB) ** 1955 Madh BLJ (HCR) 1015 (1017) ** AIR 1955 Tripura 26 (26) ** 
AIR 1953 Mad 884 (887) : ILR (1953) Mad 31 (DB) ** AIR 1914 All 460 (2) (461): 12 All LJ 1139 ** 


(1905) ILR 32 Cal 123 (128). (Lease for other than agricultural or manufacturing purposes — Term of 
three years — Holding over — Termination — Notice to quit — Fifteen days is sufficient.) 


[See AIR 1917 Mad 141 (142) (DB). (In this case the lease stipulated for a year certain and provided for 
yearly payments in case the lessee continued to hold on — Held on the expiry of the first year of tenancy 


the defendant was continuing as a tenant from year to year under the provision to hold on — Notice to quit 
was necessary for ejectment.)] 


20. 2004 (74) DRJ 93 (98) (DB). 

21. 2000 (4) Andh LT 56 (68). 

22. AIR 2002 SC 2870 (2872) : 2002 AIR SCW 3265 : 2002 (5) Scale 482. 

23. AIR 2007 All 220 : 2007 (5) ALJ 789, 

24. 2003 (66) DRJ 191 (195) : 2003 (102) DLT 1 ** 1996 (2) Rent CR 26 (26) (Delhi). 
25. 2008 (3) Land LR 582 (585) (P & H). 
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the happening of which the lease will be determined and the period of the lease will become 
certain. In such a case also the lease will come to an end on the happening of the event and 
no notice to quit would be necessary.(26) 


Where a lease for a term certain is granted in favour of A and then another lease is 
granted in favour of B to commence on the expiration of A's lease, B can sue A for posses- 
sion after the period of A's lease has expired. B need not give any notice to quit to A before 
bringing such suit.(27) 

Tenancy for a fixed period can be terminated before the expiry of the period prema- 
turely by giving written notice of 15 days, when as per the terms of the contract the tenancy 
could be terminated by oral notice of one week.(28) Where the lease was for period of 11 
months. The agreement was reduced in writing but was not registered. It inter alia provided 
that the tenant would not be evicted from leased shop so long as he continued to pay rent. 
This condition could not be construed to be operative after the expiry of the period of 
lease. Since the tenant continued to occupy the shop even after expiry of 11 months period, 
the tenancy became from month to month by holding over and could be determined by 
giving 15 days’ notice.(29) Initially the lease was for 10 years lease deed was registered. 
On expiry of the lease period no attempt was made to renew it, lessee, continued to be in 
possession. Held that the renewal could not be automatic and lease became as from month 
to month.(30) Mere acceptance of rent by lessor after term of lease has expired is not 
sufficient to hold that lessor assented new contractual tenancy.(31) 

In the absence of provision in the lease that the tenancy is not to continue after the 
grantee's lifetime, a lease for a definite period does not terminate on the death of the grantee 
but continues to the heirs for the remainder of the term.(32) 

Where the tenancy was for a fixed period and the landlord had no absolute or supreme 
right to terminate the tenancy but a clause in the lease deed provided for termination of 
tenancy earlier by landlord in the event of happening certain event, namely, non payment 
of rent for certain months for certain period that clause could not make the lease a month to 
month tenancy. (33) 


Where tenancy is terminated by efflux of time and by notice given by former land- 
lord, a purchaser from the landlord is not required to give a fresh notice, if there is no new 
agreement with the purchaser.(34) 


26. (1786) 1 RR 169 (170) : 1 Term Rep 159 : 99 ER 1029, Right D. Flower v. Darby ** (1816) 171 ER 439 
(440) : 1 Stark 181 (182), Doe d. Waithman v. Miles. (A house was to be used and occupied by the lessees 
during the partnership between them — Held that the tenancy came to an end on the dissolution of the 
partnership and no notice to quit was necessary.) ** (1805) 6 East 530 (535, 536) : 102 ER 1390, Doe d. 
Bromfield y. Smith. (Lease to endure only for the joint lives of A and B — Lease held determined on the 
death of either of them without a notice to quit.) 


Also see S. 105, Note 37 and S.116, Note 13. 
27. AIR 1932 All 314 (315) (DB) ** AIR 1931 All 649 (650, 651) (DB). 
28. (1991) 1 Raj LW 146 (148). 
29. AIR 1984 (NOC) 106 (All). 
30. 1988 BLT (Rep) 370 (377). 
31. 1992 (2) Cur LJ (CCR) 598 (600) (P & H). 
32. AIR 1950 Bom 161 (163) : 52 Bom LR 97 (DB). 
33. AIR 1987 Cal 221 (226) : (1986) 2 Cal HN 195. 
34. AIR 1973 Mad 391 (392) : (1973) 1 Mad LJ 433. 
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Tenancy of 11 months for manufacturing purpose is contract to contrary, S. 106 does 
not apply.(35) 

A clause in the lease deed whereby a landlord is given right to claim eviction without 
notice if there are arrears of rent and a clause for 30 days notice for the purpose of recon- 
struction, operate as a contract to the contrary and is sufficient to exclude applicability of 
S. 106. These clauses apply not only during the period fixed in the lease but also in case of 
a tenant holding over because holding over tenancy will also be subject to the same terms 
and conditions contained in the lease deed.(36) 

A lessee unwilling to continue lease for the entire period fixed by deed cannot be 
directed by interlocutory order to continue as lessee. Only remedy available to the lessor is 
to claim damages from lessee.(37) 

4. Lease for life. 

A lease for the lifetime of the tenant is obviously one in which there is a contract to 
the contrary within the meaning of this section. Such a lease cannot be determined by a 
mere notice to quit under this section. nor will such a notice be necessary for bringing a suit 
for ejectment against the tenant’s representatives, where the lease has terminated on the 
death of the tenant.(1) See also Note 34 on section 105. 

5. Perpetual lease. 

A perpetual lease necessarily involves a contract to the contrary within the meaning 
of this section and is not determinable by notice under this section.(1) 

(a) Lease must be Registered. 

But a perpetual lease cannot be created except by a registered instrument. Where a 
person alleges a perpetual lease for building purposes but there is no registered instrument, 
it has been held that the oral agreement accompanied by delivery of possession operates 
only to create a month to month tenancy under this section.(2) Mere consent letter issued 
by plaintiff-landlord in favour of defendant for running theatre cannot be basis to hold that 
lease was permanent.(3) 

(b) Onus of proof. 

Where a tenancy is established, the onus of proving that it is a perpetual tenancy is on 
the tenant. See S. 105, Note 43. 

6. Tenancy at will. 

Where the agreement between the parties is to the effect that the tenancy should be 
determinable by either party at any time, there is clearly a contract to the contrary within 
ee a 
35. 1989 All LJ 12 (15) : (1989) 1 All RC 267. 

36. (1990) 2 Ker LJ 126 (132, 135). 
37. AIR 2005 (NOC) 163 : 2004 AIHC 4989 (Delhi). 
Section 106 — Note 4 
1. (1894) 18 Bom 256 (259) (DB) ** (1908) 7 Cal LJ 90 (95) (DB). 
Section 106 — Note 5 
1. (1886) 9 Mad 307 (319) : 13 Ind App 32 (PC), 
2. AIR 1944 Pat 30 (31, 33) : 22 Pat 554 (DB) 
3. AIR 2002 (NOC) 254 : 2002 AIHC 2852 (Kant). 
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the meaning of this section. Hence, the provisions of this section will not apply to such 
leases.(1) The tenancy in such cases will be what is known as a tenancy at will under the 
law.(2) Stipulation that lessee shall surrender possession on demand denotes that lease is 
determinable at will and there is “contract to the contrary”.(3) (See S. 105 Note 32.) 

(a) Positive proof necessary. 

But a tenancy at will must be established by positive proof of a contract. Such a 
tenancy cannot be implied merely because the intention of the parties as to the duration of 
a lease cannot be definitely ascertained.(4) In such cases, there would be no contract to the 
contrary within the meaning of this section and the presumption of yearly or monthly ten- 
ancy under the section will apply. 

Under a tenancy at will a landlord should be authorised to determine tenancy and the 
tenant must have agreed to vacate unconditionally when called upon to do so. The mere use 
of the word "Fouran" cannot create a tenancy at will.(5) 

But the agreement making a lease one at the will of the parties may be express or 
implied.(6) Such agreement may be implied from words used as well as from the conduct 
of the parties and other circumstances. So the question, whether a lease is a tenancy at will, 
depends on the facts and circumstances of each case. 

Where it was provided in a lease that the tenant would pay the monthly rent regularly 
and that in case of default for three months he would vacate the property, it was held that as 


Section 106 — Note 6 


1. AIR 1979 Ker 108 : 1979 Ker LT 781 (FB) ** AIR 1975 Raj 147 (150) : 1975 Raj LW 77 ** AIR 1973 All 
257 (260) ** AIR 1970 Raj 272 (274 to 276) : 1970 Raj LW 193. (Where there was no evidence as to what 
was the contract between the lessor and the lessee and the parties only pleaded as to the date of com- 
mencement of the tenancy and that the rents were being paid monthly. Held, that the tenancy was not one 
at will.) ** AIR 1964 Raj 79 (81) : ILR (1963) 13 Raj 990 ** AIR 1959 J & K 87 (88) ** 1959 Raj LW 353 
(358) ** 1955 Madh BLJ (HCR) 835 (839) ** (1953) 6 Sau LR 383 (385). (Mere demand for possession 
is sufficient to terminate the tenancy.) 

2. AIR 1964 Raj 79 (81) : ILR (1963) 13 Raj 990 ** 1959 Raj LW 353 (358) ** (1956) 2 MLJ 75 (76). 
(Counter part of lease executed by tenant containing provision for payment of yearly rent also containing 
undertaking to surrender the premises when demanded by lessor — There is only a tenancy at will.) ** 
1955 Madh BLJ (HCR) 835 (838) ** (1953) 6 Sau LR 383 (385) ** AIR 1952 Kutch 13 (13). (Rent settled 
for one year payable month by month as it fell due — Tenant to vacate at any time when called upon to do 
so — Tenancy created held one at will.) 

3. AIR 1984 Ker 181 : 1984 Ker LT 538 (DB) ** AIR 1980 Madh Pra 117. 

4. See ILR (1954) 4 Raj 570 (574). (An express or implied agreement that the tenancy is terminable at the 

will of either party is necessary.) 
[But see AIR 1940 Oudh 401 (403) : 16 Luck 44 (DB). (A tenancy at will arises by implication of law in 
cases of permissible occupation when a person is in possession of premises with the consent of the owner; 
or it may arise expressly by agreement to let for an indefinite period for a compensation accruing day to 
day so long as both parties please. Note. — It is submitted that the view that a tenancy at will can arise by 
implication of law is against the provisions of this section.)] 

5, AIR 1969 J & K 126 (128) : 1968 Kash LJ 445 ** AIR 1955 Nag 184 (185) : ILR (1954) Nag 658. (The 
term tenancy at will arises by implication of law in cases of permissible occupation when a person is in 
possession with the consent of the owner or it may arise expressly by agreement to lease for an indefinite 
term for a compensation accruing from day to day so long as both parties please.)] 


[See however AIR 1955 Nag 306 (312) : ILR (1956) Nag 10 (DB). (AIR 1955 Nag 184, Rel.on.)] 
6. ILR (1954) 4 Raj 570 (574). 


218 /S106N6] Duration of leases in absence of contract 


soon as rent for three months fell into arrears the tenancy was reduced to one at will and 
that from that date the tenant could be ejected without any notice to quit.(7) 


See also the undermentioned cases.(8) 
(b) Tenancy at will — When can be implied. 


Where a lessee enters into possession under a lease which requires registration but is 
not registered, the circumstances of a case may give rise, by implication, to a tenancy at 
Will(9) Monthly lease for, a period exceeding one year created without a registered lease 
deed would amount to tenancy at Will. No notice under S. 106 is necessary for determina- 
tion of such lease. Even if notice under S. 106 is taken as necessary it is not the requirement 
that the landlord should give reason for forfeiture of lease.(10) A tenant holding under a 
rent note which is inadmissible in evidence for want of registration is a tenant at Will and 
no notice is necessary to determine the tenancy.(11) But it would be wrong to suppose that 
wherever a tenant enters under an invalid lease, there would ipso facto arise a tenancy at 
Will. Ifa tenancy is implied from the circumstances in such cases. the prima facie presump- 
tion under this section would be in favour of its being a yearly or monthly tenancy and not 
a tenancy at Will.(12) Such a tenancy can arise only by positive proof of a contract and not 
by mere presumption of law. The broad statement in some decisions that where a tenant 
enters into possession under a lease which is Tequired to be registered but is not so regis- 
tered, the status of the tenant is that of a tenant at Will does not appear to be correct.(13) 

A tenancy at Will may go on for any length of time indefinitely. Hence, the mere fact 
— eS 

7. AIR 1938 Nag 506 (509) : ILR (1940) Nag 269 (DB). 


[See also AIR 1952 All 141 (143): 1951 All WR (HC) 225. (Lessor entitled by provision in rent nate to 
eject lessee on his failure to pay rent as agreed — On lessee's failure he can be treated as trespasser and 
sued for ejection without giving notice under this section.)] 


8. AIR 1969 All 333 (336, 337) : 1967 All LJ 944 : 1967 All WR (HC) 668 (FB). (After expiry of a fixed 
period tenancy the lessee continued in Possession and on his death his son remained in Possession for 
several years and the rate of rent was increased, neither the lessee nor his son could be said to be a tenant 
at will, but a tenant from month to month. AIR 1950 All 583. Overruled.) ** AIR 1964 Ker 218 (219): 
1963 Ker LJ 1125 ((DB). (Lease for 3 years fixing yearly rent — Tenancy determinable after expiry of 
period by demand for surrender by landlord — Tenancy evidenced by lease, although it was certain for 3 
years was a tenancy at will.) 


9. AIR 1946 Oudh 144 (145) : 21 Luck 292. (No notice is necessary to determine tenancy — Demand for 
Possession is sufficient.) ** AIR 1936 Qudh 102 (105) (DB). (Mere demand for Possession is sufficient 
— Notice not necessary.) 

10. 2006 (1) Gauhati LR 652 (659, 660). 

11. AIR 1999 Delhi 362 (368) : 1999 (80) DLT 579 

12. ILR (1954) 4 Raj 570 (574). 


13. (1963) 2 Mys LJ 494 (494). (Possession under unregistered lease deed — Tenant cannot become monthly 
tenant even if he pays rent and it is accepted.) ** AIR 1961 Pat 350 (353). (If rent is paid the lease 
becomes in accordance with S.106, a yearly or monthly lease.) ** AIR 1953 Cal 349 (351). (Such a 
tenancy is converted by payment and acceptance of rent into one from year to year or month to month as 
the case may be.) ** AIR 1951 Orissa 262 (264) : 18 Cut LT 117 ** AIR 1925 Cal 1171 (1173) : 42 Cal 
LJ 71. 
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that a tenancy has continued for a very long time is not a conclusive proof that it is not a 
tenancy at Will.(14) 


(c) Mode of determination of lease. 

A tenancy at Will can be determined by a notice to quit.(15) But such a notice will not 
be necessary for the purpose.(16) A mere demand for possession will be sufficient to put an 
end to the tenancy.(17) Even where a notice is given, it need not comply with the require- 
ments of this section. Such a notice need not be for the period prescribed by this section nor 
need it expire with the end of a year or month of the tenancy. A reasonable notice will be 
quite sufficient to determine the tenancy.(18) 

But unless the lease is determined in some way, the lessee cannot be used in eject- 
ment.(19) 

A tenancy at will is ordinarily determined by the death of the lessor, (20) or les- 
see.(21) 

(d) Transferability. 

Though ordinarily a tenancy at Will is not a transferable interest, it may be transfer- 


14. (1868) 10 Suth WR 477 (478) (DB). 


[See also (1951) 17 Cut LT 67 (68). (Tenancy at Will continues till terminated and passes on from father 
to son.)] > 


15. (1875) 24 Suth WR 461 (461) (DB) ** AIR 1928 Cal 279 (280) (DB). 


- 16. AIR 1964 Raj 79 (81) : ILR (1963) 13 Raj 990 ** (1963) 2 Mys LJ 494 (495) ** AIR 1957 Cal 625 (627) 
: ILR (1957) 3 Cal 636 ** AIR 1957 Pat 490 (491) : 1957 BLJR 291 ** ILR (1954) Trav-Co 1332 (1337) 
(DB) ** AIR 1952 Kutch 13 (13) ** AIR 1925 Pat 256 (258) (DB) ** AIR 1933 Pat 561 (562) (DB) ** 
AIR 1940 Oudh 401 (403) : L 16 Luck 44 (DB). 


[See also AIR 1942 Pesh 74 (75). (A tenant at Will can be evicted at any time.)] 


17. AIR 1964 Raj 79 (80) : ILR (1963) 13 Raj 990 ** (1963) 2 Mys LJ 494 (495) ** AIR 1961 Pat 350 (353) 
** AIR 1957 Cal 625 (627) : ILR (1957) 3 Cal 636. (Demand for possession may also be implied from 
acts inconsistent with the continuation of the tenancy.) ** AIR 1957 Pat 37 (40) : 1956 BLIR 427 (DB) ** 
ILR (1954) Trav-Co 1332 (1337) ** (1953) 6 Sau LR 383 (385) ** AIR 1951 Orissa 262 (265) : 18 Cut 
LT 117 ** AIR 1946 Oudh 144 (145) : 21 Luck 292 ** AIR 1936 Oudh 102 (105) (DB) ** (1935) 62 Cal 
LJ 201 (204) (DB) ** (1878) 2 Mad 346 (351) (DB). 


Also see S. 105, Note 32 and S. 111, Note 24. 


18. AIR 1964 Ker 218 (221) : (1963) Ker LJ 1125 (DB) ** (1905) 2 Cal LJ 343 (349) (DB). (Five months’ 
notice held reasonable.) ** AIR 1918 Cal 355 (356). (What is a reasonable notice is a question of fact.) ** 
(1847) 16 LJQB 369 : 10 QB 130, Deo d. Jacobs v. Phillips. 


19. AIR 1957 Cal 625 (627) : ILR (1957) 3 Cal 636. (Though it can be terminated by an express or implied 
demand such a demand is necessary to terminate the tenancy.) ** AIR 1957 Pat 37 (40) : 1956 BLJR 427 
(DB) ** AIR 1951 Orissa 262 (265) : 18 Cut LT 117. (Tenancy at Will — Tenant putting up dwelling 
house and in occupation for 70 years — Neither a valid reasonable notice given nor even a demand for 
possession made by landlord — He cannot straightway re-enter.) ** (1951) 17 Cut LT 67 (68) ** (1847) 
16 LJQB 269 (270) : 10 QB 130, Doe d. Jacobs v. Phillips. 


[But see AIR 1926 Lah 129 (130). (Defendant retaining possession of the property for a considerable 
period after the institution of the suit — Suit cannot be dismissed on the ground that there was no previous 
notice to quit. NOTE — Submitted that the view is not correct.)] 


20. (1900) 10 Mad LJ 201 (202) (DB). 


21. AIR 1950 All 583 (587) : ILR (1952) 1 All 85 (DB) ** AIR 1938 Nag 506 (509) : ILR (1940) Nag 269 
(DB). 
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able by special custom in any particular place. Hence, notwithstanding such transferability, 
a lease may be only a tenancy at Will.(22) 
7. Lease for indefinite period. 

Reference has been made in Note 26 on S. 105 to the rule of construction according to 
which a lease for an indefinite period would be construed as a lease for the lifetime of the 
lessee. Hence, where this rule applies, there would be a contract to the contrary within the 
meaning of this section, although the lease is not for any definite period and the parties 
have not fixed any limit of time absolutely or relatively in regard to the lease.(1) Such lease 
is not heritable.(2) 

Where a rent note created a monthly tenancy however the period of time for which the 
tenancy had been created was not specified, it would not be said that the rent note creating 
monthly tenancy was for indefinite period of time, or was for a period less than one year in 
view of S. 106.(3) In the undermentioned case.(4) where period of lease was not specified 
in deed the lease was deemed to be a lease from month to month determinable by 15 days 
quit notice. 

See also Note 72 on section 105. 

8. Possession under agreement to grant lease for a term certain. 

In the undermentioned case.(1) A agreed to take a lease of lands for a term of ten years 
and entered into possession of the lands. He paid rent as arranged but no lease was executed 
in his favour. It was held that this section did not apply to such a case as the agreement to 
grant a lease for ten years amounted to a contract to the contrary within the meaning of this 
section. It is submitted with respect that this view is not correct. The contract to the con- 
trary referred to in the section is a contract forming part of the transaction of lease. In the 
above case, the tenancy formed by implication from payment and acceptance of rent is 
independent of the agreement to grant a lease for ten years and is not affected by such 
agreement. 
ee 

Also see Section 111, Note 24. 


[See however 1959 Raj LW 353 (357). (Tenancy-at-will — Death of tenant — Question whether tenancy 
is determined thereby depends on intention of Parties as evidence by facts and circumstances of the case 
— There is no general practice governing the matter in Rajasthan.) ** (1951) 17 Cut LT 67 (68). (Ten ancy 
at Will continues till determined and Passes on from father to son.)] 


22. (1880) 6 Cal LR 117 (118) (DB). 
Section 106 — Note 7 


1. AIR 1939 Cal 423 (424, 425) (DB) ** 1997 (3) CTC 161 (Mad) ** AIR 1926 Cal 379 (379) (DB). (Lease 
for indefinite period — Lessor serving notice to quit and after lessee's refusal suing for ejectment — Held, 
lessee had lease for life and therefore lessor was not entitled to eject him.) 


[See also AIR 1950 Bom 161 (163) : 52 Bom LR 97 (DB). (Lease for indefinite period — No words 
—- intention to grant perpetual lease — Lease is for lifetime of lessee only and terminates on his 
leath.) 


2. 1997 (3) CTC 161 (Mad). 
3. (1977) 1 Rent LR 185 (189) (Guj). 
4. AIR 2003 (NOC) 64 : 2002 (4) Andh LT 164. 
Section 106 — Note 8 
1. (1905) 2 Cal LJ 343 (346) (DB). 
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9. Law to the contrary. 

(a) Evacuee property. 

Where the right of a landlord to eject his tenant after determining the tenancy under 
the general law is interrupted by a temporary enactment, the right is revived on such enact- 
ment ceasing to be in force.(1) There is nothing in the Administration of Evacuee Property 
Act, 1950, which deprives the landlord of his right to give a notice to his tenant and termi- 
nate his tenancy under this section.(2) Where the property is restored to the landlord under 
the Custodian of Evacuee Property Act in the absence of a previous notice terminating the 
tenancy eviction petition by the landlord is not maintainable.(3) But a purchaser of evacuee 
property from the Custodian cannot evict a tenant introduced by the Custodian without 
notice under section 106 of the T. P. Act.(4) 

(b) Displaced persons. 

Section 29 (1) of the Displaced Persons Compensation Act, 1954 prevails over sec- 
tion 106, T. P. Act and the landlord cannot evict a person who has become a tenant under S. 
29 within first two years of the tenancy.(5) A notice under S. 106 will not be necessary to 
eject a tenant introduced during the period of management of the Court of Wards after the 
release of the land from management.(6) 

(c) Govt. grants. 

Section 2 of the Government Grants Act (1895) exempts Government Grants from 
operation of T. P. Act.(7) . 

(d) A.P. Charitable and Hindu Religious Institutions and Endowments Act. 

The provisions of the A. P. Charitable and Hindu Religious Institutions and Endow- 
ments Act and specially Ss. 75, 76 constitute "Local Law' under section 106 of Transfer of 
Property Act. Therefore notice under S. 106 is not necessary for termination of leases 
under the A. P. Charitable and Hindu Religious Institutions and Endowments Act (17 of 

1966).(8) 

(e) Persons protected by Rent Control Laws. 

By reason of enactment of Rent Acts certain exceptions have been carved out of T.P. 


Section 106 — Note 9 


1. AIR 1928 Cal 436 (437) (DB). (Calcutta Rent Act, III of 1920 — Case relating to — Act expiring during 
pendency of appeal.) 


2. (1971) 73 Pun LR (D) 241 ** 1971 Ren CR 561 (DB) (Delhi) ** AIR 1954 Bom 56 (57) : 55 Bom LR 582 
(DB). 

. 1971 Ren CJ 337 (Delhi). 

. AIR 1970 Raj 272 : 1970 Raj LW 193. 

. AIR 1972 Delhi 156 : 1972 Ren CJ 457. 

. ILR (1973) Kant 777. 

_ 1972 MPLJ 699 : 1972 Jab LJ 857 (DB). 

_ AIR 1977 Andh Pra 100 : (1976) 2 Andh WR 186 (DB). ((1974) 1 APLJ 284, Reversed.) 


[Sce however (1983) 1 APLJ 235 (239). (The Andhra Pradesh Charitable and Hindu Religious Institu- 
tions and Endowments Act is no doubt a local law but the Act does not make any provision for recovery 
of arrears of rent or damage and therefore it is open for a party to resort to a civil suit after giving notice 
under S.106 of the T.P. Act.)] 
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Act. Special statutes have been enacted to cover certain class of leases. Rent Acts give 
special protection to somes classes of Urban leases. While notice under S. 106 of T.P. Act 
determines the lease, eviction notice is. sine qua non for filing eviction suit under Rent 
Acts.(9) There has been no uniformity as to the need for termination of leases under section 
106 of the Transfer of Property Act or where necessary by notice as provided in section 111 
of the T. P. Act, before proceedings for recovery of possession could be initiated in respect 
of properties covered under the various Urban Houses Rent Control Laws in different States. 
But the controversy ought to be considered settled by the decision of seven Judges Bench 
of the Supreme Court in V. Dhanpal v. Yesodai.(10) It has been ruled therein that in order to 
get a decree or order for eviction against a tenant under any State Rent Control Act it is not 
necessary to give a notice under section 106, T. P. Act. Determination of lease under T. P. 
Act is unnecessary and a mere surplusage because the landlord cannot get eviction after 
such determination and the tenant continues to be so even thereafter. That being so, making 
out a case under a Rent Act for eviction of tenant by itself is sufficient and it is not obliga- 
tory to found proceedings on the basis of determination of lease by issue of a notice. Even 
if a lease is determinable by forfeiture under S. 111 of the T. P. Act the tenant continues to 
be a tenant i. e. to say there is no forfeiture in the eye of law; the tenant becomes liable to be 
evicted and the foreiture comes into play only if he has incurred the liability to be evicted 
under State Rent Act, but not otherwise. In view of this clear pronouncement of the law the 
position would seem to be clear that in case of tenants called statutory tenants enjoying 
protection against eviction under State Rent Control Laws the only remedy for the landlord 
to obtain possession is to avail of the provisions under the relevant State Rent Control Act 
which governs the premises. Of course in those cases where the State Rent Control Law is 
not in force or not applicable, the provisions of Transfer of Property Act continue to be 
applicable and have to be obeyed, © -~ 

A view in consonance with the decision of the Supreme Court in Dhanpal's case 
(supra) is taken by the following decisions.(11) The cases decided prior to Dhanpal's case 


9. 2001 (3) ICC 552 (554) (Cal). 


10. AIR 1979 SC 1745 : (1980) 1 SCR 334, (AIR 1975 SC 1111 : AIR 1974 SC 2061 ; AIR 1967 SC 1419; 
AIR 1965 SC 101; AIR 1963 SC 120; AIR 1971 J and K 20, AIR 1971 Delhi 98; AIR 1965 Mys 65; AIR 
1959 Raj 59; AIR 1952 Madh B 121; AIR 1964 Cal 1 (SB); AIR 1964 Pat 401 (FB); AIR 1969 Punj and 
Har 110 (FB); (1969) 2 Mad LJ 585 and AIR 1949 Mad 387, Overruled; AIR 1976 Mad 149, Impliedly 
Overruled; AIR 1976 SC 588, Approved.) ** 2005 (7) Scale 344 (346) ** 2005 Gau LT (Supp) 572 (575) 
** 2004 (1) Mah LJ 941 (946) ** 2004 (1) Guj LR 4 (DB). (Observations to the contrary in 2001 (2) GLR 
i o good law in view of AIR 1979 SC 1745.) ** 1993 MPLJ 595 (599) ** (1990) 2 Mah LR 519 
(523) (Bom). 


11. AIR 1982 SC 783 (1) : (1982) 1 SCJ 190 ** AIR 1981 SC 1738: 1981 All CJ 401 (1) ** AIR 1976 SC 
869 : (1976) 1 SCJ 372 ** AIR 1981 Kant 20: (1981) 1 Kant LJ 568 (FB) ** AIR 1977 Punj 262 : 79 Pun 
LR 144 (FB). (AIR 1969 Punj 26 and AIR 1969 Punj 110 (FB), Overruled.) ** AIR 1967 Mad 57 (72) : 
ILR (1966) 2 Mad 437 (FB) ** AIR 1962 Bom 71 (73) : ILR (1961) Bom 14 (FB) ** 2001 AIHC 2391 
(2395) : 2001 (2) Guj LR 1615 ** AIR 2001 Ker 20 (23) : 2000 (2) Ker LJ 688 ** 2001 (3) Mad LW 792 
(798) : 2002 (1) Rent LR 292. (T.N. Buildings (Lease and Rent Control Act (18 of 1960.) ** 1999 (2) 
AIIMR 296 (297) (Bombay Rents, Hotel and Lodging Houses Rates Control Act (1947).) ** AIR 1996 
All 119 (122) : (1996) 1 RentLR 663 ** AIR 1992 Madh Pra 30 (34) : 1992 MPLJ 254. (M.P. Accommo- 
dation Control Act (41 of 1961).) ** AIR 1991 Cal 291 (293) : (1991) 1 Cal LT 380. (W.B. Premises 


Tenancy Act (12 of 1955).) ** AIR 1991 Kant 290 (301). (Karnataka Rent Control Act (22 of 1961) — 
AIR 1969 Mys. 252, Overruled.) ** 1990 JabLJ 714 (720) ** (1987) Ren CR 556 (557) (Raj). (Rajasthan 
Premises (Control of Rent and Eviction) Act, 1950).) ** AIR 1985 (NOC) 13: (1984) 26 DLT 88 (DB) ** 
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(supra) and taking contrary view must be deemed to be no longer good law.(12) No notice 
under S. 111 read with S. 106 of the Transfer of Property Act or any other law is necessary 


12. 


as a condition precedent to a suit for eviction, unless the relevant Rent Control Act man- 


1984 AlILJ 559 (560) : (1984) 1 All Rent Cas 326. (U.P. Urban Buildings (Regulation of Letting, Rent & 
Eviction) Act (1972).) ** 1984 Srinagar LJ 157 (158, 159) (J & K). (Whether the tenant was a month to 
month tenant or was holding the premises for manufacturing purpose — Notice under S.106 not neces- 
sary.) ** 1984 BLJR 415 (416). (Case under Bihar Buildings (Lease Rent and Eviction Control) Act.) ** 
AIR 1984 Sikkim 1 : (1983) 2 Ren CJ 304 ** (1983) 2 All Rent Cas 333 (335) ** 1983 All Rent Cas 799 
(802, 804) ** AIR 1983 Delhi 114 : 1982 Rajdhani LR 774 ** (1983) 24 Delhi LT 281 (284). (Eviction 
proceedings under S. 14 of Delhi Rent Control Act (1958) — Termination notice under S. 106 is not 
required — But giving of such notice is not forbidden.) ** AIR 1983 (NOC) 13 : 1982 Rajdhani LR 354 
** AIR 1983 (NOC) 83 (Gauhati) ** (1983) 1 Mad LJ 280 (283). (Tenant coming within scope of S. 11 of 
Tamil Nadu City Protection Act (1955) — Notice under S. 106 for his eviction not necessary — He is 
entitled to notice under S. 11 of that Act.) ** AIR 1982 Gauhati 54 : (1982) 2 Ren CJ 79 ** AIR 1982 Goa 
16 : (1982) 2 Ren CJ 380 ** 1982 MPLJ 129 (131). (M.P. Accommodation Control Act (1961) — No 
notice under S. 106 would be required in such cases.) ** AIR 1982 Bom 245 (251) : 1980 Bom CR 679. 
(Whether the tenant is contractual tenant or statutory tenant, in either case, no notice under S. 106 will be 
necessary at all, as the suit under Bombay Rents, Hotel and Lodging House Rates (Control) Act (1947), 
has to be filed only on grounds mentioned in S. 12 and S.13 of that Act.) ** 1981 All LJ 723 : (1981) 7 All 
LR 364 ** AIR 1981 Pat 180: 1981 BBCJ (HC) 218 ** AIR 1981 Raj 114 : 1982 Raj LW 243 ** AIR 
1981 Sikkim 22 : 1981 Sikkim LJ 1 ** 1980 All LJ 880 : 1980 All WC 497 ** 1980 UPLT (NOC) 137 : 
(1980) 6 All LR 380 ** 1980 Bom CR 769 : (1980) 2 Ren CR 288 ** AIR 1980 Cal 381 (DB) ** 1980 
Srinagar LJ 145 : 1980 Kash LJ 122 (135, 136). (Where in a case governed by Jammu and Kashmir 
Houses and Shops Rent Control Act 1966 tenancy was created for a fixed period, with a covenant that the 
landlord could determine it even earlier by giving the tenant one month's prior intimation, but where the 
suit for eviction was brought on the expiration of lease period no further notice in terms of S. 106 would 
be required to be served.) ** 1980 MPLJ 376 ** 1980 MPLJ 361 : (1980) 2 Ren CR 147 ** 1980 MP RCJ 
103 ** 1980 WLN (UC) 171(Raj) ** 1979 UPLT (NOC) 19 : (1979) 2 Ren CR 695 ** 1979 Rajdhani LR 
148 ** (1979) 2 Ren CJ 427 ** (1978) 80 Bom LR 284 : 1979 Mah LJ 83 : (1978) 1 Kant LJ 506 (510, 
511) (DB). (Eviction of tenant sought under Karnataka Rent Control Act 1961 — No notice under S. 106 
necessary.) ** (1977) 2 Rent LR 780 (Punj) ** AIR 1977 Punj 187 : 79 Pun LR 243. (AIR 1969 Punj 110 
(FB); Held Overruled.) ** 1976 Rajdhani LR 613 : (1976) 12 Delhi LT 350 ** AIR 1976 Mad 329 : 
(1976) 2 Mad LJ 84. (AIR 1976 Mad 149, Not followed.) ** (1976) 78 Pun LR 980 ** AIR 1975 Bom 
242 : 1974 Mah LJ 613 ** (1974) 76 Bom LR 218 ** (1973) 2 Mys LJ 66 : ILR (1973) Mys 501 ** AIR 
1972 Pat 7: 1971 BLJR 424 (DB) ** AIR 1972 Punj 339 (340) : 73 Pun LR 927 ** AIR 1971 Andh Pra 
341 : (1971) 2 Andh WR 321 ** AIR 1971 Punj 434 : 73 Pun LR 319 ** 1970 Ren CR 992 (Delhi) ** 
1969 Ren CR 207 (Punj) ** (1968) 70 Pun LR 672 : 1968 Cur LJ 536 ** 1967 BLIR 53 (57) ** (1966) 79 
Mad LW 624(625) : (1967) 1 Mad LJ 20 ** (1965) 67 Pun LR 97 (100) ** (1962) 3 Guj LR 182 (184) ** 
(1962) 40 Mys LJ 888 (889) ** AIR 1961 Cal 175 (177) (DB) ** ILR (1961) Mys 252 (253) ** 1956 Ker 
LT 338 (339) ** AIR 1956 Pat 305 (307) : ILR 35 Pat 396 (DB) ** AIR 1955 Cal 226 (229) : 58 Cal WN 
696 (DB) ** AIR 1953 Bom 332 (333) : 55 Bom LR 341 (DB) ** ILR (1951) 1 Cal 404 (409, 410). 


(1980) 1 Ren CJ 36 (Delhi) ** (1984) 1 All RC 70 (71) ** (1983) 1 All RC 799 (804) ** AIR 1979 Bom 
121 (123, 124) : 1979 Mah LJ 26 ** (1979) 20 Guj LR 107 (DB) ** (1979) 1 Kant LJ 85 (94) ** (1977) 
2 Kant LJ 133 (135) : (1977) 2 Ren CR 661 ** AIR 1977 Pat 90 : ILR (1977) 56 Pat 393 (DB) ** AIR 
1976 Mad 149 : (1976) 1 Mad LJ 149 ** AIR 1976 Andh Pra 205 : (1975) 1 APLJ 283 (DB) ** 1973 
Rajdhani LR 25 ** (1971) 73 Pun LR (D) 241 ** 1971 Ren CJ 482 (Delhi) ** 1971 Ren CJ 474 (Delhi) 
** 1971 Ren CR 243 (DB) (Delhi) ** AIR 1971 Mad 150 (151) : (1970) 2 Mad LJ 386 ** AIR 1971 Pat 
110 : 1969 BLJR 965 (DB) ** (1969) 1 Andh WR 390 : 1969 Ren CR 455 ** (1969) 2 Mad LJ 585 : 
(1969) 82 Mad LW 636 (DB) ** AIR 1969 Pat 16 (DB) ** 1969 Cur LJ 926 : 1969 Ren CJ 1078 (Punj) ** 
AIR 1968 Pat 26 : 1968 BLJR 131 (DB) ** 1968 BLJR 847 (DB) ** 1967 All LJ 598 : 1967 All WR (HC) 
639 ** (1966) 1 Mys LJ 162 : (1966) 5 Law Rep 520 ** AIR 1967 Orissa 113 (114, 115) : ILR (1967) Cut 
64 (DB) ** ILR (1963) 1 Ker 712 (718) ** 1961 All LJ 124 (125) ** AIR 1955 NUC (Ajmer) 4734 ** 
AIR 1952 All 579 (580) : 1951 All LJ 331 ** AIR 1952 Madh B 121 (122, 123) : ILR (1952) Madh B 126 
(DB). 
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dates or the agreement governing the tenancy requires, such a notice. Though the Gangtok 
Rent Control and Eviction Act, 1956 does not provide for and does not require any notice 
terminating the tenancy, yet if under an agreement between the landlord and the tenant, the 
latter is entitled to a notice of certain period before he can be asked to vacate the premises 
or sued for eviction, such a notice must be served on the tenant before he can be proceeded 
against by a suit for eviction and the right of the tenant to receive such a notice is in no way 
affected by the Gangtok Rent Control and Eviction Act, 1956.(13) 


(i) C.P. and Berar Rent Control Order. 


A valid quit notice under S. 106 with the previous written permission of Controller is 
necessary for getting decree for eviction in a case governed by provisions of Cl. 13 (3) of 
the C. P. and Berar Letting of Houses and Rent Control Order. The C. P. and Berar Letting 
of Houses and Rent Control Order has an entirely different complexion of its own and, 
therefore ratio decidendi of V. Dhanpal's case (supra) will not apply to the leases governed 
by the C. P. and Berar Order.(14) On obtaining permission of Rent Controller, the landlord 
gave notice to tenant terminating his tenancy and filed suit for eviction. On tenant filing 
appeal against order of Rent Controller, the landlord withdraw the suit and accepted rent 
after withdrawal of suit. Appeal was dismissed thereafter landlord issued fresh quit notice 
and filed suit thereafter. Held that fresh suit filed after giving fresh notice was maintain- 
able. Fresh permission was not necessary. The tenant not having raised the plea of fresh 
tenancy in appeal against order of Rent Controller was estopped from raising it in Revision 
before High Court. Acceptance of rent after withdrawal of suit revived old tenancy and the 
landlord had no intention to create fresh tenancy.(15) However where a eviction suit under 
Rent Control Act is withdrawn and the landlord files civil suit for eviction of tenant the suit 
has to be preceded by quit notice under S.106 the notice given under Rent Act would not 
enure to benefit of landlord because with withdrawal of petition under Rent Act, actions 
taken including giving of notice thereunder goes.(16) 

(ii) P. & H. Rent Act. 


Where a tenant of a shop surrendered tenancy for purpose of construction and there- 
after the landlord constructed a new shop and let it to same tenant, it being new construc- 
tion, Rent Act would not apply and the landlord could evict the tenant by issuing quit 
notice under S. 106.(17) Notice to quit is not necessary when eviction is sought under T.N. 
Rent Control Act.(18) 

(iii) T.N. Rent Act. 


Where the landlord, a denominational temple is a private religious institution and is 
not exempted from applicability of T. N. Buildings (Lease and Rent Control) Act (1960), it 
i ae 
13. AIR 1985 Sikkim 10 : (1983) 2 Rent CJ 538 ** 2004 (1) Guj LR 4 (9, 10) (DB). 

14. 1981 Mah LJ 981 (984, 985) (DB). ** 1984 Mah LJ 959 (963). 


[See also AIR 1977 Bom 181 : 1976 Mah LJ 828 (DB). (Suit for ejectment — Permission under clause 13 
(3) (vi) of C.P. and Berar Letting of Houses and Rent Control Order obtained — Filing of suit before Civil 
Court after giving notice under Section 106 is not a continuation of proceeding before the Rent Controller 
— It is an independent and distinct proceeding. )] 


15. (1990) 1 Mah LJ 594 (597) (Bom). 
16. AIR 2004 Mad 267. 

17. 2000 (1) Ren CR 388 (395) (P & H). 
18, 2001 (3) Mad LW 792 (798). 
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can maintain action for eviction of tenant under the T. N. Act and not under S. 106 of the 
T. P. Act.(19) 


(iv) U.P. Rent Act. 


Where it is found that the rented building is not controlled by Rent Act (U. P. Act 13 
of 1972) the termination of lease and eviction of tenant will be governed by 
T. P. Act.(20) Where it is established on evidence on record that the building was con- 
structed within 10 years of filing the suit for termination of tenancy, the Rent Act (U. P. Act 
13 of 1972) did not apply. Therefore, determination of tenancy under S. 106 was proper.(21) 
Where a tenant who was in arrears of rent was served with notice under S. 106 terminating 
tenancy on expiry of 30 days from date of service of notice and the tenanted premises was 
one to which U.P. Rent Act applied it was held that there was no requirement of giving any 
separate notice under S. 20(2)(a) of U.P. Act.(22) 

(v) W. B. Rent Act. 


The notice to quit under S. 13 (i), (j) of the W. B. Premises Tenancy Act (1956) is 
governed by S. 106 of the T. P. Act.(23) Section 13 (6) of the W. B. Premises Tenancy Act 
(12 of 1956) contemplates notice to suit and not notice to quit. It should not be of less than 
one month and should expire with the month of tenancy.(24) Where an agreement is en- 
tered into between landlord and tenant whereby the tenant agrees to vacate the premises 
after expiry of stipulated period, the agreement comes within S. 13 (1) of the W. B. Pre- 
mises Tenancy Act and the question of landlord serving notice under S. 13 (6) of the Act 
does not arise.(25) 

Where eviction decree was passed under the T. P. Act at the time W.B. Rent Act was 
not operative in the concerned area, but subsequently Rent Act was made applicable to that 
area, conferring protection under the Act to the tenant, the eviction decree became nullity 
and the execution court could take notice of this change brought about by the Rent Act.(26) 


Ejectment notice intended to be issued under Section 106 r. w. S. 13 (6) West Bengal 
Premises Tenancy Act erroneously mentioned S. 102 instead of S. 106, but tenant was not 
misled thereby. Held, mistake in mention of section would not invalidate notice. A notice 
was to be viewed not with the purpose of giving it a meaning which would invalidate it but 
with the purpose of seeing that the notice be properly interpreted as valid.(27) 

Once it is established that prior to institution of the suit a valid notice in terms of 
S.106 was duly served upon the tenant, there was no necessity for the Courts to consider 
whether the grounds mentioned in the plaint had really existed, as required under the West 
Bengal Premises Tenancy Act.(28) 


19. AIR 1990 Mad 337 (346). 
20. 1993 (21) All LR 265 (267). 
21. 2000 All LJ 1746 (1748) : 2000 AIHC 4080. 
22. 2006 (6) ALJ (NOC) 1214 (All). 
23. AIR 1985 Cal 269 (271) : (1985) 1 Cal HN 239. 
24. 2001 (3) ICC 552 (554) (Cal). 
25. AIR 1999 Cal 1 (9) : 1999 (1) Cal HN 252. 
26. AIR 1990 Cal 105 (118) : (1989) 93 Cal WN 514. 
27. AIR 1985 Cal 129 (133). 
28. 2006 (2) Cal HN 277 (277) (DB). 
[Vol. 3} 7 T. P. Act/ 15 
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(vi) M. P. Rent Act. 

Quit notice and determination of tenancy is not required to accommodation where 
M.P. Accommodation Control Act (41 of 1961) is applicable.(29) 

(vii) East Punjab Rent Act. 

Service of notice under S. 106 of T.P. Act is not necessary for eviction of tenant under 
East Punjab Urban Rent Restriction Act (3 of 1949). Making out case under Rent Act for 
eviction tenant by itself is sufficient.(30) No notice u/S. 106 of T.P. Act is required or 
necessary in an eviction petition filed under Delhi Rent Control Act.(31) 

(f) Tenancies not governed by Rent Control Laws. 

Where a lease is not expressly included under the purview of the State Rent Act and is 
under the T. P. Act, there is no requirement save and except service of notice under S. 106 
and filing of suit for recovery of possession.(32) 

Where a building is owned by Life Insurance Corporation of India, U. P. Rent Act (U. 
P. 13 of 1972) does not apply. Tenant can be evicted by giving notice under S. 106.(33) 

Where demised premises is owned by a wakf the tenant is not entitled to protection 
under the Rent Act and his tenancy can be terminated by serving notice under S. 106.(34) 

A tenant of a recognised Educational Institution (Aligarh University) is liable to be 
evicted by giving notice under S. 106 and is not entitled to protection under the U. P. Act 13 
of 1972 )(35) 

Where open land is taken on lease for commercial purpose and a temporary shed is 
constructed thereon by lessee without permission of the landlord, the provisions of the 
Rent Act (U. P. Act 13 of 1972) would not be attracted in eviction proceedings. Conse- 
quently suit for eviction of lessee before the Civil Court would not be barred.(36) When 
rent of the premises was more than Rs. 2000/- the provisions of U.P. Rent Act would not 
apply. Notice under S. 106 would be sufficient for filing eviction suit.(37) 

When period of 10 years from date of first assessment has not lapsed, U. P. Act 13 of 
1972 is inapplicable. Lease can be terminated by notice under S. 106(38) 

Where the provisions of U. P. Act 13 of 1972 are not applicable to the just premises, 
it is not necessary for the landlord to give notice of demand for arrears of rent while termi- 
nating tenancy by giving notice under S. 106.(39) 
eee ee 
29. AIR 2008 (NOC) 1817 (MP). 

30. AIR 2007 (NOC) 2673 (P & H) ** 2007 (1) Land LR 164 (164) (P & H). 
31. 1993 (50) DLT 514 (517). 

32. 1995 (1) Rent CJ 346 (352) (Cal). 

33. 1998 (2) All Rent Cas 637 (638). 

34. 1997 AIHC 1217 (1222) (All) : 1997 (30) All LR 572. 

35. 1996 (2) All Rent Cas 612 (613). 

36. 1991 All LJ 897 (900) : 1991 All WC 900. 


37. 2007 (5) ALJ 534 (Utr) ** AIR 2008 NOC 739 : 2008 (1) AIR Kar R 564 (Cases under Karnataka Rent 
Control Act.) 


1988 All LJ 1244 (1245) : (1988) 2 All RC 339. 
9. (1984) 2 All RC 185 (187). 
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Where provisions of U. P. Act 13 of 1972 is not applicable to the tenanted premises 
and one month's notice to clear arrears of rert and terminating tenancy is created, provi- 
sions of S. 114 relating to forfeiture cannot be invoked. (40) 


Temporary shed constructed by lessee on the open plot taken on lease. Provision of U. 
P. Act 13 of 1972 inapplicable, Eviction suit in Civil Court is maintainable.(41) 


Where it was agreed between the parties that the tenant will demolish dilapidated 
sructure standing on the land and will erect new structure for the purpose of running a 
Nursery School and actually tenant started enjoying the premises only after new structure 
was put up, the tenancy shall be deemed to be of the land alone. Thus Rent Control Court 
will have no jurisdiction in the matter of eviction of the tenant.(42) 


Where the eviction suit pending against tenant under Delhi Rent Control Act is with- 
drawn by landlord as the premises has gone out of purview of Rent Act due to increase of 
rent and thereafter the landlord files a fresh suit under general law issuance of quit notice 
under S. 106 is not necessary.(43) 


In the instant case cinema theatre along with furniture, fixtures and machinery neces- 
sary for exhibition of films were leased to lessee. The use of cinema theatre as a building 
with machinery required for exhibition of films and for better exhibition thereof, with help 
of sound system, accoustics etc., is essential. The provision of constructed premises is only 
incidental in such a case. Consequently, the dominant purpose of lease being that of allow- 
ing use of the cine exhibition machinery, fittings, sound system etc. the use of the building 
was incidental, the premises would fall outside the purview of S. 5(8) and S. 5(8A) of the 
Bombay Rent Act. Termination of lease as per provisions of S. 106 would therefore be 
valid. (44) 

10. Usage to the contrary. 


The presumption as to the duration of a tenancy and its mode of determinability under 
this section will not apply to cases, where there is a usage to the contrary.(1) Thus, it has 
been held that according to local custom a month’s notice to quit instead of 15 days’ notice 
as required by this section will probably be necessary to determine a tenancy of buildings 
in the city of Bombay.(2) But in the city of Calcutta there would seem to be no special 
custom extending the fifteen days’ notice provided for by this section for monthly tenan- 
cies of buildings.(3) It has been held by the Sind Judicial Commissioner’s Court that, where 
local custom requires a monthly tenancy to be determined by a month’s notice, it need not 


40. 1995 All LJ 882 (884). 
41. 1991 All LJ 897 (900) : 1991 All WC 900. 
42. 1997 AIHC 2004 (2005) : 1997 (2) Mad LJ 148. 
43. AIR 2008 SC 673 : 2007 AIR SCW 7785. 
44. AIR 2008 NOC 1647 : 2008 (2) AIR Bom R 419. 
Section 106 — Note 10 
1. (1878) 3 Cal 696 (699) (DB). 
2. AIR 1925 Bom 167 (167). 
3. (1935) 39 Cal WN 1069 (1071). (12 Beng LR 263, Explained.) 


[See also (1874) 12 Beng LR 263 (265). (Tenancy in Calcutta is presumed to be monthly terminable by a 
month's notice. )] 
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be served in the manner prescribed by this section.(4) There being a “usage” to the con- 
trary in such a case, the provision of this section do not apply. 
11 Immovable Property. 

A demise must have a subject-matter and if it is destroyed i.e. the building is totally 
destroyed, the lease comes to an end. Notice under S. 106 is oppose_in such case.(1) 

Lease of running business is not a lease of immovable property and therefore the 
provisions of S. 106 are not applicable thereto.(2) 

Where the terms of document prove beyond doubt that what was leased was not of a 
building simpliciter but.it was a transfer of business, it was not a lease of immovable prop- 
erty within meaning of S. 105 and hence no need to issue notice under S. 106 for terminat- 
ing the lease of business.(3) 

A jalkar or right of fishery is immovable property within the meaning of this sec- 
tion.(4) 

See also Notes on section 3. 

12. Presumption of yearly or monthly tenancy under this section. 

Under this section, in the absence of a contract, local law or usage to the contrary, a 
lease of immovable property for agricultural or manufacturing purposes should be deemed 
to be one from year to year and a lease for any other purpose should be deemed to be one 
from month to month. Hence, where there is no satisfactory evidence as to the period for 
which a lease has been granted, it will be deemed to be one from year to year (1) or one 


4. AIR 1927 Sind 24 (25). 
Section 106 — Note 11 
1. AIR 1984 Ker 181 (184) : 1984 Ker LJ 538. 
2. (1990) 2 Mad LJ 391 (392). 
3. (1992) 2 Mad LW 213 (218). 
4. (1893) 20 Cal 446 (448) (DB). 
Section 106 — Note 12 


1. AIR 1965 All 187 (189) : 1964 All LJ 1033. (Lease found to be one for manufacturing purpose — 
Presumption applies even if lease is not reduced into writing and registered.) ** AIR 2004 (NOC) 371 
(Ker) : 2004 AIHC 1728. (Period of lease was only for six months — It cannot be deemed to be a tenancy 
from year to year under S. 106.) ** 2001 (1) Andh LT 194 (200) ** AIR 1965 All 326 (330) : ILR (1965) 
2 All 519 (DB). (Lessee holding over under lease for eviction of paddy husking mill after its determina- 
tion.) ** AIR 1959 Andh Pra 346 (347) : ILR (1958) AP 868 (DB) ** AIR 1955 Assam 102 (104) (DB). 
(Lease for manufacturing purposes — Ordinarily it should be held as a yearly tenancy.) ** AIR 1954 
Assam 58 (59) : ILR (1953) 5 Assam 207 ** AIR 1922 Bom 402 (402) : ILR 47 Bom 4 (DB). (Tenancy.) 
** AIR 1918 Pat 468 (468) : 3 Pat LJ 576. 


[See also AIR 1956 SC 305 (312) : 1956 SCR 1. (Mortgagee of agricultural land inducting lessee on land 
under his power of management — Lessee continued by mortgagee after termination of period of lease — 
Assuming he had the power to do so under S.76 (a) the lessee at the best can have the status of a tenant 
from year to year — He cannot continue in possession after termination of the agricultural year during 
which redemption of mortgage takes place.) ** AIR 1943 Mad 311 (312) ** AIR 1920 Nag 62 (62). 
(Waste land — Money spent for cultivation — No presumption of permanent tenancy.) ** AIR 1921 Bom 
224 (224) : 45 Bom 350 (DB) ** (1929) 117 Ind Cas 842 (846) (DB) (Cal). (The fact that the tenant had 
been in long possession may give rise to an inference that he was a tenant from year to year.)] 
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from month to month (2) according to the purpose of the lease, unless there is any local law 
or usage to the contrary. 


It thus creating a presumption of yearly tenancy in regard to agricultural leases. The 


section only gives effect to a principle generally recognised in India.(3) 


In the cases cited below(4) a lease of shops in Punjab, where this Act is not in force, 


was held to be one from month to month on the analogy of this section. 


Under this section, a lease which is not for agricultural or manufacturing purposes 


must be presumed to be one from month to month. This presumption will apply even to a 
building lease.(5) Where house property is given on lease presumption is that it is on monthly 


2 


u 


(1983) 2 All Rent Cas 852 (856, 857). (Where lease was created in respect of shop, i.e. it was not for 
manufacturing or agricultural purposes, then, in absence of registered lease-deed, a month to month ten- 
ancy under S.106 would come into existence.) ** AIR 2003 (NOC) 64 : 2003 (3) Andh LD 157 ** (1983) 
2 Bom CR 140 (153). (Where the lease created in favour of sub-tenants, in respect of a godown, did not 
comply with provisions of S.107, in the sense that no contract of lease by registered instrument was 
created, then the presumption in S.106 as to the nature of tenancy on the basis of user, would be attracted, 
and tenancy would be held to be a monthly tenancy.) ** AIR 1965 Pat 311 (313) (DB) ** ILR (1964) 1 
Ker 83 (85). (Lease of godown.) ** 1964 Ker LT 455 (456) : 1964 Ker LJ 536 ** (1962) 40 Mys LJ 1000 
(1002). (Tenancy for one year — Tenancy for residential purpose — Tenant holding over after expiry of 
term — Tenancy becomes month to month tenancy.) ** AIR 1961 Andh Pra 1 (2) : ILR (1960) 2 Andh 1 
(FB). (Lease of a house.) ** ILR (1961) Mad 976 (982). (Lease for term — Tenant holding over after 
expiry of term — Object of lease not manufacturing purpose — Tenancy can be deemed to be only 
monthly tenancy.) ** AIR 1959 Andh Pra 346 (348) : ILR (1958) Andh Pra 868 (DB). (Lease of residen- 
tial premises.) ** AIR 1959 Cal 181 (186) : ILR (1959) 1 Cal 639 (DB). (Tenancy taken for starting motor 
repairing workshop.) ** AIR 1955 Cal 502 (503) : 95 Cal LJ 230 (DB). (Lease for residential purpose.) ** 
AIR 1955 Kutch 11 (12). (Mortgagee in possession granting lease not for any specific period — Lease can 
be determined in manner provided by Section 106 upon redemption.) ** (1955) 21 Cut LT 97 (99). (Lease 
for building purposes is to be presumed to be monthly tenancy.) ** AIR 1954 Assam 58 (59) : ILR (1953) 
5 Assam 207 ** AIR 1953 Orissa 245 (245) : 19 Cut LT 29. (Tenancy for residential purposes.) ** AIR 
1952 Cal 455 (460). (Holding over after expiry of lease — Lease not for manufacturing or agricultural 
purposes — Absence of agreement as to terms of holding over — Lease must be deemed to be one from 
month to month.) ** AIR 1952 Mys 139 (141) : ILR (1953) Mys 7 ** (1947) 52 Mys HCR 172 (177) (DB) 
** (1905) 32 Cal 243 (246) (DB). (Where it was agreed that instead of paying rent a lessee was to give his 
services as family doctor to the lessor: the lease was a lease from month to month terminable by fifteen 
days’ notice expiring with the end of month of the tenancy.) ** AIR 1926 Nag 147 (148) ** AIR 1937 Nag 
321 (321) : ILR (1937) Nag 406 ** (1906) 10 Cal WN 841 (844) (DB) ** AIR 1940 Cal 89 (91) : ILR 
(1939) 2 Cal 254. 


[See also AIR 1918 Mad 419 (419) (SB). (Tenant alleging permanent tenancy — Burden of proof is on 
tenant — In absence of proof tenancy must be deemed to be a monthly one and determinable by notice.) 
** (1897) 24 Cal 440 (446). (Ordinary inference as to a lease of buildings in Calcutta at a monthly rent 
would appear to be that the tenancy is from month to month.)] 


. AIR 1923 Lah 659 (659, 660) ** (1890) 13 Mad 60 (62) (DB) ** (1878) 3 Cal 696 (699) (DB) ** (1891) 


4 CPLR 47 (47) ** (1891) 4 CPLR 55 (55) ** (1921) 62 Ind Cas 390 (391) (DB) (Mad) ** (1910) 6 Ind 
Cas 701 (701) (DB) (Mad) ** (1896) 20 Bom 78 (82) (DB) ** (1870) 7 Bom HCR (AC) 111 (113, 114) 
(DB) ** (1868-69) 5 Bom HCR (AC) 179 (179, 180) (DB) ** 1877 Bom PJ 182 (DB). 


[See however (1900) 23 Mad 318 (327, 328) (DB). (The general presumption does not apply to agricul- 
tural leases in zamindari areas.)] 


_ (1913) 19 Ind Cas 493 (495) (DB) (Lah) ** 1898 Pun Re No.33 P. 113, (114) (DB). 
_ AIR 1959 Assam 174 (175) ** (1955) 21 Cut LT 97 (99) ** AIR 1952 SC 23 (27): 1952 SCR 269 ** AIR 


1941 All 399 (399, 400) ** (1909) 1 Ind Cas 66 (69) (DB) (Cal). (Correctness of 23 Suth WR 399 
doubted.) ** AIR 1938 All 42 (43) : ILR (1938) All 53 (DB). (Burden to rebut presumption lies on lessee.) 
** AIR 1919 Cal 400 (400). (Mere fact that rent is payable annually does not make lease a yearly one. See 
note 15.) ** AIR 1939 Pat 296 (303) ** AIR 1939 Mad 247 (249). 
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basis.(6) See also S. 105, Note 26. 

The rule of construction embodied in this section applies not only to leases of uncer- 
tain duration but also to leases implied by law which may be inferred from possession and 
acceptance or rent and other circumstances.(7) See also Note 18. 

Lease of Khandsari Sugar Mill for one cane crushing season being for less than one 
year and annual rent not being reserved is not registrable.(8) 

In suit for recovery of arrears of rent as filed by landlord against tenant, there was no 
specific denial of such relationship in pleadings. In earlier suit by landlord for eviction of 
tenant under S. 17 (3) of W. B. Premises Tenancy Act, tenant admitted that he was a tenant 
under landlord. There was proof of payment and acceptance of monthly rent for first 15 
days. Quantum of rent payable was never challenged. Held, there was a monthly tenancy 
on an agreed rent.(9) 

Where the lease period was for a period of four years evidenced by an unregistered 
document it would be deemed to be monthly tenancy under provisions of S. 106 of Act.(10) 
12-A. Composite tenancy vis-a-vis integrated tenancy. 

There is a difference between (a) a composite tenancy or a tenancy for a mixed pur- 
pose, and (b) an integrated contract of tenancy for dual purposes. There may be several 
purposes for which the tenancy premises may be let out . Broadly speaking the premises are 
let out either for the purpose of residence or for a non-residential or commercial purpose. A 
legislation may classify the purpose of letting into several categories by adopting some 
other criterion just as the Bombay Act does. (See sub-section (1) of S. 6). In case of tenanc y 
of type (a) for a composite or mixed purpose, the premises are let out for defined purposes, 
more than one, leaving the option open to the tenant to use the entire tenancy premises as 
one unit for either or both purposes. The tenancy premises are not divided or demarcated 
separately into two so as to specify which part of the tenancy premises will be used for 
what purpose. In other words, in case of tenancy for composite purpose, the two diverse 
purposes for user of the premises are so blended or mixed up that they cannot be separated 
by dissecting the tenancy premises into compartments. But, in case of tenancy of type (b), 
which is a single tenancy for dual purposes, the contract of tenancy is no doubt an inte- 
grated one but the premises are demarcated or divided by reference to the purpose for 
m O ee 


NOTE — See cases under Note 47 in which a building lease by the Government for building purposes 
was presumed to be one from year to year on the analogy of English Common law. 

6. 1997 ATHC 1098 (AP) : 1996 (4) Andh LT 33. 

7. AIR 1965 All 326 (330) : ILR (1965) 2 All 519 (DB). (Lease coming into existence in view of S.116.) ** 
AIR 1960 Pat 344 (348) : ILR 39 Pat 140 (FB) ** AIR 1957 Raj 118 (120) : ILR (1957) 7 Raj 262. (Tenant 
holding over after expiry of term of original lease — Nature of tenancy becomes month to month under 
S.106.) ** AIR 1952 SC 23 (26) : 1952 SCR 269 ** (1905) ILR 32 Cal 123 (128). (Lease for term for 
other than agricultural or manufacturing purposes — Tenant holding over after expiry of term — Lease 
after expiry of term is one from month to month under S.116 read with this section.) 


8. AIR 1994 Andh. Pra 206 (219) : 1993 (2) LS (AP) 318. 
9. AIR 1980 Cal 128 (130). 
10. 1983 TLNJ 208 (212). 


Duration of leases in absence of contract [S106N 13] 231 


which they will be separately used. The cases at hand are illustrations of the latter type, 
type (b), of an integrated contract of tenancy of dual purposes, where different portions are 
earmarked for different types of user. The contract of tenancy is one but it clearly sets out 
that out of the two rooms let out under one tenancy agreement, the tenant shall use the room 
in the front for non-residential purpose and the room in the backside for the purpose of 
residence. The entire tenancy premises cannot be used inter-changing the users nor can the 
entire premises be subjected to simultaneous user as residence and commerce both, without 
defining which part of the premises shall be used for what purpose. Therefore, the purpose 
of letting, in the case at hand, falls under type (b) and is not composite or mixed. The legal 
implication is that in case of tenancy for composite or mixed purpose i.e. type (a) the need 
may arise for determining the dominant purpose of letting. However, the theory of domi- 
nant purpose or principle of predominant purpose of letting is irrelevant in the case of 
tenancies of type (b) when it is known, as previously agreed, that a particular portion of the 
premises shall be used for one purpose while another portion shall be used for another 
purpose.(1) 
13. Lease for agricultural or manufacturing purposes. 

This section provides that in the absence of a contract, local law or usage to the con- 
trary, a lease for agricultural or manufacturing purposes shall be deemed to be one from 
year to year. This provision has to be read with S. 117, under which provisions of this 
chapter will not apply to leases for agricultural purposes except in so far as they may be 
made specially applicable by a notification of the State Government. The result is that in 
the case of agricultural leases, the presumption of yearly tenancy under this section will 
apply only if the section has been made applicable to such leases by special notification 
above mentioned.(1) The principle of the section may be applied to such leases.(2) The 
deeming provisions of S. 106 to treat a lease for agricultural purpose as one on year to year 


Section 106 — Note 12A 
1. AIR 2002 SC 3073 (3076) : 2002 AIR SCW 3535 : 2002 (6) Scale 61. 
Section 106 — Note 13 


1. AIR 1975 Pat 113 : 1975 BLJR 339 (FB) ** AIR 1982 (NOC) 20 : (1981) 94 Mad LW 471 ** (1982) 2 
Mad LJ 454 (459) ** (1975) 88 Mad LW 728. (In absence of a notification under S.117, notice to quit for 
vacating an agricultural tenant is not necessary under Karaikal Tenants Protection Order.) ** (1967) 1 
Andh WR 301 (303). (S. 106, though inapplicable in terms to agricultural leases, may be applied as 
representing the rule of justice, equity and good conscience.) ** (1913) 13 Mad LT 450 (455) : 24 Mad LJ 
571 ** AIR 1919 Pat 254 (256) (DB). 


[See however AIR 1967 Assam 99 (100). (The construction of S.117 has to be so made as to say that it 
applies only to those leases which are not specifically provided for in the provisions of the chapter.)] 


2. AIR 1977 Mad 364 : (1977) 2 Mad LJ 265. (In the instant case there was a lease of right to collect usufruct 
from the cocoanut trees which in fact was an agricultural lease with respect to the immovable property. On 
expiry of the lease the lessee continued in possession for indefinite period on the principle of holding over 
and on the basis of an oral grant of lease. The provision of notice to determine the lease is based on justice, 
equity and good conscience and as such is applicable to the case of agricultural lease also. Since there was 
no notice of termination of the lease before filing of the suit to recover possession of the lease-hold, the 
suit was not maintainable.) ** AIR 1956 Nag 115 (116) : ILR 1956 Nag 630 (DB) ** AIR 1948 Mad 127 
(128) (DB). (Demand for possession is not notice to quit — Tenant's willingness to surrender holding on 
certain payment by landlord — Offer not accepted by landlord — Tenant’s right to have notice to quit not 
affected — Commented upon in AIR 1953 SC 228 (233) ** AIR 1949 Mad 148 (151) (DB) **AIR 1948 
Mad 275 (279) : ILR (1948) Mad 757 (FB). 


232° [S TOGNTS] Duration of leases in absence of contract 


basis would come only if there would be no contract to the contrary. Where the tenant 
admits that the lease for open land is on month to month basis and quit notice is also 
accordingly given termination of tenancy by one month’s notice is proper. The tenant can- 
not be allowed to say that in view of the nature of lease, 6 months notice was necessary.(3) 


(a) Agricultural purpose. 

Lease for keeping of the buffaloes on the leased premises and carrying on milk busi- 
ness at such premises by the lessee is a lease, for agricultural purpose.(4) Where under the 
lease not only right to pluck fruits from trees was given to the lessee but he was also 
impliedly given right to cultivate land the lease was an agricultural lease.(5) A lease was 
given for cutting down timber in forest land and subsequently the same land was given to 
another for cultivation at an annual rent but no period was fixed the lease was for an agri- 
cultural purpose.(6) A lease of a village or of a share in a village for the purpose of bringing 
it under cultivation is a lease for agricultural purpose.(7) Tenancy for residential purposes 
and for stacking timber which is commercial purpose is not for agricultural purposes.(8) 
Though the cultivation of indigo is certainly an agricultural purpose, the manufacture of 
indigo cannot be said to be agricultural purpose.(9) The fact that a portion of a holding used 
for residential purposes is planted with fruit bearing trees does not alter the character of the 
holding.(10) Mere fact that there is a right to plant fruit trees or pluck the fruits of trees 
would not by itself convert lease for residential purpose into horticultural lease.(11) 

See also S. 105, Note 1. As to when a lease can be regarded as being for agricultural 
purposes, see S. 105. Note | and S. 117, and the undermentioned cases.(12) 

When the letting of the land is for non-agricultural purposes, a subsequent user for 
agricultural purposes would not affect the incidents of the tenancy.(13) Where the premises 


3. 1997 (1) All Rent Cas 580 (586). 
4. AIR 1977 Andh Pra 363 : (1977) 2 Ren CR 668. 

5. 1999 (2) Mad LW 112 (119). 

6. AIR 1935 Oudh 90 (92) : 10 Luck 490. 

7. AIR 1918 Nag 210 (211) ** (1909) 2 Ind Cas 993 (993) (Cal). 
8. AIR 1952 Assam 100 (102) : ILR (1952) 4 Assam 401 (FB). 
9. (1904) 31 Cal 174 (176) (DB). 

10. AIR 1921 Cal 379 (380) (DB). 

11. AIR 1926 Cal 312 (313) (DB). 

Ue 1969 MPLI 470 : 1969 Jab LJ 408. (Where agricultural lands are let out without any registered deed or 
without creating any permanent tenancy or sub-tenancy, the presumption will be that the letting was from 
year to year and that status cannot be denied to the sub-tenant merely because of the death of the tenure 
holder or because of his reluctance to renew the sub-lease.) ** AIR 1967 Pat 142 (143, 144): 1966 BLJR 
604. (A thikka settlement is not an agricultural lease as the main purpose is rent farming and along with it 
the settles are given the right to cultivate some land.) ** AIR 1926 Cal 312 (313) (DB). (Mere fact that 
there is aright to Plant fruit trees or pluck the fruits of trees would not by itself convert lease for residen- 
tial purpose into horticultural lease.) ** AIR 1933 Cal 643 (644). (Parent holding may be agricultural and 
sub-lease may be residential.) ** AIR 1922 Cal 201 (202) (DB). (Transfer of agricultural lease — Fresh 
settlement in favour of transferee for non-agricultural purpose — T.P. Act applies.) 

13. (1936) 164 Ind Cas 446 (447) (Cal) ** AIR 1950 Cal 20 (22) : ILR (1950) 2 Cal 268 (DB). (Lessee of non- 
agricultural land sub-leasing part for residential purposes —Lessee, inheriting the land on lessor's death, 


amalgamating the land with agricultural lands of his own — Character of sub-lease which commenced as 
lease of non-agricultural land is not thereby affected.) 
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are taken on lease by the Food Corporation of India for storing paddy, repacking and drying 
during rainey season, the user is neither for purpose of manufacturing nor agriculture. Thus 
the tenancy is from month to month. (14) As will be seen later in this Note a tenancy which 
is not exclusively for an agricultural purpose but is one for multiple purposes, e.g. partly 
for agricultural and partly for non-agricultural purposes is one for any other purpose. 

(b) Manufacturing purpose. 


The word ‘manufacturing’ in this section should be given its commonly understood 
meaning which is neither the etymological meaning nor the technical meaning as applied to 
mechanical industry or commerce. The popular concept is that there must be production of 
anew or a different article or a process which converts one kind of article into another.(15) 
The tests for determining whether a lease is granted for purpose of "manufacturing pro- 
cess” are as follows :— 

(i) That it must be proved that a certain commodity was produced; 

(ii) That the process of production must involve either labour or machinery; 

(iii) That the end product which comes into existence after the manufacturing process 
is complete, should have a different name and should be put to a different use. In 
other words, the commodity should be so transformed as to lose its original char- 
acter.(16) The question whether a lease is for a manufacturing purpose is one of 
fact.(17) Whether the tenancy is for manufacturing purpose or agricultural pur- 
pose has to be decided as on the date when the tenant had taken the premises on 
lease and the subsequent events even if there is change in user, is of no availe to 
determine the purpose of the lease.(18) The Court in considering the question 


14. 1997 (2) CTC 147 (151) (Mad). 


15. AIR 1952 Cal 320 (321, 322) : 86 Cal LJ 12. (In this sense printing simpliciter is not necessarily a 
manufacture.) 


16, AIR 1982 SC 127 : 1982 UJ (SC) 23 ** (1971) 75 Cal WN 687 : 1971 Ren CR 810. (Manufacturing means 
to work up materials into forms suitable for use and what is a manufacturing purpose depend on the facts 
of each case, viz., nature of the goods manufactured, the ingredients used, the process and machinery and 
the power with the assistance of which the goods are manufactured.) 


17. AIR 1963 Cal 198 (204) (DB). (Lease of premises for both building and repairing of coaches and motor 
cars — Lease is for manufacturing purposes.) ** AIR 1962 Cal 608 (610) : 66 Cal WN 414. (Hosiery 
factory run on premises — Occupation of one room by officer for residence — Still tenancy is for manu- 
facturing purpose.) ** ILR (1961) Mad 976 (982). (Lease of plot of land for carrying on groundnut 
business — Not one for manufacturing purposes — Six months’ notice expiring with end of year not 
necessary.) ** AIR 1959 Cal 181 (186) : ILR (1959) 1 Cal 639 (DB). (Tenancy for starting a motor 
repairing workshop is not a lease for manufacturing purpose.) ** AIR 1954 Cal 224 (225) : ILR (1955) 2 
Cal 275. (Preparation of sweets cannot generally be described as manufacture.) ** AIR 1952 Cal 320 
(321, 322) : 86 Cal LJ 12. (Printing simpliciter is not necessarily a manufacture.) ** AIR 1946 Cal 317 
(318) : ILR (1946) 1 Cal 537 (DB). (Hosiery manufacture — Lessee carrying on knitting and cutting 
operation on leased premises though yarn from raw material was produced on another premises — Lease 
held to be for manufacturing purposes.) ** AIR 1923 Rang 13 (15) (DB). (Failure by tenant defendant to 
plead manufacturing purpose will amount to admission that lease is not for such a purpose.) 


18. 1997 (2) CTC 147 (151) (Mad) ** AIR 1983 Andh Pra 253 : (1982) 2 Andh LT 326 ** AIR 1977 Cal 303 
: ILR (1979) 1 Cal 184 (DB). (In a suit for ejectment it is for the defendant pleading in a validity of notice 
to quit to prove that the lease or tenancy of immovable property was for manufacturing purposes. It may 
be that during the continuance of the tenancy taken for purposes other than manufacturing one the tenant 
might have started manufacturing business subsequently but that will not entitle him to get six months 
notice to quit the suit premises expiring with the end of a year of tenancy.) 
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must look to the original intention of the parties which can be gathered from the 
deed itself and not to the subsequent conduct of the lessee.(19) Where there was 
no evidence showing that the plaintiffs ever consented to use the premises for 
manufacturing purposes, it cannot be said that the premises was meant or let for 
manufacturing activity and hence objection regarding period of notice for pur- 
pose of service of notice wouldnot be tenable.(20) Where the premises are given 
on rent for residential purpose but the tenant carries out manufacturin g activities 
therein, termination of tenancy by giving 15 days notice is sufficient and 6 months 
notice is not necessary on ground that manufacturing activity was carried.(21) 


(bb) Dominant purpose is relevant. 


If purpose is not exclusively manufacturing purpose, or in circumstances cannot be 
said to be dominantly manufacturing purpose, then six months’ notice is not required; be- 
cause in that event the case would fall under second part of S. 106 and not under first 
part.(22) There can be no doubt that the dominant purpose of a lease for manufacturing 
purpose must be a manufacturing one. When it is a case of multiple purposes, which are 
agreed to in the lease deed then it cannot be said that the dominant purpose of the lease is 
manufacture.(23) Burden to prove that the lease is for manufacturing purpose lies on per- 
son claiming it to be so. That burden is to establish that exclusive or at least dominating 
purpose was manufacturing purpose.(24) It is well settled that an unregistered lease deed 
can be relied upon for a collateralpurpose. It can be relied upon to know the purpose for 
which lease is made.(25) An unregistered lease agreement can be relied upon to establish 
the purpose for which the property was leased out and such reliance cannot be treated as 
“attesting” the property but would only be an attempt to establish a collateral purpose. 


19. 1972 J & K LR 81 ** AIR 1971 All 506 (509, 510) : 1971 All WR (HC) 382 ** AIR 1969 Cal 12 (18): 
73 Cal WN 522 (DB). (Nature of the tenancy depends on how the tenancy agreement itself described it 
and the intention of the tenant or even the actual user of the tenant after taking out of the tenancy is not 
material.) ** ILR (1969) 1 Cal 347 (DB). (If at the inception of tenancy there was no question or talk or 
idea of taking the tenancy for running a printing press, but press was started after commencing of tenancy 
though with the express permission from the landlord it cannot be held that the tenancy was for manufac- 
turing purpose merely because the tenant chose to use the premises for running a press.) ** AIR 1964 Pat 
214 (222) (DB). (That tenant is a monthly tenant is also an indication that the lease is not for manufactur- 
ing purpose.) ** AIR 1952 Cal 320 (322) : 86 Cal LJ 12. (Lease by agreement of parties not for manufac- 
turing purpose — Subsequent user by tenant for such purpose without the agreement of landlord cannot 
make it a lease for manufacture.) ** AIR 1951 All 396 (398) : 1951 All LJ 154 (DB). (Lease of one year 
taken for show room purposes by manufacturing concern — Subsequent carrying on manufacturing op- 
eration on premises does not convert lease into one for manufacturing purposes.) 


20. 1994 (1) Ren CR 101 (Delhi). 

21. 1994 (1) Ren CR 101 (105) (Delhi). 

22. AIR 1973 Raj 337 (340 to 342) : 1973 Raj LW 396. 
23. AIR 1978 (NOC) 2 : (1977) 3 All LR 457. 


24. AIR 1973 SC 425 (427 to 429) : (1974) 2 SCJ 38 ** AIR 1982 SC 127 : 1982 UJ (SC) 23. (Burden of 
proof lies upon tenant.) ** AIR 1975 Cal 174 (175) : ILR (1975) 2 Cal 704, (Where the tenament is of one 
room and lessee resides in it the burden is on the tenant to prove that the lease is for manufacturing 
purposes.) 

[See also AIR 1970 SC 839 (842, 843) : 1970 Ren CJ 273. ( A quaere was raised by the Supreme Court in 
this case as to whether for applying the presumption under Section 106 the test is exclusiveness of manu- 
facturing purpose, yet without finally deciding this point.)] 


25. AIR 1991 SC 744. 
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What is prohibited under S. 49(c) of the Registration Act is the attempt to enforce the terms 
of the unregistered document.(26) The contrary view taken by Delhi H.C., it is submitted, 
is not good law in view of Supreme Court decision referred to earlier.(27) If the tenant fails 
to prove the purpose being manufacturing at its inception it is permissible to draw an infer- 
ence from the mode of payment of rent which is monthly that the tenancy is a monthly 
tenancy.(28) For ascertaining the purpose of a lease to a company it is wrong to refer to its 
objects as recited in the Memorandum and Articles of Association. The actual business 
done by the company must be lookedinto.(29) Where the tenant requires the premises to 
the knowledge of the landlord for manufacturing purposes and uses them so but the land- 
lord gives only a notice of one month to terminate the lease and the tenant in his reply to 
that notice admits that he is a monthly tenant, this does not estop him from contending in a 
subsequent suit for ejectment against him, that the notice is not sufficient and that he is 
entitled to six months’ notice.(30) Where tenancy is from month to month mere fact that 
the tenant had installed machine cannot convert the lease into one for manufacturing pur- 
poses.(31) Where the lease is for both manufacturing and trading purpose; the dominant 
purpose is not manufacturing; the lease is oral and not registered, it amounts to “contract to 
the contrary” is terminable on 15 days notice.(32) In the case of a lease for manufacturing 
purpose, the absence of registration would imply that parties entered a contract to the con- 
trary and without any registered instrument, tenancy would be deemed to be from month to 
month, for which 15 days notice is valid.(33) It has been held that a tenancy which is not 
exclusively for a manufacturing or agricultural purpose but is one for a multiple purpose, i. 
e. partly for manufacturing purposes and partly for other purposes, is one for any other 
purpose.(34) A lease partly for manufacturing or agricultural purpose and partly for other 


26. AIR 2000 Mad 1 (6) : 1999 (3) Mad LJ 423. (AIR 1995 Mad 146 and AIR 1998 Mad 287 Held per 
incuriam.) 

27. 1999 (82) Delhi LT 569 (578). (Held per incuriam.) P : 

28. 1971 BLJR 684 : 1971 Ren CR 557 ** 1970 All LJ 1154 : 1970 All WR (HC) 731. (Tenants user is no 
criterion.) 

29. AIR 1963 Cal 198 (203) (DB). 

30. AIR 1963 Cal 198 (203, 204) (DB). (Lessee to the knowledge of lessor using land for manufacturing 
purpose — Tenants in his written statement in suit by landlord not definitely pleading that purpose of 


lease was manufacture — Tenant not estopped from raising point in his defence — AIR 1924 Bom 115, 
Rel. on.) ** AIR 1924 Bom 115 (116) : 48 Bom 38. 


31. 1970 All WR 573. 
32. AIR 1985 (NOC) 123 (Delhi). 


33. 1998 (71) DLT 477 (480) ** 2003 AIHC 571 (575) : 2003 (1) Mah LJ 876 (Lease for more than one year 
and for manufacturing purpose but rent payable monthly. Intention of parties was to create monthly 
tenancy.) 


34. AIR 1975 Raj 138 (142) : 1975 Raj LW 85. (A lease of the premises for mixed or multi-purpose like 
dwelling and setting up a printing press and for ordinary business is not a lease for manufacturing pur- 
poses.) ** AIR 1957 Cal 198 (200) : 97 Cal LJ 1. (Lease partly for manufacturing purposes and partly for 
residential purposes.) ** AIR 1955 Cal 169 (172) : 93 Cal LJ 354. (Tenancy for residential and manufac- 
turing purpose.) ** AIR 1954 Cal 224 (225) : ILR (1955) 2 Cal 275. (Lease for the purpose of preparing 
sweets and selling the same in the premises — Lease is not solely for manufacturing purpose even if 
preparation of sweets can come within the term “manufacture” — It is a lease for other purpose.) ** AIR 
1952 Cal 320 (323) : 86 Cal LJ 12. (A lease for mixed or multiple purpose like dwelling purpose, for 
setting up a printing press and for ordinary business purposes is not a lease for “manufacturing purpose”.) 
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purpose requires a notice of only 15 days.(35) 
(c) Term of lease and period of notice. 


A document of lease was executed mutually by the parties creating a lease for manu- 
facture of soap for a period of eleven months. The rent under that lease was payable from 
month to month. The respondent lessor had given one month’s notice for determining lease 
under S. 106. The lease in question was inadmissible in evidence for want of registration. It 
was held that as the document was unregistered document it would operate on the presump- 
tion raised under law. Under S. 106 it being a lease for manufacturing purpose, it would 
require six months’ notice for determination of the tenancy. The term of the lease should be 
determined according to the presumption of law raised under S. 106 T. P. Act. The notice of 
one month for determining the lease must be held to be invalid.(36) In the undermentioned 
case.(37) a contrary view has been expressed that where the lease for manufacturing pur- 
pose is unregistered, it cannot be treated as yearly lease. Fifteen days’ notice terminating an 
unregistered lease of immovable property for manufacturing purpose would be valid. 

Lease for manufacturing purposes can be on month to month basis. Such an agree- 
ment would be a contract to the contrary.(38) There is no law which prevents a lease for 
manufacturing purpose being on monthly basis.(39) Where in a manufacturing lease the 
period of the lease is fixed for eleven months and the rent is made payable month to month 
the presumption prescribed by this section regarding the period of such leases is not appli- 
cable because there is a contract to the contrary.(40) Where the period of lease fixed as per 
unregistered instrument expired and there was no evidence that the lease was renewed for 
any period exceeding one year and circumstances were sufficient to show a contract to the 
contrary as referred to in first part of S. 106(1) that the lease was from month to month 
though it was for manufacturing purpose, notice terminating tenancy with 15 days notice is 
valid.(41) Lease for running a hotel is one for manufacturing process. When the lease deed 
is not registered and the rent is payable monthly, the lease could be terminated by giving 15 
days notice.(42) The stipulation that rent should be paid monthly, in the absence of an 


[See also AIR 1962 Cal 608 (610) : 66 Cal WN 414. (Premises leased to Hosiery Factory — Fact that one 
room in it is occupied by an officer for residence does not make the lease one for mixed purpose.)] 

35. AIR 1972 Mad 263 (264) : 85 Mad LW 277. 

36. AIR 1979 All 32 : 1978 All WC 585. (1956 All LJ 625 and AIR 1955 All 679 held not good law in view 
of AIR 1952 SC 23.) ** ILR (1974) Gauhati 121 (123). (Where the tenancy was solely for the purposes of 
carrying the business of selling soap but manufacture of soap was started by tenants in the suit premises, 
in breach of the terms and conditions of the tenancy the tenancy would not be held to be for manufactur- 
ing purpose and as such 15 days notice to quit would not be invalid in view of S. 106.) ** AIR 1955 Assam 
102 (104) (DB).(Plaint distinctly alleging the lease for manufacturing purpose is monthly one according 
to contract between parties — Defendant making no specific denial of the allegation but merely pleading 
that notice of 15 days is invalid — Held in view of the law relating to pleadings the lease must be assumed 
to be a monthly tenancy in the absence of a specific denial.) 

37. 1996 (39) DRJ 739 (746) ** 2006 (129) DLT 490 (492) 


38. (1985) 1 All LR 182 (184) ** 1987 BomRC 509 (514). (Presumption that the tenancy is terminable bya 
six months notice cannot necessarily be drawn.) 


39. (1990) 2 Mad LJ 391 (392). 
40. AIR 1955 All 679 (680) : 1955 All LJ 304 (DB) ** 2005 (4) Mad LW 257 (263). 


4l. AIR 2009 Ker 143 : 2009 (1) Ker LT 846 (853) ** 2008 (6) ALJ (DOC) 90 (All) : 2007 (2) All Rent Cas 


42. 2002 (4) Andh LD 508 (516) ** AIR 2009 (NOC) 3017 (Del) 
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express understanding between the parties in regard to the duration of the lease, raises a 
presumption that the parties agreed to the tenancy being from month to month.(43) 


(d) Manufacturing purpose — Illustrative cases. 


Making of ornaments as well as production of gold and silver articles in many 
cottage industries.(44) Lease for preparing mawa from milk.(45) A tenant carrying bakery 
business and later installing a saw mill with the consent of the landlord.(46) A saw mill 
making articles of trade by means of machinery.(47) In the instant case the lease was given 
to the tenant in respect of an open piece of land; the tenant was not using the land for any 
other purpose except running a flour mill; the receipts filed by the tenant clearly showed 
that the lease was an yearly one. Held, in the circumstances that the lease was from year to 
year. On the basis of the entries in the counter-foils of receipts, the landlord tried to make 
out a case of monthly tenancy but the entry in the counter-foil being an admission in his 
own favour was not admissible against the tenant.(48) Tenant constructing lime kiln and 
using house for residence.(49) Lease of open plot for making bricks.(50) A lease taken for 
making trunks out of steel sheets and for sale of those trunks.(51) Where the tenant is doing 
manufacturing activity in crushing oil from oil seeds with country oil crusher, the lease is 
manufacturing lease and tenant is entitled to 6 months’ notice.(52) In the business of 
running Bar and Restaurant raw products are taken in and eatables prepared therefrom are 
sold there. This amount to manufacturing process. Therefore where the lease of the pre- 
mises is for running Bar and Restaurant is for manufacturing purpose.(53) Where the 
dominant purpose of lease was running of a printing press, it is the lease for manufacturing 
purposes.(54) Simply putting gum on the cigarette paper purchased from market and cut- 
ting the said paper into strips and then packing the same again cannot be called manufac- 
ture of cigarette paper. This is not a manufacturing process as contemplated in S. 106 of the 
T. P. Act.(55) 


43. AIR 1977 Andh Pra 363 : (1977) 2 Ren CR 668. (Under S.106, there is no bar to plead that even a lease 
for manufacturing or agricultural purpose is a monthly lease, there being a contract to treat it as such.) 


44. (1976) 3 Cal HN 112. 

45. AIR 1981 (NOC) 86 : (1981) 22 Guj LR 254. 

46. AIR 1971 Mys 365 (367, 368) : (1971) 2 Mys LJ 204. 
47. 1969 All LJ 724 : 1969 All WR (HC) 383. 


[But see (1980) 1 Andh LT 166 ** 1974 Ker LT 304 : (1974) 1 Ker LJ 51. (A lease for sale of saw timber 
is not for manufacturing purpose.)] 


48. AIR 1982 SC 127: 1982 UJ (SC) 23. (C.A. No. 1741 of 1976, D/- 18-11-1976 (Bom), Reversed.) ** AIR 
1979 (NOC) 80 : 1979 (UP) RCC 187 (All) ** (1979) 5 All LR 44 : (1979) 1 Ren CR 215 ** AIR 1973 
Raj 337 (341) : 1973 Raj LW 396. 


[But see ILR (1978) Bom 607.] 
49. 1983 All LJ 93. 
50. AIR 1981 Bom 226 : 1981 Mah LJ 744. 
51. AIR 1969 Assam 134 (138). 
52. 1996 (2) Mad LW 612 (617). 
53. AIR 2002 AP 465 (471) : 2002 (4) Andh LD 508. 
[See also AIR 2007 (NOC) 802 (Mad) : 2007 (2) Mad LW 1022.] 
54. (1987) 1 All RC 347 (351). 
55. AIR 1977 Cal 303 : ILR (1979) 1 Cal 184 (DB). 
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Pottery business is a manufacturing process.(56) 
(e) Not manufacturing purpose — Illustrative cases. 


Where lease deed showed intention to be for having a motor repair workshop in pre- 
mises in question and after commencement of lease, lessee claimed to have started manu- 
facturing business there but consent of landlord was not obtained, lease is not for a manu- 
facturing purpose.(57) Where the defendant was workin g as tailor by stitching the clothes 
of the customers in the premises which was taken on lease by him and he was not manufac- 
turing hosiery, it cannot be said that he was engaged in any manufacturing activity and the 
premises was being used by him for manufacturing purpose.(58) Preparation of coffee 
powder by roasting and grinding coffee seeds.(59) The lease of land was for purpose of a 
ghani and construction of the building for business.(60) Assembling component parts by 
hands and making sewing machines.(61) A workshop fitted with machineries is given on 
lease for running business of polishing utensils, the lease is not for manufacturing pur- 
pose.(62) Where property is leased for running a cinema house, the lease falls under the 
category of “for any other purpose” and is deemed to be from month to month.(63) Fixing 
of a fodder by cutting machine.(64) A lease of a premises for carrying on the business of 
retreading of tyres.(65) Shop let for making photographs and selling articles pertaining to 
photography.(66) Where though some spare parts were manufactured for repairing or re- 
conditioning vehicles the dominant purpose of lease being for storage and resale of ve- 
hicles the lease was held not for manufacturing purpose.(67) Where the lessee was using 
the premises both as dwelling house and for running a printing press held that mere running 
of the printing press did not tantamount to manufacturing process. Therefore, termination 
of lease by one month's notice was sufficient.(68) Where lease was for both manufacturing 
as well as trading purposes, the dominant purpose was not manufacturing, the tenancy 
commenced on 20th of each English calendar month and ended on the midnight of the 19th 
of next succeeding month and Payment is to be made monthly. Held, it was crystal clear 
that the notice of termination of tenancy giving fifteen days' time to vacate the premises 
was valid.(69) 

.ĉÅ 


56. AIR 1995 Gauhati 41 (42). 

57. (1969) 2 Mys LJ 561 : 1970 Ren CJ 375. 
58. 2005 (5) Bom CR 697 (701). 

59. AIR 1977 Kant 163 : (1977) 1 Kant LJ 266. 
60. 1976 Ren CJ 475 (Guj). 

61. 1971 MPLJ 232 : 1971 Jab LJ 90. 


62. 1996 (2) All Rent Cas 444 (446) ** 2006 (3) Cal HN 584 (591) (DB). (Subject-matter of lease is a 
machinery imbeded in earth — Lease is for commercial purpose.) 


63. AIR 1972 All 427 (430). 

64. AIR 1973 Raj 337 (340, 341) : 1973 Raj LW 396. 

65. AIR 1980 SC 86 : 1979 All LJ 1266 : (1980) 1 SCJ 331. 

66. 1969 All LJ 849 : 1969 All WR (HC) 477. (Being for mixed purpose, is not for manufacturing purpose.) 
67. AIR 1973 SC 425 : 1973 UJ (SC) 398. 

68. 1996 AIHC 1920 (1922) : (1996) 2 Ren CJ 493 (Kant). 

69. AIR 1985 (NOC) 123 (Delhi). 
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Conversion of paddy into rice is not a manufacturing process though machinery is 
used in the process. Lease of a rice mill is not for manufacturing process.(70) Making of 
sweets is not manufacturing purpose.(71) 


A lease for the purpose of storage and sale of petroleum is not for manufacturing 
purpose.(72) 


Payment of rent annually would not raise the presumption of year to year.(73) 


In instant case the site and machinery had been leased out. The tenant had conceded 
that the tenancy was from month to month. Therefore, termination of tenancy by giving 15 
days notice was valid.(74) Where lease for manufacturing purpose was oral and monthly 
and no document of lease was produced, the lease could be terminated by giving 15 days’ 
notice.(75) 
14. Lease for building purpose — Presumption as to. 
See Note 12. 


15. Reservation of yearly or monthly rent — Effect. 


The mode in which rent is expressly made payable affords a presumption that the 
tenancy is of a character corresponding to the nature of the monthly or annual payment.(1) 
The reservation of a yearly rent would prima facie imply that a lease is not one from month 
to month but one from year to year.(2) Hence, where a lease is not for an agricultural or 
manufacturing purpose but a yearly rent is reserved under the lease, there would prima 
facie be a contract to the contrary within the meaning of this section, preventing the appli- 
cation of the presumption of monthly tenancy to sucha lease. But a lease from year to year 
would require registration under S. 107. Hence, in such a case, if the lease is made by an 
oral agreement and delivery of possession and not by a registered deed there would be no 


70. (1990) 2 Civ LJ 243 (245) (Mad). 
71. AIR 2009 (NOC) 1391 (HP). 
72. 1998 BLT (Rep) 370 (379). 
73. (1984) 2 Mad LJ 92 (96). 
74. 1999 (3) Mad LW 628 (629). 
75. AIR 2002 Andh Pra 465 (471) : 2002 (4) Andh LD 508. 
Section 106 — Note 15 
1. AIR 1955 Assam 102 (105) (DB) ** AIR 1915 Cal 64 (67) : 19 Cal WN 525 (DB). 


[See also ILR (1964) 1 Ker 83 (85). (Lease of godown on monthly rent has to be treated as one from 
month to month.)] 


2. AIR 1952 SC 23 (27) : 1952 SCR 209 ** AIR 1955 Tripura 26 (26). (Holding over under lease under 
which rent was payable from year to year and continuing to pay rent from year to year — Tenancy held 
was from year to year.) ** AIR 1954 Assam 58 (59) : ILR (1953) 5 Assam 207 ** AIR 1951 Orissa 262 
(264) : 18 Cut LT 117. (Annual rent fixed — Tenancy is not from month to month merely because a house 
stands upon the holding.) ** AIR 1922 Pat 258 (260, 261) : ILR 1 Pat 717 (DB). (If the lease purports to 
be from year to year at an annual rental this can only be construed as granting a lease from year to year 
even if the lessees have power to build.) ** AIR 1915 Cal 64 (67) : 19 Cal WN 525 (DB) ** AIR 1943 Cal 
474 (474) : ILR (1943) 1 Cal 34 (DB) ** (1913) 19 Ind Cas 721 (722, 724) (DB) (Mad). (Pre-T.P. Act 
lease.) ** AIR 1932 Cal 198 (202) (DB) (Pre-T.P. Act lease — A monthly tenancy at a yearly rent is an 
anomaly and difficult to infer unless there is some special reason for doing so.) ** AIR 1919 Cal 529 
(531) (DB). (Reservation of yearly rent payable by monthly instalments.) ** AIR 1926 Cal 558 (558) : 53 
Cal 95 (DB). 
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lease from year to year notwithstanding the above implication. In other words, there would 
be no valid "contract to the contrary " in such a case within the meaning of this section. 
Hence, in such a case, the lease can be presumed to be one from month to month under this 
section notwithstanding the reservation of a yearly rent.(3) This result would follow even 
where the lease is inoperative under S. 107, the registered kabuliat having been executed 
by the lessee alone.(4) It has been held in the undermentioned case(5) that in the circum- 
stances described above there would be a valid lease for the first year and if after expiry of 
the first year the lessor accepts rent from the lessee and assents to his continuing in posses- 
sion the lease would be renewed from month to month terminable by fifteen days’ notice. 
But this decision insofar as it holds the lease to be valid for the first year cannot be consid- 
ered as good law after the decision of the Supreme Court in Ram Kumar v. Jagdish 
Chandra. (6) In that case the defendant executed a registered kabuliat in favour of the plain- 
tiff by which he took a settlement of land for building purposes at an annual rent for a 
period of ten years and paid the annual rent for the first two years only. The kabuliat not 
being an operative document under S. 107 the question was whether the tenancy created by 
implication of law must be presumed to be a monthly tenancy under this section. It was 
held that it should be presumed to be so. In repelling the contention that a lease for one year 
certain might fairly be presumed from the payment of annual rent. B. K. Mukherjea J. who 
delivered the judgment of the court observed as follows:— 


"But one serious objection to this view seems to be that this would amount to making a new 
contract for the parties. The parties here certainly did not intend to create a lease for one year. The 
lease was intended to be for a period exceeding one year, but as the intention was not expressed in the 
proper legal form it could not be given effect to. It is one thing to say that in the absence of a valid 
agreement the rights of the parties would be regulated by law in the same manner as if no agreement 
existed at all: it is quite another thing to substitute a new agreement for the parties which is palpably 


contradicted by the admitted facts of the case". 
See also the undermentioned case to a similar effect.(7) 
But apart from the above, the reservation of a yearly rent will not conclusively show 


[See also AIR 1968 SC 794 (799) : (1968) 2 SCJ 614. (Lease of a building for indefinite period for 
carrying on business — Rent payable to be settled on basis of percentage of profits earned after period of 
fifteen months from commencement of lease — Lease evidenced by unregistered document — Lease held 
to be one not from month to month but for a period exceeding one year — Registration is compulsory 
under Section 107 — Sec. 106 held not applicable — AIR 1952 SC 23, Distinguished on facts.)] 


Also see Section 105, Note 26. 

3. 1968 Raj LW 412 (415). (AIR 1952 SC 23, followed.) ** AIR 1967 Mad 257 (259) : (1967) 1 Mad LJ 93 
** ATR 1960 Madh Pra 124 (125): ILR (1959) Madh Pra 362 (DB) ** AIR 1959 Assam 174 (175) ** AIR 
1955 Cal 495 (496) : ILR (1956) 2 Cal 622 (DB) ** AIR 1955 Nag 27 (28) : ILR (1954) Nag 957 ** AIR 
1954 Assam 58 (59) : ILR (1953) 5 Assam 207 ** (1906) 11 Cal WN 1124 (1126) (DB) ** AIR 1916 Cal 
358 (359) (DB) ** AIR 1920 Cal 858 (858) (DB) ** AIR 1919 Cal 529 (531) (DB) ** AIR 1919 Cal 65 
(66) (DB) ** AIR 1919 Cal 212 (213) ** AIR 1918 Cal 906 (907) : 44 Cal 214 (DB) ** AIR 1921 Pat 307 
(308) (DB). 

[See also AIR 1932 Cal 198 (201, 202) (DB).] 

- AIR 1952 SC 23 (27) : 1952 SCR 269 ** 1982 Mah LJ 104 (108) ** (1959) 63 Cal WN 535 (539). 

- AIR 1943 Cal 474 (474) : ILR (1943) 1 Cal 34 (DB). 

AIR 1952 SC 23 (27) : 1952 SCR 269. 

AIR 1951 Pat 160 (163) (DB). (Lease invalid on the ground of non-compliance with Section 107 — 


Invalidity cannot be cured by construing it as a lease for one year made by oral agreement and thereafter 
to be a case of holding over under S. 116.) 
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in every case that the lease is one from year to year and a lease may be held not to be such 
a lease notwithstanding the reservation of such rent.(8) Even in the case of a tenancy from 
month to month there can be an agreement to pay rent annually.(9) The expression ordinary 
tenant used in a lease-deed with reference to house property in Calcutta prima facie indi- 
cates a monthly tenancy although there is no reference to payment of monthly rent. (10)Where 
the lease is neither for agriculture nor manufacturing purposes and a lessee for one year 
continues in possession with variation of rent on a monthly basis, the tenancy will be month 
to month.(11) 


16. Lease from year to year. 


The characteristics of such a lease have been discussed in Note 31 on S. 105. As 
pointed out in that note, such a lease is intended to go on indefinitely, till it is determined by 
either party by a proper notice at the end of any year of the tenancy. (1) There is no other 
limit of time for such a lease and it may go on even for a century or more.(2) The lease is a 
single lease for the whole period till itis terminated. Although liable to be determined at the 
end of any year by a valid notice it does not ipso facto come to an end at the end of every 
year.(3) Where the rent note is for one year and the period of notice for determination of 
tenancy is not mentioned normal construction of S. 106 would require six months notice 
for determining tenancy.(4) 


8. AIR 1981 (NOC) 128 (All). (By Section 106 lease of immoveable property for purposes other than 
agricultural or manufacturing would be a month to month one terminable by 15 days' notice ending with 
the month of tenancy. The fact that it was for a fixed term of 3 years or reserved yearly rent did not make 
it a lease from year to year.) ** AIR 1965 Pat 311 (313) (DB) ** AIR 1964 All 210 (211) : 1963 All LJ 
620. (Provision for payment of rent by the year as a term of tenancy is possible under a tenancy month by 
month. Overruled in AIR 1965 All 498 on another point.) ** AIR 1964 Ker 218 (221) : (1963) Ker LJ 
1125 (DB) ** (1957) 99 Cal LJ 65 (67) ** AIR 1956 Orissa 95 (96) : 21 Cut LT 231 ** (1953) 6 Sau LR 
383 (385). (Lease of shop — No term fixed — Though rent is to be paid at the end of the year and is fixed 
at annual rate it will be deemed to be a monthly tenancy.) ** AIR 1915 Cal 64 (67) : 19 Cal WN 525 (DB) 
** AIR 1941 Pat 488 (490) (DB). (A tenancy may well be a monthly tenancy though the rent may be 
mentioned as so much per year.) ** AIR 1920 Cal 858 (858) (DB) ** AIR 1920 Cal 361 (361) (DB). (AIR 
1916 Cal 358 and AIR 1915 Cal 313, followed.) ** AIR 1919 Cal 400 (400) ** AIR 1925 Pat 256 (257) 
(DB). (Lease in this case held to be a tenancy at will.) 

Also see Section 107, Note 4. 
9, 1966 All LJ 414. 
10. AIR 1939 PC 11 (13) : ILR (1939) Kar PC 90. 
11. (1975) 16 Guj LR 481 : 1975 Ren CR 460. 
Section 106 — Note 16 

1. AIR 1949 Pat 265 (267) : 27 Pat 1179 (DB). (Such a lease is one of uncertain duration which does not 
purport to be for any definite period as the interest of the lessee does not terminate at the end of the period. 
A tenant from year to year has an interest for one year certain with a growing interest during every year 
thereafter springing out of the original contract and as parcel of it.) ** (1870-71) 6 Mad HCR 164 (171) 
(DB) ** (1904) 8 Cal WN 139 (140) ** AIR 1914 Bom 152 (153) : 38 Bom 240 (DB). 

2. 1889 Bom PJ 321 (DB) ** (1885) 9 Bom 419 (422) (DB). 

3. (1935) 62 Cal LJ 201 (204) (DB) ** (1870) 13 Suth WR 190 (190) (DB). 


[See AIR 1929 Pat 444 (446) (DB). (Fresh settlement made annually — This shows that lease terminates 
each year — No year to year lease.)] 


Also see S. 107, Note 4 and S.111, Note 2. 


4. AIR 1979 NOC 80 : 1979 UPRCC 187 (All). 
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(a) Heritability. 
A periodic lease like a yearly tenancy is not determined by the death of the tenant. His 
legal representatives cannot be evicted from the land without a proper notice to quit.(5) 


17. Lease from month to month. 


A monthly tenancy is one single tenancy for an unstated period.(1) A joint monthly 
lease is liable to partition among the co-lessees.(2) Where the lease was not for agricultural 
or manufacturing purpose and there was no registered lease deed, the lease was monthly 
only.(3) If the defendant was in permissive possession of residential premises and is admit- 
ted to have paid rent presumption can be drawn that it was a tenancy from month to month.(4) 
If the document shows tenancy to be for 11 months with stipulation to pay rent on the Ist of 
each month it shows the tenancy from month to month.(5) There can be no lease for fixed 
term for a period more than one year or the like, if the same has been entered into orally or 
by some unregistered deed. The alleged fixed term lease in such case would be monthly 
lease.(6) Where the lease of a shop was on monthly basis and the lessee was holding over 
after expiry of notice to quit and after his death his son remained in possession of the shop 
for several years and even the rate of rent was increased it was held that the son was a 
month to month tenant and not a tenant at will.(7) Where the lease is oral, it is deemed to be 
lease from month to month, terminable with 15 days notice expiring with end of the month 
of tenancy.(8) 

In instant case of monthly tenancy it was stipulated that in case the tenant wanted to 
terminate the tenancy, one English month's notice had to be served. This did not however 
mean that the landlord was also under obligation to serve one month’s notice. The lease 
could be terminated by the landlord by giving 15 days notice.(9) 

An instant lease of land was for 10 years. A sub-tenant was inducted with permission 
2E ae 

5. 1889 Bom PJ 79 (DB). 

Section 106 — Note 17 

1. AIR 1950 Bom 89 (91) : 51 Bom LR 797. (In the case of a periodical tenancy, such as a monthly tenancy, 
there is no new tenancy as each period commences, it is really an accretion to the old tenancy. The lease 
does not limit the time; the time is limited by the notice to quit until the notice to quit is given the tenancy 
continues from month to month.) ** ILR (1950) 1 Cal 628 (630). (A monthly tenancy does not come to an 
end on the termination of every month, A characteristic of a Periodical tenancy is that as each period 
commences, it is not a new tenancy; it is really an accretion to the old tenancy.) ** AIR 1948 Bom 336 
(337) : ILR (1948) Bom 342 (DB) ** (1946) 50 Cal WN 461 (464) ** AIR 1945 Pat 385 (385) : 24 Pat 449 
(DB). (A letting to a monthly tenant is not a letting which expires at the end of the first month; or at the 


end of each Succeeding month; nor is there a re-letting at the commencement of each month of tenancy. It 
is a letting for a period of time which is determinable by due notice.) 


2. AIR 1929 Cal 710 (713) : 57 Cal 715 (DB). 

3. 1985 Raj LW 675 (676). 

4. AIR 1970 Raj 17 (19) ; ILR (1969) 19 Raj 1061. 

5. (1969) 2 Mys LJ 561 : 1970 Ren CJ 375. 

6. AIR 1994 All 221 (236, 237) : 1994 All LJ 770 : 1994 (23) All LR 151. 

7. AIR 1969 All 333 (338) : 1967 All LJ 344 ; 1967 All WR (HC) 668 (FB). 
Also see S.105, Note 72 

8. 1998 AIHC 1568 (1570) (Bom) : 1998 (1) Ren CR 545. 

9. 1995 (1) Ren CJ 237 (238) (Punj & Har). 
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of landlord. He continued to be in possession even after expiry of 10 years period. Since the 
lease deed was not registered, the lease was deemed to be from month to month. Thus, 
landlord could terminate tenancy by giving notice under S. 106 to lessee.(10) 


On termination of a lease for 10 years where the lease is not renewed and no fresh 
agreement for renewal was executed, the lease becomes from month to month and can be 
terminated by notice under S. 106.(11) 


Lease of open land for keeping cars and constructing sheds and not for agricultural or 
manufacture purpose is monthly lease terminable by 15 days notice.(12) 


In instant case vacant land was given on lease for 10 years for running a saw mill by 
a registered document. Lessee was unable to run the saw mill and handed it over to appel- 
lant without consent of landlord. However, subsequently the lessor/landlord assented to the 
arrangement on same terms and conditions as were applicable to lessee. The agreement 
between lessor and appellant was oral. The appellant constructed permanent structures on 
the land contrary to terms and conditions of original lease. That lease did not contain any 
forfeiture clause for breach of any conditions of lease. Held that even if there was no right 
of re-entry reserved, the lessor could terminate the tenancy by giving notice to quit, having 
regard to the fact that a monthly tenancy was created between the lessor and the appel- 
lant.(13) In the undermentioned case(14) a building let out on monthly basis for residential 
purpose was used by tenant for commercial purpose the lease was terminated by a month’s 
notice. The notice of one month was held to be sufficient. 


After expiry of the registered lease period of one year, the tenancy was held to be 
monthly terminable by 15 days notice, when the tenant denied that the tenancy was ex- 
tended orally by six months on compassionate ground. (15) 


(a) Payment of rent may not be monthly. 


The tenancy can be from month to month and the recoverability of the rent may not be 
from month to month and may under contract be based on any period say, a quarter or half 
year or a year. There is nothing in law to make the month for the period of recovering rent 
synchronise with the period of the month of tenancy. In instant case according to written 
agreement of lease tenancy was not according to English calendar month, (if commenced 
from 12th English month) but the rent was paid according to English calendar month. 
Therefore, notice under S. 106 expiring with last day of English month was invalid.(16) 

Tenancy commenced not from Ist day of English calendar month but from 15th. Rent 
was paid according to English calendar month is no justification to treat tenancy as com- 
mencing from Ist of calendar month. Notice terminating tenancy with 15th of the month is 
valid. It may be noted that as per amended S. 106 there is now no requirement that notice 


10. AIR 1988 SC 1470 (1474) : 1988 (3) SCC 44 ** 2008 (5) ALJ 436. 


11. AIR 2002 (NOC) 191 : 2002 All LJ 778 : 2002 AIHC 2396 (2398) : 2002 (1) CurCC 547 ** AIR 2009 Ker 
143 (146). (Quit notice of 15 days sufficient.) **2008 (2) Ren CR 487 (494) (DB) (Del). 


12. (1992) 1 Andh LT 555 (557). 

13. AIR 1989 Mad 321 (327) : (1988) 2 Mad LJ 78. 
14, 2009 (6) ALJ 85 : 2009 ATHC 3674. 

15. 2002 (98) DLT 720 (725). 

16. 1997 (1) Mad LW 382 (386, 390). 
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must expire on the last day of month or year of lease.(17) It may be noted that as per S.106 
as amended there is now no requirement that notice must expire on the last day of month or 
year of lease. Where the property belonging to temple was leased out for running cycle 
shop with clear stipulation that monthly rental is payable annually the lease not being for 
agricultural or manufacturing purpose would be construed only as monthly lease, 15 days’ 
quit notice is valid.(18) In absence of any lease agreement between the parties the tenancy 
in respect of an office space would be from month to month. Mere fact that the tenant had 
paid advance rent adjustable for a period of 36 months would not make it a yearly lease for 
37 yrs.(19) A monthly tenancy under this section is a heritable interest and is not deter- 
mined by the death of the tenant.(20) 

For a fuller discussion of the features of such leases, see section 105 Note 31. 

18. Possession under invalid lease — Presumption under this section. 

This section cannot be read subject to S. 107. The two sections deal with different 
matters and it is incorrect to say that unless a lease complies with the provisions of S. 107 
no presumption as to year to year tenancy can be drawn under this section.(1) Where a 
lease for a term of years or in perpetuity is granted but is invalid and the lessee enters into 
possession under such a lease, a tenancy may arise by implication from the payment of rent 
by the tenant and its acceptance by the landlord. The presumption of a yearly or monthly 
tenancy under this section may apply to such leases.(2) The invalidity may arise because of 
absence of signatures of both parties.(3) Where a task was leased out for five years but the 


17. 1997 (1) CTC 490 (493) (Mad). 
18. AIR 2007 (NOC) 1055 (Mad). 
19. 2002 (1) Ren CR 546 (549) (Del). 


20. (1980) 82 Pun LR 351 (352) ** AIR 1940 Cal 89 (91) : ILR (1939) 2 Cal 254 ** (1902) 5 Oudh Cas 113 
(114, 115). 


Section 106 — Note 18 
1. AIR 1950 Cal 23 (29) : ILR (1950) 2 Cal 443 (DB). 


2. AIR 1952 SC 23 (26) : 1952 SCR 269. (Tenancy for building purposes — It could be regarded as from 
month to month.) **AIR 1961 Pat 321 (327) : ILR 40 Pat 169 (FB). (Void lease — Duration of lease must 
be determined by S. 106.) ** AIR 1969 Pat 344 (348) : ILR 39 Pat 140 (FB). (Kabuliyat by lessee only — 
Possession under — Duration of lease to be determined under Section 106.) ** AIR 2008 (NOC) 1897 : 
2008 (3) ALJ 85 (Utr). (In absence of registered lease deed, the nature of lease would be that of a monthly 
lease.) ** AIR 1978 Kant 143 : (1978) 1 Kant LJ 414. (If a person inducted into possession under an 
unregistered lease pays rent which is accepted a lease is created and is terminable under Section 106, T.P. 
Act as a lease from month to month or year to year as the case may be.) ** 1964 Ker LT 455 (456) : 1964 
Ker LJ 536. (Building lease — Subsequent agreement raising rent and fixing term of lease rendered void 
for non-registration — Lessee continuing in possession after expiry of lease — Presumption of monthly 
tenancy can be drawn in absence of contract to contrary, subsequent agreement being void.) ** ILR 
(1964) Cut 229 (238). (Lease of house — Deemed to be one from month to month.) ** AIR 1955 Cal 502 
(503) : 95 Cal LJ 230 (DB). (Intention to create a permanent lease — No valid operative lease coming into 
existence— Party remaining in Possession and paying rent — Presumption is that it is month to month 
tenancy.) ** (1955) 59 Cal WN 1150 (1156, 1157). (Unilateral kabuliat executed by lessee alone does not 
create lease — Possession with lessee — Rent paid and accepted — Transaction of lease is implied by law 
— Tenancy residential — Presumption is that it would be from month to month.) ** AIR 1919 Mad 1186 
(1187). (Lease not for agricultural or manufacturing purpose — Presumed to be monthly tenancy.) ** AIR 
1928 All 617 (619) : 51 All 285 (DB). 


3. AIR 1960 Cal 40 (43). (Registered Kabuliat signed by lessee is invalid as lease.) ** AIR 1959 Cal 181 
(185) : ILR (1959) 1 Cal 639 ** AIR 1959 Assam 57 (58) : ILR (1957) 9 Assam 16 (DB). (Lease for 


Duration of leases in absence of contract [S106N18] 245 


lease was invalid due to non-registration, the lessee even if he had entered possession and 
paid rent has to be treated as mere licence and notice of 15 days to vacate would be suffi- 
cient.(4) The invalid lease would not constitute a contract to the contrary in such cases,(5) 
for two reasons : (1) The section contemplates a valid contract to the contrary.(See Note 15) 
(2) The contract would not form part of the lease in question.(See Note 8) But the invalid 
lease itself cannot be treated as a yearly or monthly tenancy under this section.(6) The 
reason is that the section cannot convert an invalid lease into a valid one. In the 
undermentioned case(7) the administrator of a superseded municipality granted a lease 
which was registered but the lease was found to be invalid as the administrator had no 
power to grant the lease. It was held that the lease though invalid was admissible in evi- 
dence, having been registered and the contract stipulating the period of lease was a contract 
to the contrary excluding the presumption under this section regarding the period of lease. 
In the following decision(8) it has been held that where a lease is admissible in evidence 
though it fails as a valid lease those parts of the instrument which are not of the essence of 
the definition of a lease, such as the term as to notice, can be separated from other parts 
which are of the essence of the definition and can be treated as a contract to the contrary. 

The Circular No. 299 of 30-8-1989 of the Andhra Pradesh relating to leases insofar as 
they relate to officers of the Bank owning houses allotted to them at the stations where they 
are working was declared illegal. It was held that those leases can be determined only under 
S. 106.(9) 

(a) Unregistered lease. 

In case of the unregistered deed of lease of an immovable property the tenancy must 
be taken as month by month, determinable of by days’ notice.(10) That is so even though 


residential purposes for a period of five years not signed by lessor — Operates as lease from month to 
month under this section.) ** AIR 1959 Assam 174 (175). (Kabuliat executed by tenant inoperative as a 
lease — Payment and acceptance of rent — Tenancy for building purposes — It is one from month to 
month.) ** ILR (1959) Cut 296 (297) ** AIR 1959 Raj 240 (242) : ILR (1958) 8 Raj 466 (DB) ** AIR 
1957 Tripura 1 (6). (Guardian executing perpetual lease of minor’s houses — Lease reserving annual rent 
— Lease not executed by both parties as required by S. 107 — Presumption of monthly tenancy under S. 
106 arises. AIR 1952 SC 23, Foll.) 

4. 1991 (2) Cal HN 80 (83). 

5. AIR 1952 SC 23 (27) : 1952 SCR 269 ** AIR 1959 Assam 57 (58): ILR (1957) 9 Assam 16 (DB) ** AIR 
1955 Nag 306 (312) : ILR (1956) Nag 10 (DB) ** ILR (1952) 2 Cal 135 (137). (Unilateral lease by tenant 
for a term providing for eviction without notice is invalid — Landlord cannot eject lessee without notice 
on efflux of time on ground that it operates as a contract to the contrary which dispenses with notice to quit 
under S. 106.) 


[See AIR 1936 Oudh 102 (105) (DB). (Lessee under unregistered lease which is compulsorily registrable 
is mere tenant at will — Notice under S. 106 not necessary. NOTE — This can only mean that such lessee 
cannot be anything more than tenant at will — For a discussion of the principles applicable, see $.105, 
Note 19.)] 


[But see AIR 1916 Low Bur 34 (34) : 8 Low Bur Rul 351. (Submitted wrong.)] 


6. AIR 1929 All 387 (387). (Perpetual lease from a person beyond his power cannot be construed as an 
ordinary lease from year to year entitling the lessee to possession.) 


7. AIR 1972 SC 2017. (AIR 1961 Madh Pra 324, Affirmed.) 

8. AIR 1959 Raj 240 (243) : ILR (1958) 8 Raj 466 (DB). (AIR 1952 SC 23, Distinguished.) 

9. 1991 Lab IC 588(596) (Andh Pra). 

10. 2006 Cal WN 227 (234) ** AIR 2006 Cal 115 ** 2002 (2) Ren CJ 356 (360) (AP). (Not good law 
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lease is for manufacturing purpose(11) and even in case yearly rent is stipulated.(12) 
19. Notice to quit — General principles. 

The section provides that in cases coming under it the lease can be determined by 
either the lessor or the lessee by notice. Notice to quit should precede filing of suit for 
eviction. Notice given during pendency of suit is of no avail to landlord.(1) The principles 
laid down in English decisions as to what would be a valid notice to quit are, it has been 
authoritatively held, equally applicable to cases arising in India.(2) According to these 
principles, a notice to quit must be a clear and unambiguous intimation to the lessor or 
lessee, as the case may be, of the intention of the party giving the notice that the lease is to 
terminate at a certain time. No particular form is necessary but there must be no uncertainty 
or ambiguity in the notice on the above point.(3) Where notice in writing had granted 15 
days notice for terminating the tenancy from month to month and clearly stated that the 
= a 

AIR 2000 Delhi 147 ** AIR 2000 Ori 153 ** AIR 1979 Guj 50 : (1979) 20 Guj LR 36 (DB) ** AIR 1968 
Pat 26 (29) : 1968 BLJR 131 (DB). (Unregistered lease for three years on monthly rent held a lease from 
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** AIR 1965 Pat 311 (313) (DB) ** AIR 1961 Pat 133 (134) : 1960 BLJR 605 (DB). (Usufructuary 
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ILR (1957) 3 Cal 636 ** AIR 1955 Nag 27 (28) : ILR (1954) Nag 957 ** AIR 1955 Nag 306 (312) : ILR 
(1956) Nag 10 (DB) ** (1955) 21 Cut LT 97 (99) ** ILR (1954) 4 Raj 570 (574) ** AIR 1953 Cal 349 
(351). (Acceptance of rent for the premises every month — Tenancy is one from month to month by 
implication of law.) ** (1947) 52 Mys HCR 172 (177) (DB) ** AIR 1949 Nag 265 (269) : ILR (1948) Nag 
978. (Perpetual lease for agricultural purposes — No registered instrument — Tenancy is from year to 
year.) ** AIR 1949 Pat 265 (267) : 27 Pat 1179 (DB) ** AIR 1947 Cal 351 (352). (Oral contract for lease 
of residential quarters — Tenant to occupy premises at least for year and thereafter tenancy to be termi- 
nated on one month’s notice — Lease held for term exceeding one year and, therefore, invalid for want of 
registered deed — Lease should be deemed to be from month to month under S. 106.) 


11. AIR 2001 SC 1696 : 2001 AIR SCW 1740. (AIR 1959 Cal 181, AIR 1965 All 187, Overruled.) ** AIR 
1963 Cal 198 (204) (DB). (impliedly overruled.) ** AIR 2009 (NOC) 2463 : 2009 (80) AIHC 736 (Mad) 
** AIR 1980 Delhi 7 : 1979 Rajdhani LR 547. 


12. 2006 (6) ALJ (NOC) 1460 : 2006 (63) All LR 758 ** AIR 1955 Cal 495 (496) : 59 Cal WN 526 (DB). 
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1. AIR 2002 Delhi 1 (6) : 2001 (93) DLT 238 ** 2006 (6) ALJ (NOC) 1345 : 2006 (4) All WC 3395. (Copy 
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2. AIR 1918 PC 102 (107) : 46 Cal 458 - 45 Ind App 222 ** AIR 1929 Pat 444 (448) (DB) ** (1885) 11 Cal 
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674 (676) ** (1992) 2 Ren CJ 418 (420) (All) ** 1982 (UP 
159 (160) ** AIR 1979 NOC 38 : 1979 All LJ (NOC) 19 : 1979 All WC 7. (Mere mention of S. 106 in the 
notice is not sufficient to bring about the termination of tenancy.) ** AIR 1972 All 494. (A single notice 
expressing intention to terminate the lease and actually terminating it is enough.) ** 1966 All LJ 1016 
(1018). (Notice need not necessarily use the word "termination" — Words, "I am no longer willing to 
continue this tenancy" followed by a notice that the tenant should quit on expiry of the period prescribed 
by law, held, sufficient.) ** (1966) 1 Mad LJ 71 (72) ** AIR 1965 All 323 (325) : 1964 All LJ 1105. (First 
part of notice clearly asking tenant to vacate — Second part of it showing intention of landlord to continue 
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period of notice would expire with the end of tenancy month. The notice fulfils all the 
requirements of S. 106.(4) If the intention to terminate the tenancy is clear from the lan- 
guage of the notice it is valid though the notice does not state in so many words that the 
landlord was terminating the tenancy.(5) But a notice need not be clear and unambiguous in 
its expressed terms. It is sufficient if the notice is such that it can be rendered clear and 
unambiguous by the application of the maxim id certum est quod certum reddi potest (that 
is certain which can be made certain.(6) 
(a) Construction of notice — Principles. 


Notice has to be construed as a whole and not by reading one word in isolation.(7) 
Further, a notice to quit ought not to be construed with a view to find fault with it but with 
a view to its validity.(8) Where basic requirement of law has been complied with in giving 


tenancy without effecting termination if tenant pays enhanced rent — Notice is not in effect notice termi- 
nating the tenancy.) ** 1965 All LJ 298 (300). (Conditional notice — Condition not making intention 
vague and certain — Notice is not bad.) ** AIR 1963 All 54 (54) : 1963 All WR (HC) 132. (Where the 
notice given by the landlord said "or if you think that the tenancy commenced on some other date, you 
may vacate the land on the corresponding date." — Held, that the notice was not indefinite and vague.) ** 
AIR 1960 All 477 (478) : 1960 All LJ 213 ** AIR 1960 All 544 (545) : 1960 All LJ 152. (Held, notice in 
this case did not indicate clear decision to terminate tenancy.) ** ILR (1960) 12 Assam 1 (12). (Notice in 
general form requiring tenant to vacate after expiry of the next month of the tenancy is not invalid as the 
tenant can be expected to know the date by which he has to vacate.) ** AIR 1958 All 729 (731) : ILR 
(1958) 2 All 1 (DB) ** AIR 1954 Nag 292 (293) : ILR (1954) Nag 624 (DB). (Notice need not be given 
with all the particularity of a pleading.) ** AIR 1952 Cal 221 (222). (Notice to quit — Reasons stated in 
notice are not material in determining its sufficiency under S. 106 — Essential requisite of notice is that 
the person sought to be bound should be asked to vacate.) ** (1950) 86 Cal LJ 198 (218, 219). (A notice 
to quit and deliver possession "on the expiry of a month of your tenancy which will expire next after the 
end of one month from the service of this notice" held not vague and uncertain.) ** (1889) 61 LT 729 
(730) : 54 JP 311, Gardner v. Ingram ** (1925) 1 KB 14 (21, 22), Phipps and Co., Ltd. v. Rogers ** (1879) 
40 LT 771 (772) : 48 LIQB 681 : 4 Ex D 201 : 27 WR (Eng) 928, Abeam v. Bellman ** (1885) 11 Cal 533 
(538) (DB). 


4. AIR 1991 Gauhati 58 (59) : (1990) 2 Gau LR 198. 


5. 1974 All WR (HC) 32 ** AIR 2007 Gau 185. (AIR 1972 All 155, AIR 1963 All 581, Dissented from.) ial 
2002 (2) AIIWC 1050 (1051) ** AIR 2000 Orissa 153 (153) : 2000 (90) Cut LT 384 **1978 All LJ 486 ** 
AIR 1978 All 549 : (1979) 5 All LR 299 ** AIR 1978 Pat 82 : 1978 Pat LJR 226 (DB) ** AIR 1977 NOC 
71 (All) ** AIR 1977 (NOC) 365 (Gauhati). 


6. AIR 1967 Assam 16 (18) (DB). (Notice not mentioning date of commencement of tenancy but averring it 
is according to calendar month is terminated after completion of the month of September — Date of 
commencement as the Ist of calendar month is implied and notice is valid.) ** 1961 Jab LJ 311 (312). 
(Lease for fixed period— Notice asking tenant to deliver possession on expiry of lease but not mentioning 
date of termination — Held, the date of commencement having been expressed in the notice the omission 
to mention date of termination was not material.) ** ILR (1953) 2 Cal 355 (356). (Notice stating that 
tenant should "vacate and make over possession at expiry of current month of your tenancy" but not 
stating whether tenancy was on basis of English or Bengali calendar month — It was held that no one 
knew better than the tenant what the calendar month of tenancy was and he also knew from what date of 
the month the tenancy ran.) ** (1925) 1 KB 14 (20), Phipps & Co. Ltd. v. Rogers. 


7. AIR 1980 All 142. 


8. AIR 1977 SC 1120: (1977) 2 SCJ 43. (A notice must be construed ut res magis valeat quam pereat.) ** 
AIR 2007 Kant 184 : 2007 (5) AIR Kar R 488 ** (1990) 1 Pat LJR (HC) 330 (333) ** 1988 BBC] 59 (64) 
** ATR 1985 Cal 129 (133). (Notice intended to be given under S. 106, T.P. Act read with S. 13(6) of W.B. 
Premises Tenancy Act — S. 102 mentioned erroneously instead of S. 106 — Notice not invalidated 
thereby.) ** AIR 1962 Guj 229 (231) : (1962) 3 Guj LR 113 ** AIR 1962 Raj 100 (101) : ILR (1961) 11 
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notice, the notice need not be construed too strictly.(9) It should be given such a construc- 
tion by the Courts as would not work hardship on the tenant and would not strain the 
language too much against the landlord.(10) Contracts involving question of notice should 
be reasonably construed and in the manner that the intention of the parties is given effect to. 
Court ought not to interpret the document by implying non-existing terms. (11) The validity 
of a notice to quit ought not to turn on the splitting of a straw.(12) A notice to quit should 
not be read in a hyper-critical manner nor its interpretation should be affected by pedagogic 
pedanticism or over-refined subtlety. It must be construed in a common sense way.(13) In 


Raj 1196 ** ILR (1962) I All 761 (762) ** 1962 All LJ 1035 (1037). (Notice to vacate within thirty days 
of its service and deliver possession on next day construed as one to vacate on the 30th day and to deliver 
Possession next day and held valid.) ** ILR (1962) Madh Pra 689 (694). (Notice need not be worded with 
the accuracy of a plea.) ** AIR 1959 J & K 80 (82) ** AIR 1959 Madh Pra 293 (294) : 1959 Jab LJ 249 
** ILR (1959) 1 Cal 404 (411) ** AIR 1956 Assam 96 (96) : ILR (1954) 6 Assam 60 ** AIR 1956 Bom 
113 (114) (DB). (Notice must not be allowed to be defeated by minor inaccuracies.) ** AIR 1953 Cal 160 
(163) : ILR (1954) 2 Cal 75. (When the language used in a notice is open to doubt it is necessary to look 
at the intention of the landlord and the rule of construction is to make it sensible and not insensible.) ** 
AIR 1953 Cal 352 (354) : 88 Cal LJ 118 ** AIR 1952 Nag 101 (101): 1952 Nag LJ 125 ** (1950) 86 CLJ 
198 (218) ** (1950) 8 J & K LR 191 (197, 198) (DB) ** AIR 1943 Bom 306 (307) : ILR (1943) Bom 553 
(DB) ** AIR 1931 Mad 352 (353, 354). (Where a notice is sufficiently clear though not drawn with strict 
accuracy it should be given a rational interpretation and held as sufficient.) ** AIR 1918 PC 102 (106, 
107) : 46 Cal 458 : 45 Ind App 222 ** AIR 1933 Cal 260 (262) (DB). 


[But see (1924) 2 KB 149 (152) : 93 LJKB 800 : 131 LT 568, Precious v. Reedie. (A notice to quit is to be 
strictly construed and cannot be afterwards amended by the party who serves it.)] 


9. 2002 (100) DLT 497 (509) (Tenancy terminated on 31st May — Tenant asked in notice to deliver posses- 
sion on 3 Ist May though he is entitled to deliver possession on Ist June — Such minor irregularity would 
Not vitiate notice.) 


10. 1981 All LJ 216 (216, 217) : 1981 All Rent Cas 26. (Where the notice specifically mentioned that tenant 
occupied a portion in the building the boundary of which was given at the foot of the notice, then there 
would not be said to be any vagueness as regards the notice specifically asking the tenant to vacate the 
portion in his tenancy in the context that notice was not given to stranger but to tenant consequently notice 
would be valid notice.) ** (1979) 83 Cal WN 601 (605). (Where the tenancy was granted in respect of the 
first floor flat of suit premises according to agreement between parties, though it also included two ‘garret 
rooms' on the roof of first floor, then a notice to quit, which mentioned correct monthly rental, name of the 
tenant, and which required the tenant to vacate the entire first floor though without mentioning the words 
‘two garret rooms' would be valid. In the facts and circumstances the tenant very well knew what part of 
premises he was required to give up.) ** (1977) 18 Guj LR 508 (511) (Where landlord did not create one 
tenancy of two premises and the parties did treat both the tenancies to be separate ones, then a notice by 
landlord to terminate both the tenancies without giving different and distinct Particulars in regard to each 
tenancy would not be valid in view of S. 12(2), Bombay Rents Act (1947) read with S. 106, though it 
might be open to give only one notice.) ** AIR 1954 Nag 292 (293) : ILR (1954) Nag 624 (DB). 

11. AIR 1978 Gauhati 95. 


12. (1979) 2 Ren CJ 550 (558) (Bom). (Proper method of reading a notice of ejectment would be to interpret 
it in a manner to preserve its validity rather than destroy it.) ** 2005 (125) DLT 161 (164) (DB) ** (1985) 
1 All RC 74 (76) ** AIR 1963 All 54 (54) : 1963 All WR (HC) 132. (Notice to be construed liberally.) ** 
ILR (1959) Cut 296 (298) ** AIR 1956 Orissa 128 (128) (DB) ** AIR 1954 Ajmer 62 (63) : 1954 AMLJ 
16 ** AIR 1953 All 218 (219) : 1952 All LJ 727 ** AIR 1952 Punj 422 (422): ILR (1953) Punj 100 ** 
AIR 1952 Mys 139 (140) : ILR (1953) Mys 7 ** (1895) 1 QB 378 (383) : 64 LJ B 200: 72 LT 62:43 WR 
(Eng) 228, Sidebotham v. Holland ** (1938) 68 Cal LJ 411 (412) ** AIR 1931 Mad 352(353, 354). 


13. AIR 1983 Cal 389 (DB) ** AIR 2007 Kant 184 : 2007 (5) AIR Kar R 488 ** (1992) 1 Ren CJ 139 (Cal) 
(Notice mentioning rent payable is Rs.30/- p-m. Actually rent was Rs.25/-p.m. notice not invalid) 
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Harihar Banerji v. Ramshashi Roy.(14) their Lordships of the Privy Council laid down the 
following as the principles deducible from English authorities on the subject: Notice to 
quit, though not strictly accurate or consistent in the statements embodied in them, may still 
be good and effective in law. The test of their sufficiency is not what they would mean to a 
stranger ignorant of all the facts and circumstances, touching the holding to which they 
purport to refer, but what they would mean to tenants presumably conversant with all those 
facts and circumstances. Further, notices to quit are to be construed not with a desire to find 
faults in them which would render them defective but to be construed ut res magis valeat, 
quam pereat (that an act may avail rather than perish). 


Where according to the landlord property consisting of a standard cafe with stores 
and open ground for cycle stand was given on lease to the tenant and the quit notice was 
given in respect of one Municipal No. which related only to cafe and stores in absence of 
any material to show that cycle stand was separately leased it cannot be said that termina- 
tion of lease was only in respect of cafe and stores.(15) 

Construction which deprives tenant of a minimum period of notice stipulated in the 
section is not permissible.(16) 

But the above principles are only applicable to notices containing errors honestly but 
inadvertently made. The Principles would be entirely inapplicable to inaccuracies deliber- 
ately inserted for fraudulent purposes.(17) 

Whether a particular notice is valid according to the above principles depends on the 
terms of the notice in each case and the facts and circumstances of that case. The benefit of 
any accidental error or a slipshod phraseology in the notice should go to the tenant. But 
where in a notice of termination by obvious mistake the tenant is called upon to surrender 
the property on a past date, the mistake could not be made use of by the tenant to defeat the 
rightful claim of the landlord for eviction.(18) Where the notice issued to lesser alleged that 
Jessee had sold and also sub-let the plot allotted but the notice nowhere indicated that the 
inference of sale of land has been drawn on account of transfer of entire shareholding in 
favour of a Director the notice was held to be vague as the lessee if was informed how 
inference of sale was drawn could have explained the same.(19) 


(b) Words ‘hereby’ ‘terminates’ ‘terminated’ in notice — Construction. 


The word, hereby, used in a notice terminating the tenancy only means that such 
termination is done through that notice and when the notice read as a whole conveys that 


14. AIR 1918 PC 102 (106, 107, 110) : 45 Ind App 222. 


[See also AIR 1965 Pat 311 (315) (DB) ** 1963 Mys LJ (Supp) 394 (396). (Object of notice under section. 
is only to give sufficient time to tenant to vacate.) ** AIR 1962 Guj 229 (231) : (1962) 3 Guj LR 113 ** 
AIR 1961 Raj 136 (138) : ILR (1960) 10 Raj 1568 ** AIR 1959 Madh Pra 293 (294) : 1959 Jab LJ 249 ** 
ILR (1959) 1 Cal 404 (411). (AIR 1918 PC 102. Foll.) ** AIR 1956 Assam 96 (96) : ILR (1954) 6 Assam 
60. (AIR 1918 PC 102, Foll.) ** AIR 1953 Cal 352 (354) : 88 Cal LJ 118 ** AIR 1952 Nag 101 (101): 
1952 Nag LJ 125. (AIR 1918 PC 202, Foll.) ** (1950) 8J & K LR 191 (197, 198). (AIR 1918 PC 102, 
Foll.) ** AIR 1943 Bom 306 (307) : ILR (1943) Bom 553 (DB).] 

15. 2006 (6) Andh LD 199 (208). 

16. (1988) 2 Ker LJ 847 (849). 

17. AIR 1918 PC 102 (106) : 45 Ind App 222 ** AIR 1959 J & K 80 (82). 

18. AIR 1977 Ker 199 : 1977 Ker LT 437. 


19. AIR 2006 Del 34. 
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the termination is intended to take effect at the end of 30 days, the word 'hereby' cannot be 
taken to mean that the termination is forthwith and therefore not in accordance with law.(20) 

On reading of the notice as a whole where one can gather intention of the notice giver 
that the tenancy is to stand determined on the expiry of 30 days as required under S. 106 (as 
amended in U. P.), the notice is valid and the use of the word "terminates" or “terminated" 
in the notice is not determinative of the fact whether the notice is in praesenti or not.(21) 

Where it has been stated in the quit notice that the tenant's tenancy shall stand termi- 
nated on the expiry of the legal period after receipt of notice, it is sufficient compliance of 
S. 106.(22) 

The notice requiring the tenant to vacate premises within 30 days and not after 30 
days is valid.(23) 

The undermentioned are illustrative cases.(24) 


20. AIR 1981 All 312 : 1981 All LJ 19 : 1981 Civ LJ 165 ** 2005 (3) Pun LR 246 (248) ** 2003 (2) All RC 
639 (641) ** 2002 (3) Mad LJ 674 (676) ** 1995 (1) Civ CC 130 (133) (AP) ** 1979 All CJ (NOC) 73 : 
(1979) 5 All LR 443 ** AIR 1978 NOC 273 (All) ** AIR 1976 Raj 56 : 1975 WLN 631 ** AIR 1976 Ker 
26 : 1975 Ker LT 446. 


[See however AIR 1988 Andh Pra 193 (195) : (1986) 2 Andh LT 625. (The expression “hereby terminates 
the tenancy” — Shows that intention of landlord was to terminate tenancy forthwith from date of notice 
and, therefore, notice is invalid.)] 


21. 2002 (1) AIIWC (126 (127) ** 1996 All LJ 772 (774) : 1996 All CJ 154. 
22. 1996 (1) Civ LJ 385 (385) (All) 
23. 1990 All LJ 1136 (1139). 


24. 1979 All LJ 176 : 1979 (UP) RCC 184. (Finding that rent paid by the tenant defendant at the contractual 
rate p.m. was refused by the landlord plaintiff — Held; that might be a good ground for holding that a 
tenant was not liable to ejectment on account of default in a case where U.P. Act No. III of 1947 or U.P. 
Act No. 13 of 1972 was applicable — But it could not be a ground for holding that notice under S. 106 of 
the Transfer of Property Act was bad.) ** AIR 2001 AP 20. (Inaccuracies in description of premises or 
name of tenant or date of expiry of quit notice — Effect on its validity.) ** 2001 AIHC 2657 (2659) : 2001 
(90) DLT 305 (Where notice specifically stipulated tenancy according to English month, rent was also 
accordingly paid and the notice itself clarified that even if the tenant disputed the tenancy month, the 
tenancy should be treated as terminated after expiry of 15 days from receipt of notice by the tenant, the 
notice is valid) ** 1998 AIHC 782 (784) : 1998 (32) All LR 49 (Where first part of the notice gives clear 
30 days time to vacate, use of the words "within 30 days from receipt of notice” in latter part of the notice 
will not vitiate the notice — Notice is not to be read to find fault) ** AIR 1991 All 320 (321): 1991) 17 
All LR 434 (Notice in the instant case intera lia provided that the landlord did not want to keep the 
defendant as his tenant; that notice is being given with intention to terminate tenancy; that tenant should 
vacate premises within 30 days and would be treated as trespasser thereafter. Held that from the terms of 
the notice it is clear that the tenancy was clearly determined) ** 1971 Ren CJ 884 (All). (Where permis- 
sion for eviction is obtained from the Rent Controller in respect of particular shop giving of a wrong 
number of the shop in quit notice through inadvertence did not invalidate the notice.) ** (1967) 1 Andh 
WR 301 (303). (Although the tenant was asked to vacate the land within three days from certain date, the 
fact that the suit was not filed for nearly four months, after the date would not invalidate the notice.) ** 
AIR 1967Assam 16 (18) (DB). (Notice averring tenancy to be according to calendar month stating that it 
is terminated at the end of month of September — Omission to mention date of commencement of ten- 
ancy is immaterial as it is implied in the averment — Notice held valid.) ** AIR 1965 All 291 (292): 
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not paid within one month — It is valid — Notice like any other document has to be read as a whole — 
But a notice which states that it would take effect on an uncertain contingency is bad.) ** AIR 1964 All 
260 (261) :ILR (1963) 2 All 798 (FB). (Notice to quit — Construction — Vacate premises "within 30 days 
of service of notice" — Notice valid — 1962 RD 187 (All), Overruled.) ** AIR 1964 All 416 (416) : 
(1963) All WR (HC) 553. (Notice asking tenant to vacate within 30 days is a valid notice.) ** AIR 1963 
All 54 (54) : 1963 All WR (HC) 132. (Notice stating also "if tenant thought that tenancy commenced on 
a different date he may vacate on corresponding date — Held, not vague or invalid.) ** AIR 1963 All 366 
(367). (Notice to vacate — Notice stating that if arrears of rent are not paid within a month tenant has to 
take it as "legal notice" and vacate within a month — Held, notice signified termination of tenancy and 
was one under S.106, T.P. Act.) ** AIR 1963 All 581 (583) : ILR (1963) 2 All 729 (DB). (Monthly 
tenancy — Notice using the words "your tenancy is terminated" and not the words "your tenancy is 
terminated to-day" — Mere use of present tense does not mean that there is termination in praesenti and 
not as required by law a termination after a notice of thirty days — Overruled on another point in AIR 
1967 All 1 (FB).) ** AIR 1962 Guj 229 (231) : (1962) 3 Guj LR 113. (Notice terminating tenancy as per 
month of tenancy and also mentioning two additional earlier dates on which tenant could determine it — 
Notice held valid.) ** AIR 1962 Raj 100 (102) : ILR (1961) 11 Raj 1196. (Tenancy commencing on Ist 
August — Notice to vacate by midnight of 31st July, Ist August given — Tenancy governed by S. 110 — 
Held, notice must be interpreted, though it was not precise, as meaning a demand to vacate on the 31st 
midnight or that of the 1st as where the tenant thought his tenancy terminated.) ** 1962 All LJ 1035 
(1037). (Notice stating that tenant should vacate within thirty days of service of notice and should deliver 
possession to landlord next day — Held, intention was that tenant should vacate house on 30th day and 
then deliver possession next day — Notice held valid.) ** AIR 1961 Raj 136 (138) : ILR (1960) 10 Raj 
1568. (Lessor uncertain of commencement date of tenancy giving three alternative dates for termination 
and giving option to lessee to choose any date therefrom — Held, notice was not bad for uncertainty.) ** 
ILR (1961) Cut122 (123). (Monthly tenancy commencing on first day of month — Termination — Notice 
asking the tenant to vacate at any time on last date of month is valid.) ** AIR 1960 All 544 (545) : 1960 
All LJ 152 (Notice demanding payment of rent and asking tenant to vacate — Several such notices sent on 
previous occasions also — Held in the circumstances that it was not a notice to quit under S. 106 but was 
merely one containing demand for rent with a threat of termination if amount is not paid.) ** ILR (1960) 
12 Assam 1 (12). (Notice without mentioning date requiring tenant generally to vacate on the expiry of 
the next month of the tenancy — Facts indicating that tenant knew the dates of commencement of the 
tenancy — Held notice cannot be treated as invalid on the ground that it is vague and uncertain.) ** 
(1960) 2 Mad LJ 351 (353). (Notice to quit — Time of commencement of tenancy or period of tenancy 
not mentioned — Notice is not valid.) ** AIR 1959 J & K 80 (82). (Monthly tenancy commencing from 
second day of month — Notice to quit by midnight of the last day of the month or on the day when the 
“time of the notice expired" — Held that in spite of the incorrect expression used the intention would not 
be obscure to the tenant familiar with the facts and hence the notice should be upheld.) ** AIR 1959 J and 
K 87 (89). (Rooms and adjoining verandah let out — Verandah given after rooms were let out — One 
notice terminating tenancy given — Held sufficient and valid.) ** ILR (1959) 1 Cal 404 (411). (Notice to 
quit though mentioning only portion of premises of which possession is demanded describing it also by 
stating the rental paid for the entire premises — Held this circumstances was sufficient to attact the entire 
premises leaving no doubt in the mind of tenant and the notice was, therefore, valid.) ** AIR 1958 All 
774 (774, 775) : 1957 All LJ 804 (DB). (Notice to vacate premises by a certain date or on any date on 
which the tenant considered the month of his tenancy expired held a valid notice.) ** AIR 1956 Assam 96 
(96) : ILR (1954) 6 Assam 60. (Monthly tenancy terminable by end of a month by Gregorian Calendar — 
Notice requiring tenant to give vacant possession by the end of June 1950 held not improper — Landlord's 
intention held was that tenant should quit by 30th June and not that tenant should give up possession 
before mid-night of 30th June.) ** AIR 1956 Bom 113 (114) (DB). (Where the notice ran “you are to 
remember that if for any reason these fields have not been handed over to us before 31-3-1950 you are to 
hand over possession thereof to us for our personal cultivation before the abovementioned date.” It was 
held that the expressions "before the 31st March 1950" and "you are to hand over possession to us for our 
personal cultivation before the abovementioned date", taken together meant that the tenant was called 
upon to hand over possession of the fields not on 31-3-1950 itself, latitude being left to him to choose his 
own time on that day, but even on any date before 31-3-1950.) ** (1956) 60 Cal WN 308 (309). (Notice 
requiring tenant to vacate within 30th April and asking delivery of possession on Ist May — Held reading 
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both the clauses the notice was clear and unambiguous and was, therefore, a valid notice.) ** AIR 1955 
NUC (Assam) 2838 (DB). (Tenancy according to Assamese Calendar — Notice to quit on 30th Pous 
given though that month in that year expired on 29th — Parties however, correctly understanding the 
notice to mean that tenancy is terminated at the end of Pous — Notice is proper.) ** (1954) 3 All ER 214 
(215). (Yearly tenancy of premises commencing on 1-4-1953 and liable to be determined at the end of any 
year — Notice on 23-12-53 giving tenant three months' notice and asking tenant to vacate by the date i.e. 
31-3-1954 — Held "by the date" meant “on or before" and not before the date and hence, notice was 
valid.) ** AIR 1953 All 218 (219) : 1952 All LJ 727. (To hold that a notice to quit on the day next after 
this last day of the tenancy prejudices the tenant and, therefore, is invalid would be too technical and 
hairsplitting.) ** AIR 1953 All 598 (600) : 1951 All LJ 702. (Monthly tenancy commencing on first day 
of each Hindi month — Notice asking tenant to vacate on first of month following month of notice or on 
such date which tenant believed to be date on which tenancy expired is valid.) ** AIR 1953 Cal 160 (163, 
164) : ILR (1954) 2 Cal 75. (Notice to quit — Language used open to doubt — Rule of construction is to 
make it sensible and not insensible — Notice to person who was managing director of the tenant company 
— Notice construed as notice to the company and held valid.) ** AIR 1953 Cal 352 (355). (A notice 
given on 19th July, 1945 to quit and deliver up possession "with the end of 31st July, 1945 or at the end of 
a month of your tenancy which would expire next after 15 days from the receipt of this notice” is neither 
vague nor insufficient and not bad in law.) ** AIR 1953 Cal 585 (586) : ILR (1955) 1 Cal 130 (DB). 
(Tenant occupying flats Nos. 3 and 3A — Notice mentioning flat No. 3 only — Receipts and correspon- 
dence showing that both parties understood that tenant was vacating entire premises — It was held that in 
spite of the slight misdescription, the notice was sufficient and legal.) ** ILR (1953) 2 Cal 355 (356). 
(Notice stating that tenant should "vacate and make over peaceful possession at expiry of current month” 
— Notice is valid.) ** AIR 1953 Orissa 58 (58). (Tenancy expiring on 8-7-49 — Notice calling upon 
tenant to vacate on 7-4-49 or on other date when the month ended — Held in view of the subsequent 
clause the notice was valid.) ** (1953) 6 Sau LR 442 (445). (Notice dated 9-11-1951 asking to vacate on 
expiry of one month from receipt of notice or on expiry of the month according to defendant's own belief 
is valid as the defendent who knows the month would not be misled.) ** (1953) 6 Sau LR 450 (454). (A 
lease for one year commenced on Kartak Sud St., 2005 corresponding to 2-11-48, and according to the 
English calendar the month of the tenancy expired on the Ist of the month. The notice to quit expired on 
30-4-1950. Strictly speaking, the notice should have expired on the Ist of May. It was held that a clerical 
error as regards the date, which did not mislead, would not vitiate the notice. AIR 1938 All 649; AIR 1952 
All 141, Rel. on.) ** AIR 1952 All 32 (33) : 1952 All LJ 24. (Notice requiring tenant to vacate on a 
specified date or on any date on which the tenant considered his tenancy expires was held to be valid.) ** 
AIR 1952 Cal 19 (20). (Tenancy beginning on 6th of every month — Notice given on 20th of previous 
month — Recital that 15 days' notice is given and tenant should vacate on 6th of following month — 
Held, having regard to its entire contents the notice was not invalid in having asked tenant to vacate on 6th 
instead of the 5th.) ** (1950) 86 Cal LJ 198 (218). (Tenancy according to Bengali Calendar — Notice to 
quit "on the expiry of a month of your tenancy which will expire next after the end of one month from 
service of this notice" — Held notice was not bad.) ** (1947) 1 All ER 246 (247). (Notice stating that 
three months' notice is given — Date from which it commences and date on which possession should be 
given not mentioned — Still it is valid as it must be clear to the tenant that time runs from the date on 
which he received it.) ** AIR 1949 All 173 (147) : ILR (1949) All 414, (Notice requiring defendant to 
vacate on 15th May, 1944 or on such date as “your then current month of tenancy will end" — Tenancy 
commencing from Ist of every month — Notice held proper.) ** (1948) 1 All ER 177 (183), Addis v. 
Burrows. (Lease for fixed period of 18 months in the first instance and thereafter a lease from year to year 
— Notice to quit "at the expiration of tenancy which will expire next after the end of one half year from 
the service of notice" — Notice held sanctioned by long usage.) ** (1846) 3 CB 215 (228) : 15 LICP 263 : 
136 ER 86 : 7 LT (OS) 208, Doe d. Bailey v. Easter. (Notice held valid, although it did not state to whom 
the possession was to be delivered up.) ** (1817) 6 M & S 40 (41) : 105 ER 1157, Doe d. Brooks v. 
Fairclough. (Notice held invalid, as the statement regarding the persons to whom the Possession was to be 
delivered up was uncertain in its intent.) ** (1840) 12 Ad & El 743 (744) : 4 Per & Daf 323: 1Am& H 
39 : 113 ER 995, Doe d. Armstrong Wilkinson. (A mere misdescription of property in a notice to quit is 
not fatal provided tenant is not misled thereby — Property situated in parish H wrongly described as 
situated in parish D — Notice held valid.) ** (1839) 50 RR 832 (840, 841) : 9 LJCP 201 : 132 ER 1267, 
Muskett v. Hill. (Notice that if lessee failed to keep six miners at work the lessor would re-enter after 
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(c) Notice — Validity. 
Notice terminating tenancy is not invalid on ground that arrears of rent at higher rate 


expiration of a month is bad.) ** (1863) 5 LIKB 116 (116, 117): 111 ER 1198, Doe d. Williams v. Smith. 
(Tenant entering in May to pay rent to the 2nd of February and then from year to year — Notice given in 
October 1833 to quit "at the expiration of half a year from the delivery of the notice, or at such other time 
as your present year's holding shall expire after the expiration of half a year from the delivery of the 
notice" Held, the notice was sufficient to determine the tenancy in February, 1835.) ** (1811) 11 RR 807 
(808) : 2 Camp 591 : 170 ER 1262, Earrance v. Ikinton. (A notice by a tenant that he would quit the 
premises as soon as he gets another situation is bad as it only amounts to this, that he would quit when he 
found it convenient.) ** (1802) 4 Esp 185 (185) : 170 ER 685 (685), Doe d. Cox v. Roe. (Tenant holding 
premises called B — Landlord giving notice "to quit the premises which you hold of me, commonly 
called as W" — Held, as there was no house of the sign of W in the parish and as the tenant did not hold 
any other premises of the landlord the tenant was not misled by the misdescription of the premises and the 
notice, therefore, was good.) ** (1915) 113 LT 694 (695) : (1915) 1 KB 830: 84 LJ KB 823, May v. 
Borup. (Notice to quit at earliest possible moment means a notice to terminate the tenancy at the next date 
when the tenancy could be determined under the agreement and is not invalid as uncertain.) ** (1900) 1 
QB 23 (26) : 69 LJQB 17: 81 LT 453 : 48 WR (Eng), 73, Wride v. Dyer. (Tenant held premises on a yearly 
tenancy from Lady Day to Lady Day. On 24th March, 1989, her landlord gave her notice to quit and 
deliver up the premises "on 24th June 1898, or at the end of your current year's tenancy" — Held that the 
notice must be construed in accordance with the intention of the landlord, and that since it was impossible 
to suppose that it was intended to be a notice to quit on 25th March, 1898, when the current year's tenancy 
expired it must be taken to be a good notice to quit on 25th March, 1899.) ** (1889) 61 LT 729 (730) : 54 
JP 311, Gardner v. Ingram. (A notice to quit given by lessee ran as follows: — I intend to surrender to you 
the tenancy on or before the 29th September — Held, the notice was bad. The words in that case mean that 
the tenant intends to enter into negotiations to something which cannot be done without the landlord's 
consent, that he will surrender the lease to the landlord if he will accept it. That is no notice to quit.) ** 
AIR 1943 Bom 306 (307, 309) : ILR (1943) Bom 553 (DB). (Notice to quit — Words by counsel in notice 
“we are instructed to determine the tenancy" held determined tenancy.) ** AIR 1921 Pat 307 (308) (DB). 
(Lease of a house for dwelling purposes — Notice served on 7th Asarh to vacate the house at the end of 
the month of Asarh 1324 EN. or such date of the month on which the defendants thought their monthly 
tenancy ended — Defendants’ contention was that the notice was illegal and uncertain — Held that the 
notice gave more than 15 days’ time to quit and further gave the defendants an option to quit on a later 
date in case the defendants thought that their monthly tenancy ended on such date — The notice was not 
uncertain for the date for vacating the house had been clearly given. It was only to avoid any doubt or 
dispute that an option of the nature set forth in the notice was given to defendants.) ** AIR 1934 All 787 
(788, 789) (DB). (A notice was given on 9th November, 1927 to the lessee stating that he should vacate 
the land on 13th May, 1927. It appeared that '1927’ in the notice was a mistake for '1928' and the parties 
were not misled on that account — Held that this was merely a case of an accidental slip and the notice 
was valid.) ** (1897) 25 Cal 36 (38) (DB). (A notice to quit which directs the tenant to vacate a certain 
quantity of land under his landlord is not bad in law, merely because it includes some land which the 
tenant is found not to hold under the landlord. Considering that the error is only small and considering 
that the defendant never took any objection was not sufficient to vitiate the notice.) ** AIR 1937 Cal 331 
(333) (DB). (Where notice to quit was given by the shebait on the footing as if the idols were the sole 
owners of the premises and it directed that the tenants should vacate the entire premises while it was 
found that the idols had only an undivided share in the premises — Held that if the notice was sufficient 
with regard to the whole of the premises it was sufficient with regard to a portion of it, even if the property 
from which ejectment was sought might have been an undivided portion of the said premises.) ** AIR 
1918 PC 102 (110) : 45 Ind App 222. (In this case, notwithstanding apparent confusion in description of 
demised land in the notice, the notice was held to be good.) ** AIR 1939 Cal 291 (292) (DB). (Inaccurate 
description of the land is not necessarily material defect.) ** AIR 1925 All 199 (200) (Where the notice 
given by the manager of a temple property was given by him in his capacity as manager but the heading 
of the notice did not show the fact and the notice was not signed by the manager but by his general 
attorney — Held, the notice was nevertheless quite valid.) ** (1905) 28 Mad 391 (392, 393) (DB). (Patta 
givenat the end of the fasli indicating the change in the conditions of the tenure even for the existing fasli 
is not sufficient notice.) 
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are demanded in it and also because correct amount of rent is not mentioned therein.(25) 
After mentioning in the notice that the tenancy is terminated, it was also mentioned that in 
case of non-payment of arrears of rent the tenant would be evicted. It could not, therefore, 
be said that the notice is not proper.(26) 

A notice stating the tenancy is being determined asking the tenant to vacate the pre- 
mises in month's time and on failure a suit will be filed for ejectment is valid.(27) Where it 
is asserted in the quit notice that the tenancy is to terminate after expiry of 30 days from 
service of notice and the tenant is asked to deliver possession after notice period, the mere 
non-mention of the words “failing which a suit for ejectment will be filed” in the notice will 
not invalidate it.(28) Reasons for determination of tenancy need not be mentioned in the 
notice.(29) A contrary view has been expressed by J & K High Court. It has been held that 
an ejectment notice must furnish requisite basis on which claim for ejectment is made.(30) 

The signing of notice by or on behalf of the person giving it is one of the paramount 
essential conditions under S. 106 to hold a notice valid. Where the notice is unsigned only 
bearing the typed name of the landlord at the end, it is invalid.(31) 

Non-mentioning of provision or mentioning of a wrong provision cannot be the crite- 
rion for judging the validity of notice.(32) 

The lease deed provided that the tenant was liable to vacate premises without notice 
and also in case of breach of any of the conditions of lease. The deed did not exclude 
termination of lease by giving notice under S. 106. Thus tenancy could be terminated by 
giving notice under S. 106.(33) 

A notice to quit which contains a clear intimation of the intention to terminate the 
lease by a certain time is not invalid merely because it visualises the possibility of the 
relationship of landlord and tenant continuing (or being resumed) in certain contingencies 
by mutual agreement between the parties. The cases noted below,(34) fall under this prin- 


25. 1998 AIHC 810 (811) : 1997 (2) All Rent Cas 159. 
26. 2002 (48) AIILR 380 : 2002 (3) AIIWC 2527 (2528) 
27. 1972 Ren CJ 55 (All). 

28. 1999 (2) Cur CC 412 (414) (All) 


29. AIR 1977 Bom 181 : 1976 Mah LJ 828 (DB) ** AIR 2008 (NOC) 1413 (Cal) : 2008 (3) Cal HN 311 ** 
2000 (84) DLT 249 (254) ** 1994 Bom CJ 135 (139). 


30. AIR 2004 J & K 65. 

31. 2001 (2) All RC 259 (263). 

32. 2000 (1) All RC 79 (82) ** AIR 2008 (NOC) 1413 : 2008 (3) Cal HN 311 ** 2007 (4) MPHT 318 (321) 
33. 1987 All LJ 557 (559) : (1987) 1 All Rent Cas 266. 


34. 1967 All WR (HC) 573 (575) : 1967 All LJ 764 (DB). (Notice requiring tenant to pay arrears of rent 
within stipulated period or to incur termination of tenancy by non-payment of arrears — Notice is valid.) 
** 1965 All LJ 298 (301). (Notice terminating tenancy if rent is not paid within a month — Event or 
contigency is not outside the control of tenant to avoid the termination — On payment promptly the 
notice becomes automatically waived.) ** (1915) 113 LT 694 (696) : (1915) 1 KB 830 : 84 LJ KB 823, 
May v. Borup. (Notice to quit given by tenant — Statement that in a certain event the notice will be 
cancelled — The reservation does not invalidate the notice — It only informs the landlord of the hopes 
and fears of the tenants — The tenants cannot cancel the notice after giving it — Their statement that they 
will do so is not to be taken as attaching a condition to the notice — They could only enter into negotia- 
tions with the landlord.) ** (1918) 2 KB 805 (806) : 87 LJ Ch 1122, Norfolk County Council v. Child. 
(Notice to quit — Covering letter stating that the notice is given to terminate the lease on the date given 
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ciple. A notice to vacate the premises sent by the tenant in a money order coupon is valid. (35) 
A legal notice does not become illegal merely because it contain some superfluous mat- 
ter.(36) Where there are more than one lessor, the notice to quit must be given by or on 
behalf of all.(37) Where service of quit notice is neither denied by tenant nor its validity 
challenged, it is not necessary for plaintiff/landlord to prove service or validity. Onus lies 
on tenant to prove that notice is invalid. (38) Where advance rent is paid for a substantial 
length of time and lease is terminated by notice under S. 106, lessee cannot challenge such 
termination of lease on the ground that advance rent stood paid for more than months when 
the notice to quit was served. Lessee can only entitled to recover the surplus advance rent.(39) 
The right to be served with a notice to quit u/S. 106 is a benefit conferred upon the tenant 
and such a benefit can be waived by the tenant. When the tenant/lessee has not chosen to 
take any defence in his written statement regarding the validity of the quit notice, same 
would amount to waiver of notice and the validity of notice cannot be agitated by him in 
appeal for first time.(40) 


When the sufficiency of ejectment notice and legality of service have been challenged 
by the tenant; it goes without saying that service of said notice is admitted.(41) 


(d) Withdrawal of notice. 


Acceptance of a notice to quit either by the landlord or by the tenant is not necessary 
and service of notice as per requirement of S. 111(h) and S. 106 is only requirement. How- 
ever, in case of withdrawal of such notice acceptance by the counter party of such with- 
drawal is necessary. (42) It will be noted in this connection that once a notice is given, the 
party giving it cannot himself retract it. The consent of the other side is necessary for 
waiver of notice. A notice given by a tenant that on expiry of certain date he would quit and 
vacate the premises cannot be withdrawn without the consent of the landlord. Because as 
soon as notice is served it created a right and a corresponding obligation on respective 
parties and the notice does not remain in abeyance even though it mentions a future date for 
terminating the tenancy.(43) Where the amount of rent was sent by tenant to landlord by 


therein unless the lessor sees sufficient reason to change his opinion — In the previous year notice had 
been given but this notice was withdrawn at the request of the tenant, whose rent was in arrear, on his 
paying off the arrears — Held that the notice was not conditional or reserving a right to lessor — Taken in 
the light of what happened in the previous year it only means that the notice will not be withdrawn as in 
the previous year unless he sees sufficient reason in the meanwhile to change his opinion.) 

35. (1978) 82 Cal WN 177 : (1977) 2 Cal LJ 586. 

36. (1972) 13 Guj LR 870 : ILR (1972) Guj 737 (741). (Obvious and patent clerical error on the face of the 
notice — Notice not rendered invalid.) ** AIR 1963 All 581 (582, 583) : ILR (1963) 2 All 729 (DB). 
(Notice terminating tenancy and demanding arrears of rent and possession after thirty days is not invalid 
— Legal notice does not become illegal because it contains superfluous matter — Overruled on another 
point in AIR 1967 All 1 (FB).) 

37.2009 (4) AIR Kar R 486. 

38. 1997 (1) All Rent Cas 346 (348) ** AIR 2007 Gau 185 : (AIR 1972 All 155, AIR 1963 All 581, Dissented 
from.) 

39. 2007 (60) All Ind Cas 427 (428) (AP) 

40. 2007 (6) Mad LJ 1762 (1768). 

41, 2006 Cal WN 184 (194). 

42. 2003 (2) ICC 202 (205) (Cal). 


43. ILR (1970) 1 Cal 117 ** 1982 Raj LW 335. (No interference on technical plea of non-compliance of 
S.106.) ** (1981) 2 Cal LJ 387 (395). (Where the tenant failed to prove his case of an arrangement or 
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money order and it was mentioned in the coupon of the money order that the tenant would 
vacate the premises within 6 to 8 months, it could not be said that the notice to vacate was 
uncertain or vague, even though no specific date to vacate was given by the tenant. It was 
certain that tenant's stay in the premises would not be beyond eight months. The landlord is 
therefore entitled to evict the tenant under S. 13(1) of the W. B. Premises Tenancy Act 
(1956).(44) 

(e) Notice denying landlord’s title. 

Tenancy cannot be terminated by tenant by serving mere notice denying title and 
interest of landlord. In order to complete termination of tenancy, the tenant must actually 
vacate occupation. Where a tenant claims that he has purchased, the demised premises 
from a third person who is said to be the owner and accordingly sends notice to landlord 
denying his title but continues occupying the premises, the tenancy would not stand termi- 
nated thereby.(45) See S. 113. A notice is not bad merely because it refers to the possibility 
of such waiver. Such reference does not affect the finality of the notice. 

(£) Notice to be for entire leased property. 

A tenancy can be determined only as a whole or not at all. It cannot be determined 
piecemeal.(46) Hence, a notice to quit with reference to a portion of the holding is bad.(47) 

Where the tenancy was only in respect of ground floor and the notice to quit also 
purported to determine tenancy relating to ground floor accommodation but in suit for 
ejectment, eviction from entire accommodation consisting of ground floor and first floor, 
was sought it could not be said that the notice to quit was invalid on ground of piece-meal 


agreement to pay according to Calendar month without altering the month of tenancy, the landlord led 
unchallenged evidence that the tenancy ran according to English Calendar month, and mode of payment 
was also admitted to be according to it, the notice requiring the tenant to vacate with the expiry of month 
according to English Calendar (in the instant case ‘June'), would be held to be valid and sufficient, it 
having coincided with a month of the tenancy.) ** (1977) 18 Guj LR 1024 (1028). (Where by the notice 
under S. 106, the tenant was told that he should vacate and hand over possession on the expiry of the 
month next after the month in which he received the notice i.e. he would be given more than six weeks’ 
time to vacate the premises, then it could not be said that tenancy was terminated in praesenti.) 


44. AIR 1987 SC 759 (761) : 1987 (1) SCC 562. 
45. 1996 AIHC 2928 (2930) : 1996 (1) Gauhati LR 258. 


46. 1978 All LJ 426 : 1978 All WC 349. (A tenant was in occupation of a room as a tenant and he was also 
occupation of the side space as trespasser. The courts had held that he was also the tenant of the side 
space. A notice was issued to the tenant terminating tenancy in respect of the room and demanding 
Possession of the side space. Held, that there was no termination of the tenancy of the entire accommoda- 
tion occupied by the tenant. The tenancy could not be split. Hence the notice was invalid.) ** AIR 2009 
(NOC) 2692 : 2009 (4) AIR Kar R 486 (491) (DB) ** AIR 1976 All 221 : 1976 Ren CJ 213 ** (1964) 2 
Mys LJ 269 (271) ** (1950) 86 Cal LJ 198 (211). (Assignee of the reversion of part does not acquire a 
right to terminate the tenancy by giving notice to quit as to such part, unless the tenancy has been broken 
up.) ** (1921) 33 Cal LJ 518 (518, 519) (DB) ** (1921) 64 Ind Cas 550 (550) (DB) (Cal) ** (1921) 33 
Cal LJ 516 (517) (DB). 


47.1975 All LJ 209 : 1975 Ren CJ 701 ** (1950) 86 Cal LJ 198 (214). (Notice to quit by assignee of a part of 
reversion in respect of that part is bad.) ** (192 1) 64 Ind Cas 551 (551) (DB) (Cal) ** AIR 1939 Cal 291 
(292) (DB) ** AIR 1929 Cal 651 (654) : 57 Cal 10 (DB) ** (1811) 12 RR 509 (512) : 14 Bast 245 : 104 
ER 595, Doe d. Rodd v. Archer ** (1811) 3 Camp 71 (73): 170 ER 1309 Doe D. Morgan v. Church. (Joint 
demise of land and tithes at joint rent — Notice to quit only referred to land — Held that the notice was 
still valid because tenancy as to land cannot be determined without at the same time determining it as to 
tithes and the parties must have understood the notice as applying to both.) 
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determination.(48) The transferee of a part of property leased can terminate lease with 
respect to the part transferred to him by giving quit notice to tenant.(49) It is open to the 
Court, notwithstanding certain features in a notice which may suggest that it is an attempt 
to terminate the tenancy partially, to hold on the construction of the notice in the light of all 
the facts and circumstances of the case, the notice is not of this kind and is valid.(50) In the 
present case,(51) the plaintiff set out in its notice details of all the flats that the defendant 
occupies and required the defendant to remove itself therefrom. With the benefit of the 
defendant’s reply, it can be gauged as to how the defendant read the notice. The notice 
made out a larger case that what the plaintiff now pursues, but that would not render the 
notice vague or indeterminate. There were several tenancies that plaintiff clubbed together 
in the notice and as long as the entirety of the tenancy in respect of which a remedy is 
sought, was included in the notice, the plaintiff would not be required to begin at step one 
all over again. 

(g) Composite notice. 

A composite notice under this section and under S. 3 of the U. P. (Temporary) Control 
of Rent and Eviction Act is not invalid.(52) A notice of termination of lease can be com- 
bined with a notice for ejectment for default in payment of arrears of rent under S. 3(1)(a) 
of the U. P. (Temporary) Control of Rent Act (1947).(53) So also a Composite notice under 
S. 106 and S. 20(2) of the U. P. Act 13 of 1972 terminating tenancy and demanding arrears 
of rent as valid.(54) So also a combined notice under this section and under S. 4, Calcutta 
Thika Tenancy Act (1949)(55) or under S. 13(6) W. B. Premises Tenancy Act (1956).(56) 
or under S. 12(2), Bombay Rents, Hotel and Lodging House Rates (Control) Act (1947)(57) 


[See also AIR 1956 Madh Bha 35 (36) : 1955 Madh BLJ HCR 643. (Composite contract of tenancy of two 
holdings — Tenancy terminated by valid notice — Suit by lessor for recovery of possession of one of the 
holdings — No question of splitting up the tenancy arises.)] 

48. 1981 UPLT (NOC) 121. 3 

49. AIR 1980 Madh Pra 8 : 1981 MPLJ 76 (FB). ((1950) 86 Cal LJ 198, 1957 Nag LJ 625 and 1969 Rent CR 
855 (All), Diss. from.) 

50. AIR 1918 PC 102 (110) : 45 Ind App 222 ** 1964 All WR (HC) 356 (358). 

51. AIR 2008 (NOC) 1413 : 2008 (3) Cal HN 311. 

52. AIR 1965 All 291 (292, 293) : 1965 All LJ 915 ** 1965 All LJ 298 (301) ** ILR (1962) 1 All 579 (581, 
582). (Notice of demand for payment of arrears of rent coupled with notice to quit is valid — Landlord is 
entitled to decree for eviction and also for arrears of rent.) ** 1962 All LJ 1035 (1037) ** ILR (1961) 2 
All 120 (127) (DB) ** 1956 All LJ 787 (790) (DB) ** ILR (1954) 2 All 48 (50) (DB) ** 1954 All LJ 35 
(36) (DB), (Simultaneous notice under S. 106, T.P. Act and S. 3 of U.P. Temporary) Control of rent and 
Eviction Act are not bad.) 


53.1972 All LJ 499 : 1972 All WR (HC) 299 (DB) ** 1967 All LJ 764 (DB) ** 1967 All LJ 708 ** 1967 All 
LJ 492. 


54.1988 All LJ 1202 (1203) : (1988) 2 All RC 296 ** 2004 (1) All Rent Cas 55 (57). 
55.(1961) 65 Cal WN 1009 (1012) (DB). 


56. AIR 1965 Cal 408 (416) (DB). (West Bengal Premises Tenancy Act (12 of 1956), S.13 (6) — Notice 
under S. 13 (6) can be combined with notice to quit.) ** AIR 1964 Cal 1 (5) : ILR (1966) 1 Cal 111 (SB) 
[See also AIR 1979 Cal 135 (139) : 83 Cal WN 190. (Tenancy governed by provisions of T.P. Act and not 
by provisions of W.B. Premises Tenancy Act 1956, liable to be determined on service of 15 days notice to 
quit.)] 

57. AIR 1965 Mys 65 (67) : ILR (1964) Mys 600 (DB). 


[Vol. 3] 7 T. P. Act/ 17 
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is valid. Though the landlord cannot file a suit for ejectment of the tenant without permis- 
sion of the District Magistrate under S. 3 of the U. P. (Temporary) Control of Rent and 
Eviction Act, there is no bar against his termination of the tenancy by serving a notice 
under this section.(58) So also it has been held that a notice to quit issued during the pen- 
dency of appeal against the order of the Rent Controller granting permission to issue such 
notice is not invalid.(59) A notice is not invalid merely because the landlord treats the 
person to whom the notice is given as a trespasser and not as a tenant.(60) A notice by the 
owner treating occupier merely to be a licensee and demanding possession was, however 
held as not a valid notice terminating the tenancy.(61) Where the landlord at one place in 
the notice gave out that the addressee had entered into wrongful possession of the premises 
in question, but it was made clear in the notice that the landlord intended to terminate the 
tenancy on expiry of 30 days in case the addressee regarded himself as a tenant of the 
premises and according to the addressee the premises was in his tenancy and no forcible 
possession was taken thereon the notice cannot be treated as invalid.(62) 


(h) Termination of more than one tenancies. 


More than one tenancy between the same lessor and lessee can be terminated by 
single notice.(63) Where intially one portion of the building was let out toa tenant and after 
some days another portion was let out to him separately but the tenant agreed to pay rent 
jointly and the intention of the parties was to create one tenancy, a single notice determin- 
ing the tenancy can be given and one single suit for eviction is maintainable.(64) A person 
holding over under S. 116 is entitled to a notice under S. 106.(65) 

(i) Notice — Necessity. 

A notice to quit is necessary under this section before a suit for ejectment can be 
brought only where the defendant is a tenant of the plaintiff.(66) Legal heirs of tenant who 
"OR O 


58. AIR 1973 All 568 ** 1961 All LJ 124 (125). (Expiry of notice under S. 106 before landlord obtained 
permission under S. 3 (1) U.P, (Temporary) Control of Rent and Eviction Act does not render the notice 
invalid.) ** AIR 1960 All 211 (213) : ILR (1959) 2 All 284 (DB). (Notice given before permission under 
S. 3 of U.P. (Temporary) Control of Rent and Eviction Act 3 of 1947 is obtained is not bad.) ** AIR 1960 
All 408 (409) : 1960 All LJ 134. 

59. AIR 1951 Nag 203 (205) : ILR (1951) Nag 401. 


60. See AIR 1952 Cal 221 (222). (Notice to quit reciting that defendant No.1 was tenant, that defendant No.2 
had merely paid portions of rent by cheques and that as a matter of abundant caution notice to quit was 
also served on him — Held, that reason in the notice to quit was not material for determining validity of 
notice — Unquestionably defendant No. 2 was required by the notice to quit to determine tenancy of 
defendant No.2 if ultimately such a tenancy was found to be true.) 

61. 1967 All LJ 395 : 1967 All WR (HC) 445. 

62. AIR 1976 All 434 : 1976 All WC 273. 


63. (1977) 3 All LR 72 : 1977 All WC 41 ** AIR 2009 (NOC) 584 : 2008 (4) Cal LT 159. 
64. 1999 (1) All Rent Cas 560 (564). 

[See also 2009 (1) Ren CR 30 (P & H).] 
6S. (1977) 1 Ren CR 617 (622) (All). 


66. 1959 Jab LJ 216 (217). (Lease in favour of A — A and his two brothers occupying the house and by 
mutual arrangement sharing the rent — Notice to A validly terminates the tenancy — Separate notices to 
brothers of A not necessary.) ** [LR (1955) 2 Cal 97 (98). (Person ceasing to be tenant and becoming a 
trespasser — No notice is necessary.) ** AIR 1939 Pat 167 (168). 
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were not carrying on business with him upto his death would not fall within definition of 
tenant at all. There would therefore be no requirement for terminating tenancy in accor- 
dance with S. 106 before filing eviction suit against them.(67) On death of tenant whose 
tenancy stood already determined his heir cannot claim that he has inherited tenancy and 
demanded fresh quit notice, on determination of tenancy, tenant only has a right to remain 
in possession till evicted as per laws. (68) Though after service of notice under S. 106 the 
tenancy is determined the tenant cannot be evicted and/or removed from the land under his 
occupation by the lessor forcibly. The lessor must take recourse to due process of law for 
ejectment of the tenant.(69) Such a notice to quit will not give a cause of action for a suit for 
ejectment against a person where the relationship of landlord and tenant between the par- 
ties has been created not by a lease but by a decision of Court.(70) So also where a person 
is in occupation as a statutory tenant under the Rent Control Legislation notice under this 
section is not necessary.(71) 


Quit notice given in compliance of provisions of S. 106 ensures to benefit of succes- 
sors in title of lessor or lessee as the case may be. As such no fresh notice need be given by 
successor of lessor or lessee.(72) Where tenancy stands determined by efflux of time notice 
under S. 106 is not necessary.(73). 

See also the undermentioned case.(74) 

(j) Invalid notice. 


Where a notice to quit is invalid or insufficient for any reason, it will not have the 
effect of determining the lease.(75) But where an invalid notice is accepted and acted upon 
by the party to whom it is given, the tenancy would be determined.(76) There would be an 


67. AIR 2009 (NOC) 2614 (Raj). 
68. 2003 (6) Kant LJ 229 (232). 


69. AIR 1982 Cal 225 ** AIR 2007 (NOC) 475 : 2006 (65) All LR 297 (Utr). (Mere sending of quit notice 
does not change status of lessee into unauthorised occupant. He cannot be evicted without eviction de- 
cree.) ** 2005 (2) All MR 561 (565) ** 1992 (1) All WC 190 (200) 


70. AIR 1942 Cal 406 (407). 

71. AIR 1978 SC 1518 : (1978) 2 SCJ 590. (It would not be open to such a tenant to urge by way of defence 
in a suit for ejectment brought against him under the provisions of the Rent Restriction Act, that by 
acceptance of rent a fresh tenancy was created which had to be determined by a fresh notice to quit.) ** 
AIR 1961 SC 1067 (1070) : (1961) 3 SCR 813 ** (1983) 1 Bom CR 139 (142) ** 1979 All LJ (NOC) 83 
: 1979 UP RCC 252 ** 1963 Mys LJ (Supp) 394 (396). (AIR 1961 SC 1067, Foll.) 
[See also AIR 1962 Cal 563 (564) : 66 Cal WN 796 (SB). (Suit for ejection against tenant and sub-tenant 
— Sub-tenant declared as direct tenant under S. 16 (3), W.B. Premises Tenancy Act — As tenancy is not 
a lease notice under S. 106 to up-graded sub-tenant is not necessary.)] 

72. 2009 (4) AIR Kar R 486. 

73. AIR 2006 Cal 256 ** AIR 2005 (NOC) 281 (AP) : 2005 AIHC 1194. 


74. ILR (1964) 1 Ker 83 (85). (Lease terminable by 15 days notice — Lessee merely sending the key to 
landlord by peon and again by registered post on landlord's refusal to accept the key — Lease is not 
terminated thereby.) 


75. AIR 1965 All 326 (332) : ILR (1965) 2 All 519 (DB) ** AIR 1921 Pat 334 (335) ** (1891) 15 Bom 415n 
(415n) (DB) ** (1910) 6 Nag LR 17 (18). 

76. AIR 1968 SC 471 (476) : (1968) 2 SCR 20 ** AIR 1925 Rang 206 (206) ** (1811) 2 Camp 559 (560) : 
170 ER 1251, Doe d. Baker v. Wombwell. (Tenant making no objection to notice but giving a promise that 
he would leave the premises as soon as he could fit himself — Held that the tenancy had deter mined.) ** 
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implied surrender in such a case. But where a lease is really determinable only by six 
months notice under this section but the lessor gives only a month’s notice, the mere fact 
that the lessee in his reply notice erroneously admits that he is a monthly tenant will not 
estop him from contending that the notice was insufficient. The reason is that the lessor is 
not in any way misled by such a statement.(77) See also the undermentioned case(78) and 
Note 23 on Section 111. 

The invalidity of a notice under this section cannot be set up as a defence by a person 
whose defence as a tenant has been struck off. Thus, where in a suit by a landlord to evict 
his tenant, the tenant failed to deposit the rent and hence his defence as a tenant was struck 
off, it was held that he could not adduce evidence nor could he cross-examine the plaintiff's 
witness on the point of validity or non-service of the notice.(79) If a notice stated that the 
tenancy was terminated immediately and thereafter it was stated that the tenant was given 
30 days time from the date of receipt of the notice the notice is bad.(80) It is true that a 
invalid notice never determines tenancy. But in such a case the landlord is entitled to issue 
fresh quit notice and then file suit for eviction of tenant.(81) 

Where the tenant was in possession of a premises partly as a tenant and partly as a 
trespasser and the plaintiff called upon tenant to vacate entire suit premises which was in 
his possession it cannot be said that quit notice was not valid notice.(82) 


(k) Destruction of demised premises. 

Where the subject-matter of a lease like the building is totally destroyed, the tenant is 
not entitled to squat on the ground where the building stood or construct a new building in 
its place or require the landlord to put up a new structure. A demise must have a subject- 
matter and if it is destroyed, the lease comes to anend. The question regarding due notice to 
quit under S. 106 is otiose in such a case.(83) 

See also Note 20. 

20. Notice to quit with an option to continue on different terms. 


A notice must be absolute and unconditional in its terms.(1) Otherwise, it would not 


(1806) 9 RR 810 (810) : 6 Esp 70, Doe v. Spiller. (Lease granted to one T — Notice to quit directed to one 
S — T accepting notice — No other tenant of name S — Held, as T did not repudiate notice he should be 
held bound by it.) 


[See also AIR 1965 Pat 311 (315) (DB). (Plea as to invalidity of notice not taken in pleadings — Held 

tenant was estopped from raising the contention.) ** AIR 1956 Assam 113 (114). (Under contract tenant 

entitled to one month's notice — Notice of 15 days given — No objection to sufficiency or validity of 

notice raised in lower Courts — Tenant must be considered to have waived one month's notice.) ** 1954 

Madh BLJ (HCR) 1719 (1722). (Question of validity is a question of fact and must be specifically pleaded 

a ot in the w/s. If not so pleaded he should not be allowed to raise the objection before the High 
ourt. 


77. AIR 1924 Bom 115 (115) : 48 Bom 38. 


78. AIR 1938 Cal 724 (726) : 68 Cal LJ 435 (DB). (Notice to quit invalid — Lessee's laches in not replying 
to the notice will not make it valid.) 


79. AIR 1968 Pat 415 (418) : ILR 47 Pat 233 (FB). 
80. 1979 UP RCC 473 (All). 
81. AIR 2008 NOC 737 : 2008 (1) AIR Bom R 399. 
82. AIR 2008 NOC 804 : 2008 (1) AIR Bom R 338. 
83. AIR 1984 Ker 181 : 1984 Ker LT 538 (DB) ** 2009 (3) AIR Bom R 80 : AIR 2009 NOC 1581. 
Section 106 — Note 20 
1. ILR (1972) Guj 737 : (1972) 13 Guj LR 870 ** AIR 1965 All 323 (325) . 1964 All LJ 1105 ** (1889) 61 
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amount to a clear and unambiguous intimation of an intention to terminate the lease on a 
certain date. Thus, a notice giving the lessee an option either to vacate the property by a 
certain date or to pay enhanced rent from such date will be bad.(2) On this principle, it has 
been held that a notice which merely informs the lessee that if he wants to keep the pre- 
mises after a certain date, he will have to pay enhanced rent at a certain rate is bad.(3) The 
reason is that such a notice virtually amounts only to giving the lessee an option either to 
vacate the property by a certain date or to pay enhanced rent. 


But, where a notice clearly expresses an intention to terminate a lease by a certain 
date, the mere fact that it is coupled with an intimation that if the lessee continued in pos- 
session after such date he would be liable for enhanced rent does not make the notice 
bad.(4) The reason is that such a clause in a notice to quit only amounts to an offer of a new 
tenancy on a higher rent and does not affect the intention to terminate the present lease on 
the given date. Sometimes, a notice which is expressed as giving an option to the lessee to 
vacate the property by a certain date or pay enhanced rent thereafter has been treated on 
construction as a definite notice to quit on such date coupled with an offer of a new tenancy 
at an enhanced rent from such date.(5) 

Where a notice to quit clearly conveys the intention to terminate the lease by a certain 
date, the mere fact that the notice provides for its abandonment in case the other party 
agrees to an enhancement or reduction of the rent, does not affect the validity of the no- 
tice.(6) The reason is that such a provision relates only to the waiver of the notice by mutual 


LT 729 (730) : 54 JP 311, Gardner v. Ingram ** (1922) 1 Ch 36 (40) : 91 LJ Ch 195 : 125 LT 722, Freeman 
v. Evans and Fletcher and Co. 


2. AIR 1965 All 323 (325) : 1964 All LJ 1105 ** (1922) 1 Ch 36 (40) : 91 LJ Ch 195 : 125 LT 722, Freeman 
v. Evans and Fletcher and Co. ** (1885) 11 Cal 533 (537, 538) (DB). 


[See also (1885) 7 All 899 (902, 903, 940) (FB). (Notice informing lessee that if he did not vacate by the 
given date a suit will be filed against him for ejectment as well as enhanced rent — Held, notice is bad.)] 


3. (1912) 15 Ind Cas 906 (906, 907) (DB) (Cal). 


[See however 1980 All WC 569. (Where by means of notice under S. 106 the lessor demanded an en- 
hanced rent but had left no option whatsoever with the lessee to prevent determination of tenancy by 
payment of such enhanced rent, then the notice would be said to be betraying a clear and unequivocal 
intention on the part of the lessor to terminate a contract of tenancy, and hence valid.)] 


4. 1977 All Rent Cas 369 (370) ** (1879) 4 Ex D 201 (207) : 48 LJQB 681 : 40 LT 711: 27 WR (Eng) 928, 
Abearn v. Bellman. (Notice to quit on a certain day given — Notice contained the fol lowing clause “and 
I further give you notice that should you retain possession of the premises after the day before-mentioned 
the annual rental of the premises now held by you from me will be increased and made payable in ad- 
vance” — Held, by Bramwell, L.J. and Cotton, L.J. (Brett, L.J. dissenting) that the notice to quit being 
otherwise sufficient it was not rendered invalid by the additional clause — Notices with an option may be 
good.) ** AIR 1921 Pat 334 (335) ** 1904 Pun Re No. 5 p. 27 (29) (DB). (Notice does not become bad 
and insufficient merely because it also contains an offer to the tenant to remain on land on fresh terms 
from a given date, if the tenant accepts that offer.) ** AIR 1921 All 194 (194, 195) : 43 All 330 (DB) ** 
AIR 1919 Lah 304 (305) : 1919 Pun Re No. 34. 

5. AIR 1924 Lah 643 (643, 644). (Notice to leave the house within a week or to pay double rent from the 
expiry of that week and stating that if defendant did not vacate the house it would be assumed that he was 
prepared to pay double rent.) ** AIR 1934 All 115 (116, 117). (Notice giving lessee alternative of vacat- 
ing on or before a certain date or if he continued in possession thereafter, of paying enhanced rent — 
Lessee not vacating — Held, he had thereby agreed to hold over and to have accepted the proposal as to 
enhanced rent.) 


6. AIR 1935 Bom 247 (251) (DB) ** (1943) 47 Cal WN 207 (212, 213) (DB). (Landlord's notice to quit 
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consent. The law allows waiver of a notice to quit by the person who has given the notice 
with the consent of the other party. (See S. 113) A mere provision, is a notice, for such 
waiver by mutual agreement between the parties will not affect the validity of the notice. 
(See Notes 19 and 23.) 

A notice to quit is not bad, merely because it provides that if the tenant fails to vacate 
the property by the date fixed in the notice, he will be liable for damages at a certain rate. (7) 
In such a case there is merely an intimation to the tenant as to the consequences that would 
follow from his non-compliance with the notice to quit. The clearness of the requisition for 
quitting the property by a certain date is not affected. Nor could such a provision be inter- 
preted to mean that the tenant would not be liable to be ejected at all so long as he continues 
to pay compensation at the stipulated rate. It could according to its natural interpretation, 
only mean, that the ejectment proceedings would continue and the landlord would be en- 
titled to compensation at an enhanced rate from the date of the termination of the tenancy to 
the date of his actually recovering possession through Court.(8) 

21. Notice required under other sections for determining lease. 


The requirements prescribed by this section with regard to a notice apply only to a 
notice given under this section for determining a lease. Such requirements do not apply to 
notices issued under other sections of the Act. For instance, a notice under S. 108, Cl. (e) 
expressing the lessee's intention of avoiding a lease on account of the destruction of the 
property, which is the subject-matter of the lease, need not comply with the requirements 
prescribed by this Section.(1) So also the notice under S. 111, Clause (g) given by the lessor 
or his transferee determining a lease on forfeiture being incurred need not comply with the 
requirements laid down in this Section.(2) If the landlord exercises the right of forfeiture, 
then the tenancy comes to an end even before the agreed period of tenancy. In such a case 
a 

addressed to monthly tenant requesting him to enter into a fresh engagement on new terms by the last date 
of the month of the tenancy at the latest and stating that failing that, the tenancy would be determined from 
the next day of such last date.) ** (1909) 2 Ind Cas 548 (548) (Cal) (DB). (Where a landlord wrote to the 
tenant asking him to come to an agreement with him to pay increased rent, and concluded by saying 
“otherwise, I shall take steps to eject you and hence you consider this as 15 days’ notice expiring with the 
end of this month” — Held that this was a good notice to quit.) ** (1896) 22 Bom 241 (243) (DB). 


vV. Thompson (1895) 1 QB 696.) ** (1875) 23 Suth WR 440 (441) (DB). (It is sufficient if the landlord 
asks for a higher rate of rent and gives the ryot notice to quit if he declines to pay it.) 
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- AIR 1916 Cal 707 (707) (DB). 
2. 1983 BLJR 476 (480) ** 2009 (1) All Rent Cas 574 (578) ** AIR 1974 Him Pra 22 : 1977 Ren CR 548. 


(Statement in written statement amounting to denial of landlord's title — Entails forfeiture of tenancy — 
S. 106 notice is unnecessary.) ** AIR 1972 Pat 200 (203) (DB) ** 1967 BLJR 574 (DB). (For determining 
the lease under S. 111 (g) a notice under Section 106 is not necessary.) ** AIR 1922 Mad 349 (349) (DB). 
(A notice by a landlord to his tenant unequivocally expressing the intention to determine the lease on the 
ground of forfeiture, is a sufficient compliance with S. 11] though inadequate under S. 106 of the Act.) 
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no question of notice of termination of tenancy as provided by Section 106 of the T. P. Act 
arises, although, in certain cases, some kind of notice indicating exercise of the right of 
forfeiture by the landlord may be advisable. On the other hand, when the lease is not for a 
particular fixed period but is only a periodical lease and if the agreement of tenancy pro- 
vides that the lease can be terminated by notice of termination as contemplated by Sec. 106 
no question of forfeiture as such arises. Termination of tenancy on account of forfeiture is 
an entirely different concept, and the Court must bear in mind the two concepts of termina- 
tion of tenancy on account of forfeiture and the concept of termination of tenancy by a 
notice to quit under Section 106.(3) 
22. Notice by lessee — Duty to give up possession. 

Under this section a lease is determinable even by the lessee by a simple notice given 
in accordance with the provisions of this section. It is not necessary for the purpose of 
determining the lease that the lessee must give up possession of the property. Although, 
under S. 108, Cl. (q) the lessee is bound to put the lessor into possession of the property on 
the determination of the lease, a failure to do so will only entitle the lessor to damages and 
will not make the determination of the lease by notice by the lessee ineffective or incom- 
plete.(1) 

23. Waiver of notice. 


Where no plea as to validity of notice is taken in written statement, same would amount 
to waiver and cannot be raised at later stage.(1) An objection as to invalidity or infirmity of 
notice under S. 106 should be raised specifically and at the earliest else it will be deemed 
to have been waived, even if there exists one.(2) 

Plea that notice was given only by one of the landlords(3) or that notice was not 
served on tenant(4) raised for first time in writ petition cannot be allowed. Failure to raise 
the plea before lower Courts amounts to waiver. Where during pendency of suit for evic- 
tion and arrears of rent the demised property was sold and the subsequent purchasers on 


3. AIR 1984 Bom 400 : (1984) 2 Bom CR 352 ** 2009 (1) All Rent Cas 574 (578) ** 2009 (3) ALJ (DOC) 
68 (All) : 2008 (3) All Rent Cas159. 


[See however 1982 All LJ 1200 : (1982) 2 All Rent Cas 515. (Section 111 (g) only requires that before the 
relief of ejectment is claimed on the basis of forfeiture there must be determination of lease. It does not 
require that the notice itself must indicate that determination of tenancy is made on the ground of forfei- 
ture. A simple notice under S. 106 is enough to claim ejectment on the basis of forfeiture under clause (g) 
of S.111.)] 


Section 106 — Note 22 
. (1958) 62 Cal WN 176 (180) ** (1896) 22 Bom 384 (353, 354) (DB). 
[But see 1910 Pun Re No. 94. (Submitted not correct.)] 
Section 106 — Note 23 


1, 2002 1 Ren CR 174 (176) (Mad) ** AIR 2009 (NOC) 2221 (Mad) : 2009 (4) Mad LJ 1292 ** 1994 (1) 
Mad LW 137 (138) ** (1992) 2 Mad LW 363 (367). 


2. 2003 AIRSCW 2902 (2903) : 2003 (4) Scale 513 ** AIR 2009 Ori 19 ** 2002 (2) Rent LR 565 (568) (All) 
(DB) ** AIR 2002 Andh Pra 369 (377) : 2002 (3) Andh LD 67 ** 2002 AIHC 3498 (3500) : 2002 (4) 
Andh LT 448 ** AIR 2001 All 353 (354) : 2001 All LJ 2881 : 2002 AIHC 454 : 2001 44 All LR 412 
(Tenant nowhere challenging validity of the quit notice — Tenancy stands validly terminated.) 

3. (1984) 2 All RC 165 (165). 


4. 2000 (1) All RC 414 (419). 
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knowing of pendency of suit filed application for impleadment and that was allowed, the 
impleadment of subsequent purchasers would not be considered as waiver of right by ten- 
ant to challenge suit on ground of want of quit notice.(5) 

In order to establish waiver of notice on the part of the person giving it, there must be 
evidence of his intention to treat the lease as subsisting.(6) 

In order to prove that notice stood waived the defendant must prove that the landlord 
by his conduct, express or implied, showed intention to keep the tenancy subsisting. Mere 
acceptance of occupation charges would not amount to waiver of notice.(7) 

Where even after expiry first notice to quit, the tenant continues to be in possession 
and pays rent,and second notice to quit is served, there is implied waiver of first notice by 
both parties and the suit for ejectment on basis of second notice is not bad.(8) 

Where the original landlord issued notice alleging tenancy to be statutory and claim- 
ing arrears of rent but he died soon after issuing notice and his legal representatives issued 
fresh notice terminating tenancy, it amounts to waiving of earlier notice issued by ori ginal 
landlord.(9) 

Where the U.P. Rent Act, 13 of 1972 was not applicable to the newly constructed 
premises and a notice under S. 106 terminating tenancy was given and subsequently land- 
lord filed an application under the Rent Act for release of the property, it could not be said 
that the subsequent application under the Rent Act amounted to waiver of notice under S. 
106.(10) 

Where defendant occupied the premises as licensee and not as tenant, no question of 
waiver of notice could arise.(11) 

Where the description of the premises to which notice pertains, is not given in the 
notice under S. 4 of the Public Premises (Eviction of Unauthorised Occupants) Act, it is 
invalid. Unlike S. 106, T.P. Act the notice under S. 4 cannot be waived. Notice under S. 106 
can always be waived.(12) 

Acceptance of rent inference of waiver 

The landlord had accepted rent after termination of the tenancy. However, the rent 
was for period prior to termination and there was no intention on part of either of the parties 
to continue lease after the date of expiry of the term of the tenancy. Therefore, waiver of 
notice could not be inferred.(13) A monthly lease stands determined on expiry of period of 
30 days from date of service of notice. Lessee continues to be liable for rent for period of 30 
days from date of service of notice. Acceptance of rent for that period would not amount to 
waiver.(14) 
es 

5. 2006 (2) ALJ 624. 
6. 2002 (4) Cur CC 366 (369) : 2002 (3) Mad LJ 830. 
7. 2002 (2) RenCR 311 (313) (Delhi). 
8. AIR 1991 Cal 291 (293) : (1991) 1 Cal LT 380 ** AIR 1984 Cal 31 (34) : (1983) 87 Cal WN 426. 
9. 1993 (1) Rent LR 302 (Delhi). 
10. 1998 (2) Rent CJ 320 (323) (All). 
11. 2003 (1) Rent LR 276 (279) (Cal). 
12. AIR 1988 Delhi 174 (176) : (1988) 1 Ren CR 670. 


13. 2002 (3) Andh LD 157 (163) ** AIR 2008 NOC 1647 : 2008 (2) AIR Bom R 419 ** 1988 BLT (Rep) 370 
(380). 


14. AIR 2006 All 115 : 2006 (2) ALJ 204 ** AIR 2006 All 1 : 2005 All LJ 3418. 
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Where the landlord continued receiving rent till determination of lease and refused to 
accept rent thereafter, the refusal was valid.(15) 


Waiver is a question of fact and it must be properly pleaded and proved.(16) The 
acceptance of rent by landlord after expiry of notice period, with clarification that it would 
be towards compensation for use and occupation and not by way of rent would not amount 
to waiver.(17) 


Where the landlord accepts rent for the period subsequent to termination of tenancy, 
the tenancy must be deemed to be subsisting and the notice stands waived.(18) Accepting 
the rents tendered by the tenant for a period subsequent to the quit notice without any 
reservation by the landlord clearly leads to the inference that the landlord was treating the 
lease as subsisting and waived the notice to quit. Tenant became a tenant holding over and 
fresh notice to quit is mandatory requirement.(19) 


Where the quit notice served on the tenant makes it clear that if premises are not 
vacated on or before the given date, tenant was required to pay charges for illegal use and 
occupation without prejudice to landlord's right of eviction, and the landlord continues 
accepting rent even after service of notice, that will not amount to waiver of quit notice by 
landlord.(20) Where there is no intention on part of either of parties to continue lease ac- 
ceptance of rent by landlord after termination of lease would not amount to waiver.(21) 
Where rent sent by non-family member of tenant was accepted by landlord out of confu- 
sion but the landlord immediately thereafter returned that amount the inference of waiver 
of quit notice could not be drawn.(22) No inference of waiver can be drawn when landlord 
accepts rent after termination of tenancy but by his subsequent conduct of filing eviction 
suit clearly shows that he had no intention of continuing lease.(23) In order to prove that 
notice stood waived, the tenant has to prove that landlord by its conduct, express or im- 
plied, showed intention to keep the tenancy subsisting. In absence of there being any such 
intention, the mere acceptance of occupation charges by landlord would not amount to 
waiver of notice.(24) Where a tenancy has otherwise expired by efflux of time but the 
tenant continued in possession of the premises, mere acceptance of rent by landlord could 
neither renew the tenancy nor create a new one. That is so because such subsequent occu- 
pation of premises was not in pursuance of contract, express or implied between the parties. 
It could not at best be by virtue of the protection granted by Rent Control Laws. But once 
the tenancy was out of protection shield of Rent Laws, it was not required to be determined 
by notice as it stood already determined by efflux of time.(25) Where defendant, tenant 


15. AIR 2002 Andh Pra 465 (474) : 2002 (4) Andh LD 508. 

16. 2004 (115) DLT 476 (480) 

17. 1987 Bom RC 509 (516). 

18. (1989) 1 All RC 299 (301). 

19. 1994 (1) Rent LR 76 (79) (DB) (Andh Pra). 

20. 2001 AIHC 2657 (2661) : 2001 (90) DLT 305. 

21. AIR 2003 (NOC) 64 : 2002 (3) Andh LD 157 ** 2004 (4) Andh LT 526 (531). 
22. AIR 2007 (NOC) 258 : 2006 (5) ALJ 710. 

23. AIR 2008 (NOC) 740 : 2008 (1) AIR Kar R 515. 

24. 2002 (2) Ren CR 311 (313) (DB) (Del) ** AIR 2005 (NOC) 529 (Kar) : 2005 AIHC 3868. 
25. 2003 (104) DLT 151 : 2003 (68) DRJ 284 (288). 
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after notice to vacate suit property had sent cheque to plaintiff towards arrears of rent, the 
plea that even subsequent to notice rent was received by the plaintiff and it amounts to 
waiver of notice, would not be tenable.(26) 

The quit notice given by the landlord prior to or during the pendency of appeal before 
the Rent Controller could not be said to be ineffective or invalid. Thereafter the landlord 
accepted the rent and also moved the Rent controller for enhancement of rent. This amounted 
to waiver of the notice.(27) 

As to waiver of notice by the person giving it, see also Section 113 and Notes thereon. 
See also the undermentioned case.(28) 


26. 2007 (4) Civil Court C 428 (431) (Mad). 
27. 1984 Mah LJ 1071 (1075). 


28. AIR 1981 SC 1726 : 1981 All LJ 1028 : 1981 UJ (SC) 743. (Landlord's notice to tenant for surrender of 
possession — Tenant standing surety for landlord for payment of certain arrears of sales tax — No pay- 
ment made by tenant to sales tax authorities — Landlord, not agreeable to adjustment of proposed pay- 
ment — Held, subsequent conduct of landlord did not amount to waiver of notice.) ** AIR 1981 SC 170 
(172) : 1980 All LJ 1080. (Forfeiture of lease — Lessor accepting rent under protest — Held, no waiver 
of notice) ** AIR 1984 All 364 : 1984 All WC 909. (Joint notice of demand of rent and ejectment relating 
to a joint tenancy by two landlords — Notice could not be waived by a single landlord — Waiver to be 
effective or binding must be by entire body of joint owners.) ** 1983 All LJ 580: £983 All Rent Cas 310. 
(Notice terminating tenancy on ground of denial of title of landlord by tenant and also demanding arrears 
of rent — Landlord accepting arrears of rent — Landlord could not be said to have waived his right of 
forfeiture. AIR 1945 Pat 260 (FB) Held, no longer good law in view of 1980 All LJ 1380 (SC).) ** 1982 
All LJ 1383 : 1982 All WC 655. (Landlord issuing to tenant notice to quit under S. 106, T.P. Act — 
Subsequent application by landlord under S. 21, U.P. Act 13 of 1972 — Does not per se result in waiver 
of earlier notice under Section 106, T.P. Act.) ** 1981 All Rent Cas 571 (572, 573). (Where the subse- 
quent notice in plain and unambiguous terms stated that tenancy was determined by first notice under S. 
106 and that suit for eviction had been filed on that basis and then demanded charges (as distinct from 
Tent) for use and occupation of the accomodation at an enhanced rent, notice would not be treated as 
amounting to waiver of first notice.) ** 1979 All LJ (NOC) 83 : 1979 UP RCC 252. (Termination of 
tenancy by quit notice — Tenant becoming statutory tenant on expiry of notice period — Acceptance of 
rent after termination — No waiver of notice.) ** AIR 1978 Cal 224 : 81 Cal WN 814 (DB). (Where the 
Suit for eviction was based on second notice but there was no pleading by the defendant lessee as to 
unilateral waiver of the first notice by the plaintiff nor there was evidence that the first notice was acted 
upon by the defendant, it could not be said that there was unilateral waiver of the first notice on the part 
of the plaintiff.) ** AIR 1977 NOC 118 : 1976 All LJ 754. (Termination of tenancy by notice — Subse- 
quent acceptance of rent by landlord or its deposit into court and withdrawal by landlord — Does not 


The defendants had asserted that they had not received that notice. In these circumstances the question of 
waiver of the earlier notice dated 30-7-1968 could not arise.) ** AIR 1977 All 386 : 1977 All LJ 993. 


determination of tenancy, the tenant asserts himself as a tenant and the landlord treats him as such, the 
first notice is waived. In such a case there is no illegality in the second notice given by the landlord.) ** 
AIR 1977 Him Pra 21 : 1977 Sim LC 105. (Tenancy protected by House Rent Act terminated by notice — 
Landlord accepting rent — It does not amount to waiver of notice.) ** AIR 1976 All 434 : (1976) 2 All 
LR 331. (Plea of invalidity of notice — Failure to raise plea at early stage of litigation (raised for first time 
in revision) — Plea would be deemed to have been waived.) ** 1972 Ren CR 57 : ILR (1971) 2 Delhi 230. 
(If the plea of want of notice is not raised before the Rent Controller tenant must be deemed to have 
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See also Note 25 as to forfeiture of right to notice. 


As to waiver of defect in notice, by the person to whom the notice is given, see Note 
19: 


24. Suit for ejectment — Notice to quit. 


By the decision of seven Judge Bench of the Supreme Court in V. Dhanpal v. Yasodai(1) 
it is ruled that in order to get a decree or order for eviction against a tenant under any State 
Rent Control Act it is not necessary to give a notice under S. 106 of the T. P. Act. 


The case law discussed hereunder is to be read as excluding the tenancies governed 
by State Urban House Rent Control Laws (See also Note 9(A) Ante). 


Where the defendant in a suit for ejectment has been a tenant under the plaintiff, a 
decree for ejectment cannot be passed against him, unless it is established that the tenancy 
has been lawfully determined.(2) A notice to quit is one of the modes of determining a lease 


notice.) ** AIR 1966 Pat 434 (437) : 1966 BLJR 808 (DB). (Act done by mistake will not amount to a 
waiver of notice to quit — Adjustment of amount due to tenant as rent for period subsequent to termina- 
tion of tenancy by mistake.) ** 1965 All LJ 298 (301). (Notice terminating tenancy if rent is not paid 
within a month — On payment tenant can treat notice as waived.) ** AIR 1964 All 393 (393). (Contrac- 
tual tenancy — Termination of by notice — Tenant continuing in possession under Rent Control legisla- 
tion and paying rent — Acceptance of rent by landlord — Does not amount to a waiver of notice — 
Overruled on another point in AIR 1965 All 498 (FB).) ** AIR 1964 Punj 356 (356). (Contractual ten- 
ancy terminated by notice — Tenant becoming statutory tenant under Rent Control Act — Death of tenant 
during pendency of suit for eviction — Legal representative brought on reocrd, tendering arrears of rent 
— Acceptance by owner of rent does not amount to waiver of notice to quit.) ** AIR 1963 All 250 (251) : 
1963 All LJ 25. (Question whether a subsequent notice operates as a waiver of the previous notice is 
partly one of fact.) ** AIR 1959 Andh Pra 346 (348) : ILR (1958) AP 868 (DB). (Landlord continuing to 
accept rent for 7 months without demur after expiry of notice to quit amounts to waiver of notice.) **AIR 
1956 Cal 106 (108). (Acceptance of rent after filing suit for ejection — No evidence to show that the 
money was received by landlord with the intention to continue tenancy — Held, there was no waiver of 
the notice to quit.) ** 1955 Madh BLJ (HCR) 1015 (1017). (First notice giving time to vacate — Notice 
valid — Tenant holding over — Second notice giving 8 days' time to vacate though invalid, cancels the 
earlier notice.) ** AIR 1953 Punj 243 (245) : ILR (1954) Punj 149. (Where a notice to quit has been 
given, a subsequent notice to quit is of no effect unless it can be inferred from other circumstances that a 
new tenancy has been created after the expiry of the first notice; nor does it amount to a waiver of the first 
notice in the absence of any proof thereof.) **AIR 1941 Pat 495 (497). (Landlord accepting rent from 
tenant for period after expiry of notice — In order to succeed in an ejectment suit landlord must show that 
another proper notice to quit had been duly served on the tenant.) ** AIR 1935 Bom 247 (251) (DB). 
(Lessor giving another notice to quit after expiry of first notice — This is a waiver of first notice.) ** AIR 
1923 Nag 129 (130). (Merely allowing tenant to continue in possession after expiry of notice to quit — 
No waiver.) ** AIR 1917 Pat 469 (470) : 2 Pat LJ 595 (DB). (Giving notice and then claiming arrears of 
rent up to institution of suit is not waiver of notice.) ** AIR 1921 Cal 126 (127) (DB). (Acceptance of rent 
for period before expiry of notice is not waiver.) ** (1905) 29 Bom 580 (613) (DB). (Acceptance of rent 
for period after expiry of notice is waiver.) ** (1811) 3 Comp 115 (118) : 13 RR 768 (769) : 170 ER 1324, 
Doe d. Digby v. Steel. (After expiration of first notice landlord giving tenant a fresh notice that unless he 
quits in fourteen days he will be required to pay double value — Held, second notice was not intended as 
waiver of the first, having for its object merely the recovery of double value.) 
Section 106 — Note 24 

1. AIR 1979 SC 1745 : 1980 All Rent Cas 1. 

2. AIR 1964 Pat 401 (405) : ILR 43 Pat 91 (FB). (1964 BLJR 59 and 1964 BLJR 701, Overruled on another 
point.) ** (1984) 1 Ren CJ 89 (P&H) ** 1964 All LJ 658 (660) (DB) ** AIR 1957 Pat 37 (40) : 1956 
BLJR 427 (DB). (Tenant at will — Termination of tenancy by notice or a demand for possession Is pre- 
requisite to suit for ejection.) ** (1921) 62 Ind Cas 390 (391) (DB) (Mad) ** ( 1903) 13 Mad LJ 475 (476) 
(DB) ** AIR 1917 Cal 426 (426) (DB). 
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although such a mode of determination does not apply to every case. Where a lease is 
determinable by a notice to quit and has not been determined in any other manner accord- 
ing to law, ejectment cannot be decreed against a tenant, unless a sufficient and valid notice 
to quit has been served upon him.(3) 

Such a notice is a pre-requisite of the suit.(4) In other words, the determination of the 
lease by such notice must have become complete by the expiration of a valid notice to quit 
before the institution of the suit. Where this is not the case, the suit itself cannot be treated 
as a notice to quit. Nor can the court in such a case pass a decree for ejectment against the 
tenant fixing a certain time within which he must vacate the property.(5) The contrary view 
taken in the undermentioned cases(6) is, it is submitted, not correct. 


But the above principle does not apply to a trespasser who can, therefore, be ejected 
without any previous notice.(7) (See also section 105, Note 37.) 


3. AIR 1965 SC 101 (103) : (1964) 5 SCR 239 ** AIR 1966 Pat 93 (95) : 1966 BLJR 445. (Lease governed 
by presumption under this section — Suit for eviction is premature in the absence of a notice terminating 
it.) ** AIR 1965 Ker 174 (174, 175) ** AIR 1965 Mys 65 (66) : ILR (1964) Mys 600 (DB). (Contractual 
tenancy — Suit for eviction of tenant — Must be preceded by notice not only under Section 12 (2), 
Bombay Rents, Hotel and Lodging House Rates Control Act but also by notice of termination of tenancy 
under S. 106, T.P. Act — AIR 1959 Mys 87, Held Overruled by AIR 1965 SC120.) ** AIR 1964 Cal 1 
(5) : ILR (1966) 1 Cal 111 (SB). (Service of notice under S. 13 (6), W.B. Premises Tenancy Act — Does 
not dispense with the necessity for a notice under S. 106, T. P. Act.) ** AIR 1964 Pat 401 (405) : ILR 43 
Pat 91(FB). (Action under S. 11, Bihar Buildings (Lease, Rent and Eviction Control) Act — No notice 
under S. 106 terminating tenancy served before filing action — Action is bad as being premature — 1964 
BLJR 59 and 1964 BLJR 701, Overruled). ** 2004 (2) Mad LJ 373 (374) ** AIR 1962 Cal 608 (610) : 66 
Cal WN 414. (Service of insufficient notice — Suit must fail.) ** AIR 1960 All 408 (409) : 1960 All LJ 
134 ** AIR 1959 Cal 181 (187) : ILR (1959) 1Cal 639 (DB) ** AIR 1957 Assam 70 (71) (DB). (Co- 
lessor's notice to tenant to quit even from his own share is invalid — His suit for ejection from his share 
also cannot therefore succeed.) ** (1955) 21 Cut LT 97 (99) ** ILR (1954) 4 Raj 570 (576) ** AIR 1953 
All 218 (219) : 1952 All LJ 727. (Permission from District Magistrate under S. 3, U. P. (Temporary) 
Control of Rent and Eviction Act does not dispense with the notice required by S. 106, T. P. Act.) ** AIR 
1952 Madh B 121 (122, 123) : ILR (1952) MB 126 (DB). (Case governed by M. B. Sthan Niyantran 
Vidhan — Landlord must give notice to quit under this section also before seeking eviction of tenant.) ** 
(1951) 17 Cut LT 67 (68) ** (1876) 25 Suth WR 56 (56) (DB) ** (1870) 13 Suth WR 267 (268) (DB) ** 
(1911) 9 Ind Cas 19 (20) (DB) (Cal) ** 1895 Bom PJ 321 (DB) ** (1878) 2 Mad 346 (349) (DB) ** (1878) 
1 Mad 336 (DB) ** (1894) 18 Bom 110 (114) (DB) ** (1876) 25 Suth WR 104 (104). 


[See also AIR 1939 Pat 428 (430). (Where the lessee is allowed to construct a building on the land leased and 
the lease is a lease from month to month the lessor should give the lessee notice to quit before asking him to 
demolish the structure.) ** AIR 1926 Nag 201 (202). (Case under Berar Land Revenue Code, S. 79.)] 


4. AIR 1968 Orissa 113 (118): ILR (1968) Cut 187 (DB). (Notice to quit is mandatory.) ** 2002 (48) All LR 
522 ** 1987 LS (AP) 222 (225) (Absence of notice — Suit is not maintai nable) 


5. (1877) 2 Cal 146 (148) (FB) ** (1935) 62 Cal LJ 201 (204, 205) (DB) ** (1910) 5 Ind Cas 336 (337) (All) 
** 1890 All WN 175 (176) (DB) ** (1894) 18 Bom 107 (108) (DB) ** 1881 Bom PJ 180 (DB) ** (1901) 
29 Cal 203 (206) (DB) ** (1907) 34 Cal 57 (63) (DB). (This appears to be based upon the principle that 
¢jectment can be brought only for an unlawful or tortious detention.) ** (1880) 5 Cal L Rep 231 (235, 
237) (DB) ** (1879) 4 Cal 339 (341) (DB) ** (1902) 6 Cal WN 199 (201) (DB) ** (1987) 8 Suth WR 385 
(386) (DB) ** (1869) 11 Suth WR 231 (231) (DB) ** (1896) 6 Mad LJ 59 (61) (DB) ** (1910) 6 Nag LR 
17 (20) : 5 Ind Cas 699 (701). à 


6. (1875) 23 Suth WR 440 (441) (DB) ** (1895) 23 Cal 200 (201) (DB) ** (1873) 20 Suth WR 401 (402) 
(DB) ** AIR 1923 Pat 340 (341) (DB). 


7. ILR (1955) 2 Cal 97 (98). (Ipso facto determination of tenancy under provisions of Rent Control Act — 
Tenant becomes trespasser thereafter — Notice to quit not necessary.) ** AIR 2002 Delhi 81 (DB). (No 
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Notice for termination of tenancy should precede filing of suit for eviction. Notices 
served on tenant during pendency of suit would be of no help to plaintiff landlord.(8) 


Claim for ejectment of tenant on basis of invalid notice to quit cannot be entertained.(9) 


Even where the T. P. Act is not in force a reasonable notice to terminate the tenancy is 
necessary. (See Note 49.) 


The notice to quit served on the tenant does not lose its effect by the dismissal of the 
landlord's suit brought on the basis of the notice on the ground that the Court has no juris- 
diction to entertain the suit. In such a case the landlord can institute a fresh suit before a 
competent Court relying on the same notice.(10) Where the landlord seeks withdrawal of 
eviction suit on ground that of defective notice, second suit on basis of second notice hav- 
ing different cause of action is not barred.(11) On giving first notice to quit in instant case 
the tenant did not comply with it, paid the arrears of rent mentioned in notice, thereby 
expressing his desire to continue as tenant. There was also material more than enough to 
indicate that the first notice to quit was waived with implied consent of the tenant. Thus the 
suit on second notice to quit was not bad in law.(12) 


Where a tenancy is established, the onus of proving, in a suit for ejectment, that the 
tenancy has been determined by a notice to quit or otherwise is on the plaintiff.(13) Where 


statutory pre-condition of service of notice on an unauthorised occupant before bringing a suit for recov- 
ery of possession against him/her — Moreso, when plea was beyond pleadings.) ** AIR 1954 Tripura 21 
(22) ** AIR 1952 All 141 (143) : 1951 All WR (HC) 225. (Lessor entitled to eject tenant on his failure to 
pay rent as agreed — Lessee can be treated as trespasser on his default in payment of rent and ejected by 
suit without giving notice under this section.) ** AIR 1952 J & K 35 (35). (Tenant holding over without 
consent of lessor — Dispossession by landlord — Subsequent obtaining of possession — Original lease is 
not renewed and he can be ejected without any notice.) ** AIR 1950 All 583 (587) : ILR (1952) 1 All 85 
(DB). (Tenancy at will — Death of lessee — Possession of lessee's heir is adverse and suit against him as 
trespasser would lie — Notice to quit is not necessary.) ** AIR 1934 Cal 134 (134) ** (1907) 34 Cal 57 
(61) (DB). 

[See (1911) 9 Ind Cas 19 (20) (DB) (Cal). (If neither party in an ejectment suit admits or sets up a tenancy, 
then notice to quit would not be required.)] 


[See also AIR 1934 Rang 291 (292). (No lease as defined under S. 105 — No notice under S. 106 is 
necessary for ejectment.)] 


8. AIR 2002 Delhi 1. 

9. (1985) 2 All RC 188 (193). 
10. (1961) 65 Cal WN 1009 (1012) (DB). 
11. (1985) 1 All RC 521 (522). 
12. (1986) 1 Cal HN 281 (285). 


13. (1984) 26 Delhi LT 341 (344) (DB) ** AIR 1968 Orissa 113 (118) : ILR (1968) Cut 187 (DB). (The onus 
is on the landlord to prove notice.) ** AIR 1967 Assam 16 (17) (DB) ** AIR 1967 Pat 35 (39). (No 
statement in plaint that tenancy has been determined by notice under S. 106 — No decree for eviction can 
be had.) ** AIR 1965 All 291 (293) : 1965 All LJ 915. (Landlord can rely on the composite notice sent 
under this section and S.3 (1) (a) of the U.P. Rent Control Act, 3 of 1947 for that purpose.) **AIR 1964 
Pat 401 (405) : ILR 43 Pat 91 (FB). (Plaintiff must allege in plaint the fact of determination as one of the 
facts constituting the cause of action and prove it. 1964 BLJR 59 and 1964 BLJR 701, Overruled on 
another point.) ** ILR (1960) 12 Assam 1 (13, 14). (But question of onus of proof loses its importance 
where both parties have led evidence.) ** AIR 1955 Cal 495 (496) : ILR (1956) 2 Cal 622 (DB). (Plaintiff 
alleging in plaint that tenancy commenced from "Baisakh" — Defendant not denying plaintiff's right to 
determine tenancy — No conclusion can be drawn that tenancy commenced from first day of Baisakh = 
Validity of quit notice challenged — Onus is on plaintiff to establish that tenancy commenced from first 
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a clear assertion had been made in plaint that the notice had been duly served and there was 
no specific denial in the written statement, the allegation about service of notice being not 
specifically denied amounted to an admission of service of notice.(14) Tenants who admit- 
ted respective notices and who did not challenge, the validity of notices would be estopped 
from contending that notices cannot form basis of eviction without examining landlady. 
Decree of eviction can be passed on basis of valid quit notice.(15) 

Where receipt of notice is admitted by tenant in his written statement and no dispute 
as to its validity is raised, suit for eviction cannot be dismissed on ground of that notice was 
invalid or that it was not served.(16) 

But it has been held in the undermentioned case.(17) that, where it is proved that a 
notice to quit was served on the defendant the onus is on him to prove that it was invalid. 
When service of notice is admitted by the tenant, it is for him to prove that the notice is 
invalid.(18) Where the tenant has not specifically denied that service of notice to him was 
of 30 days in written statement and had in general terms alleged illegality and invalidity of 
the notice without stating what was illegal or invalid, the notice was held legal.(19) 

A plea as to the absence of a notice to quit is one which goes to the root of the 
plaintiff's case and as such can be raised even in second appeal for the first time.(20) As 


day of Baisakh.) ** ILR (1954) 4 Raj 570 (575). (Defendant admitting receipt of notice but challenging 
its validity — Onus is on plaintiff to show that it is valid. AIR 1928 Cal 436, Dissented from.) **AIR 
1942 Cal 341 (341) (DB) ** AIR 1919 Mad 1135 (1136, 1137). (Principles affecting the onus of proof and 
presumptions arising in ejectment suits discussed.) ** AIR 1915 All 251 (252) (DB) ** (1910) 5 Ind Cas 
336 (337) (All.) ** (1902) 26 Bom 360 (362) (DB). (Defendant in his written statement not denying the 
receipt of the notice but disputing its legality — The burden is on plaintiff to show that the notice was 
proper. ** (1891) 15 Bom 414n (415n) (DB) ** (1876) 25 Suth WR 56 (56) (DB) ** (1878) 2 Mad 346 
(349, 350) (DB) ** AIR 1943 Mad 311 (312) ** (1928) 112 Ind Cas 257 (258) (DB) (Mad). 


[See also (1967) 46 Pat 446 (450) (DB). (Forfeiture mentioned in plaint as one of the grounds for eject- 
ment — Fact that service of notice is not mentioned will not mean non-disclosure of cause of action 
meriting dismissal of plaint under O.7, R. 11, Civil P. C.) ** 1963 Jab LJ 605 (606). (Suit for ejectment on 
the ground of determination of tenancy by forfeiture — Plaintiff alleging sale by defendant and lease back 
to him — Defendant is entitled to deny tenancy and plead that sale deed was only a mortgage — If 
defendant's case is upheld suit must be dismissed and it is not necessary for the Court to determine 
whether notice determining tenancy is valid or not.) ** AIR 1960 All 410 (413). (Copy of notice filed in 
suit for ejectment — Copy containing no signature of landlord — Presumption is that copy is the true 
copy of original — Onus is on landlord to prove that original notice contained his signature — (Obiter.)] 


14, 1983 All Rent Cas 113 (115) ** AIR 2009 (NOC) 2221 : 2009 (4) Mad LJ 1292. (No specific plea raised 
in written Statement questioning termination notice — Tenant also failed to substantiate as to how “Tim- 
ber business” comes within ambit of “manufacturing purpose” — Once there is waiver of notice and there 


F e ground put forth in written statement challenging notice —Notice cannot be said to be 
illegal. 


15. AIR 2009 AP 213. 
16. (1985) 2 All RC 50 (51). 
[See also 2008 (2) Orissa LR 269 (273, 274).] 
17. AIR 1928 Cal 436 (438) (DB). 
18. (1984) 2 Ren CJ 563 (564) (All). 
19. 1984 All LJ 187 (189) : (1984) 1 All Rent Cas 26. 


20. AIR 1964 Pat 401 (405) : ILR 43 Pat 91 (FB). (1964) BLJR 59 and 1964 BLJR 701. Overruled on another 
point.) ** AIR 1950 Mys 63 (64) : 29 Mys LJ 68 (DB) ** (1910) 5 Ind Cas 336 (337) (All) ** (1894) 18 
Bom 256 (259) (DB) ** (1894) 18 Bom 110 (113) (DB) ** (1878) 2 Mad 346 (350) (DB) ** (1893) Bom 
PJ 292 (DB). 


Duration of leases in absence of contract [S 106 N 24] 271 


already seen, it is a matter in regard to which the onus of proof is on the plaintiff. In fact, 
such a notice to quit is an essential part of the plaintiff's cause of action. The objection to 
validity of quit notice should be raised specifically and at earliest. Otherwise objection 
would be deemed to be waived.(21) The objection as to validity of quit notice cannot be 
raised for first time at time of arguments.(22) A plea as to the invalidity of a notice cannot 
be allowed to be raised for the first time in second appeal.(23) Neither can the plea of non- 
service of the notice be allowed to be raised for the first time in certiorari proceedings(24) 
nor in revision.(25) Where both the Courts below proceeded on the footing that if the 


[See also AIR 1983 NOC 28 : 1982 Ker LT 588. (Eviction suit — Plea of valid termination of tenancy 
ws. 106, T.P. Act not taken in plaint but eviction decree passed — Appeal — Quit notice admitted in 
appeal without objection by plaintiff — Notice found not to be in conformity with S. 106, T.P. Act — In 
circumstances, held absence of plea by defendants that there was no valid termination of tenancy, did not 
preclude them from raising point in appeal especially since it was incumbent on plaintiff himself to have 
pleaded valid termination.)] 


[See however AIR 1967 Ker 88 (90) : ILR (1966) 2 Ker 327 (DB). (Plea of tenant that no eviction should 
have been directed as tenancy was not terminated by notice to quit under T.P. Act, 1882 — Point about 
termination of tenancy when not raised at earlier stages and as it involves investigation of facts cannot be 
entertained for first time in writ petition.) ** 1895 Bom PJ 165 (DB). (Objection taken in appeal — 
Plaintiff should be given an opportunity for proving that as defendant had disclaimed his title a notice to 
quit was not necessary.) ** AIR 1933 Lah 377 (378). (Suit by landlord to eject a tenant decreed in the 
lower appellate Court — The tenant appealed from the judgment on the ground that he was not given a 
month's notice as stipulated in the lease-deed — The case was pending for over two years — Held that 
under the above circumstances, the tenant can have no grievance on the ground of lack of notice and that 
the High Court will not interfere in second appeal on the technical ground of want of notice. AIR 1926 
Lah 129, Rel. on.)] 


But see S. 111, Note 23. 


21. AIR 2003 SC 3995 : 2003 AIR SCW 2902 ** 2006 (9) SCC 216 (217) ** 2008 (2) ALJ (NOC) 557 (All) : 
2008 (70) All LR 870 ** 1991 (1) Cur LJ (CCR) 633 (635) (P & H). 


22. AIR 2003 AP 340. 


23. (1980) 2 Andh LT 240 (245) ** AIR 1978 Pat 292 : 1978 BLJ 317 (DB). (The question as to what is the 
period of tenancy of a month to month tenant is purely a question of fact. When the question of validity of 
the notice under S. 106 depends upon such fact the issue cannot be determined in isolation of the facts. 
Hence, when the basic facts relating to the point regarding the validity or otherwise of the notice under S. 
106 are absent the question cannot be entertained in second appeal because in such appeal the High Court 
cannot go into the facts for itself.) Overruled on another point in AIR 1980 Pat 242 (FB) ** 1954 Madh 
BLJ (HCR) 1719 (1722) ** AIR 1917 Pat 469 (470) : 2 Pat LJ 595 (DB) ** (1821) 62 Ind Cas 390 (391) 
(DB) (Mad) ** (1910) 8 Ind Cas 132 (132) (DB) (Mad) ** AIR1924 Mad 904 (904, 905). (Ordinarily the 
plea should not be allowed — It is open to the Court to allow it but it is not bound to do so.) 


[See also AIR 1982 (NOC) 87 : (1981) 52 Cut LT 389. (Where in a suit for eviction the legal representa- 
tives of the tenant in occupation of premises after the death of original tenant did not raise the plea as to 
want of notice in the written statement they could not raise it for the first time in appeal. If the question of 
notice had been pleaded, the landlord could have proved notice. The plea of want of notice is available to 
be waived and where such a plea has not been taken on the basis of general title, landlord can succeed in 
his action.) ** AIR 1956 Assam 113 (114). (Tenant raising question about service of notice only in lower 
Courts — Question of sufficiency and validity of notice will be deemed to have been waived by him.) ** 
(1910) 5 Ind Cas 813 (814) (DB) (Mad). (Where in a suit to eject notice was pleaded in the plaint and 
sufficiency of notice was denied in the written statement but no issue was raised the contention as to 
notice must be treated as abandoned by the defendant.)] 


24. AIR 1968 Orissa 113 (118) : ILR (1968) Cut 187 (DB). 
25. 1978 All WC 383 (384). 
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service of notice on tenant was proved, it would be for them to examine the notice and find 
whether or not it was in accordance with law and they concurrently found that not only a 
registered notice of eviction was served on the tenant but that it was valid one, it could not 
be said that the tenancy was not terminated in accordance with law merely because the 
Courts did not frame an issue on the point.(26) 

The validity or otherwise of a quit notice under S. 106 always cannot be said to be a 
pure question of law and it may be a question of law and a question of fact as well and at the 
best it may be a mixed question of fact and law depending upon the facts and circumstances 
of each case.(27) 

Ina suit for ejectment against a tenant, the plea of want of notice may be taken as an 
alternative to a plea of permanent tenancy.(28) 

Plea of want of notice under S. 106 if given up by counsel is not available thereaf- 
ter.(29) 

Where, in defence to a suit for ejectment against a tenant after a notice to quit, the 
tenant sets up a permanent tenancy or any other tenancy, which is not determinable by 
notice by the lessor the onus of proving such a tenancy is on the tenant. (See Section 105, 
Note 43.) 

Even after a lease has been determined, a lessee cannot be ejected by the lessor by 
force. The lessee can only be evicted in due course of law.(30) Where a suit for ejectment 
and mesne profits was filed without a notice to quit under Section 106 of the Transfer of 
Property Act against a tenant in occupation of the rented property after expiry of lease, the 
suit would not be maintainable. Such person is a tenant holding over and notice to quit 
under Section 106 of the T. P. Act was necessary. It cannot be said that on expiry of the 
specified term under the unregistered lease deed executed before the filing of the suit, he 
became tenant at sufferance under Section 111 (a) of the T. P. Act and the suit was maintain- 
able without notice under Section 106 of that Act.(31) (See also section 105, Note 37.) 

The contents of notice do not get proved from fact that notice was served. Plaintiff has 
to prove contents of notice as provided in law. Only because tenant has replied notice, 
landlord-plaintiff does not get relieved of burden of producing and proving contents of 
such notice. Therefore, dismissal of suit for possession as not maintainable in absence of 
contents of notice being proved was proper.(32) Where there was no element of any per- 
sonal knowledge of power of attorney-holder or of landlord involved in preparation of 
notice u/S. 106 by lawyer when witness (power of attorney-holder) deposed that it was 


26. AIR 1979 Gauhati 51. 

27. AIR 2003 AP 340. 

28. (1886) 10 Bom 669 (672) (DB). 

29. (1977) 2 Rent LR 844 (845) (Punj). 

30. 1983 LS (AP) 1 5) ** (1979) 2 Mad LJ 413 (430) : 92 Mad LW 611 (DB). (In the case of a lease of non- 
residential building landlord served the lessee with a notice terminating tenancy and filed a suit for recov- 
ery of possession on the next day after expiry of the lease. It was held that the Rent Control Act did not bar 


such a suit as the tenant became a trespasser from the next day and if the tenant died his legal representa- 
tives who are brought on record are also trespassers.) ** AIR 1929 Oudh 529 (534) : 4 Luck 649 (DB). 


31. AIR 1984 SC 143 : (1984) 1 All Rent Cas 575. (S. A. Nos. 118 and 152 of 1983, D/- 5-7-1983 (Andh Pra), 
Reversed.) 


32. AIR 2006 Guj 113. 
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signed by lawyer in front of him, it cannot be said that witness was trying to prove a fact 
which was only in personal knowledge of landlord. The notice can, therefore, be said duly 
proved.(33) 


The landlord need not bring his suit for the eviction of the tenant on the same ground 
which has been stated in the notice to quit as being the reason for which he determines the 
tenancy. Because it is not necessary to state in the notice any ground at all for determining 
the tenancy.(34) 


S. 106 does not stipulate any time limit for filing eviction suit on basis of quit notice 
issued under it. Where the eviction suit was filed 12 yrs. thereafter as in the intervention a 
suit was filed under the State Rent Act which came to be dismissed, the eviction suit filed 
on basis of quit notice was held to be maintainable.(35) 


Where the lease gets determined by efflux of time and there is no evidence showing 
that lessor had any intention of extending lease as the landlord had issued notice before 
expiry of lease period had refused to receive rent and had filed eviction suit under Rent Act 
which was dismissed for non-applicability of Rent Act. The suit for possession filed subse- 
quently cannot be dismissed for want of quit notice under S.106.(36) 


A suit for increase in rent, which is permitted under the Rajasthan Premises (Control 
of Rent and Eviction) Act (17 of 1950) in certain cases, does not involve any question of 
termination of-tenancy and hence it is wholly unnecessary to give a notice under this sec- 
tion to the tenant before filing the suit.(37) 


A sub-lessee of a mining lease claimed injunction against interference with his pos- 
session. Lease itself was cancelled during pendency of suit. Consequently, no injunction 
could be granted. Even otherwise, sub-lease is prohibited under the Karnataka Minor Min- 
eral Concession Rules (1969).(38) 


Where a eviction suit under Rent Control Act is withdrawn and the landlord files civil 
suit for eviction of tenant the suit has to be preceded by quit notice under S. 106 the notice 
given under Rent Act would not enure to benefit of landlord because with withdrawal of 
petition under Rent Act, actions taken including giving of notice thereunder goes.(39) 


On permission granted by Rent Controller to terminate tenancy, a notice under S. 106 
was issued by the landlord. An appeal against order of Rent Controller was filed, and came 
to be dismissed. Also writ petition was dismissed. In the circumstances held that the suit for 
possession and damages filed on basis of quit notice given after order of the Rent Control- 
ler was passed could not be decreed, since on subsequent filing of appeal that order became 
ineffective. The permission granted by Rent Controller and upheld up to stage of writ peti- 
tion could certainly be used by landlord as a basis for giving another quit notice.(40) 


33. AIR 2009 NOC 579 : 2008 (5) ALJ 525. 
34. AIR 1952 Cal 773 (777) : 89 Cal LJ 248. 
35. 2006 (6) Andh LD 209 (213, 214). 
36. 2001 (1) Mad LJ 777. 
37. ILR (1955) 5 Raj 253 (269) (DB). 
38. AIR 2002 (NOC) 271 (Kant). 
39, AIR 2004 Mad 267. 
40. 1982 Mah LJ 724 (731). 
[Vol. 3] 7 T. P. Act/ 18 
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Where a monthly tenant breaks an express condition in the lease by making a pucca 
construction on the premises and also falls in arrears of rent for more than four months, 
landlord can sue the tenant for possession by terminating the tenancy by a simple notice to 
quit under S. 106 for non-payment of rent and it is not necessary to serve notice under S. 
111(g) for, breach of condition not to make pucca construction.(41) 

25. Denial of lessor's title by lessee and notice to quit. 


Under S. 111, Clause (g) a denial of the lessor's title by the lessee will make the lease 
liable to forfeiture at the option of the lessor. In other words, the denial will not ipso facto 
determine the lease. It is such denial coupled with the exercise of option by the lessor in the 
prescribed manner that will cause the determination of the lease. This principle applies also 
to a tenancy from month to month or from year to year under the section. 

But in the case of a lease from year to year the disclaimer of title by the lessee will, 
according to the English law, make the lessee liable to ejectment without notice on another 
principle. The principle has been expressed as follows.(1) 

"The holding being from year to year subject to the mutual will of landlord and tenant to deter- 
mine it on giving the usual six months notice, evidence of a disclaimer is evidence of an election to 


put an end to the tenancy and supersede the necessity for such a notice. Hence verbal or written 
denials of a tenancy have rendered notice to quit unnecessary, but it does not appear that they have 


effected a forfeiture of the term.” 

The above principle has also been followed in a series of decisions in India.(2) al- 
though there are also some decisions, which do not refer to this distinction between a lease 
from year to year and other leases.(3) 

A tenant cannot deny the title of the landlord merely because his tenancy has come to 
an end by forfeiture or notice to quit under S. 106. A tenant in order to claim adverse 
possession has to hand over the possession back to the landlord and then claim adverse 
possession.(4) 


41. AIR 1979 (NOC) 83 (All). 
Section 106 — Note 25 
1. AIR 1919 PC 1 (4) : 46 Ind App 109. (Quoting Platt on Leases.) 


2. AIR 1959 Pat 562 (570) : ILR 38 Pat 806 (DB). (17 All 45 Rel. on.) ** (1910) 5 Ind Cas 924 (924) (DB) 
(Mad) ** (1885) 9 Bom 527 (529) (DB) ** (1900) 24 Bom 426 (433, 434) (DB) ** (1910) 6 Ind Cas 600 
(600) (DB) (Mad) ** AIR 1933 Lah 377 (378) ** (1911) Pun Re No. 76. (Even if a notice is expressly 
required by the terms of the lease.) ** (1912) 15 Ind Cas 584 (586) (Mad) ** (1895) 17 All 45 (47) (DB) 
** AIR 1936 Oudh 102 (105) (DB) ** AIR 1926 Mad 143 (144) ** (1928) 112 Ind Cas 257 (260) (DB) 
(Mad) ** AIR 1927 Sind 248 (250) (DB) ** (1894) 17 Mad 218 (219) (DB) ** (1912) 15 Ind Cas 52 (52) 
(DB) (Mad). (Payment of rent by a lessee to the lessor's assignee, who took the property on usufructuary 
mortgage from the lessor, and attornment to him do not amount to the denial of the title of a purchaser of 
the property at Court sale held after the date of the said assignment so as to dispense with the necessity of 
giving notice to quit, prior to an action in ejectment by the said purchaser, to the lessee.) 

[See however AIR 1922 Mad 514 (516). (The mere assertion of a claim of Permanent occupancy right 
does not deprive the tenant of his right to a notice to quit by the landlord. A notice to quit given a long time 
before the suit and not acted upon does not relieve the landlord from his obligation to give a fresh notice 
to quit before ejectment.)] 
Also see S. 111, Note 14. 


3. AIR 1967 Pat 35 (39). (Denial of lessor's title Prior to suit for eviction — No notice need be given.) ** 
AIR 1951 Assam 70 (72) : ILR (1950) 2 Assam 166 (DB). (Denial of landlord's title by monthly tenant.) 
** (1902) 12 Mad LJ 194 (196) (DB) ** (1906) 33 Cal 339 (341, 342) (DB). 


4. 2000 (1) All RC 91 (95). 
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There is a conflict of decisions whether the denial of title by the defendant in the suit 
for ejectment itself will be sufficient for the purpose of obviating the necessity of a notice 
to quit on the above principle.(5) There is also a conflict of decisions as to whether the 
assertion of a permanent tenancy by a tenant who is not entitled to such a right will amount 
to a denial of title for the above purpose.(6) 


Under S. 111(g) as amended by Act 20 of 1929 the option of the lessor to forfeit a 
lease is to be exercised by issuing a written notice to the lessee. This notice need not com- 
ply with the provisions of this section. 


Defence of want of valid notice is not available to person who denies landlord's title 
to property and also relationship of landlord and tenant between parties, for in such a case 
on proof of landlord's title, he is entitled to recovery of possession as owner thereof.(7) 
Once the tenancy of lessee has been duly terminated by a notice it would be wholly redun- 
dant to require a second notice to be given to lessee expressly mentioning ground of forfei- 
ture occasioned by denial of title. Even assuming that a notice expressly making allegation 
of forfeiture of tenancy on ground of denial of title is obligatory, it has now become redun- 
dant in view of special provisions contained in the Rent Control Act permitting eviction on 
this ground. The State Rent Act being a Special Act overrides general provisions in T. P. 


5. Cases holding that denial of title in suit itself is enough. AIR 2009 (NOC) 590 (Mad). (If tenant denies 
title of landlord issuance of notice not necessary.) AIR 1974 Pat 333 (334, 335) : 1974 BBCJ 46 ** 1969 
Ker LR 423 : 1969 Ren CR 791. (If in a previous proceeding the tenant has denied the landlord's title a 
subsequent suit for eviction can be filed without notice to quit as the tenant is deemed to have waived his 
right to such notice.) ** AIR 1967 Pat 35 (39). (Denial of lessor's title not prior to suit for eviction but 
made in written statement — Does not absolve landlord of necessity to terminate tenancy by serving 
notice under S. 106.) ** AIR 1959 Pat 562 (570) : ILR 38 Pat 806 (DB). (17 All 45, Rel.on.) ** AIR 1951 
Assam 70 (72) : ILR (1950) 2 Assam 166 (DB). (Suit for ejectment of monthly tenant — Defendant 
denying landlord's title in written statement — Defendant held not entitled to notice to quit.) ** (1892) 17 
Bom 631 (636) (DB) ** (1894) 18 Bom 256 (259) (DB) ** (1888) 12 Bom 678 (682) (DB) ** (1907) 17 
Mad LJ 237 (287) (DB) ** (1910) 5 Ind Cas 924 (924) (DB) (Mad) ** (1883) 8 Bom 228 (230) (DB) ** 
(1891) 1 Mad LJ 218 (220) (DB). 


[See also (1905) 1 Cal LJ 116 (117) (DB). (Defendant cannot be allowed to set up an entirely new case of 
a lease from year to year.)] 


Cases holding that denial of title in the suit itself is not sufficient. 1898 Bom PJ 206 (206, 207) (DB) ** 
1896 Bom PJ 451 (452, 453) (DB) ** (1894) 17 Mad 218 (220) (DB) ** (1910) 5 Ind Cas 336 (337) (All) 
** (1889) 12 Mad 353 (355) (DB) ** (1908) 31 Mad 261 (263) (DB) ** (1894) 17 All 45 (47) (DB) ** 
(1891) 15 Bom 407 (412, 414) (DB). (8 Bom 228, Dissented from.) 


6. Cases holding that such claim will amount to disclaimer or title. (1883) 8 Bom 228 (230) (DB) ** (1900) 
24 Bom 426 (434) (DB). 


Cases holding that such claim will not amount to a disclaimer of title. 1898 Bom PJ 292 (294) (DB) ** 
(1903) 27 Bom 515 (550) (DB) ** (1896) 6 Mad LJ 59 (61) (DB) ** (1893) 3 Mad LJ 222 (223) (DB) ** 
(1894) 17 Mad 218 (220) (DB) ** (1903) 27 Mad 23 (24) (DB). 


7. AIR 1984 (NOC) 78 (All) ** 1982 All LJ (NOC) 80, (Lessee renouncing his character as a lessee and 
setting up title in third person or claiming title in himself — Notice, held, satisfied requirement of notice 
required under S. 111 (g).) 


[See also AIR 1984 NOC 178 (All). (Suit for possession — At the time of purchase of land by plaintiff, 
position of defendant was that of tenant — Defendants did not attorn and never acknowledged plaintiff as 
their landlord — Plaint averments that possession of defendants was wrongful or adverse since date of 
purchase — Held, plaintiffs could not be said to be subject to the liabilities of owner, although he pos- 
sessed all rights of lessor by virtue of transfer — Defendants could neither plead nor insist upon any 
notice under Section 106 terminating the tenancy.)] 
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Act and giving of notice under Section 111 (g) of T. P. Act is an exercise in futility. Hence 
landlord's suit for ejectment could not be thrown out on the ground that no notice under 
Section 111(g) has been served on tenants.(8) 

Where contractual tenancy was validly terminated for breaches of the terms of the 
lease by sending notice under S. 111(g), then the fact that second notice under S. 106 
terminating the tenancy issued without prejudice to the earlier termination by the contrac- 
tual notice did not comply with the requirements of S. 106 would not invalidate the termi- 
nation of tenancy. Provisions of S. 106 applied only in absence of contract.(9) 

Notice under S. 106 is not necessary, when a plea taken by the tenant that they have 
prescribed title to the property by adverse possession.(10) 

26. Other modes of determination of lease. 


A notice to quit is not the only mode of determining a lease even in cases such as 
those under this section, in which a notice to quit would be sufficient for the purpose. (See 
Section 111). Where a lease has been determined according to the law without any notice to 
quit, such a notice is not necessary before a suit for ejectment against the tenant.(1) The 
reason is that after a lease has been determined in some manner recognised by the law, the 
tenant or his representative in interest would be merely in the position of a trespasser and 
can be ejected from the property without any previous notice to quit. (See S. 105, Note 37 
and S. 116, Note 13.) 

Similarly, where a lease is voidable under the law and has been avoided according to 
the law, the position is the same as if the lease has been lawfully determined and the quon- 
dam lessee can be ejected without any previous notice to quit.(2) 

But a lease cannot be determined except in some way recognised by the law. Thus, a 
lease of joint land is not ipso facto determined by partition among the co-owners and the 
allotment of the leased land to one of them, so as to dispense with the necessity of a notice 
to quit before a suit for ejectment by him against the tenant.(3) Where the monthly tenant of 
a house is obliged to vacate the house under an order from the Plague Authority acting 
under statutory powers, the tenant is not thereby absolved from liability to give the usual 


8. AIR 1980 All 270 : (1980) 6 All LR 214. 
9. 1977 Mah LJ 379 (387). 
10. 2002 (1) Mad LJ 542 (546). 
Section 106 — Note 26 

1 1968 Pat LIR 292 (298) : ILR 47 Pat 359 (DB). (Employee of landlord occupying building as tenant is 
liable to be evicted on his ceasing to be in employment — Such tenancy is governed by S. 111 (b) and no 
notice under Ss. 106, is necessary — Dependant and heirs of such tenant continuing to occupy building 
after his death are in no better position.) ** (1909) 2 Ind Cas 993 (994) (Cal) ** AIR 1921 Cal 574 (575) 
(DB) ** 1877 Bom PJ 177 (DB). (Forfeiture of lease by breach of condition.) ** AIR 1920 Pat 803 (804). 
(Lease ofa service tenure expires when the service ceases.) ** (1913) 20 Ind Cas 11 (13) (All). (Sub-lease 
is determined on surrender of main lease.) ** (1906) 5 Cal LJ 53 (55) (DB). (On determination of main 
lease sub-leases also are determined.) 


[See also (1913) 19 Ind Cas 824 (824, 825) (SB) (Mad). (Forfeiture of lease by breach of condition 
against disobeying lessor's order regarding the holding.)] 


2. (1909) 36 Cal 675 (681) (DB). (Avoidance of lease obtained by fraud — Such lease is not void but only 
voidable.) 


3. (1882) 6 Bom 70 (72) (DB) ** (1881) 6 Bom 67 (69) (DB). 
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notice to quit, if he desires to put an end to the tenancy. (4) 


It has been held that a lease governed by this section can be determined by a notice 
which complies with the requirements of S. 111 (h) provided the notice also satisfies the 
further requirement that the lease is terminable with the end of a month or year of the 
tenancy.(5) 

27. Effect of giving notice where it is not necessary. 


Where a notice to quit is given by the landlord although such notice is not necessary 
for evicting a person from certain immovable property, no tenancy is created merely by 
reason of such notice.(1) 

28. Notice by lessor undertaking to pay compensation for improvements — Effect. 

It has been held that where a lessor in his notice to quit has undertaken to pay com- 
pensation to the tenant for the improvements effected by him before compelling him to 
vacate the property, the lessor cannot enforce his right to possession, unless he has paid or 
tendered such compensation, although there may be no provision for it in the lease.(1) 

29. Determination of main lease by notice — Effect on sub-lease. 

The determination of a lease by a valid notice by the lessor will automatically put an 
end to any sub-lease granted by the lessee.(1) When there is no privity of contract between 
the lessor and the sub-lessee, on expiry of the lease by efflux of time, the right, title and 
interest of sub-lessee also expires.(2) Therefore, notice terminating tenancy, not required to 
be served on sub-tenants.(3) 

30. Resumption of possession by landlord without giving notice — Effect. 

Where a tenure was resumable by the grantor thereof after notice but the latter took 
possession of the land without giving notice and the grantee acquiesced in such resumption 
and did not raise any objection on the ground of want of notice, it was held that he could not 


4. (1899) 1 Bom LR 739 (741, 742) (DB). 
5. AIR 1958 All 729 (731) : ILR (1958) 2 All 1 (DB). 
Section 106 — Note 27 


1. (1903) 30 Cal 883 (900). (Lessee for life, dying — Heirs continuing in possession — Landlord giving 
notice to quit does not thereby disentitle himself to mesne proftis.) ** AIR 1917 Cal 219 (220, 221). 
(Lessee holding over after expiry of lease — Lessor not assenting — Notice to quit given — This does not 
create tenancy.) 


Section 106 — Note 28 
1. AIR 1936 Cal 581 (581, 582). 
Section 106 — Note 29 


1. ILR (1955) Punj 539 (546). (When notice is served on the tenant law presumes a notice has been im- 
pliedly served on the sub-tenant also.) ** (1897) 21 Bom 311 (313) (DB) ** AIR 1932 Cal 241 (242) : 59 
Cal 739 (DB). 


[See also (1965) 78 Mad LW 489 (492). (Order of eviction passed against main tenant is binding on sub- 
tenant even if he is not impleaded in the suit.)] 


Also see S. 111, Note 1 and S. 115, Note 1. 
2. 1995 (1) Ren CJ 346 (354) (Cal). 
3. AIR 2008 Del 56. 
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afterwards contend that the resumption was unlawful for want of notice.(1) It is conceived 
that in such cases the principle of implied surrender will apply. (See S. 111, Note 10.) 
31. Lessee giving up possession before termination of lease — Liability for damages 
or rent. 

Where a tenant gives notice determining a lease but such notice is invalid, the lease 
will continue in force notwithstanding such notice. If, however, the tenant gives up posses- 
sion and the landlord re-enters on the premises, there will be an implied surrender on the 
lease. (See S. 111, Note 10) The lessee will not be liable for rent after such surrender. But 
he will be liable for damages for premature determination of the lease in breach of the 
contract of tenancy.(1) 

Although a lessee may actually vacate the property before the expiry of the notice 
given by him to terminate the lease, he will be liable for rent till the last day of the no- 
tice.(2) 

Where the lessee of a house under a monthly tenancy is obliged to vacate the house 
under the orders of the Plague Authority, he is not thereby absolved from the duty of giving 
notice to quit for the usual period if he wishes to terminate the lease, or from the liability to 
pay rent till the lease is so determined.(3) 

32. Lessee holding over after expiry of notice to quit — Effect. 

Where a lessee continues to be in possession of the property after the lease has been 
determined by a valid notice, he will not be liable for rent. (1) The reason is that in such a 
case, there will not be any relationship of landlord and tenant between the parties after the 
expiry of the notice. He will not also be liable for damages for use and occupation. (See 
Section 105, Note 70.) But the lessee will be liable for mesne profits. He will also be liable 
for damages for breach of the duty under S. 108 Clause (q) of putting the lessor into posses- 
sion of the property. The amount awardable as damages is within the discretion of the Court 
to be exercised according to the circumstances of the case.(2) But, where the notice to quit 
is invalid, it will not have the effect of determining the lease and the lessee will be liable for 
i ee 

Section 106 — Note 30 
1. (1903) 13 Mad LJ 209 (210) (DB) ** AIR 1914 Bom 152 (153) : 38 Bom 240 (DB). 
Section 106 — Note 31 


- AIR 1923 Cal 524 (527) (DB) ** AIR 1923 Cal 63 (65) : 49 Cal 345 (DB) ** (1910) 1 KB 622 (626) : 79 
LJKB 389 : 102 LT 187, Gray v. Owen. 


2. (1868) 9 Suth WR 213 (214) (DB). 
3. (1899) 1 Bom LR 739 (741) (741, 742) (DB). 
Section 106 — Note 32 


— 


. AIR 1914 All 1 (2) 


[See 1961 All LJ 124 (126). (Though after notice under S. 106 the tenant may cease to be tenant and not 
liable for rent yet he does not cease to be a tenant for purposes of S. 3, U.P. (Temporary) Control of Rent 
and Eviction Act. Tenant under that Act is one who is liable to pay rent and “rent” for that Act would 
include the compensation payable by him for use and occupation. )] 


2. AIR 1956 Tripura 30 (31). (Monthly tenancy at Rs.150/- per month — Stipulation that tenant should pay 
Rs.10/- per diem compensation after determination of lease — Lessee holding over—Landlord is entitled 
to this from date of termination of lease to date of actually recovering possession through Court.) ** 2006 
(2) Orissa LR 549 ** AIR 1914 All 1 (2) : 22 Ind Cas 7 ** AIR 1924 Lah 643 (643, 644). (Double rent 
may be awarded as compensation.) 
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rent even after the expiry of the notice. 


Where Tenancy duly determined by notice under S. 106 the tenant thereafter, be- 
comes tenant at sufferance. He is no better than a trespasser.(3) He is entitled to remain in 
possession of demised premises till he is evicted in course of law. He cannot be deemed to 
be ‘holding over’ when there is no proof or extension of lease in his favour.(4) 


Where a lessee remains in possession of immovable property leased even after the 
expiry of the term of the lease and the lessor accepts rent from him or otherwise assents to 
his continuing in possession, he would become by reason of the provisions of S. 116, Transfer 
of Property Act a tenant holding over. A tenancy by holding over is a fiction to avoid 
continuance of possession operating as trespass. Mere continuation of possession without 
consent of landlord will not be holding over.(5) Holding over stands equivalent to the 
retention of possession after determination of lease but with consent of the landlord whereas 
in similar circumstances if the possession is without the consent of the landlord then the 
same stands out to be tenant at sufferance.(6) The term “tenant” holding over" in S. 106 is 
not synonymous with “trespasser” or “Jand grabber” within meaning of A. P. Land grab- 
bing (Prohibition) Act (12 of 1982).(7) 

Where the defendants are in possession of premises as trespassers/unauthorised occu- 
pants, there is no statutory condition of serving notice on them before bringing a suit for 
recovery of possession against them. Thus it is not open to them to contend that since 
previous notice has exhausted with previous litigation, fresh notice was necessary. More- 
over said plea could not be entertained in absence of such specific plea in written statement 
and non-framing of the issue.(8) If no action is taken by the landlord to press the eviction of 
the tenant on the expiry of the tenure of the lease, then the tenant automatically becomes 
tenant holding and under S. 116.(9) Where a tenant is holding over and the landlord does 
not accept rent from tenant, no fresh tenancy is created .(10) 


[See (1898) 22 Bom 348 (354) (DB). (Notice by lessee determines lease though possession not given up 
— Lessee liable for damages for failure to give back possession.) ** AIR 1928 Lah 554 (555) : 9 Lah 576 
(DB). (The whole circumstances of the tenancy and the sufficiency in point of time of the notice to vacate 
the land may properly be taken into consideration. 1904 Pun Re No. 5, Rel. on.) ** AIR 1921 Pat 341 
(341) (DB). (Quantum of damages depends upon the rent which the plaintiff's could have got from another 
tenant.) ** AIR 1923 Lah 281 (282). (Lease providing for payment of enhanced rent if lessee fails to 
vacate on notice — Enhanced rent for one month awarded as damages.) ** AIR 1928 Cal 436 (438) (DB). 
(It is open to the Court to assess damages at a rate which it thinks to be fair.)] 

3. AIR 1984 All 130 : (1984) 10 All LR 409 (DB). 

[See also AIR 1984 NOC 122 : (1984) 1 Andh WR 396. (Second defendant tenant inducting first defen- 

dant into possession — Notice to quit given to first defendant — First defendant disclaimed tenancy with 

plaintiff and set up permanent tenancy with original landlord but without any proof — Held, continuance 

of first defendant amounts to only tenancy at sufferance — Notice to quit is not invalid.)] 

. AIR 1982 Andh Pra 253 (254 & 255) : (1982) 1 Andh LT 188. 

1989 Kash LJ 24 (28, 29). 

2002 (3) ICC 440 (455) (Cal) ** (1986) 1 Andh LT 539 (542). 

2000 AIHC 677 (678) (Andh Pra) : 2000 (1) Andh LD 575. 

AIR 2002 Delhi 81 (89) : 2001 (93) DLT 777 : 2002 (1) Ren CJ 1. 

2002 (4) Mad LW 594 (597) (Where the tenant could not be evicted on ground of wilful default in 

payment of rent, the landlord could opt to determine the tenancy by efflux of time.) 


10. AIR 1987 Cal 221 (226) : (1986) 2 Cal HN 195. 
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Where tenancy is not for manufacturing or agricultural purpose and on expiry of 
fixed period of lease of 5 years, it is not renewed though renewal was contemplated under 
the lease deed, and the landlord accepts rent and consents to tenant’s continuing in posses- 
sion, the tenant becomes a tenant holding over and lease is monthly terminable by thirty 
days notice and not six months.(11) The tenancy created by the tenant holding over is a 
statutory tenancy which enables the tenant to retain possession after the expiry of the con- 
tractual tenancy. The statutory tenancy so created continues till it is terminated or deter- 
mined. In the absence of any agreement to the contrary the statutory tenancy created under 
S. 116, Transfer of Property Act may be determined in the manner enjoined by S. 106 of the 
Act. The lease is renewed from year to year, or from month to month according to the 
purpose for which the property is leased as specified in S. 106 aforesaid.(12) 


Where a tenant continues to occupy the leasehold property after expiry of lease pe- 
riod in capacity as a tenant holding over, he cannot be evicted without giving him notice 
under S. 106. He does not become tenant at sufferance after expiry of the lease period.(13) 
In case of tenancy by holding over, tenancy is only from month to month after expiry of 
contractual tenancy. Quit notice terminating tenancy by end of the month is valid.(14) In 
case of a tenant holding over, a notice of 15 days under S. 106 is necessary before filing suit 
for possession.(15) After termination of tenancy a tenant becomes a statutory tenant be- 
cause he is in occupation of the building under a contract which has been terminated. The 
word “tenant” in S. 12 of the U. P. Urban Buildings (Regulation of Letting, Rent and Evic- 
tion) Act (1972) include a person, whose tenancy has been determined by the landlord, like 
a statutory tenant.(16) 

Where the tenant gives undertaking that he will vacate the premises by certain date 
but fails to vacate, he becomes thereafter a tenant holding over and is not entitled to raise 
objection as to non-compliance of S. 106:(17) 


11. AIR 1998 All 235 (237) : 1998 All LJ 1395 : 1997 (2) All Rent Cas 611. 


12. AIR 1977 All 386: 1977 All LJ 993 ** AIR 1984 All 60. (Document by which a right to enjoy pond, an 
immovable property, transferred to plaintiff on payment of specified sum annually — Document is a lease 
— Plaintiff continuing in possession after efflux stipulated period — Plaintiff continues as lessee from 
year to year as lessee by holding over — Cannot be evicted without terminating lease by notice.) ** 1981 
UP LT (NOC) 199: (1981) 7 All LR 164 ** 1980 All LJ (NOC) 166. (Where a residential lease providing 
for six months’ notice for determination before the full term is renewed by holding over under S. 116, a 
notice of 30 days under S. 106 will become applicable to it.) ** AIR 1978 Gauhati 95. (One year lease for 
residential use — Acceptance of rent for period beyond — Fresh lease from month to month held created 
— Suit to eject without quit notice invalid — Suit incompetent under S. 11 of the Assam Non-Agricul- 
tural Urban Area Tenancy Act as well.) **AIR 1977 NOC 103: (1976) 2 Kant LJ 282. (The tenant was in 
occupation of the premises from several years before the execution of the lease for six months. Similarly 
he continued to be in possession several years after the determination of the lease. Held that, the tenant 
acquired right of a tenant by holding over and that his previous contract never came to an end. Rent was 
received by the landlord during the first week of each month. It appeared from the pleadings that month 
to month tenancy was pleaded by the landlord. Held that there was a subsisting contractual tenancy 
Tequiring a notice to quit under S. 106 of the T.P. Act before the proceedings could be initiated under S. 21 
of the Rent Act.) 

13. AIR 1984 SC 143 (145) : 1984 (1) SCC 369. 

14. 2000 (1) Andh LT 99 (103). 

15. 1998 (74) DLT 493 (498). 

16. 1992 All CJ 680 (690). 


17. AIR 2002 Andh Pra 369 (377) : (2002) 3 Andh LD 67. 
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Where a government department was a lessee, it continued in possession even after 
termination of tenancy by efflux of time and quit notice was issued, it became a statutory 
tenant under the Delhi Rent Control Act and could be evicted only under S. 14 of the Rent 
Act.(18) 

In case of a tenant holding over, the agreement to the contrary as provided in S. 116, 
as regards period of notice required under S. 106 can be either in the original lease itself or 
may be arrived at between the parties after the determination of the original lease. It is not 
necessary that there may be a contract subsequent to the termination of the original lease.(19) 


Terms of the written lease deed in instant case provided for two months notice for 
termination of tenancy. However, the tenancy stood determined by efflux of time and the 
tenant continued to be in possession thereafter as a tenant holding over. His tenancy could 
be terminated by 15 days notice.(20) Where the lease was for 5 years, was unregistered, 
was renewable at the option of lessee but was not renewed, but the lessee remained in 
possession after expiry of the 5 years period he became a tenant holding over and his 
tenancy could be terminated by legal notice. It could not be held that the tenancy was 
permanent.(21) Agreement showed that it was monthly tenancy for 11 months. The tenant 
continued to be in possession after expiry of 11 months on same terms. His possession 
became that of the tenant holding over. Thus notice terminating tenancy could be validly 
served from midnight of last day of month of tenancy.(22) 

Mere fact of demand of rent and receiving it by landlord after filing of eviction suit 
against tenant does not amount to conclusive proof of definite consent of landlord to con- 
tinue tenancy. Also when the tenant look the plea that he is a statutory tenant, he cannot 
subsequently claim to be a tenant by holding over. When there is no consensus bilateral 
acts between, the parties and intention on part of landlord to revive tenancy is not estab- 
lished, tenancy by holding over cannot be said to be proved.(23) A lease for a specific 
period comes to an end by efflux of time and if the tenant is continuing in possession as a 
tenant holding over, there should be a specific plea that he is continuing as a tenant holding 
over within the meaning of S. 116 and therefore the notice under S. 106 is necessary. On the 
basis of the pleadings where it is clear that the defendants have set up title over the suit 
property and have not taken any plea that they are tenants holding over, notice under S. 106 
is not necessary.(24) 

On termination of tenancy by efflux of time the landlord informed the tenant, a bank 
not to deposit rent for further period in his account with the bank, but it continued to be in 
possession and deposited rent. The bank could not claim to be a tenant holding over on that 
basis. In absence of consent of landlord there was no renewal on month to month basis.(25) 


18. 2002 AIHC 936 (942) : 2002 (95) DLT 322. 

19. AIR 1984 All 89 : 1984 All WC 27 (FB). 

20. AIR 2002 Delhi 539 (543, 544) : 2002 (99) DLT 139. 
[See also 2008 (153) DLT 311 (318) (DB).] 

21. 2002 AIR — Kant HCR 1779 (1782) : 2002 AIHC 2852. 

22. 2001 AIHC 3455 (3458) : 2001 (4) Bom LR 192. 

23, 1999 AIHC 1003 (1011) (Ker) : (1999) 2 Rent LR 367. 

24. 1998 (1) Andh LT 521 (527). 

25. 1996 All LJ 1507 (1509) : 1996 (28) All LR 378. 
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On death of the landlord, tenancy by holding over was created in favour of tenant by the 
sons and widow of the deceased landlord. Notice terminating tenancy given by them with- 
out joining daughter of the deceased is valid. (26) 

Where the tenancy is created for fixed period and the tenant continues to be in posses- 
sion after expiry of lease period, his possession could be termed as unauthorised. He was 
recorded as tenant in Revenue Records on payment of rent. He becomes a tenant holding 
over and is a statutory tenant. Being agricultural tenancy cannot be evicted without notice 
of 6 months. (27) 

(A) Liability for enhanced rent. 

Where a notice to quit given by a lessor to the lessee is coupled with a demand of rent 
at a higher rate if the lessee should continue in possession after the date fixed in the notice 
the question arises whether and in what cases the lessee will be liable for rent at the en- 
hanced rate if he continues in possession. Such cases may be broadly divided into two 
classes: . 

(1) Those in which the notice to quit is valid and terminates the tenancy on the date 
mentioned therein. 

(2) Those in which the notice is not valid. 

In the first class, the demand of rent at higher rate is virtually an offer of a fresh 
tenancy on new terms. In such cases, the question will be whether the tenant has accepted 
the offer of such new tenancy. If he has done so, he will be liable for the enhanced rent. But 
if he has not accepted the offer, he will not be liable for the enhanced rent.(28) But he will 
be liable for mesne profits and damages on the principles mentioned above.(29) 

Does the continuation in possession after the date fixed in the notice to quit amount 
by itself, to an acceptance by the tenant of the offer of a new tenancy on different terms in 
such cases? There is a conflict of decisions on this question. One view is that a new tenancy 
is not created ipso facto by the continuation of the tenant in possession in such cases.(30) 
The opposite view has been taken in the undermentioned cases.(31) 
seon 
26. 1985 All LJ 728 (730) : (1985) 2 All Rent Cas 10. 

27. 1989 Pun LJ 101 (103). 

28. AIR 1965 All 326 (331) : ILR (1965) 2 All 519 (DB). (Protest from lessee against enhancement of rent 
disentitles lessor to such rent. AIR 1933 Oudh 465, Foll.) ** AIR 1960 Ker 216 (218) : 1960 Ker LT 65 
** AIR 1955 Raj 167 (173) : 1955 Raj LW 129 ** AIR 1937 All 36 (38) (DB) **AIR 1933 Oudh 465 


(466) : 9 Luck 112 (DB). (Tenant protesting against enhancement of rent — He is not liable for enhanced 
rent.) 


29. AIR 1960 Ker 216 (218). (Landlord was allowed future rent at the rate claimed as the Court found that the 
amount claimed was fair and reasonable.) ** AIR 1955 Raj 167 (173) : 1955 Raj LW 129. (Exercise of 
discretion by lower appellate Court will not be interfered with in second appeal unless there are good 
grounds.) ** AIR 1924 Lah 643 (643, 644). (Double rent standard allowed as measure of compensation.) 


30. AIR 1951 All 853 (855) : 1951 All LJ 192 (DB). (AIR 1934 All 115, Dissented from.) ** (1900-2) 1 Low 
Bur Rul 82 (83). (Tenant not liable for enhanced rent but for mesne profits and damages.) ** 1904 Pun Re 
No. 5, p. 27 (30) (DB). (It will depend upon the facts disclosed in each case, whether the tenant is to be 
presumed to have accepted the terms offered.) **AIR 1921 All 194 (195, 195) : 43 All 330 (DB). (In 
absence of anything to show acceptance of the new terms, tenant can be sued in ejectment,) 


31. AIR 1934 All 115 (116, 117) ** AIR 1925 Oudh 189 (190) : 28 Oudh Cas 77 ** AIR 1933 Oudh 463 


(465) : 9 Luck 112 (DB) ** AIR 1940 Nag 140 (141) ** (1828) 3 Car & P 432 (433) : 33 RR 683: 172 ER 
489, Roberts v. Hayward. 
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In the second class, the lease will continue to be in force even after the date fixed in 
the notice and there will be no question of the offer of any fresh tenancy on new terms. In 
such cases the question will be whether there is a valid contract for the variation of rent. 
According to the Oudh Court,(32) even if the notice to quit is invalid, the continuance in 
possession of the tenant after the date fixed in the lease without protesting against the 
proposal to enhance rent will amount to a binding agreement to pay such enhanced rent. 
This view is not accepted by the Patna and Nagpur High Courts(33) and by the Judicial 
Commissioner's Court of Ajmer.(34) It is submitted that the Oudh view is not correct. 


Lease was for 11 months, renewable by mutual consent beyond 3 years on enhance- 
ment of rent lease deed was not registered. Premises not being for manufacturing or agri- 
cultural purpose, lease was from month to month. Tenant continued to be holding over after 
expiry of lease period and was not liable to pay enhanced rent.(35) 

Where the tenant, under apprehension of eviction proposes enhancement in rent, mesne 
profit could not be calculated on proposed enhanced rent but should be at rate fixed under 
the lease agreement.(36) 


By reduction or increase in rent, no inference can be reached by Court that the exist- 
ing lease was surrendered and a new tenancy was created. In order to come to the conclu- 
sion as to whether the original lease was surrendered and a new tenancy was created the 
Court must consider the real intention of the parties.(37) 

33. Notice to quit — Who can give. 

Under this section a lease can be determined by a notice to quit either by the lessor or 
the lessee. The expression lessor will include any person who would be entitled to the 
possession of the property on the termination of the lease.(1) Where a portion of the leased 
property is sold, the transferee can evict the tenant from the specific transferred portion of 


[See also (1911) 11 Ind Cas 270 (272, 273) (DB) (All). (In this case there was a contract, after the notice 
to quit, under which the lessee agreed to vacate by a certain date — He failed to do so — Held, he was 
liable for breach of contract and the amount mentioned in the notice to quit might be awarded as dam- 
ages.)] 

32. AIR 1933 Oudh 465 (465) : 9 Luck 112 (DB). (Principle applies to the converse case of a tenant proposing 
a reduction of rent.) ** AIR 1926 Oudh 79 (80). 

33. AIR 1921 Pat 334 (335) ** AIR 1940 Nag 140 (141). 

34. AIR 1950 Ajmer 79 (80). 

35. 1996 (1) Rent LR 590 (593) (Kant.) 

36.1987 All LJ 757 (759) : (1987) 1 All Rent Cas 390. 

37. 2001 (2) Cal HN 1 (4). 

Section 106 — Note 33 

1. AIR 1976 Bom 417: 78 Bom LR 195. (Case under Bombay Rents, Hotel and Lodging House Rates Control 
Act (57 of 1947) — Person merely receiving rent though ‘landlord’ within meaning of S. 5 (3) of Bombay 
Act, cannot terminate tenancy. (1963) 65 Bom LR 15, Not followed.) ** AIR 1976 Pat 282: 1976 BLJR 
307. (Co-sharer authorised to receive rent on behalf of all others — Agency is created — Notice given by 
him held valid.) ** AIR 1919 Mad 1186 (1187) (DB) ** AIR 1919 Lah 31 (31, 32) : 1 Lah 241. 
[See also AIR 1953 Nag 31 (32) : ILR (1952) Nag 767 (DB). (Landlord giving possession of premises to 
Government servant in obedience to order issued under Cl. 23 of C.P. and Berar Letting of Houses and 
Rent Control Order — Tenancy which arises is one between landlord and the Government servant and it 


does not terminate on retirement of the latter — Rent Controller has no power to ask retired servant to 
vacate the house.) ** AIR 1953 Nag 251 (252) : ILR (1953) Nag 837 (DB). (The fact that a person looks 
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the lease property. Notice by transferee to tenant in respect of portion transferred to trans- 
feree is valid.(2) Where the notice terminating tenancy was issued by Bombay Port Trust 
and the Major Port Trusts Act was made applicable to the Bombay Port Trust prior to 
expiry of notice period, right to evict the tenant enures for benefit of successor Board of 


Trustees.(3) 

Where the notice on behalf of a society was given by its Secretary, who was accord- 
ingly authorised under the Rules of the Society, the notice was valid.(4) 

Where wife is the owner of the rented house even if the tenant is inducted by her 
husband and rent receipts were also issued in his name, notice of ejectment given by the 
wife is valid.(5) (See also Note 35) Similarly, the term lessee will include any person in 
whom the leasehold interest is vested for the time being. 

34. Who can give notice to quit — Co-lessors. 
In the case of co-lessors, who are joint tenants, the rule under the English law is that 
any one of them can put an end to the tenancy by giving a notice to quit.(1) This principle 
was also applied in the undermentioned decision in India.(2) The English view is based on 
the theory that a tenant holds the premises only so long as he and the co-sharer. landlords 
all agree.(3) But, according to the general view in India, a lease cannot be determined by 
notice by one or some of the co-lessors alone. This view is based on the theory that the 
relationship created by contract with several joint landlords continues, until there exists a 
new and complete volition to change it.(4) Where notice to quit is given by one of the 
landlords claiming himself to be the sole owner and other co-landlords are not joined either 
n a 
after certain house and collects its rent does not make him a landlord entitled to terminate lease. Over- 
ruled on another point in AIR 1954 Nag 151 (FB).)] 

- 1997 ATHC 2838 (2841) : 1997 (2) Sim LC 469 (Him Pra). 

- AIR 1991 SC 14 (19) : 1991 (1) SCC 761. 

- (1989) 1 Ren CR 77 (78) : (1988) 2 All RC 517. 

- (1987) 2 Ren CJ 575 (578) (Cal). 


AUN 
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- AIR 1917 Cal 621 (624) (SB). (See the English authorities cited in this decision.) ** (1950) 86 Cal LJ 198 
(213) ** (1908) 35 Cal 807 (811) (DB) ** (1911) 9 Ind Cas 110 (113) (DB) (Cal) ** (1842) 66 RR 867 
(869) : Car & M 280, Alford v. Vickery ** (1830) 1 B & Ad. 135 (141, 142) : 8 LJ (OS) KB 369 : 109 ER 
738, Deo d. Aslin v. Summersett. 


[See however (1871) 5 HL 134 (146) : 20 WR (Eng) 150, Liddy v. Kennedy. (Notice must be by all the 
persons who have acquired an interest in the reversion.)] 


2. (1887) 11 Bom 644 (647, 648). (Suit on the original side of the High Court parties to which were a Hindu, 
a Mahomedan and a Parsi.) 


[See also (1905) 29 Mad 29 (34) (DB). (Subrahmania Ayyar, Officiating C.J. — A tenant in common may 
have ejectment to the extent of his interest on proper notice to quit— See Cutting v. Derby, (1776) 2 WBI 
1077 and Doe d. David Whayman v. Chaplin, 3 Taunton 119 (120).] 


3. AIR 1917 Cal 621 (624) (SB) ** (1950) 86 Cal LJ 198 (213). 


4. (1983) 2 All Rent Cas 320 (320) ** (1982) 1 Rent CJ 752 (755) (DB) (Raj) ** 1981 UPLT (NOC) 13. 
(Only one co-lessor's notice is not valid when other lessors demand rent.) ** 1981 All Rent Cas 688 (693) 
** AIR 1979 All 104 : (1979) 5 AIL LR 156. (Held no longer good law in view of AIR 1976 SC 2335 in 
1984 All LJ 455.) (Where notice terminating the tenancy did not purport to be on behalf of all the lessors, 
held that the notice did not validly terminate the tenancy and the fact the notice was given by a person who 
was the landlord within the meaning of U.P. (Temporary) Control of Rent and Eviction Act., 1947, was of 
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in notice or in the suit for eviction. The notice is invalid.(5) One co-lessor cannot give a 
notice to quit even as to his own share in ihe property.(6) On the above principles, even 
where a tenant has incurred the liability to have his lease forfeited under S. 111 the lease 
cannot be determined, except where all the co-lessors concur in doing so.(7) 


A suit by some of the co-sharers who gave notice determining the tenancy by denying 
the right of the remaining co-sharers and filed a suit for ejectment without making the other 
co-sharers a party is not maintainable, even though one of the Plaintiffs was the manager of 
the property.(8) 

Where all the co-landlords have given notice but one died before expiry of the notice 
period the tenants cannot ask for a fresh notice from heirs of the deceased.(9) 


Common notice issued by joint owners cannot be held to be contrary to S. 106.(10) 


A notice of termination of lease on behalf of all joint lessors signed by their Lawyer 
and one of the lessors is valid. (11) 


Where a notice of termination signed by one of the joint owners says that it was being 
sent on behalf of all of them and subsequently all of them state in the suit for ejectment that 


no consequence.) ** AIR 1974 All 413 (415, 416) ** AIR 1959 J & K 80 (81) ** AIR 1953 Nag 18 (18) : 
ILR (1953) Nag 672 ** AIR 1953 Orissa 245 (246) : 19 Cut LT 29. (Notice given by brothers without 
joining their mother who has interest in the property at the time of the notice is invalid.) ** (1950) 86 Cal 
LJ 198 (213) ** (1908) 35 Cal 807 (811) (DB) ** (1881) 7 Cal 414 (417, 418) (DB) ** AIR 1935 Bom 
262 (263). (Suit to recover rent on a new basis of calculation.) ** (1888) 15 Cal 40 (46, 47) (DB) ** 
(1911) 9 Ind Cas 110 (113) (DB) (Cal) ** (1910) 5 Ind Cas 277 (277) (Cal) ** (1871) 16 Suth WR 138 
(139) (DB) ** AIR 1935 Cal 577(577) ** (1879) 3 Bom 23 (24, 25) (DB) ** (1907) 7 Cal LJ 251 (260, 
261) (DB) ** (1905) 29 Mad 29 (32, 33, 34) (DB) ** AIR 1920 Cal 513 (514) ** (1875) 12 Bom HCR 
(AC) 85 (87) (DB). 


[See also 1980 UPLT NOC 143 : 1980 All Rent Cas 381. (Application for release — It can be in respect 
of part of building also — Determination of tenancy and application for release must be by all the land- 
lords.) ** AIR 1952 TC 258 (259) : ILR (1951) TC 585 (DB). (Suit for eviction and arrears of rent by one 
of co-owners — Maintainable provided the other co-owners are made parties to the suit either as co- 
plaintiffs or defendants.) ** (1951) 17 Cut LT 67 (68, 69). (It is the entire body of landlords or lessors who 
can terminate the tenancy.)] 

Also see S. 111, Note 26. 

[But see 1984 All LJ 455. (Suit for eviction by only one co-sharer was held maintainable. AIR 1979 All 
104 and AIR 1914 All 160 held no good law in view of AIR 1976 SC 2335.)] 


[See however AIR 1916 Cal 906 (907) (DB). (Co-owner sending the notice, not on his own behalf but 
only as being in charge of sending notices on behalf of others and also verbally asking the tenant to vacate 
the property — Held, notice sufficient.)] 


5. 1997 (2) All Rent Cas 535 (538) ** 1993 (2) Pat LJR 396 (403) ** AIR 1990 (NOC) 115 : (1989) 2 
Gauhati LR 323 ** 1982 (UP) RCC 386 (388) (All) 


6. AIR 1957 Assam 70 (71) (DB) ** (1950) 86 Cal LJ 198 (213) ** (1904) 31 Cal 786 (790) (DB) ** AIR 
1920 Cal 513 (515). 


[See also (1951) 17 Cut LT 67 (68, 69). (A suit for ejection by one of the co-sharer landlords in relation to 
a part of the land is not maintainable.)] 


7. (1950) 86 Cal LJ 198 (213) ** (1881) 7 Cal 470 (473) (DB) ** (1908) 35 Cal 807 (811) (DB). 
8. 1969 All LJ 403 : 1969 Ren CR 471. 
9. AIR 1973 Cal 363 (365) : 1974 Ren CJ 17. 

10, 2009 (4) AIR Kar R 486. 

11. 1971 All LJ 752 : 1971 Ren CJ 892. 


286 [S106 N 34] Duration of leases in absence of contract 


they sent a notice it will be presumed that the statement in the notice is correct.(12) One co- 
owner can alone serve notice to quit upon the tenant and a suit for eviction filed by him is 
maintainable when no objection is raised by the other co-owners.(13) 

Where one of the co-owners functioned for all practicable purposes as the landlord 
and was collecting rent from tenant, notice served by him alone terminating the tenancy is 
valid.(14) 

Notice given by sons on death of the father, is valid. Person having general authority 
to deal with property of owner, a notice to quit given by him is also valid.(15). However 
that where on death of the original owner property devolved on his heirs as co-owners and 
they accepted monthly rent from tenant, notice to quit by one of them is invalid. Ratifica- 
tion of the act of sending notice by remaining co-owners will not validate the notice.(16) 

A tenant inducted by a co-sharer without consent and authority of other co-sharers 
does not ipso facto become tenant of other co-sharers. He cannot prevent joint owners from 
partitioning tenanted accommodation among themselves. He can be evicted from portion 
falling into share of other co-sharers.(17) 

But where a plaintiff claiming that he is the sole owner of the demised premises gives 
notice under S. 106, T. P. Act and files suit for eviction against tenant, but the remaining co- 
owners disclaimed in plaintiff's favour long after the notice is given and the suit is filed, the 
plaintiff's claim that he was the sole landlord could not be entertained.(18) 

So also where tenancy is between co-lessors "A" "B" and tenant "C" and after quit 
notice given by "A" "C" attorns to "A" and offers to pay arrears of rent the attornment is of 
no consequence as against "B", the notice as well as suit for ejectment is incompetent for 
non-joinder of co-lessor, "B".(19) 

A notice on behalf of two landlords but signed by one of them is valid. (20) However, 
one of the two joint owners of the property can file petitions for eviction of the tenant 
where the other co-owner in collusion with the tenant denied the title of the co-owner 
provided the unwilling co-owner is joined as a respondent.(21) 

But, where one co-sharer landlord has been acting as manager on behalf of all the co- 
sharers, he can give a valid notice to quit on behalf of all.(22) This is on the principle of 


12. 1966 All LJ 35 : 1965 All WR (HC) 753 ** AIR 2009 (NOC) 1391 (HP). (Quit notice sent by co-owner 
of property is valid — Notice need not be signed by other co-owners of property.) ** 2005 (3) UC 1571 
(1574) (Utr) ** 2001 (2) Land LR 515 (520) (P & H) ** (1986) 1 All RC 264 (266). 


13. 1992 Jab LJ 101 (105) ** 2008 (73) All LR 810 (811) ** AIR 2005 All 133. 

14. AIR 1988 All 305 (308) : (1988) 2 All Rent Cas 178 ** AIR 2007 (NOC) 718 : 2007 (1) AIR Kar R 663. 
15. AIR 2009 (NOC) 2692 : 2009 (4) AIR Kar R 486. 

16. AIR 2002 Delhi 1(6) : 2001 (93) DLT 238. 

17. 2003 ATHC 387 (391) (Punj & Har.) 

18. AIR1978 (NOC) 3 : 1978 All WC 173. 

19. 1981 UPLT (NOC) 177. 

20. AIR 1980 (NOC) 98 (All). 

21. (1967) 2 Andh WR 200 (DB). 


22. AIR 1979 Pat 6: 1978 Pat LJR 614 (DB). (Notice signed by one lessor but mentioning “We give you 
notice, etc.” — Notice held was on behalf of all lessors.) ** 2009 (4) AIR Kar R 486 ** AIR 1935 Bom 
219 (222) (DB) ** (1828) 6 LJ (OS) KB 345 (345) : 2 Man & Ry (KB) 433, Doe d. Elliot v. Hume. 
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agency. Where notice under S. 106 is given by the Karta of a joint family, recital therein 
that it is given on behalf of all members of the family is not necessary.(23) (See Note 38). 
In the case of co-owners it is sufficient if the notice is given by some one acting as agent on 
behalf of all the co-owners. The Agent may be one of the co-owners or a third person and 
the agency may be express or implied. But the authority must exist at the date when the 
notice is given.(24) If the contract between the parties however, provides that any one of 
the co-lessors can give notice determining the tenancy the contract would prevail and the 
notice given in accordance with the terms of the contract would effectively determine the 
tenancy.(25) Where the incidents of tenancy were prevailing during lifetime of deceased- 
tenant and same even after his death and there was no evidence as to heirs of deceased 
sharing rent and of partition of property among heirs, the tenancy being single, qua land- 
lord, it is joint tenancy and quit notice by one of heirs was valid.(26) A notice by the son of 
the landlord who has been realising rent on behalf of all the heirs after the death of the 
father is valid.(27) 

Similarly, in the case of a lease of property belonging to a Hindu joint family a notice 
to quit by the manager of the family is enough.(28) If the notice is being given by the karta 
of the family, it is not necessary that the notice itself should explicitly purport to be on 
behalf of the entire family.(29) 


But where the plaintiff claiming himself to be the Karta of joint family and on behalf 
of joint family issued notice terminating tenancy of defendant when there was no joint 


[But see (1875) 12 Bom HCR (AC) 85 (87) (DB). (Where a suit was brought by one of two co-sharers to 
recover land from a tenant, not only in the absence of, but against the express desire of, the other co- 
sharer, held that the suit was not maintainable, and that the plaintiff could only sue jointly with his co- 
sharer though the plaintiff was sole manager of the joint estate.)] 


23. 1982 (UP) RCC 269 (271) (All). 

24. AIR Guj 131 (138) : (1972) 13 Guj LR 880 (FB). 
25. AIR 1978 (NOC) 3 : 1978 All WC 173. 

26. AIR 2000 AP 417. 

27. AIR 1972 Pat 155 : 1972 BLJR 231. 


28. 1984 All LJ (NOC) 17 : (1984) 1 All Rent Cas 564. (Where all the sons of the landlord were minors when 
the notice to quit was issued and the finding of fact recorded was that it was the father who was the 
landlord and it was also an admitted fact that in an earlier suit filed only by the father, the decree for 
arrears of rent at the rate of Rs.4/- per month had been awarded to him against the tenant and it was this 
decree on the basis of which the tenant had successfully established in the instant suit, that the rate of rent 
was Rs.4/- per month and not Rs.10/- per month, the notice could not be said to be invalid because the 
sons were not joined in the notice.) ** (1979) 20 Guj LR 832 (833, 834). (Where the ‘Karta’ of the joint 
Hindu family of his deceased father (who created the tenancy) had given the eviction notice, though he 
had married sisters, who by operation of law, could not be members of joint Hindu family, but merely co- 
owners; still notice given by ‘Karta’ acting as one of the co-owner landlords, and on behalf of other co- 
owner sisters, would be valid.) ** 1988 TLNJ 231 (235) (Mad) (Only because the manager is not named 
as such in the lease deed, it will not make any difference.) ** 1977 MPLJ 456 (460) ** ILR (1974) 
Gauhati 121 (125). (Where the ‘Karta’ from whom the tenancy was taken died and another member of 
coparcenary became ‘Karta’ in his place, omission to describe himself as such by new ‘karta’ in the notice 
issued under S. 106, or non-joinder of the widow or daughter of old 'karta' to the notice, would not render 
the notice valid, when notice was in fact issued by him.) ** 1981 UPLT (NOC) 121 ** AIR 1957 All 801 
(804) (DB). 


[See AIR 1919 Lah 304 (305) : 1919 Pun Re No 34]. 
29. 1982 (UP) RCC 269 (270) (All). 
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family in existence at that time, it was held that the plaintiff was only one of the co-owners 
of the property, that the tenancy could not be determined by one co-owner alone, particu- 
larly when it was claimed that he was giving the notice on behalf of a joint family which 
was non-existent that the notice was invalid and that the suit for eviction by one co-owner 
alone was not maintainable. (30) 

A quit notice given by two of the brothers and the son of a deceased brother who were 
all co-owners is valid and it is not necessary to plead that the notice was given on behalf of 
the joint family.(31) In instant case two adjacent shops were owned jointly by two co- 
owners and those two shops were obtained on lease by a tenant under a single lease. On 
partition one of the shops came to the share of a co-owner, who became exclusive owner of 
that shop. There was therefore, no question of splitting up of the tenancy and consent of 
tenant was not necessary. On proof of bona fide need his transferee was entitled to evict the 
tenant and there was no necessity of joining another co-owner in the action.(32) Merely 
because two brothers purchased the tenanted property under different sale deeds the ten- 
ancy cannot automatically stand bifurcated or separated.(33) 

A notice to quit terminating the tenancy of joint family property can be given by one 
of the co-parcencers on behalf of the joint family and is valid. The tenant is estopped from 
challenging the validity at the same time alleging that there is no partition in the joint 
family.(34) ; 

Where however the original lessor has left several heirs and the plaintiff is the Karta 
of only one section of the body of co-sharers, the mere fact of the payment of rent to the 
plaintiff, is not, by itself, sufficient to entitle the plaintiff to a decree for eviction for the 
reason that he does not represent the entire body of owners. (35) 

Where a co-owner is dealt with by a tenant as if he is the sole owner and sole landlord 
and by so doing is estopped from denying his title, such co-owner can give him notice to 
quit and sue him in ejectment.(36) 

Similarly where a lease is granted by a co-owner or one of the co-owners grants the 
lease without disclosing that he is also acting on behalf of other co-owners notice to quit 
given by him is sufficient to determine the lease.(37) 

Where a property owned by several co-sharers is leased out by only one co-sharer he 
alone is the lessor within the meaning of S. 105 and consequently he had the right to deter- 
mine the tenancy as well as to file a suit for eviction without joining the other co-owner. 
The mere, fact that the plaintiff-lessor shared the rent received, with his co-sharers, does 
a 
30. AIR 1978 NOC 2 : (1977) 3 All LR 457. 

31. 1970 MPLJ (Notes) 39. 

32. AIR 1988 SC 1365 (1367) : 1988 All LJ 805 : 1988 (3) SCC 63. 

33. 2002 (2) Rent LR 565 (All). 

34. (1966) 2 Andh WR 21 : (1967) 1 Andh LT 340 (DB) ** 2004 (4) Mah LJ 526 (529). 

35. AIR 1981 Cal 413 : (1980) 2 Cal LJ 518 (DB). (AIR 1969 Madh Pra 32, Dissented from.) 

36. 1970 MPLJ (Notes) 39 ** (1907) 7 Cal LJ 257 (260, 261) (DB) ** (1905) 29 Mad 29 (35) (DB). 


[See also AIR 1919 Lah 304 (305) : 1919 Pun Re No.34. (Property belonging to A, a Hindu, leased by B. 
A's son — B is sole lessor and he can give notice.)] 


37. AIR 1973 Guj 131 (138, 139) : (1972) 13 Guj LR 880 (FB). (AIR 1927 Bom, 192 and (1908) ILR 35 Cal 
807 and AIR 1956 All 175, Dissented from.) 
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not make the co-sharer also a ‘lessor’ of the tenant. The question for determination is as to 
who had let out the accommodation, and not how the rent received by the plaintiff appellant 
was disbursed amongst the co-sharers.(38) However the Full Bench of the Assam High 
Court held that though the tenant admits tenancy only under one of the joint lessors all 
lessors must certify by notice intention to terminate the tenancy.(39) 


Where a person is co-owner with others with regard to one property and a sole owner 
of another property and both properties are separately let to same tenant, such co-owner 
can give a notice to quit with regard to the separate property.(40) 


The principle that the concurrence of all co-sharers is necessary for a suit for eject- 
ment by determining a tenancy does not apply to a suit for ejectment against a trespasser. (41) 
Similarly suit for ejectment can be brought against a tenant by sufferance (i.e. tenant who 
holds over after the determination of his tenancy without the assent of the landlord) by one 
of the co-sharer landlords alone.(42) The reason is that such a tenant is no better than a 
trespasser in the eye of the law. (See S. 105, Note 37.) 

Where a notice to quit is given by all the co-sharer landlords, the tenancy will be 
determined on the expiration of the notice. Hence, after such expiration the tenant will be 
only a tenant by sufferance and a suit for ejectment can be brought against him by one or 
some of the co-sharers alone. (43) 

Where the quit notice was issued by co-owner on behalf of other co-owners clearly 
indicates that premises in question is distinct; also indicates rent payable to each of sharers, 
which would also indicate that original plaintiff was managing suit property and the com- 
munication sent by defendant to original plaintiff indicating that sum of Rs. 50/- is sent to 
original plaintiff would necessarily mean that a division had taken place between co-sharers 
in respect of entire property and that defendant had acknowledged original plaintiff as their 
landlord to extent of which ejectment is sought, the notice can be assumed to have been 
issued with implied consent of all other co-sharers and the notice would be valid.(44) 


38. AIR 1980 All 27 : 1979 All CJ 267. 
39. 1971 Assam LR 370 (FB). 
40. AIR 1935 Cal 577 (578). 


41. AIR 1964 Raj 79 (80) : ILR (1963) 13 Raj 990 ** 1957 Ker LT 627 (628) : 1957 Ker LJ 551 ** AIR 1956 
Madh Bha 35 (37) : 1955 Madh BLJ (HCR) 643. (Contract of tenancy of two holdings already terminated 
by valid notice — Subsequent to death of landlord one of co-heirs suing for possession of one of the plots 
— Suit by that co-heir is maintainable as the tenant had become a trespasser after the termination of the 
tenancy by notice.) ** AIR 1920 Cal 513 (515) ** (1881) 7 Cal 414 (417, 418) (DB) ** (1888) 15 Cal 40 
(46, 47) (DB) ** (1911) 9 Ind Cas 110 (113) (DB) (Cal). 

42. AIR 1964 Raj 79 (80) : ILR (1963) 13 Raj 990 ** 1957 Ker LT 627 (628) : 1957 Ker LJ 551 ** AIR 1956 
Madh Bha 35 (37) : 1955 Madh BLJ (HCR) 643 ** AIR 1927 Bom 192 (194) : 51 Bom 149 (DB). (The 
reason of the rule which requires one fresh and common volition of co-owners to put an end to that which 
commenced under their common volition does not apply to a case where what commenced under a com- 
mon volition has come to an end and where the person concerned requires a fresh common volition to 
continue in possession.) ** (1908) 35 Cal 807 (811) (DB). 

[But see (1910) 5 Ind Cas 277 (277) (DB) (Cal). (Submitted wrong.)] 

43. AIR 1934 Cal 127 (128) (DB). (Other co-sharers made pro forma defendants.) ** (1886) 13 Cal 75 (78) 
(DB). (Suit brought by all — Withdrawal by one — This will not prevent the remaining plaintiff from 
obtaining a decree for possession of their shares of the land.). 
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It has been held that, except where there is a special provision of law to the contrary, 
one co-owner cannot sue in respect of the common property in his own name on behalf of 
all.(45) 

One co-sharer landlord cannot sue for his own share of the rent, unless there is an 
agreement for the payment of rent separately to such landlord.(46) One co-sharer alone 
cannot enhance the rent of the holding or sue for enhancement of such rent,(47) except 
where the rent has been paid separately to the co-sharer landlord.(48) 

Where the plea that the notice was not given on behalf of all co-owners was not taken 
in the written statement nor before any of the lower Courts, this fresh plea of fact cannot be 
entertained in second appeal.(49) 

(a) Joint Receivers. 

A notice to quit given by one of two joint Receivers is not valid. The reason is that the 
object of the Court in appointing two joint Receivers is that the estate may have the benefit 
of the opinion of both as regards its management. Hence, one of the Receivers cannot 
delegate his duties to the other.(50) 

(b) Co-trustees of religious or charitable endowment. 

A notice to quit by one only of two Urlans of a Malabar Devaswom is invalid.(51) 

It is not necessary that all the trustees must join in issuing notice of termination of 
tenancy. Even where more than one trustee are managing the public trust property and 
these trustees are the landlords of a particular tenant and if any one of them is not willing to 
continue the tenancy and terminates it, the termination cannot be held to be illegal on the 
ground that others did not join him.(52) 

Where the Secretary (trustee), is the main executive of the endowment and has im- 
plied power to deal with tenants including right to determine tenancy, he is competent to 
determine tenancy by notice to quit signed by him on behalf of endowment and prior sanc- 
tion of all executive members is not necessary.(53) 

In the instant case the Secretary of a trust by a memorandum in writing brought to the 
ee ee 
45. (1907) 7 Cal LJ 257 (260, 261) (DB) ** (1896) 21 Bom 154 (158, 159) (DB). 


46. AIR 1956 Madh Bha 35 (37) : 1955 Madh BLJ (HCR) 643. (Suit for ejectment and possession can be 
brought by one co-owner against trespasser — But with regard to realisation of arrears of rent all co- 
Owners must join as property belongs to them jointly and liability arises out of contract of tenancy.) ** 
(1879) 4 Cal 96 (101, 102) (FB) ** (1881) 7 Cal 150 (152) (DB). 


47. (1879) 3 Bom 23 (24, 25) (DB) ** AIR 1935 Bom 262 (263) ** (1879) 4 Cal 96 (102, 103) (FB). (One co- 
sharer cannot enhance the rent of his share, such enhancement being inconsistent with the continuance of 
the lease of the entire tenure.) 


48. (1883) 9 Cal 864 (865) (DB). 

49. (1989) 2 All RC 547 (547). 

50. AIR 1917 Cal 621 (623, 624) (SB). 
51. AIR 1924 Mad 771 (772) (DB). 


[See however (1913) 18 Ind Cas 77 (78, 79) (DB) (Mad). (Legal arrangement between co-trustees of a 
chatram under which they were in management of Separate properties — Notice by one with regard to 
property under his separate management is valid.)] 


52. AIR 1978 NOC 135 : 1977 MPLJ 804. 
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notice of the trustees that a tenant of the trust property had, contrary to the terms of the 
tenancy agreement, sub-let the premises without consent of the trustees and sought their 
instructions as regards the action to be taken against the tenant. The Secretary first took the 
memorandum to one of the trustees who made an endorsement thereon as “Take action. 
Send notice to them questioning this assignment” and signed below it. The Secretary then 
took the document to the remaining trustees and all of them also signed below the endorse- 
ment. It was held, that the Secretary was a person acquainted with the facts of the case and 
his evidence was sufficient to prove the entire document including the contents of the en- 
dorsement. It was further held that read with the memorandum the endorsement did authorise 
the Secretary to terminate the tenancy.(54) 


Where the earlier suit for eviction was dismissed by the Rent Controller on ground 
that suit property being Trust property, the provisions of Rent Act were not applicable and 
subsequently Trustee in notice issued under S. 106 made it celar that the notice terminating 
tenancy was being issued in view of said finding of the Rent Controller, it is enough to 
show that notice was issued on behalf of Trust and not by Trustee in his individual capac- 
ity.(55) 

(c) Firm as landlord. 


The partners collectively, that is, as a firm are not debarred from entering into a con- 
tract of lease and when they do so the firm is the lessor. When the tenants do not deny that 
the plaintiff firm was the lessor and where they do not call upon the plaintiff firm to dis- 
close the names of its partners, the suit cannot be thrown out as incompetent on the ground 
that the partners of the firm have not been joined as parties or that the notice was not served 
on the defendants tenants on behalf of the partners individually.(56) Further, where the 
relationship of landlord and tenant is established between the plaintiff firm and the defen- 
dants then whatever may have been the changes in the composition of the plaintiff-firm the 
defendants continue to be the tenants of the firm and in a suit for ejectment brought by the 
firm the Court is not concerned with the identity of the partners in the firm.(57) 

Where the notice sent by only one partner in name of firm and the other partners had 
not objected to same, the notice would be valid.(58) 

35. Who can give notice to quit — Assignment by lessor. 

As seen in Note 33 the term /essor in this section includes any person who would be 
entitled to the possession of the property on the termination of the lease. Hence a subse- 
quent lessee of the property for a term of years can give a notice to quit under this Sec- 
tion.(1) (See S. 109) A notice to quit must be given by all persons who have acquired an 


54. AIR 1976 Bom 417 : 78 Bom LR 195. 
55. 2007 (6) Mad LJ 216. 
56. AIR 1953 Assam 206 (207) : ILR (1952) 4 Assam 357 (DB). 
57. AIR 1953 Assam 206 (207) : ILR (1952) 2 Assam 357 (DB). 
58. 2008 (5) ALJ (NOC) 963 : 2008 (71) All LR 540. 
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1. AIR 1919 Mad 1186 (1187) (DB) ** AIR 1919 Lah 31 (32): 1 Lah 241 ** (1903) 90 LT 89 (90). Wordsley 
Brewery Co. v. Halford. (Grant of lease passes the reversion and not merely the attornment.) 


[See also (1908) 12 Cal WN 1059 (1063) ** (1909) I Ind Cas 66 (67) (DB) (Cal). (Subsequent lessee can 
give notice to quit to a prior tenant at will.)] 
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interest in the reversion.(2) A joint notice by the landlord's transferees, owning distinct 
portions of the property in the possession of a single tenant is not bad and the effect of such 
a notice would be to terminate the tenancy of the tenant in respect of each of the por- 
tions.(3) 

If a notice is issued by one of the transferees of the lessor vis-a-vis his portion only it 
is not invalid since a lease always becomes severed pro tanto on transfer of part of the 
property. (4) 

Where the lessor has assigned his interest in the property to another, the latter can 
give notice to quit, even though a notice of the assignment has not been given to the les- 
see.(5) Where the lessor gives notice to quit and then assigns his interest to another the 
assignee can take advantage of the notice.(6) After the landlord has assigned the reversion 
to another, he cannot issue a notice to quit under this section. (7) But, where under the terms 
of the assignment the landlord has undertaken to recover possession from the tenant and 
hand over the property to the transferee, a notice to quit by the assignor even after the 
assignment will be valid and effective.(8) The reason is that in such a case the right to the 
reversion must be deemed to be vested in the assignor for the limited purpose of recovering 
possession from the tenant. Where a person entered into a contract to purchase the lessor's 
interest but before the purchase was completed gave notice to quit to the tenant who acting 
upon the notice vacated the premises, it was held that the purchaser was estopped from 
disputing the validity of the notice on the ground that he had no power to determine the 
tenancy on the date when the notice to quit was given.(9) 

Where the releasor is a benamidar without any title or rights in the property sought to 
be released on the date of execution of the release deed, the releasee does not become 
owner of the property. Therefore the suit by the releasee for eviction of tenant is not main- 
tainable.(10) 

If rented premises are transferred by the landlord to another and the purchaser accepts 
monthly rent from the tenant a new tenancy is established for the purposes of Section 106 
and commences from the date of transfer.(11) Where a part of the building, which is occu- 
pied by a tenant is transferred and the tenant is not appraised of the change of ownership. 
The suit for his eviction is not maintainable.(12) In instant case tenanted premises were 
sold but notice of change of ownership was not given to the tenant. He continued to pay 
ee EEE 

2. (1871) LR 5 HL 134 (146): 20 WR (Eng) 150, Liddy v. Kennedy. (Lessor executing a deed by which he 
constituted himself and his brother tenants in common with regard to the leased property — Both must 
join in giving the notice.) 

3. AIR 1964 All 350 (353) : 1963 All LJ 856. 

4. AIR 1972 Madh Pra 206 (209) : 1972 MP LJ 651. 

5. AIR 1919 Lah 31 (32) : 1 Lah 241. 

6. (1842) 61 RR 339 (349) : 3 QB 627 : 11 LJQB 321 : 114 ER 647, Doe d. Egremont v. Forwood. 

7. AIR 1953 Mys 62 (63) : ILR (1952) Mys 368 (DB) ** (1903) 90 LT 89 (90), Wordsley Brewery Co. v. 
Halford. (Landlord granting subsequent lease — Only subsequent lessee, and not landlord, can give no- 
tice to quit.) 

8. AIR 1924 Mad 904 (905). 

9. (1933) 102 LJ Ch 133 (140) : 149 LT 101: 1 Ch 480, Farrow y. Orttawell. 

10. AIR 1993 Cal 144 (177) : 1993 (1) Cal HN 307 (FB). 
11. AIR 1973 Cal 515 (516, 517). (Overruled on another point in AIR 1977 Cal 136.) 
12, 1994 (1) Rent LR 76 (79) (Andh Pra). 
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rent to the old owner and received rent receipts. In absence of relationship of landlord and 
tenant, the new owner could not seek to evict tenant on ground of arrears of rent. He could 
recover the rent from previous owner.(13) 


An assignee of a part of the reversion has no right to determine the tenancy as to such 
part unless there is a severance of the reversion and the tenant recognises or acknowledges 
the title of the owner of the severed part.(14) 


Unless there is a registered agreement conferring a specific lease hold right the tenant 
cannot resist eviction by a purchaser from the lessor. In such a case lessee would be deemed 
to be a holder from month to month.(15) 

36. Who can give notice — Miscellaneous. 


A Receiver appointed by the Court can, if so authorised by the order of appointment, 
issue a notice to quit against a tenant of the property of which he has been appointed Re- 
ceiver.(1) As to the power of joint Receivers, see Note 34. 

A Cestui que trust cannot give a notice to quit in regard to trust property. It is only the 
trustee or his agent that can do so. A cestui que trust is not the agent of the trustee.(2) 


The trustee of a religious society can give notice to quit to a tenant of property be- 
longing to the society.(3) Where the notice given under S. 106 did not name the Managing 
Trustee of Trust on whose behalf the same had been sent by advocate, it would not be 
presumed that it was done on the instruction of the person rightfully entitled to do so. 
Consequently notice would become unauthorised. (4) 

On death of original tenant, his son and daughter-in-law become co-tenants. Subse- 
quently the husband obtained a decree for divorce against his wife. The husband as a co- 
tenant could not evict his divorced wife and their children. It is only the landlord who could 
determine her statutory tenancy legally. Till then she had every right to remain in every part 
of the premises.(5) As to the power of joint trustees, See Note 34. 

37. Notice to quit — To whom to be given. 

Where a notice to quit is given by the lessor, it is to be given to the lessee or to the 
person in whom the lease-hold interest may be vested. Where the notice is given by the 
lessee, it is to be given to the lessor or to any other person who may be entitled to the 
immediate reversion in the demised property. 

Where the Divisional Officer of Life Insurance Corporation was tenant of suit pre- 
mises, the notice served on the Divisional Manager of Corportion at Divisional Office was 
not improper.(1) 


13. 1997 AIHC 230 (232) : 1997 (2) Kant LJ 365. 
14. (1950) 86 Cal LJ 198 (215, 216). 
15. (1976) 2 Mad LJ 437. 
Section 106 — Note 36 
1. (1891) 18 Cal 477 (480) (DB). 
2. (1912) 2 Ch 504 (511): 81 LJ Ch 710 : 107 LT 120, Stait v. Fenner. 
3. (1904) 8 Cal 918 (922) (DB). 
4. 1983 All Rent Cas 814 (816). 
5. AIR 1992 Guj 67 (69) : 1991 (32) Guj LR 1277. 
Section 106 — Note 37 
1. AIR 2006 All 264 : 2006 (4) ALJ 370. 
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(a) Co-lessees. 

Where the leasehold interest is not vested in a single person but in joint tenants the 
notice to quit must be given to all the joint tenants.(2) But proof of service of such notice on 
one joint tenant will be prima facie evidence of such notice having reached all the joint 
tenants. But this presumption will only arise where a notice to quit has been prepared, 
addressed and sent to all the joint tenants.(3) Where no notice was addressed to one of the 
joint tenants at all, the presumption cannot arise. In such a case the mere service of notice 
on the other joint tenants will not be sufficient to determine the lease.(4) 

In the undermentioned cases(5) a distinction has been made between the case of joint 
tenants and one of tenants in common, and it has been held that a notice under this section 
must be addressed to all tenants in common but in the case of joint tenants notice to one of 
them is sufficient. 

The basic distinction between joint tenant and tenants in common is that in the case of 
joint tenant there is unity of title and possession while in the case of tenants in common 
though there is unity of possession there is no unity of title. Therefore, while a notice 
served under S. 106 of the T. P. Act only on one of the joint tenants is effective to terminate 
the tenancy of all the joint tenants who have unity of title, no such result follows where a 
notice is served only on one of the tenants in common since there is no unity of title as 
between them in contra-distinction to the joint tenants. Therefore notice given to one of 
them cannot have the effect of determining the interest of other interest holders.(6) 

Where the joint tenants constitute members of a joint Hindu family living together in 
the same house, the service on one of them, at their residence of a notice addressed to all of 
them is enough.(7) In such a case, it is not necessary that separate copies of the notice must 


2. AIR 1918 PC 102 (110, 111) : 45 Ind App 222 ** 1985 All LJ 43 (45) : (1985) 1 All Rent Cas 28 ** (1984) 
86 Pun LR 80 (82) ** AIR 1925 Cal 752 (753, 754) (DB). 


[But see (1906) 30 Bom 137 (146) (DB). (Joint occupation by three executors of the premises of deceased 
tenant — Notice to quit served only on one of them is enough.)] 


3. AIR 1963 SC 468 (471) : (1962) Supp 3 SCR 461 ** AIR 1918 PC 102 (110, 112) : 45 Ind App 222 ** 
(1975) 79 Cal WN 632 : 1975 Ren CJ 507 (DB) ** (1974) 78 Cal WN 829 ** 1971 All WR 497 ** AIR 
1965 All 287 (288) : 1965 All LJ 880 ** (1965) 69 Cal WN 313 (315) (DB) ** AIR 1964 All 52 (53) ** 
1956 All LJ 650 (654) ** AIR 1945 Nag 255 (257) : ILR (1945) Nag 629 (DB). (Joint tenants — Notice 
to quit addressed to all and served on one — Others are bound by it.) ** AIR 1929 Cal 651 (653) : 57 Cal 
10 (DB) ** AIR 1935 Bom 247 (251) (DB) ** (1806) 7 East 551 (553) : 8 RR 670 : 3 Smith 517: 103 ER 
213, Doe d. Bradford v. Watkins, 
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5. (1983) 2 All Rent Cas 282 (283) ** 1998 (34) All LR 762 (764) ** 1995 (2) Ren CJ 98 (100) (All) ** AIR 
1982 Guj 152 : 1982 (1) 23 Guj LR 433 (DB). (Decree for eviction passed against some of co-lessees — 
Other co-lessees not made parties — Tenancy not duly terminated by giving notice to all co-lessees — 
Decree cannot be confirmed against lessees against whom it was passed and is liable to be set aside.) ** 
AIR 1968 Ker 229 (230, 231) : 1967 Ker LJ 1009. 


6. AIR 1978 All 88 : 1977 All WC 553 (DB). (AIR 1970 All 389. Overruled.) ** (1987) 1 All RC 184 (184) 
ae (1985) 2 All RC 106 (111) ** AIR 1980 All 84 : 1979 All WC 284 (DB). (Notice to one of the joint 
tenants is valid.) ** 1980 All LJ 809 : 1980 All Rent Cas 942. (A and B taking property on lease together 
~ They need not be eee as Joint tenants in absence of unity of title or interest between them — A and 

were co-tenants — Notice terminating tenancy served on only one of them — Invalid.) ** AIR 1977 All 
476 : 1977 All LJ 1061. á 
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be served.(8) Service of quit notice on Karta of joint family tenant, is also valid service. He 
being representative of entire joint family inclusion of other members not necessary. (9) It 


was held in the undermentioned case,(10) that service of quit notice on some of members of 
family is sufficient. 


Where the co-tenants are the heirs of the original tenant and they hold property as 
tenants in common, the notice addressed to all co-tenants but is sent to only one of them 
and served upon him, would be service of notice to all and is therefore valid.(11) However 
in the undermentioned cases,(12) it is held that on death of original tenant, his heirs become 
joint tenants. Notice a termination of tenancy to one of them is enough. Not necessary to 
implead other joint tenants in the suit for eviction. 


Where a lease has been granted to one member of a joint Hindu family, the lease can 
be determined by a notice to quit issued to such member alone and it is not necessary to 
serve a notice on all the members of the family.(13) 


Where the notice to quit was addressed to joint tenants, trading together, some 11 
years or so after the death of one of them, the said notice would be ineffectual, and contrac- 
tual tenancy could not be said to have determined in pursuance of said notice.(14) 


Where the notice to quit was served on a person who was the Director of one of the 
co-tenants and a partner of the other co-tenant, terminating the tenancy of one of the co- 
tenants, it could not be said that the notice is invalid, since no notice was served on another 
co-tenant.(15) 

Where one of the defendants in a suit for eviction of tenant, claims that she is the 
landlady of the suit premises and not a tenant, she cannot take advantage of the plea that in 
absence of notice under S. 106, the suit is not maintainable.(16) 

In case of co-tenants, ejectment of one by other would not be permissible.(17) 

(b) Lessee's heirs. 

Where a lessee dies, leaving several heirs, a notice terminating the tenancy under this 
section served on one or some of the heirs would be a valid notice to all, provided the notice 
is intended to be a notice to all the heirs.(18) In a suit for eviction the tenant contended that 
as there were two tenants according to landlord the notice was invalid as no notice of 


8. (1900) 4 Cal WN 572 (574) (DB). 
9. AIR 2007 (NOC) 1627 : 2007 (3) AIR Bom R 435. 
10. 2007 (2) AIR Bom R 339. 
11. (1983) 2 All RC 282 ** AIR 1998 Cal 221 (231) : 1998 (1) Cal HN 521. 


12. 1995 (2) Rent CJ 98 (100) (All) ** 2000 All LJ 1741 (1744) : 2000 AIHC 4076 : 1999 (2) All Rent Cas 
779 ** AIR 2000 Andh Pra 417 (423) : (2000) 2 Andh WR 49 (Quit notice issued to one of joint tenants 
to the exclusion of others is valid.) 
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, 


termination was served on the other tenant. It was held that as the notice of termination was 
admittedly served on the contesting tenant according to whom he alone was the tenant and 
as the other tenant had not put in any appearance, the notice was valid.(19) In the 
undermentioned case,(20) it was held that the notice must be served on all the heirs. So also 
it was held in the same case,(21) that where there are several co-lessees one of whom dies, 
the notice to quit to the survivors alone is not enough. The notice must be served on the 
heirs of the deceased also. Both these views must now be held to be wrong in view of the 
Supreme Court decision in Kanji Manji v. The Trustees of the Port of Bombay.(22) Where 
the premises occupied by the licencee and close relative of tenant he would be agent of 
tenant for all purposes and, therefore, service of notice of termination of tenancy upon him 
cannot be said to be illegal.(23) Where on similar facts it has been held that notice to one of 
the joint tenants i.e. surviving lease was sufficient. Heirs of original tenant succeed to 
tenancy as joint tenants and not as tenants-in-common. It is single tenancy which devolves 
on the heirs. Service of notice to one of them who acted on behalf of others is sufficient.(24) 
When a lawyer sends a notices to quit stating therein that he is doing so on instructions of 
his client the Court, unless contrary is proved, has to presume that the common course of 
business has been followed.(25) 

Once the notice terminating lease is received by lessee and a reply to it has also been 
given the validity of notice cannot be assailed on grounds that neither the attorney has 
signed the notice nor the signature of counsel of lessor has been identified.(26) 

Relying upon the Supreme Court decision (supra) the Patna High Court held that if 
one or more legal heirs of a deceased tenant was or were left out due to bona fide mistake 
but if the intention is clear enough from the notice addressed to the other heir or heirs that 
the tenancy was sought to be determined as a whole, omission to address the notice to one 
or more heirs in such circumstances will not make it invalid. It was observed that if by 
renovation of lease the lessor agrees to recognize the heirs who inherit the leasehold prop- 
erty as tenants-in-common not as joint tenants but separate from one another, that is to say, 
if the lessor agrees to make their liability several and does not keep it as joint, they may 
become separate or several tenants. But until that is done, the tenancy which was single, 
indivisible or joint of its inception, cannot become several tenancies because the heirs who 
inherit the leasehold interest do so as tenants-in-common, consequently, notice to one of 
the joint tenants will be deemed to be a service of notice on all such tenants.(27) The same 
view is taken by the Madhya Pradesh High Court.(28) It held that when the monthly ten- 
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[See also 1997 (1) All Rent Cas 338 (341) ** 1996 (2) All Rent Cas 572 (576) (Tenant — Death — Heirs 
Joint tenants and not tenants-in-common — Notice to one sufficient — Eviction decree against one bind- 
ing on others.) 
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ancy of the premises was one single tenancy even if the heirs of the tenant, inherit it as 
tenants-in-common yet qua the landlord they must be treated as joint tenants unless the 
landlord has by revocation of the contract agreed to recognise them as tenants-in-common 
and not as joint tenants. The single tenancy cannot be split up into several tenancies with- 
out the consent of the landlord. The heirs being joint tenants service of notice on one of 
them alone would be sufficient to determine the entire tenancy. Where notices were served 
on five sons of the deceased tenant who were residing in the tenanted premises and eviction 
suit was filed against them; the landlady was not aware that the deceased tenant had two 
married daughters who were residing with their respective husband and therefore no no- 
tices were served upon them, it could not be said that any irregularity was committed in 
issuing notices.(29) 

The Allahabad High Court has, however, taken a contrary view. It held that the change 
in the status of tenancy can occur not only by agreement or contract but also by operation of 
law. If a lessee dies and his leasehold rights devolve on his heirs in accordance with the law 
of inheritance and if according to the law the unitary tenancy ceases to exist and severalty 
takes place, then the lease also takes the same colour and becomes subject to the same 
limitations. It does not become joint tenancy of the heirs because joint tenancy contem- 
plates unity of interest. In order to terminate the tenancy therefore a notice to all the heirs is 
necessary.(30) In case of tenants-in-common where one of the tenants dies heirs of the 
deceased must be given notice. For tenancy in common notice to all co-tenants is neces- 
sary.(31) The Delhi High Court has also taken the view that on death of a Hindu tenant 
heirs inherit tenancy as co-tenants and they have unity of possession but not unity of title 
and a notice to quit has to be served on each of the heirs.(32) 

In a decision given a by a single Judge of the Gujarat High Court,(33) it was held that 
in case of heirs of original lessee holding over after his death even if contractual tenancy 
came into existence, it was a joint tenancy in favour of all heirs and therefore notice to quit 
served on any one of them would be a proper notice. 

In a subsequent decision by the Division Bench of the same High Court, however, 
contrary view was taken. It was held that the heirs of the deceased tenant are tenants-in- 
common. One co-tenant is not the agent or representative of the other co-tenant. Therefore 
notice to all co-tenants is necessary. The earlier single Judge decision was not brought to 
the notice of the later Division Bench. The earlier decision must be deemed to be impliedly 
no longer good law.(34) 

Where a sole tenant dies leaving several heirs, separate notices to quit served on all of 
them are enough to determine the lease. It is not necessary that there must be a single notice 
to all of them.(35) 
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30. AIR 1977 All 38 : 1976 All WC 301 (DB). (AIR 1970 Pat 338, Dissented from.) ** 1981 All LJ (NOC) 
93, 


31. 1985 All LJ 43 : 1984 All CJ 650. 

32. AIR 1976 Delhi 145 : 1975 Rajdhani LR 547. 

33. AIR 1975 Guj 1 (15). 

34. AIR 1982 Guj 152 : 1982 (1) 23 Guj LR 433 (DB). 
35. (1902) 6 Cal WN 134 (137, 138) (DB). 


298 [S 106 N 37] Duration of leases in absence of contract 


The protection which the statutory tenant enjoys under the Rent Control Act is per- 
sonal and therefore it can neither be transferred nor assigned by the statutory tenant. It can 
only devolve on his heirs in the manner provided for in the Rent Act. When there is no 
provision under the Rent Control Act enabling the tenant's heirs to claim protection from 
eviction the suit for eviction filed against the heirs was decreed. (36) 

Notice addressed to all heirs but sent to one of them is valid.(37) Where the notice to 
quit was sent to all tenants and the same was received by a tenant who was holding general 
power of attorney on behalf of all tenants, there was service of notice on all tenant.(38) 

Where the suit for ejectment against the original tenant has been dismissed by the 
Court, thie notice under S. 106, T. P. Act ceases to have effect. The original tenant is then 
restored to the position of a contractual tenant and is liable to ejectment only after termina- 
tion of his tenancy by a fresh notice. That position will enure to the benefit of his heirs as 
well. They could not be treated as trespassers, and their ejectment could not be sought 
without terminating their tenancy by a valid notice.(39) 

On death of tenant where his widow was exclusive tenant of the accommodation and 
his other heirs had no interest therein, service of notice on her alone was valid as it could be 
inferred that other heirs of the deceased tenant had impliedly surrendered their tenancy and 
the widow had attorned to the landlord. (40) 

The principle that a notice addressed to all tenants but served on one is sufficient 
applies not only to joint tenants but also to tenants-in-common.(41) 

If it is proved in an ejectment suit by the son alleging that the premises have fallen to 
his share in the partition exclusively non-joinder of the other heirs of the lessees is not 
fatal.(42) 

Ifa valid notice is served on the lessee before his death no fresh notice is necessary to 
be served on his heirs.(43) 

If tenancy of a house devolved upon surviving members of the deceased tenant's 
family including minor sons; a new tenancy was created in favour of the son, a notice 
exclusively addressed to the son in respect of the new tenancy terminating his tenancy, only 
terminates his tenancy but not the joint tenancy held by other.(44) 

Where the premises are owned by co-tenants, notice to quit by only one of them is 
invalid. Tenancy could be terminated only by joint notice by all co-tenants.(45) 

The tenancy created in favour of the respondent in consequence of his holding over 
after the death of lessor with the consent of the appellants was a new tenancy of which the 
= 
36. AIR 1977 (NOC) 118 : 1976 All LJ 754. 

37. 1977 All WC 12. ** (1989) 2 Cal LT 70 (74). 

38. AIR 1992 SC 2065 (2066) : 1992 AIR SCW 2281 : 1992 (4) JT 243. 

39. AIR 1976 All 321 : (1976) 2 All LR 1 ** (1979) 5 All LR 619 : (1980) 1 Rent LR 378. 
40. 1984 All LJ 843 (846) : (1984) 1 All Rent Cas 632. 

41. AIR 1973 Cal 339 (341) : 78 Cal WN 10 (DB). 

42. 1973 J & K LR 359 : 1973 Rent CR 499. 

43. 1979 All LJ 570 : 1979 (UP) RCC 150. 

44. ILR (1966) 1 Cal 252. 

45. (1983) 2 All RC 320. 
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appellants alone were the exclusive lessors. Hence the notice under S. 106 given by the 
appellants determining the tenancy of the respondent was valid in law.(46) 


In case, where the landlord chooses to determine tenancy by notice to quit under S. 
106 but fails, the tenancy would be continued in favour of heir of original tenant that is the 
son.(47) 


(c) Lessee's assignee. 


The assignee of a lease is entitled to a notice under this section.(48) But a sub-lessee 
is not entitled to any notice before he can be ejected by the superior lessor. The reason is 
that there is no privity between the two.(49) Under Kerala Rent Control Act a landlord need 
not issue to the sub-tenant notice under S. 106 before filing petition for eviction against the 
tenant and the sub-tenant.(50) A notice stating that the landlord no longer is willing to 
continue the tenancy and tenant should vacate on expiry of 30 days conveys an intention to 
terminate the tenancy and sub-tenant cannot question its validity if lessee accepts the no- 
tice.(51) An under-lessee of mere Jalkar rights under a raiyat is not an under-raiyat and his 
lease can be terminated.(52) For the same reason as long as the original lease continues the 
lessor cannot determine the sub-lease by giving a notice to quit to the sub-lessee.(53) An 
assignee of a lease, on the other hand, stands in the shoes of the assignor, i.e., the original 
lessee and there is privity between such assignee and the lessor. Mere acceptance of rent 
from the assignee by itself may not amount to release of the original lessee from his con- 
tract of tenancy or establish privity of contract between the lessor and the assignee, for no 
lessor would wish to forego the rent due to him, and therefore, would receive such rent 
whosoever it may be that pays it. But where the lessor demands rent from the assignee or 
goes on accepting rent from him for an appreciably long time without demurring, such 
conduct on the part of the lessor would be prima facie proof of the lessor recognizing and 
accepting the assignee as his tenant sufficient to shift the onus to the lessor to prove that he 
demanded rent, or, that he accepted rent for some length of time without any objection, 
from the assignee, not because he so recognised and accepted him as his tenant but other- 
wise than so.(54) Where a tenancy is purchased by one person benami in the name of 
another a notice to the real purchaser is enough to determine the lease. A notice to the 
benamidar is not necessary.(55) 

Where in spite of assignment by lessor dt. 13-1-1969 the monthly tenancy commenced 
on Ist of each month and expired with last day of the month as per original terms of lease 
and as such notice of assignees asking the tenant to vacate premises in question on 3 1st Oct. 


46. (1985) 1 Ren CJ 619 (622) (All). 
47. AIR 1977 Kant 50 (52). 


48. (1907) 5 Cal LJ 205 (207) (DB) ** (1826) 30 RR 244 (245) : 6 B & C41: 9 Dow & Ry KB 30: 108 ER 
368, Doe d. Morris v. Williams. (Notice on assignee of original tenant held valid.) 


49. 1983 Ker LT 536 (539) ** ILR (1955) Punj 539 (546). (In such case on service of notice upon the tenant, 
law presumes implied service on sub-tenant also.) ** 1897 Bom PJ 188 (188) (DB). 


50. (1975) 1 Kant LJ 252. 

51. AIR 1974 All 250 (252, 253) ** AIR 1971 Mys 291 (292, 293) : (1971) 1 Mys LJ 443. 
52. (1967) 71 Cal WN 278. 

53. (1811) 12 RR 507 (508) : 104 ER 590 : 14 East 234, Pleasant d. Hayton v. Benson. 

54. AIR 1983 (NOC) 25 : 1982 Ker LT 727 (DB). 
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1969 was held in accordance with S. 106 of Act.(56) 


(d) Co-lessors. 

Notice by tenant to determine tenancy served on one co-owner is service of notice on 
all. In the case of tenants-in-common, there is always unity of possession and not unity of 
title and, therefore, in order to determine such a tenancy notices under S. 106, have been 
issued to all the tenants and there can be no effective determination of the lease in the 
absence of notice to quit to any one of them since a lease cannot be determined piecemeal. 
But the case of co-owners is different from that of tenants-in-common. Whereas the ten- 
ants-in-common have unity of possession only, the co-owners have unity of title in addition 
to the unity of possession. Therefore the principles governing the service of notice under S. 
106 on the tenants-in-common is not applicable to the case of co-owners.(57) 


(e) Partnership firm. 

The partnership firm under the provisions of the Partnership Act is the collective 
name of all partners so that contract between a partnership firm in firm's name with third 
party is, in law, a contract between the partners of the firm as its partners with such third 
party, even though partnership by itself is not a legal entity or corporate body. Accordingly, 
the notice on the partnership firm in firm's name determining the tenancy which was in the 
name of the firm duly served is thus valid.(58) 

Order 30, R. 10 clearly envisages filing of a suit against a person who is carrying on 
business in any name treating it to be a firm. By fiction contained in the order the business 
is not converted into a firm or a partnership but it enables such business to be treated as an 
artificial person, for the purpose of filing or defending a suit. So where notice under S. 106 
of T. P. Act was served in a company, having a commercial name by which business was 
carried on by tenants and the tenancy was in the name of tenants as private persons, it was 
held that the frame of suit was not defective.(59) If the partner of a firm is a tenant notice 
sent to him is enough.(60) A notice to one of the joint tenants for example members of a 
partnership firm is sufficient.(61) 

Where quit notice is served on Branch Manager of a firm of which he also happens to 
be a partner, the notice is valid and it does not matter that the trade name was not correctly 
spelled and whether the firm is a company or partnership firm.(62) 

Suit premises were taken on lease by a partner of a firm for purpose of storing articles 
of the firm. His brother was also a partner of the firm. The brother refused to accept the 
notice terminating tenancy. Same amounted to refusal to accept notice by the partner who 
had taken the premises on lease.(63) A limited company was a tenant. Its Director was in 
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57. (1976) 78 Pun LR 127: 1975 Cur LJ 640. 

58. AIR 1978 Cal 495 : 82 Cal WN 1008. 
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63. 1985 All LJ 774 (777) : 1984 (2) All Rent Cas 101. 
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occupation of suit premises as a director. Notice was received by him and replied by him 
without raising any contention that it was not valid notice issued to company. Notice held 
was a valid notice on company tenant.(64) Suit premises were taken on lease by a person in 
his individual capacity and not for and on behalf of a partnership firm; that firm carried on 
its business in that premises; there was no privity of contract between the lessor and the 
firm nor it was sub-tenant or assignee; the lease agreement provided for renewal of lease. In 
the circumstance a partner of the firm had no right to exercise the option of renewal. (65) 


In the undermentioned Malaysian case,(66) the tenancy of premises was granted to 
two persons carrying on a partnership business, but later on one withdrew, and business 
was carried on in the name of partner who remained and a new partner joined afterwards. 
There was evidence that landlord never accepted or recognised the new partner as his ten- 
ant. It was held that the notice to quit given to original partners would be sufficient enough 
to terminate the tenancy. 

38. Notice to or by agent. 

This section is subject to the general law of agency. Hence a notice to quit can be 
given by(1) or to(2) a duly authorised agent so as to bind the principal. It is conceived, 
however, that when a notice is given by some person other than the lessor or lessee himself, 
the circumstances must show that the party to whom the notice is given knows that the 
person giving the notice is the agent of the other party. Otherwise, the notice will lack the 
essential quality of a notice to quit, namely, the quality of informing the person, to whom 
the notice is given, that the other party to the lease intends to terminate the lease by a 
certain date. But it has been held in England that where a notice is given by a general agent, 
his authority need not appear on the face of the notice.(3) This is perhaps because in sucha 


64. AIR 1985 Andh Pra 193 (199, 200) : (1985) 1 Ren CR 591. 
65. AIR 2000 Andh Pra 390 (393) : 2000 (3) Andh LT 62. l 
66. (1983) 2 Malayan LJ 109 (113). 
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case the party served with notice may be presumed to have notice of the authority of the 
person who actually gives the notice. When a notice under the section is given by an agent 
e.g. an Advocate then it can be in his name if he has a general authority, but if the agent acts 
under a special authority, the notice must be in the name of the principal or expressly on his 
behalf.(4) The test to determine the authority for giving notice is whether the notice is such 
that the tenant may act upon it with safety or in other words that it is a notice which is 
binding on the landlord. Where the actual management of the house was done by the plaintiff's 
husband, the defendant must be taken to be aware of the fact that the husband of the plain- 
tiff was duly authorised to serve the notice and that the defendant had accepted the author- 
ity of plaintiff's husband.(5) A notice determining the tenancy sent by the landlord through 
his Advocate is proper.(6) Where notice is served by an advocate on behalf of landlord, 
instructions to advocate by landlord is presumed, unless contrary is proved.(7) Where no- 
tice terminating tenancy is issued by an advocate on behalf of landlord it is not invalid on 
ground that the landlord did not examine himself, to prove that the advocate was so in- 
structed / authorised to issue notice.(8) Where the premises belongs to wife an illiterate 
lady, and were looked after by her husband, the notice given by lawyer on instructions from 
the husband is valid. Husband was an implied agent of the wife.(9) If a tenant has accepted 
the status of person as a Manager of the landlord which was an idol, notice issued by him 
cannot be questioned.(10) In the undermentioned Allahabad case,(11) a notice purporting 
to be on behalf of the landlord and under his instructions was signed by his lawyer only. 
Desai J. held that this notice would be good only if the authority of the lawyer was estab- 
lished by proof or by admission in pleadings or otherwise. Lal J. however, differed from 
him and expressed the opinion that when the lawyer gives notice stating that he does so 
under instructions from the client a presumption arises of there being such instructions. A 
receiver is an officer of the Court and as such cannot serve a notice to quit on the lessee. 
Where, however, he issues the notice with the consent of the lessor he acts as the agent of 
the lessor and hence in such a case the notice is valid.(12) 

Where an unauthorised person gives a notice to quit on behalf of another, the notice 
will be invalid. It cannot be ratified by the person on whose behalf it purports to be given.(13) 
This is expressly provided for under the Contract Act: See S. 200 of the Act and illustration 
(b) to that Section. 
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An authority to give a notice to quit need not be in writing.(14) The authority to sue in 
ejectment includes an authority to give a notice to quit.(15) 


The provision in the second paragraph of the section that a notice to quit must be 
signed by or on behalf of the person giving the notice only refers to the signature to the 
notice. The provision does not refer to the giving of the notice, i.e., the decision to give the 
notice. The agent's authority under the general law relates to the decision to give notice. 
The High Court of Calcutta has however, held that the provision is redundant and appears 
to have been inserted ex abundanti cautela.(16) 


As regards the authority of an agent to receive a notice the section provides that a 
notice must be sent by post or served personally on the party to be bound by the notice. If 
the notice is to be served on any other person so as to bind the person for whom the notice 
is meant, the service must be on one of his family or servants at his residence. This provi- 
sion does not mean that a notice cannot be directed to an agent of the other party to the lease 
who does not reside with him. The provision only means that in serving a notice on the 
agent or the principal, the procedure laid down in the section must be followed. 


Under the general law, a notice served on an agent who is duly authorised to receive it 
will bind the principal, although such notice may not actually reach or be brought to the 
knowledge of the principal.(17) Under S. 229 of the Contract Act, a notice given to an 
agent in the course of the business transacted by him for the principal shall, as between the 
principal and third parties, have the same legal consequence as if it had been given to the 
principal. This provision applies also to notices to quit.(18) Where a notice of determina- 
tion of tenancy, the purpose of which is to make the persons concerned aware of the purport 
of the contents of such notice is received by a person who is constituted attorney of the 
tenant in respect of leased premises at the material time, such service on the attorney though 
made in personal capacity would amount to a valid notice on the tenant also.(19) A notice 
addressed to the Lawyer of the tenant is not invalid if the copy has been forwarded to the 
tenant.(20) 

A notice addressed to the managing partner of a tenant firm and treated by him as a 
notice to quit and also acknowledged by the firm is valid under this Section. (21) 


Where the notice terminating tenancy was served on the Regional Manager of the 
State Bank of India, with copies to Branch Manager and General Manager, it is not invalid 


14. AIR 1929 Cal 651 (652, 653) : 57 Cal 10 (DB). 
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Eviction) Act (13 of 1972), served on tenant received by his daughter as he was out of station. While 
notice under S. 106 can be deemed to have been effectively served on tenant on date of receipt of by 
daughter, notice of demand under S. 20 (2) (a) of U.P. Act would be deemed to have been served on tenant 
when he came back and came to know about it.) 


16. 1962 Cal LJ 46 (49) (DB). 
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on ground that it was not served on the State Bank of India.(22) 
As regards the authority to take delivery of a notice to quit sent by post or to sign the 
postal acknowledgment form for such notice sent by registered post see Note 45. 
39. Period of notice. 


This section requires a notice of six months in the case of a yearly tenancy and a 
notice of fifteen days in the case of a monthly tenancy.(1) The parties to a lease may pro- 
vide for a shorter or longer notice than this by special contract, in which case, the provi- 
sions of this section will not apply.(2) As regards period of notice and its computation the 
section has been amended by Amendment Act 3 of 2003 purpose for which amendment 
was made can be best understood from the following words of object and reasons. The 
legal position, which has also been reiterated by the Supreme Court in Mangilal v. Sugan 
Chand, AIR 1965 SC 101, 104, is that while computing the period of notice the day on 
which the notice is served is required to be excluded. The Law Commission of India in its 
181st Report on Amendment to S. 106 of the Transfer of Property Act, 1882 has examined 
the working of this section and found that a number of suits have been filed in ignorance of 
this legal position and these suits have been dismissed on this lone technicality. Such a 
position leads to serving of a fresh notice and filing of a fresh suit which amounts not only 
to serious injustice but also to multiplicity of litigations despite the fact that the defendant 
had more time available to him than the prescribed period of notice by the date when the 
suit is filed to evict him or even by the date of judgment dismissing the suit.(3) 


Where a notice is prescribed by the contract of lease itself and consequently this 
section does not apply but the contract does not specify the length of the notice, it has been 
held that the period for which notice is to be given must be determined according to the 
principles of English law and that at least a notice of six months must be given in the case 
of a tenancy from year to year.(4) Notice giving more time than stipulated by S. 106(1) for 
tenant to vacates premises cannot be said to be invalid or defec tive.(5) In the undermentioned 
cases(6) the landlord in the quit notice has suggested alternative dates and given option to 
the lessee to choose any one of those dates for termination of tenancy and to vacate the 
Sr 
22. 1997 AIHC 2928 (2930) : (1997) 29 All LR 426. 
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premises. It was held to be sufficient compliance with S. 106. Any challenge to validity of 
quit notice has to be raised at the earliest occasion. It cannot be raised for first time in 
second appeal.(7) In the undermentioned case.(8) notice of 15 days was given to the ten- 
ants. The tenant failed to raise objection as to sufficiency of notice. The suit however was 
filed much after the period of 15 days stipulated in notice. The Court held that the notice 
cannot be said to be invalid. The Amendment Act 3 of 2003 has watered down the rigour of 
S. 106 as it originally stood prior to amendment. As such even if the period mentioned in 
notice falls short of period stipulated in sub-section (3) of S. 106 that cannot be made 
ground to non-suit plaintiff.(9) Where the quit notice gave less period than stipulated but 
the suit was filed much thereafter the notice cannot be said to be invalid in view of S.106 as 
amended.(10) Notice determining tenancy on the 30th of May instead of 31st of May was 
given. Tenant was given more than 15 days time to vacate and, therefore, no prejudice 
caused to him. Landlord could not be non-suited for such inadvertent error.(11) Where a 
suit for ejectment was filed before expiry of period of notice,however landlord amended 
the plaint to state that claim for possession matured during pendency of suit,suit could not 
be dismissed as premature, and notice would not be said to be rendered invalid.(12) 

The requirement that the notice period must be conterminus with last day of lease 
period has been deleted by amendment of 2003. As such even if lease was terminated one 
day prior to last day of tenancy month, it is of no consequence.(13) The reason is that the 
tenant would be entitled under the notice to hold on till the midnight of such day. If the 
notice states that the tenant is to vacate “within 15 days” it implies before the expiry of 15 
clear days and is not proper.(14) 

Where a valid notice of termination is served on tenant the tenancy will inevitably be 
determined on its determination under S. 111(4). Notice will not be exhausted by dismissal 
of eviction petition filed on its basis. Parties can nullify its operation only by mutual con- 
sent.(15) 

(a) Notice period — Computation 

To terminate a tenancy under this section the notice must be of fifteen clear days or 
six clear months according as the tenancy may be a monthly or a yearly one.(16) This 
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means that the period from the service of the notice to the time when the lease is expressed 
therein as terminated must not be less than fifteen days or six months as the case may be. 
This would require the exclusion of the day on which the notice is served but not of the day 
on which the tenancy is purported to be terminated.(17) The reason is that the tenant would 
be entitled under the notice to hold on till the midnight of such day. 

Where the postman tendered notice to the tenant, he asked the postman to come on 
next day and the notice was actually received by the tenant two days thereafter, the period 
of 15 days under S. 106 is to be reckoned from the date notice was initially tendered by the 
postman. (18) 

But it has been held by the Allahabad High Court that the day on which the notice is 
received has to be excluded in counting 30 days "as required by U. P. amendment." Be- 
cause the section has to be interpreted independently of Sections 9 and 10 of the General 
Clauses Act, 1897.(19) 

Where the notice to quit clearly reqùired the tenant to vacate and deliver up posses- 
sion to the lessor within thirty days of the notice, failing which, it stated the lessor would be 
constrained to file a suit for the ejectment of the tenant, the notice must be considered to be 
valid notice complying with requirements of S. 106.(20) 30 days time mentioned in the 
section (as per U. P. Amendment) is the minimum and it is open to the landlord to give 
notice of a longer period. (21) Notice requiring tenant to vacate premises within 30 days is 
valid. It fixes outer limit.(22) Where the tenancy started prior to commencement of the U.P. 
Civil Laws (Reforms and Amendment) Act, 1954 but the notice under S. 106 was given 
after, the notice would be governed by the Amended Act and therefore the notice calling 
upon the tenant to vacate the premises would be valid. The provision in the unamended S. 
106 to terminate the tenancy on the last day of the month did not give any substantive right 
to the tenant.(23) A notice to quit under Section 106 can be combined with a notice under 
Section 3-A of U. P. Rent Control Act 3 of 1947.(24) A notice terminating the tenancy from 
the date of the notice and requiring the lessee to vacate on the expiry of 30 days from date 
of service is in violation of Section 106.(25) 

A notice sent on 8th October 1964 requiring vacating within 15 days of receipt of 
notice is valid to terminate tenancy on midnight of 24th October on assumption that notice 
would ordinarily reach tenant on 9th October.(26) 

n a 


17. AIR 1951 Ajmer 52 (1) (52) : 1951 AMLJ 48 . (Lease alleged to commence each month from 13th Sudi 
and to expire on 12th Sudi — Notice requiring to quit by 13th Sudi is invalid because it expired on the 
following day and not on the day on which tenancy expired.) ** AIR 1915 Cal 313 (315) (DB) ** (1908) 
12 Cal WN 1059 (1064), 


18. 1997 (1) Mad. LW 811 (813). 
19. AIR 1973 All 155 (156, 157) : 1972 All WR (HC) 575. 


20. 1980 All LJ 643 : 1980 (UP) RCC 409 ** AIR 1994 (NOC) 372 (All) ** (1991) 1 Ren CR 657 (659) (All) 
** (1990) 2 All RC 210 (212) ** 1982 (218) RCC 269 (271) (All). (It is not a notice in praesenti.) 


21. 1972 Ren CJ 803 (All). 

22. (1986) 1 All RC 276 (278). 

23. 1966 All LJ 486 : 1966 All WR (HC) 392. 

24. 1970 All WR (HC) 573. 

25. AIR 1974 All 402 (405, 406, 407) : 1974 All LJ 381 (DB). 
26. ILR (1970) 2 Ker 204. 
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A notice received on 15-11-61 to terminate tenancy ending on 1-12-1961 is valid.(27) 


Where a notice for six months in the case of a yearly tenancy and a notice of fifteen 
days in the case of a monthly tenancy is given it will not be bad simply because it does not 
appear on the face to be a six months or fifteen day notice as the case may be.(28) To the 
similar effect it has been held by Madras High Court that a quit notice is not invalid simply 
because there is no indication about number of days within which lessee should vacate 
premises.(29) Where the tenant was given 6 months time to vacate, a days difference here 
or there would not make any difference.(30) Quit notice under Tenancy Act. In the 
undermentioned case.(31) to which S. 39 (1) of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) Act applied the landlord terminated the tenancy 
by a notice which was not of six months period but which complied with the requirements 
of the Bombay Act. The section of the Bombay Act did not provide for any period of 
notice. The Bombay High Court held that the provision of the Bombay Act being a local 
law governing the question of notice excluded the application of this section and the ten- 
ancy had been validly terminated. 

Where a widow seeking to terminate the tenancy, for personal cultivation, beyond the 
date prescribed under S. 38(1) Bombay Tenancy and Agricultural Lands (V. R.) Act (1958) 
sent a notice for the purpose, and thereafter filed an application for possession stating that 
cause of action arose on the same day when the tenancy was terminated, then the notice not 
being of six months would be invalid in view of S. 106 read with S. 5 of the Tenancy 
Act.(32) 

Where notice was given by one of the landlords governed by Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act (1958), after one of them became major i.e. 
there was a cessation of disability of one of them within the meaning of S. 38(2) of that Act, 
and the notice was given within one year from that date, then the provisions of S. 5 of the 
Tenancy Act inviting the application under S. 106 would not apply to the facts of the case.(33) 

Where a consolidated application was filed by landlord under Cl. 13 (3) (i) and (ii) of 
the C. P. and Berar Rent Control Order, and Rent Controller passed a consolidated order 
granting 90 days time to the tenant to deposit arrears of rent from the date of order, failing 
which the permission to determine the tenancy would be deemed to have been granted, and 
in pursuance of such order notice under S. 106 was issued before the expiry of 90 days, 
then having regard to the fact that the permission granted under Cl. 13(3)(ii) became opera- 
tive forthwith, notice issued under S. 106 would not be said to be premature and therefore 
invalid.(34) Notice of clearly 30 days terminating the tenancy is a valid notice in view of S. 
106 as amended by H. P. Civil Laws (Reforms and Amendment) Act (1954).(35) 


27. (1969) 2 Mys LJ 561 : 1970 Ren CJ 375. 

28. (1847) 175 ER 145 (145) : 2 Car & Kir 351, Doe d. Gorst v. Timothy. 
29. AIR 2009 (NOC) 2463 (Mad). 

30. 2000 (1) Rent C.R. 441 (442) (Punj & Har). 


31. AIR 1965 Bom 19 (20) : ILR (1964) Bom 699 (DB) ** 1988 Mah LJ 177 (183) ** (1981) 1 Malayan LJ 
210 (211). 


32. 1980 Mah LJ 112 (116, 119). (AIR 1965 Bom 19, Dist.) 
33. ILR (1983) Bom 1408 (1416). 

34. 1977 Mah LJ 174 (178). 

35. (1982) 1 SCC 414 (414). 
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Under the section as amended by U. P. Civil Laws (Reforms and Amendment) Act 
(24 of 1954) the period of 15 days in the case of a lease from month to month has been 


increased to 30 days. 

A notice which requires a tenant to vacate the accommodation on the expiry of six 
months after paying all the rent due by them is perfectly consistent with the demand which 
is made in the usual course while determining the tenancy under S. 106 of the T. P. Act and, 
therefore, it cannot by any stretch, be regarded as notice of demand as required under S. 20 
(2) (a) of the U. P. Urban Buildings (Regulation of Letting, Rent and Eviction Act (13 of 
1972). Consequently, the tenant cannot be evicted on ground of default in paying arrears of 
rent. The landlord who seeks to rely on default as a ground for eviction must give a clear 
notice of demand to the tenant calling upon him to pay the arrears of rent within one month 
of the service of notice. The demand must be clear and unequivocal. It must, in any case, be 
a demand calling upon the tenant to pay the arrears of rent.(36) Where in the notice to quit 
simultaneously with the intention of termination the continued possession of the noticee 
was described to be that of a tenant which was to be delivered on the expiry of 30 days after 
the service of the notice the notice could not be said to be invalid on the ground that it 
terminated the tenancy immediately. The expression "do" in the collocation of the words 
"do terminate the tenancy" may mean "bring to an end; have done" but it does not signify 
the completion of the act of termination at that very particular moment. It just means that 
the tenancy is terminated and the tenant is permitted to continue in possession for 30 days 
and to vacate it at the expiry of that period.(37) 

39-A. Lease deed not registered, though required — Period of notice. 


Where the lease deed is not registered though required, its effect is that the tenancy 
should be treated as monthly tenancy and terminable with 15 days clear notice.(1) 


Where an agreement of lease was initially entered into for 3 years but it was renewed 
without executing registered document, the renewal was invalid and could not be held to be 
continuous and in perpetuity. Lease has to be considered as from month to month.(2) 


Where the unregistered lease deed provided for extension of lease after every 3 years 
at the enhanced rate of rent, and accordingly enhanced rent was paid by tenant after expiry 
of 3 years and accepted by landlord, the same would not amount to renewal of tenancy, 
since the deed was unregistered the tenancy would become month to month and the lessor/ 
landlord has a right to terminate tenancy by notice under S. 106.(3) Where after the expiry 
of lease period the lessee remained in continuous possession under renewal/extension clause 
for further period of 10 years without registering fresh lease deed on payment of enhanced 
rent he cannot be treated as tenant by way of holding over nor tenancy can be treated as 


36. 1981 All LJ 1305 : 1982 All Rent Cas 185 ** 1984 All LJ 187 : 1984 All WC 74, (Specific assertion in 
plaint by landlord that notice served on tenant was a 30 days' notice — No specific denial by tenant in his 
written statement — General allegation as to invalidity or illegality of notice is of no consequence — 
Notice served by landlord cannot be said to be invalid or illegal.) ** 1981 UPLT (NOC) 121. (Notice to 
quit giving thirty days' time to vacate premises is not bad as notice terminating tenancy in praesenti.) 


37. 1984 All LJ (NOC) 17 : (1984) 1 All Rent Cas 564. 
Section 106 — Note 39-A 
1. AIR 2000 Delhi 147 (149) : 1999 (82) DLT 809 ** AIR 1998 Madh Pra 23 (31). 
2. AIR 1999 Delhi 377 (379) : 1999 (80) DLT 706. 
3. 2000 AIHC 4805 (4807) : 2000 (88) DLT 186. 
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monthly tenancy. The suit for eviction on expiry of renewal period by efflux of time is 
maintainable.(4) The Bombay High Court has expressed a contrary view. It has been held 
that where a lessee continues to occupy the property after expiry of original lease period. In 
the absence of registered instrument it must be held that it was holding over and not con- 
tinuation of old tenancy for further period of 10 years. That would be harmonious construc- 
tion of S.107 read with S. 116. The tenancy after the first period of 20 years was automati- 
cally determined on the expiry of 20 years period which was stipulated in the lease deed. 
Thereafter the petitioner-lessee continued to hold the property and the lessor accepted the 
rent. The lease was, therefore, renewed from month to month. Eviction of lessee after ter- 
mination of lease, proper.(5) 

Where the lease for manufacturing purpose is created orally and not by registered 
written lease the lease cannot be deemed to be from year to year and notice of 6 months for 
termination of tenancy is not necessary. Notice of 15 days is sufficient. (6) 

An unregistered lease deed cannot be taken into consideration to ascertain the period 
for which the lease was created. It can be taken into consideration only for collateral pur- 
pose.(7) 

Where the lease was executed for a period of 5 years but was not registered, it has to 
be treated as monthly tenancy, requiring 15 days notice.(8) 

Where the tenancy is determined by issuing notice under S. 106; a suit for eviction of 
tenant is filed on ground of default in payment of rent and amendment to the plaint that 
during pendency of suit, the tenant demolished the roof of the premises was allowed, it 
could not be said that fresh notice incorporating the cause of action sought in the amend- 
ment was necessary, since the tenancy was already terminated by earlier notice. Nor sepa- 
rate suit was necessary.(9) 

The letter confirming fact of taking premises on lease from prior date does not consti- 
tute lease and is not registrable. When the letter does not specify particular term/period of 
tenancy, it would be a tenancy from month to month.(10) 

40. Expiring with end or year of month of tenancy. 

After the amendment made to S.106 in 2003 the requirement in unamended provision 
that the notice for termination must expire with the end of the month of tenancy in case of 
month to month lease no longer remains on statute book. All that is now stipulated is that 
the lessor or lessee must terminate the lease by giving 15 days notice. S. 106(3) goes a step 
further by stipulating that a notice would not be invalid merely because the notice period 
falls short of the period stipulated under that sub-section (1) of S. 106. 


S. 106 as amended applies to suit pending at commencement of amending Act.(1) 


4. AIR 2008 Cal 75. 
5. AIR 2007 Bom 113 : 2007 (3) AIR Bom R 466. 


6. AIR 2001 SC 1696: 2001 AIR SCW 1740 (1743) : 2001 (5) SCC 259 (AIR 1959 Cal 181 and AIR 1965 
All 187, Overruled.) ** AIR 2002 AP 465. 


7. (1991) 1 Cur LJ (CCR) 592 (594) (Punj & Har). 
8. 2002 (3) Andh LD 157 (160). 
9. 1993 (1) All RC 101 (102). 
10. AIR 1986 Delhi 301 (305) : (1986) 29 DLT 430. 
Section 106 — Note 40 
1. 2007 (2) Cur CC 68 (72) (DB) (Del) ** AIR 2007 Gau 185 ** 2004 (1) Mah LJ 363 (365) ** 1993 (1) 
Rent LR 324 (327) (MP). 
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Under the section as amended by U. P. Civil Laws (Reforms and Amendment) Act 
(24 of 1954) the notice need not expire with the end of the year or month of the tenancy as 
by the amendment the words "expiring with the end of a year of the tenancy" and "expiring 
with the end of a month of the tenancy" have been omitted.(2) The general principles of Act 
are applicable in the State of Haryana, that a period of more than 15 days having been 
provided to the tenant-appellant in the notice was reasonable and that in Haryana notice 
under S. 106 need not necessarily terminate strictly with the end of the month of the ten- 
ancy.(3) 

The expression "do terminate the tenancy" in the quit notice does not mean termina- 
tion of tenancy in praesenti. It means that the tenancy is terminated and the tenant is permit- 
ted to continue in possession for 30 days and to value it as expiry of that period.(4) 


41. Year or month of tenancy. 


A year or month of the tenancy at the end of which a notice under this section is 
required to expire is not the calendar year or month in which the notice is given. The year 
or month referred to is the year or month calculated with reference to the commencement of 
the tenancy.(1) 


It has been held that S. 110 does not apply to periodic leases and thereafter where a 
month to month tenancy is expressed to commence on a certain day that day need not be 
excluded in computing the period of the month of the tenancy.(2) (See also S. 110. Note 1.) 
The tenancy may commence from any day of the particular month.(3) But where it is un- 
certain from what day of the month a tenancy from month to month began, it may be 
presumed that it began from the Ist day of a calendar month.(4) 


ee 


2. (1982) 1 SCC 414 (414) ** 1980 All WC 569 ** AIR 1974 All 402 (405, 406) : 1974 All LJ 381 (DB) ** 
ILR (1961) 2 All 224 (227) (DB). (Lease given before amendment of S. 106 by U.P. Act 24 of 1954 — 
Notice to quit after 30 days given in accordance with the provisions of amended S. 106 — Held, amended 
section applied and hence notice was valid though it did not expire with the end of a month of tenancy 
which in this case was the last date of the calendar month.) 


3. 1994 (1) Ren CR 721 (725) (P & H). 
4. 1984 All LJ (NOC) 17 : (1984) 1 All Rent Cas 564. 
Section 106 — Note 41 


. AIR 1959 Assam 174 (175) (DB) ** AIR 1953 Assam 202 (202) : ILR (1952) 4 Assam 441 ** AIR 1944 
Cal 84 (85, 87) (DB). (Lease from month to month arising by implication of law under S. 106 — Tenant 
entering into possession on Ist day of a calendar month — Notice to quit should end with a calendar 
month — Notice ending with the expiry of the Ist day of the next calendar month is bad.) ** (1806) 9 RR 
800 (800) : 6 Esp. 10: 170 ER 8 14, Doe d. Halcomb v. Johnson. (The notice to quit must correspond with 
the commencement of the term.) ** (1894) 7 CPLR 150 (151) ** (1913) 19 Ind Cas 758 (759) (All). 


2. ILR (1962) Madh Pra 689 (694) ** AIR 1959 Assam 174 (175) ** AIR 1957 Cal 357 (359) : 61 Cal WN 
407 (DB) ** AIR 1950 Nag 233 (234) : ILR (1950) Nag 437 (DB) ** AIR 1950 Orissa 1 (2) : ILR (1949) 
1 Cut 231 (DB) ** AIR 1943 Bom 306 (309, 310) : ILR (1943) Bom 553 (DB). 


3. AIR 1955 Raj 167 (172) : 1955 Raj LW 129 ** AIR 1952 Cal 19 (20) (DB). 


4. AIR 1967 Cal 255 (255, 256). (In such a case tenancy in question was inferred to be monthly from the fact 
that the tenant himself had been depositing rent with the Rent Controller according to English calendar 
month.) ** AIR 1963 Cal 198 (203). (Date of commencement of tenancy between plaintiff landlord and 
defendant tenant not expressly stated in suit for ejectment but recitals in plaint containing implication that 
tenancy was according to English Calendar beginning from the first of each English Calendar month and 
ending on the last day of each English Calendar month — Held, tenancy was terminable by 15 days’ notice 
ending on last day of a calendar month provided it was for a purpose other than manufacturing or agricul- 
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Though in the case of a monthly tenancy the lease-deed may be executed and the 
tenant may enter into possession in the middle of a calendar month, the parties may agree 
that the period of the tenancy should only run from the beginning of such month, i.e., from 
the 1st day of the month. In such cases, a month of the tenancy would coincide with the 
calendar month. Such an agreement may be express or implied. It may be implied from the 
date fixed for the payment of rent.(5) So also, where rent has all along been paid for one or 
more full years and in making such payments the year has always been taken to be com- 
mencing from the first day of the commencing month of a year and not as commencing 
from the date of the execution of the lease deed it must be held that the lease created a 
tenancy from the commencement of the calendar year.(6) Where the rent was used to be 
paid taking the English Calendar month as a unit, the fact that the commencement of the 
monthly lease was not the I st of each month but somewhere in the middle, would not make 
a notice terminating the lease by the end of calendar month, invalid. (7) 


Where the defendant challenges the validity and the sufficiency of the notice the 
onus, lies heavily on the plaintiff to show that the notice was valid and sufficient and for 
that purpose to show the date of commencement of the tenancy. He can discharge this onus 


tural.) ** AIR 1954 Cal 243 (244) : 92 Cal LJ 127. (Absence of lease on record to show from which 
particular date of the month tenancy commenced — No dispute raised by defendant as to what was the 
month of tenancy or on which particular day of the month tenancy had commenced — Also defendant not 
traversing in written statement right of plaintiff to determine tenancy with effect from last day of Bengali 
month — Presumption that tenancy ran from first day to the last day of a Bengali month, held could be 
drawn.) ** AIR 1952 Mys 139 (141) : ILR (1953) Mys 7 ** AIR 1937 All 36 (38) (DB) ** (1906) 10 Cal 
WN 841 (844) (DB). (Month according to Bengali calendar.) 


[See also AIR 1967 Assam 16 (18) (DB) (Notice averring tenancy is according to calendar month but not 
mentioning date of commencement — Date of commencement as 1st of the calendar month is implied in 
the averment.)] 


5. AIR 1974 Cal 362 (363) : 79 Cal WN 1028. (If a tenant enters into premises in the middle of a quarter and 
pays proportionate rent for the broken quarter and afterwards on regular quarter days, the tenancy is 
deemed to commence with the Ist day of each quarter.) ** AIR 1967 Cal 255 (256). (Notice requiring 
tenant to vacate with expiry of last day of English calendar month — No evidence about commencement 
or termination of tenancy — Tenant depositing rent with Rent Controller in accordance with English 
calendar — Tenancy, held was monthly and the notice was valid.) ** AIR 1957 Cal 479 (481) : ILR 
(1958) 1 Cal 233 (DB) ** (1957) 99 Cal LJ 65 (68, 69) ** AIR 1955 NUC (Assam) 2047 ** AIR 1936 
Oudh 306 (307) : 12 Luck 241 (DB). (The general practice is that when a house is occupied in the middle 
of a month and it is intended that tenancy should be by the calendar month, rent is paid separately for the 
days during which the house has been occupied prior to the first of the following calendar month.) ** 
(1907) 30 Mad 109 (111) (DB) ** (1902) 5 Oudh Cas 113 (114). 

[See AIR 1957 Cal 357 (359) : 61 Cal WN 407 (DB). (Mere payment of rent on particular date is not 
enough proof — It might be merely mode of payment — Agreement should be proved by more satisfac- 
tory evidence — (1907) 30 Mad 109, Not followed.)]} 

[See also (1806) 9 R 800 (800) : 6 Esp 10: 170 ER 814, Doe d. Halcomb v. Johnson. (If a tenant comes in 
the middle of a quarter and he afterwards pays rent for that half quarter and continues then to pay from the 
commencement of a succeeding quarter, he is not a tenant from the time of his coming in but from the 
succeeding quarter day.)] 

6. (1957) 99 Cal LJ 65 (68, 69) ** AIR 1956 All 203 (204). (Lease executed on 15-10-1940 — Subsequent 
to execution of lease deed tenant paying rent for two and half months and agreement that in future rent 
would be from January to December — Held, lease year was altered from one beginning on 15th of 
October to one beginning on Ist of January of each year.) 


7. (1983) 1 Kant LJ 73 (78). 
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by adducing evidence as regards the date on which the tenancy commenced. In a matter of 
this nature the Court cannot fill the lacuna in evidence by surmising that when the plaintiff 
stated in his evidence the name of a month he meant the first of that month as the date of 
commencement of the tenancy.(8) 

As to validity of notice see also the following cases.(9) 


Where a lease expires and the tenancy is renewed under S. 116 from year to year or 
month to month in favour of the tenant, who holds over after such expiry, the renewed 
tenancy will run from the termination of the original lease. Where the original lease was for 
a definite term of a year or years, the lease would under S. 110 last during the whole of the 
anniversary of the day from which it commenced. Hence, in such cases, the tenancy by 
holding over will commence from the next day after such anniversary, and a month of the 
tenancy must be determined with reference to such commencement.(10) Thus, for instance, 
if a lease for four years commenced from 1st June 1921, the lease would last through the 
whole of Ist June 1925. If the tenant held over and the tenancy was renewed from month to 
month under S. 116 such tenancy must be held to have commenced on the 2nd June 1925. 
Hence, a month of the tenancy would, in the case, be the period from the 2nd day of any 
calendar month during the currency of the lease, to the Ist day of the next calendar month, 
both days being included. In other words, so long as the lease has not been determined, the 
Ist day of every calendar month would be the last day of a month of the tenancy. Hence a 
notice to quit on the 1st of any calendar month would be a notice expiring with the end of 
a month of the tenancy. Provision regarding exclusion of date of commencement under S. 
110 is not attracted to monthly tenancy by holding over.(11) 

In some decisions(12Z) however, the tenancy by holding over in such cases is treated 
as commencing on the anniversary of the day on which the original lease for a term had 


8. AIR 1955 Cal 495 (496) : ILR (1956) 2 Cal 622 (DB). 


[See also (1960) 2 Mad LJ 351 (353). (Held, there was no evidence to prove commencement of tenancy 
but only vague allegations.)] 


9. AIR 1973 Delhi 272 (274) : 1973 Rajdhani LR 51. (If a lease executed for 11 months on 12th August 
commences tenancy from that day the 11 months come to an end on 12th July following and tenant 
continued as monthly tenant will be from 13th July onwards and a notice terminating the tenancy on the 
11th of Dec. is invalid.) ** AIR 1973 Ker 278 (279, 280) : 1973 Ker LT 490. (If there isa dispute as to the 
date of commencement of tenancy and the landlord fails to prove the tenancy commenced on Ist of March 
a notice issued on 29-10-1968 demanding surrender of possession by 30th of Nov. 1968 would be in- 
valid.) ** ILR (1966) 16 Raj 651 : 1966 Raj LW 466. (If the evidence shows that the commencement of 
tenancy on 25-9-51 was changed to 1st of month a notice requiring vacation by the last date of the month 
is valid.) ** (1976) 1 Cut WR 127: 1976 Ren CJ 609. (If annual tenancy commencing from 21st August is 
converted into a monthly tenancy notice requiring the tenant to quit on 30th April is invalid.) 


10. AIR 1932 PC 279 (280) : 60 Cal 380 : 59 Ind App 414 ** AIR 1977 Cal 122 : 81 Cal WN 376 (DB). 
(Monthly tenancy after holding over to commence on 2nd of a month to the Ist of following month — 
Notice calling upon a tenant to deliver Possession on the expiry of the month of November 1963 or at the 
end of a month of his tenancy which would expire next after one month from the receipt of the notice — 


Dg i quit is good and valid.) ** AIR 1940 All 444 (445) ** AIR 1934 Cal 837 (837). (AIR 1932 PC 
79, Foll.) 


[See also AIR 1931 Mad 352 (353, 354). (In this case, however, it was held that there was a contract for 
making the month of the monthly tenancy by holding over to coincide with a calendar month.)] 
11, AIR 1982 Andh Pra 186 : (1982) 1 Andh WR 334. 


12. AIR 1975 Cal 194 (199, 200) : 79 Cal WN 95 (DB) ** AIR 1938 All 649 (650) ** (1926) 93 Ind Cas 643 
(644) (DB) (Cal) ** AIR 1927 Cal 725 (730) : 54 Cal 313 (DB). 
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commenced. It is submitted that such decisions overlook the provisions of S. 110 and are 
not correct law in view of the express decision of the Privy Council in Benoy Krishna v. 
Salsiccioni.(13) 

Where the lessor transfers his rights, no new tenancy arises in favour of the purchaser 
as from the date of the transfer and the date of commencement of the lease continues to be 
the same as it was before the transfer. Therefore in the case of a lease which commenced on 
the first of the calendar month, the transferee, if he wants to terminate the tenancy, should 
give a notice expiring with the end of the month of the tenancy according to the contract 
between the original lessor and the lessee.(14) 


As to the effect of a contract or local law or usage to the contrary altering the period of 
notice on the requirement of this section that the notice must expire with the end of the year 
or month of the tenancy, see Notes 2, 9 and 10. 


42. Calendar for calculation of time. 


The terms month and year have been defined in the General Clauses Act of 1897, S. 3, 
Clauses (35) and (66) respectively as being reckonable according to the British calendar. 
These definitions are made applicable to this Act by S. 4 of the General Clauses Act. Hence, 
the expressions year to year, month to month, six months’ notice, year of tenancy, and 
month of tenancy, occurring in this section must be understood and interpreted according to 
the British calendar.(1) But this rule will not apply where there is a contract to the contrary. 
Such contract may be express or implied. Thus, there may be an implied contract that a year 
to year lease must be reckoned according to the Bengali calendar and not according to the 
British calendar. In such a case, a notice of six months expiring with a year of the tenancy 
calculated according to the Bengali calendar will be sufficient to terminate the tenancy.(2) 
Thus a notice determining tenancy must expire with the last date of Jaistha which is the last 
day of the Bengali year of tenancy.(3) The same principle will apply to a tenancy from 
month to month mutatis mutandis. (4) If a tenancy commences according to Hindu Calen- 


13. AIR 1932 PC 279 (280) : 59 Ind App 414. 

14. AIR 1973 Bom 111 (118) : 1973 Mah LJ 72 ** AIR 1970 Raj 272 : 1970 Raj LW 193 ** ILR (1962) 14 
Assam 16 (21) (DB). (Owner of premises leasing it for three years from 1-8-1943 to 31-6-1946 — Pre- 
mises subsequently. sold to A on 27-9-1946 — Tenants who were continuing in possession attorning to A 
on that date and paying rent to him from that date — Mere act of attornment and payment of rent to A as 
from 27-9-1946 held did not create a new monthly tenancy from 27-9-1946 but the date of commence- 
ment remained the same.) ** AIR 1961 Raj 136 (137) : ILR (1960) 10 Raj 1568 ** ILR (1959) 9 Raj 97 
(102). 

Section 106 — Note 42 

1. (1976) 1 Mad LJ 358 (359) ** (1955) 59 Cal WN 1150 (1156). (Unless there is anything repugnant to the 
subject or context, month would be one reckoned according to British calendar — Repugnancy may be 
afforded by admitted payment and receipt of rent according to Bengali calendar — In such case month 
would be according to Bengali calendar.) ** 1954 Madh BLJ (HCR) 70 (73) (DB). (Rent note mentioning 
both Hindi Miti and English date for commencement of tenancy — Tenancy held was governed by En- 
glish calendar in the absence of anything specific in the rent note to show that it was to be governed by 
Hindi calendar.) 

2. (1966) 1 Mad LJ 71 (74). (If there is any contract to the contrary the onus lies heavily to displace the 
presumption and establish the definite contract.) ** ILR (1959) 9 Raj 1157 (1159). (Hindi calendar.) ** 
AIR 1953 Assam 202 (203) : ILR (1952) 4 Assam 441 ** AIR 1916 Cal 576 (577) (DB). 


3. (1969) 2 SCWR 478. 


4. AIR 1963 SC 120 (127) : (1963) 3 SCR 312. (Tenancy commencing according to Hindu calendar — 
Notice to quit on last date of month according to that calendar is not invalid though under the Rent Control 
Law month according to British calendar has been prescribed as the period for calculating rent even in the 
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dar on the 6th of Shukla Paksha fixation of rent according to English Calendar does not 
change the period of tenancy from Hindu to English calendar and the notice according to 
Hindu calendar is valid.(5) It has been held that the expression month used in a business or 
legal document means a calendar month. (6) There is nothing in S. 106 of the Act that the 
month of the tenancy must be in accordance with the Gregorian or the British calendar. The 
Hindus, Muslims and other sects in India have their own calendars to follow. If the tenancy 
starts on a Purnima day, then the month of the tenancy in that case would be the month 
starting from that date and ending with the day preceding the Purnima of the next month, 
and it cannot be contended that a month from Purnima to the day preceding the next purnima 
according to Oriya almanac could not legally be accepted as a month of the tenancy.(7) 

The payment of rent according to the English calendar month in the absence of any 
other evidence is indicative of the fact that the tenancy was according to English calendar 
month, beginning from the first day of the month and ending with the last day of the month. 
This would be so even assuming that the tenancy commenced in the middle of the month. 
In that case, the implication would be that the parties mutually agreed to the payment of 
rent for the broken period of the first month of tenancy and thereafter, month by month 
according to the English calendar month. (8) 

See also undermentioned cases.(9) 

43. Form of notice. 

Where the notice under S. 106 terminating the tenancy was not unambiguous or un- 
certain on the other hand, satisfied all the requirements of section and proved a clear inten- 
tion on the part of the lessors to terminate the lease at a certain date given in the notice such 
a 
case of such tenancies.) ** ILR (1959) 9 Raj 1157 (1159). (Hindi calendar.) **AIR 1955 Raj 167 (172) : 
1955 Raj LW 129. (Monthly tenancy may be according to English, or Bengali or Sambat calendar — It 
may commence on any day of particular month. AIR 1952 Cal 19, Foll.) ** (1955) 59 Cal WN 1150 
(1156). (Admitted payment and receipt of rent according to Bengali calendar.) ** AIR 1953 Assam 202 
(203) : ILR (1952) 4 Assam 441 ** AIR 1944 Cal 84 (86) (DB). (Month in S. 106 means British Calendar 
month.) ** AIR 1927 Cal 941 (944) (DB). 

[See also AIR 1952 Cal 19 (20). (Section 106 clearly contemplates any kind of “monthly tenancy" which 
may be according to an English calendar, Bengali calendar, Sambat calendar and so forth.) ** (1906) 10 
Cal WN 841 (844) (DB). (Non-agricultural lease — Presumption was that it was monthly tenancy expir- 
ing with the last day of each month of Bengali year.)] 

1979 BBCI 517: 1979 BLJ 599. 

(1925) 1 KB 14 (21,22) : 93 LIKB 1009 : 132 LT 240, Phipps and Co. v. Rogers. 

AIR 1978 Orissa 103 : 45 Cut LT 648. 

AIR 1978 Cal 224 : 81 Cal WN 814 (DB). 


LS Sy ey 


not registered as required under S.107, then a fictional monthly tenancy under S. 106 would be presumed 
to exist by the operation ofa legal technicality and the month would also have to be considered in the light 
of that definition and in that view of the matter notice for 15 days as per British Calendar, in conformity 
with the requirement of S.106, would be a valid notice.) ** AIR 1976 Cal 234 : 80 Cal WN 577. (Tenant 
running a Saw Mill — Suit premises carrying rent of Rs.200/- according to Bengali Calendar month — 
No denial of allegation about such tenancy — No issue framed or evidence led to establish that tenancy 
was one from year to year as manufacturing lease — Notice dated Magh 13, 1366 B.S. calling upon tenant 
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a notice would be proper and no particular form would be necessary for such notice under 
S. 106.(1) Merely because the notice was not in the form mentioned in S. 106, it would not 
be assumed that tenancy was not terminated and the tenant was not called upon to deliver 
possession to the landowner.(2) The general principle is that where there is no statutory 
provision for the determination of a tenancy by written notice, a notice to quit may be 
oral.(3) But this section expressly requires a notice to quit to be in writing. The section 
permits such a notice to be signed either by the person who gives it or on his behalf by some 
other person. This means that a notice under this section may be signed by a party person- 
ally or by his authorised agent.(4) The provisions of section 106 of the Transfer of Property 
Act regarding the signature on the notice are based on the common law rule. Qui facit per 
alium facit per se (he who acts through another is deemed to act in person). 

Unsigned notice with the name of the landlord typed at the end of the notice is in- 
valid.(5) The section authorises another person to sign the notice on behalf of the landlord. 
However, the provisions contemplate that there must be physical contact between the per- 
son and the signature or mark put on the document. In the present case there was no such 
physical contact between the Advocate and his so-called signature appearing on the phono- 
gram. His name was put upon the document not by himself but by someone not authorised 
by the landlord. Therefore, the notice conveyed through phonogram by the Advocate of the 
landlord was invalid.(6) There is, however, nothing in the section to show that the authority 
to the person signing on behalf of the party giving the notice should be in any particular 
form. Thus, where the landlords were two brothers A and B and the notice of ejectment was 
signed by C, B's son, on their behalf and in their presence, it was held that there was a valid 
notice.(7) Where a copy of the notice filed in a suit for ejectment contains no signature of 
the lessor, it is for him to prove that the copy contained an error and that the original 
contained his signature.(8) 

A notice to quit implies that it is addressed to the person to whom the notice is given. 


Section 106 — Note 43 

1. 1977 Kash LJ 248 (252) ** AIR 2009 (NOC) 2692 : 2009 (4) AIR Kar R 486 : 2009 AIHC 2638 ** 2008 
(73) All LR 193 (198). 

2. 1991 (2) Pun LR 61 (63). 

3. (1907) 34 Cal 57 (63, 64) (DB). (Especially where the lease is verbal.) 

4. 1982 All Rent Cas 100 (101). (The landlord accepted the giving of instructions through his son and the 
son proved the giving of notice through the counsel and also that notice was signed by the counsel. Held 
the notice was issued under proper instructions of the landlord.) ** AIR 1915 Cal 313 (315) (DB). (Notice 
signed by am-mukhtear — Power of attorney not produced — But defendant admitting that person sign- 
ing was am-mukhtear — Notice valid.) ** AIR 1925 All 199 (200). (Notice signed by authorised agent.) 

5. 2001 All LJ 2010 : 2001 AIHC 4524 (4527) : 2001 (2) All Rent Cas 259 ** 1975 Ren CR 520 : (1977) 2 
Rent LR 800 (Punj). (If a typed notice in Hindi is served on the tenant hearing neither the signature of the 
landlord nor of the counsel it is not valid.) ** AIR 1951 All 483 (483, 484) : 1951 All WR (HC) 14. 
[See also AIR 1951 Orissa 262 (267) : 18 Cut LT 117.(Notice not signed either by lessor or his agent.)] 


6. AIR 1977 Pat 155 : 1976 BLJR 657. (Notice to quit conveyed through phonogram by Advocate of land- 
lord — Held not valid.) 

7. 1952 Raj LW 400 (401). 

8. AIR 1960 All 410 (413). (Copy of notice filed in suit for ejectment — Copy containing no signature of 
landlord — Presumption is that copy is the true copy of original — Onus is on landlord to prove that 
original notice contained his signature — (Obiter.)] 
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Where this is not the case, there would be no valid notice under this section. Thus, the mere 
institution by the lessor of proceedings for the possession of the leased property under S. 
145 of the Criminal Procedure Code will not be a notice to quit. (9) Similarly a mere reso- 
lution passed by a Municipal Council deciding to determine a lease granted by the munici- 
pality will not, in itself, amount to a notice to quit under this section.(10) 

Where name of the tenant is not correctly written in the address of the notice, it cannot 
be said that the notice is given as required by the statute. The tenant is entitled to refuse to 
accept the communication. (11) 

A notice to quit under this section must be clear and unambiguous. (12) It need not 
specify the grounds on which the landlord wants to determine the lease.(13) Therefore a 
notice terminating the tenancy giving a ground different from the one set out in the eviction 
petition is not invalid.(14) It is not necessary in a suit for eviction after determining the 
lease that the averments of arrears of rent or need for repairs be proved by landlord and the 
notice is not invalid on that ground.(15) 

If a notice is to be assailed the defendant must specifically plead the defect otherwise 
he will be deemed to have waived it.(16) 

A plea as to the defect of notice cannot be allowed to be raised at the stage of revision 
petition.(17) 

The notice must manifest intention of the landlord that from certain date relationship 
will come to an end and it will depend on the tenor of the notice.(18) The minor lapse in the 
notice in its wording cannot be so construed so as to obiter real intention incorporated. 
therein. Thus where the plaintiff vide notice intended to terminate the tenancy of the defen- 
dant by giving her 15 days’ time to vacate the premises, the notice cannot be said to be not 
valid notice.(19) When the parties had understood that it was only in respect of suit prop- 
erty the notice under S. 106 had been issued, the discrepancy with regard to the door num- 
ber has to be ignored.(20) 

If a notice is only for vacating the premises but not for termination of the tenancy it is 
invalid but the onus is on the tenant.(21) 


9. (1879) 4 Cal 339 (341) (DB). 
10. AIR 1928 All 95 (95, 96). 
11. (1986) 1 Ren CJ 666 (669) (Bom). 
12. AIR 2009 (NOC) 2692 : 2009 (4) AIR Kar R 486 : 2009 AIHC 2638. 


13. (1977) 1 Kant LJ 382 (384, 385). (Even if the reasons for determining the tenancy had not been stated in 
the notice to quit issued under S. 106 or the reasons given thereunder were quite different from the one 
pleaded and proved before the court, still the notice would remain valid.) ** AIR 1965 Cal 408 (416) 
(DB) ** AIR 1952 Cal 773 (777) : 89 Cal LJ 248 ** AIR 1950 Cal 225 (229) : ILR (1950) 1 Cal 396. 


14. (1971) 2 Mad LJ 383 : (1971) 84 Mad LW 578. 

15. (1979) 1 Andh LT 199, 

16. 1966 MPLJ (Notes) 153 ** 1980 MPLJ 228 : 1980 Jab LJ 423. 
17. (1969) 71 Pun LR (D) 192. 


18. AIR 1973 Raj 120 (123) : 1973 Raj LW 32 ** 2008 (1) ALJ (NOC) 173 : 2008 (1) All WC 306. (Use of 
word ‘herein’ in notice would not mean “forthwith’.) 


19. 1993 (2) Rent LR 25 (27) (P & H). 
20. 2002 (3) Mad LJ 773 (775). 
21. AIR 1972 All 155 (156) : 1972 All LJ 799. 
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The intention to terminate the tenancy may be inferred unless the tenant has been 
prejudiced.(22) 

Merely because of some erroneous particulars a notice will not be bad so long as the 
recipient is not misled.(23) 


Though not strictly in accordance with the section if the notice to quit is not likely to 
mislead the recipient as to the intention of the sender it is sufficient compliance.(24) A slip 
as to the year when the tenant was required to quit can be treated as such notice held valid 
on the ground that an intelligent tenant was not likely to be misled. (25) If both the parties 
understood that the notice related to the termination of tenancy in respect of the entire 
premises failure to mention measurement of the premises does not make it invalid.(26) 
Similarly, even if a quit notice determines tenancy of the entire premises part of which is 
already in possession of the landlord notice is not ineffective.(27) When there is no possi- 
bility of any doubt as regards the subject matter of the notice, mere non-specification of the 
entire accommodation would not per se render the notice invalid.(28) Where the parties 
understood that it was only in respect of the suit property the notice had been issued, the 
discrepancy with regard to door number has to be ignored.(29) A reference in a notice to 
quit the tenanted premises, that is room, kitchen and osari will necessarily include refer- 
ence to any land appurtenant thereto whatever it is called and its non-mention specifically 
will not render the notice invalid.(30) 


Combined notice demanding arrears of rent and terminating tenancy can be given.(31) 
A notice demanding arrears of rent and to quit premises is not invalid by the mere fact that 
by mistake or oversight the landlord demanded rent for the month for which it was not 
due.(32) 

Where in the first part of the notice it is stated that the tenant has not cared to pay rent 
and in the latter part tenancy is terminated and the tenant is asked to vacate the premises 
within 30 days of the receipt of notice, it is valid.(33) 

So also demand to quit accompanied with a demand of excessive amount as arrears of 
rent is not invalid.(34) 

However if a notice merely asks for arrears of rent and mentions that on failure to pay 
arrears tenancy shall be terminated without words showing actual termination of tenancy 


22. (1970) 2 Mys LJ 168 : 1970 Ren CR 1005. 

23. AIR 1972 Ker 110 (113) : 1971 Ker LJ 538. 

24. AIR 1971 Ker 231 (234) : 1971 Ker LT 273. 

25. (1976) 1 All ER 573 : (1976) 1 WLR 442. Carradine Properties Ltd. v. Aslam. 
26. ILR(1973) Kant 857. 

27. 1974 MPLJ 807 : 1975 Jab LJ 225. 

28. 1982 (UP) RCC 86 (88) (All). 

29. 2002 (3) Mad LJ 773 (775). 

30. AIR 1975 Guj 213 (214) : (1975) 16 Guj LR 824. 

31. (1987) 1 All RC 385 (386) ** (1984) 2 All RC 470 (471). 
32. AIR 1972 Bom 373 : 74 Bom LR 241. 

33. (1986) 2 All RC 172 (173). 

34. (1972) 74 Bom LR 723 : 1973 Mah LJ 51. 
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or demanding possession it is not the one contemplated by section 106.(35) 

A notice requiring the tenant to pay the arrears of rent within two months failing 
which eviction petition would be filed is not a notice terminating the contractual tenancy. (36) 
Where a notice to quit gives a date which according to the landlord was a date of expiry of 
the monthly tenancy and also gives an alternative date either earlier or latter it could not be 
said that the notice was vague or indefinite or incapable of being understood.(37) When it 
is said that the tenancy is “hereby” terminated it will mean that the tenancy is terminated 
through the notice and not from the date of the notice.(38) The expression "your tenancy is 
hereby terminated" does not by itself mean that the tenancy is terminated with immediate 
effect.(39) 

Where the receipt of notice was admitted by the lessee and the lessee had also sent 
reply to that notice, the lessee could be said to have fully understood import of notice and 
the notice cannot be termed as invalid merely because it did not bear any date.(40) Absence 
of word “terminate” in notice is not conclusive crucial test of intention of parties.(41) 


Notice stating "tenancy is hereby terminated" but showing clear intention to termi- 
nate tenancy at end of 30 days is valid.(42) Present tense used in the notice does not make 
the notice invalid if it is clear that the tenancy was terminated as provided by law.(43) If a 
notice terminates the tenancy and gives an option to the tenant to stay till expiry of the 
statutory period or vacate earlier it is not invalid.(44) A notice requiring the tenant to va- 
cate accommodation within a month means that he should not take more than a month to do 
so and not that he will vacate within less than a month.(45) It is not necessary to set the date 
of commencement of the tenancy if the notice states that tenancy was terminated with the 
expiry of the month of the tenancy.(46) The Hindi words Khali ‘Kar Digyey’ when used in 
relation to the affairs of an ordinary lease of a house let out from month to month are 
understood as meaning that the tenants shall quit the premises let out, completely effecting 
the contractual or legal relationship which existed between him and his landlord or land- 
lady.(47) Where the money order coupon sent by tenant contains a statement that he would 
to vacate suit premises and the landlord accept said money order containing notice, the 
statement in the coupon amounts to valid notice and it determines the tenancy.(48) 


35. 1968 All LJ 718 : 1968 All WR (HC) 457 (DB). 
[See also AIR 2006 (NOC).1118 (All) : 2006 (4) ALJ 373.] 
36. AIR 1972 Delhi 271 : (1972) 74 Pun LR (D) 194. 
37. AIR 1972 Pat 359 (360) : 1972 Pat LIR 561. 
38. AIR 1976 Ker 26 : 1975 Ker LT 446. 
39. AIR 1971 All 506 (511, 512): 1971 All WR (HC) 382. 
40. AIR 2006 All 115 : 2006 (2) ALJ 204. 
41. 2008 (6) ALJ (DOC) 102 (All) : 2008 (2) All Rent Cas 295. 
42. 1981 All LJ 17 : 1981 Civ LJ 163. 
43. AIR 1973 All 165 (169) : 1972 All WR (HC) 801. 
44. AIR 1971 All 485 (487) : 1971 All WR (HC) 390. 
45. AIR 1975 Raj 138 (143) : 1975 Raj LW 85. 
46. (1971) 75 Cal WN 979. 
47, 1968 All WR (HC) 854. 
48. 1978 Cal HC (N) 28 (32). 
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Termination of the tenancy of tenant in respect of two distinct tenements by a single 
notice under S. 106 is not invalid and one single suit in respect of the two tenements is 
maintainable in accordance with law within the meaning of that term in S. 25 of the Provin- 
cial Small Cause Courts Act.(49) 


44. Mode of service. 


A notice under this section must be served in one or other of the four modes pre- 
scribed by the section. These are : 

(1) by post; 

(2) by delivery or tender to the addressee personally; 

(3) by delivery or tender to one of his family or servants at his residence; and 

(4) by affixing the notice to a conspicuous part of the demised property. 

Out of the methods 1 to 4, the last is to be resorted to only when 2 and 3 are not 
practicable.(1) It may be noted that the word used in this section is "practicable" and not 
"possible." What may not be practicable may still be possible. The fourth method may be 
resorted to where the tender or delivery is not practicable though it may be possible.(2) It is 
not necessary that an attempt must be made to serve personally the notice on all classes of 
persons referred to in S. 106 i.e. the party or one of the members of the family or his servant 
before landlord can take advantage of the procedure of affixing the notice on a conspicuous 
part of the premises.(3) But the Allahabad High Court has held that the affixation proce- 
dure can be adopted only when personal service is impossible and that the presumption 
under Section 27 General Clauses Act is rebuttable.(4) Similarly the Delhi High Court held 
that a service by affixing can be done only after the failure of diligent attempt to effect 
personal service.(5) Notice by affixation can be resorted to only if it is neither practicable 
to deliver it to the tenant or to his family or servant.(6) The sender of the notice is free to 
adopt any of the other three modes of service as he may think fit.(7) For instance, he can get 


49. 1987 All LJ 255 (266) : (1986) 2 All Rent Cas 428 ** AIR 2009 (NOC) 584 (Cal) : 2008 (4) Cal LT 159. 
[See also 2009 (1) Ren CR 30 (P & H).] 
Section 106 — Note 44 


1. AIR 1939 PC 11 (13) : ILR (1939) Kar PC 90 ** AIR 1968 Cal 49 (53) ** AIR 1967 J & K 141 (149) : 
1967 Kash LJ 333. (Notice to quit sent by registered post to the tenant — Tenant concealing himself and 
refusing to receive notice — Endorsement to that effect by postman — People at tenant's house informed 
about notice — Notice affixed on the door of tenant's residence — A ffixation, held, was sufficient compli- 
ance with the requirements of law.) ** 1962 Cal LJ 46 (51) (DB). (Attempt at service by registered post is 
not necessary before resorting to service by affixation.) ** (1961) 65 Cal WN 1119 (1124) (DB). (Service 
by affixture — Failure of service by registered post is not a condition precedent.) ** AIR 1923 Cal 682 
(684) (DB). 

[See also (1961) 65 Cal WN 1239 (1243). (Tenant away from premises — Nobody else to receive notice 
— Service by affixing notice at the door held good service.)] 

2. AIR 1984 All 274 : 1983 All LJ (NOC) 33 : 1982 All WC 435 ** AIR 1967 J and K 141 (147) : 1967 Kash 
LJ 333. 

3. AIR 1970 Mys 77 (80) : (1969) 2 Mys LJ 179. 

4. 1979 All WC 274 ** 1970 All LJ 455. 

5.1973 Rajdhani LR 25 : 1973 Ren CR 369. 

6. AIR 1971 Raj 273 (274) : 1971 Raj LW 407. (AIR 1970 Mys 77, Diss. from.) 


7. AIR 1960 Madh Pra 167 (168) : 1960 MPLJ 449 ** AIR 1923 Cal 682 (684) (DB). 
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the notice served by delivery or tender to a member of the addressee's family or to one of 
his servants at his residence though service of the notice personally on the addressee is not 
impracticable.(8) Similarly, a notice may always be sent by post although the other modes 
of service prescribed by the section are not impracticable. 

Acceptance of notice to quit either by the landlord or by the tenant is not necessary 
and service of notice as per requirement of S. 111(h) as the case may be, is the only require- 
ment. (9) 

Under S. 106 the last alternative of affixation of notice does not contemplate refusal 
of personal delivery but envisages the situation where either the person concerned or his 
family members or his servants are not available at the premises and it is only then that the 
notice has to be affixed and therefore if personal delivery is refused and that is proved by 
evidence then it would be lawful tender of notice and the service of notice would be held to 
be sufficient.(10) If the registered notice sent by Post is refused the landlord can serve the 
notice by affixation.(11) Where the tenant.avoided service of notice sent to him by regis- 
tered post recourse to mode of service by its affixation to a conspicuous part of property 
could obviously be taken by the landlord, and it would be a valid mode of service.(12) 

Where an ejectment notice was served by Regd. Post but returned with the remark 
"left" and when attempted to be served personally, though the notice was affixed to the 
door, no attempt was made to find out the addressee's representatives or agents before so 
affixing and the delivery-entry in the peon book was found in the middle of the page while 
peon's remarks was at the end of the page service were insufficient.(13) 

But when a notice is not sent by post, the delivery or tender of the notice must be 
made to the addressee personally except when such delivery or tender is made at his resi- 
dence, in which case it may be made to one of his family or servants.(14) It follows from 
the above that personal service on the addressee can be effected at any place. But vicarious 
service can only be at his residence.(15) 

The residence of a person for the purpose of this section is his established home 
= | wife and children live although he may be elsewhere at the place of his employ- 
ment. 


Notice sent at tenanted shop in dispute is not improper.(17) 


8. AIR 1960 Madh Pra 167 (168) : 1960 MPLJ 449 ** (1900) 4 Cal WN 572 (573) (DB). 
9. 2003 (2) ICC 202 (205) (Cal). 
10. AIR 1977 All 447 : 1977 All LJ 1024. 


11. (1979) 1 Ren CR 257 : (1978) 2 Rent LR 502 (Delhi) ** (1984) 2 All RC 88 (89) ** (1984) 2 All Rent Cas 
88 (89). (Where after making various efforts to effect service of notice under S. 106, even though regis- 
tered post, the landlady failed, and as such she took last resort of service by affixation which was duly 


— by witness, under the circumstances service of notice would be held to be sufficient in view of 
. 106.) 


12. 1983 (1) All Rent Cas 145 (147). 
13. AIR 1969 Cal 109 : ILR (1969) 1 Cal 379 (DB). ( (1966) 70 Cal WN 262, Overruled. 


14. AIR 1923 Cal 682 (684) (DB). (Delivery or tender to member of family or servant at residence is enough 
though there is no proof of prior tender or delivery to tenant personally.) 


15. AIR 1918 PC 102 (110) : 45 Ind App 222 ** AIR1968 Cal 49 (53) ** (1912) 13 Ind Cas 59 (60) (All). 
16. AIR 1968 Cal 49 (53) ** AIR 1960 Madh Pra 167 (168) : 1960 MPLJ 449. 
17. AIR 2006 (NOC) 1246 (All) : 2006 (4) ALJ 545 ** 2007 (5) ALJ 534 (Utr). 
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Where two notices under S. 106 were issued by post at proper addresses, one to the 
house and other to office of tenant, and postman also visited two places many a times, 
visiting office on the direction of family member of tenant, and after several fruitless at- 
tempts of service, landlord resorted to third mode of service by affixing the notice to the 
conspicuous part of the property, then the notice would be said to be validly served not- 
withstanding the fact that third mode of service by delivery to family member or servant at 
his residence, had not been resorted to, specially when no grievance was made in this 
regard by the tenants. Provision under S. 106 for serving by affixing the notice to the 
conspicuous part of property, has been made to meet the contingency of a person who is 
required to be served with a notice, trying to evade it.(18) 

Where a notice is desired to be served at the residence of the addressee it must be 
delivered or tendered to him or to one of his family or servants. In the absence of such 
delivery or tender, merely beating a drum and affixing the notice to the wall of the house 
wherein the addressee resides will not be enough.(19) 

The tender and refusal of a notice is as good as delivery of the notice for the purpose 
of this section. This principle applies also to cases where the refusal is not by the addressee 
himself but by one of his family or servants at his residence. (20) 

When the notice sent by post is refused by the tenant and is consequently affixed to 
the door of the tenant's house the provisions of S. 106 as to service of notice must be 
deemed to be substantially complied with. A presumption also arises under S. 114 of the 
Evidence Act read with Section 27 of the General Clauses Act with regard to the notices 
sent to the defendants. The posting of notices by mail and the endorsement of refusal re- 
corded are official acts and this will be presumed to have been done in the ordinary 
course.(21) 

It is conceived that where a notice is delivered or tendered at the residence of ad- 
dressee, to one of his family or servants, the service would be effective although the notice 
has not actually reached the addressee.(22) 

The section has permitted alternative modes of service because the purpose of the 
notice under the section is merely to inform the tenant about the termination of the tenancy 
and not to ask him to do anything and therefore it is not very material whether the news 
reaches him direct or through a servant or member of the family.(23) Where a copy of 
notice to quit was tendered to the tenant personally and he refused to accept the same, the 
service of notice to quit is complete. Thereafter it is not necessary for the landlord to serve 
notice of family members of the tenant and his servant or to resort to mode of affixation. 


18. 1981 Mah LJ 981 (986, 987) (DB). 
19. AIR 1919 Cal 400 (401). 
20. (1910) 5 Ind Cas 783 (784) (DB) (Cal). 


21. AIR 1977 (NOC) 335 : 1977 Kash LJ 57 (J&K) ** AIR 1977 Bom 181 : 1976 Mah LJ 828 (DB). (Service 
of notice by Registered Post proved futile — Tenant refusing to accept another notice when tendered — 
Affixation of notice on conspicuous part of the premises, held, was valid service, as the landlord had no 
other alternative.) 

22. See AIR 1960 Madh Pra 167 (168) : 1960 MPLJ 449. (It can be inferred that on service on an adult male 
member of the family it must be deemed that notice will be passed on to the tenant.) 

23. AIR 1960 All 477 (478) : 1960 All LJ 213 ** (1912) 16 Ind Cas 213 (214) (DB) (Cal). (Refusal by 
members of addressee's family.) 
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Even if landlord resorts to the mode of affixation, the legal effect of service of notice 
personally to the tenant to not destroyed.(24) 

The advertisement of a notice in a newspaper will not be a valid mode of service 
under this section. (25) 

Where the defendant-company was tenant in respect of schedule premises and the 
defendants refused to accept notice sent under registered post but accepted the suit sum- 
mons issued to them to the address of schedule premises, the mere fact that notice of termi- 
nation is not addressed to registered office of defendant-company would not make the 
termination notice bad in law.(26) Where the two registered notices were sent to the peti- 
tioner, one at his residential address and another at office address and the notice sent at 
office address was never returned while notice sent at residential address was returned with 
endorsement ‘refused,’ in the circumstances, notice could be said to have been served on 
petitioner.(27) 

Affixing the notice must be at the property in suit and nowhere else, not even at the 
residence of the tenant if the property in suit is not his residence.(28) Where the tenant left 
India without leaving behind foreign address and without authorising anybody to accept 
notices and the notice under S. 106 sent by registered post at the disputed premises came 
back with endorsement "left" notice served manually by affixing it on the front door of the 
premises as well as the notice sent by registered post are valid.(29) 

Finding that notice was sent by regd. post and also served by affixation was not found 
erroneous in instant case.(30) When the legality of quit, notice was only challenged and not 
its service the finding that there was no due service of notice was incorrect.(31) 

As to whether sending a notice to a party's pleader or solicitor will be enough, see 
Note 46. As to the presumption arising from service of notice on one of the joint tenants, 
see Note 37. 

It has been held in England (where there are statutory provisions prohibiting certain 
acts being done on Sundays) that a notice to quit by a tenant is good though given on a 
Sunday. (32) 

45. Service by post. 

The section as amended by Act XX of 1929 expressly recognises service by post as 
valid mode of service of a notice under this section. As the Special Committee point out in 
their Report, the amendment only gives express legislative effect to what was already re- 
garded as the law on the subject both in India and in England.(1) The principle of the matter 


eo 


24. AIR 1986 Cal 249 (252) : (1986) 1 Ren CJ 387. 


25. (1883) 7 Bom 474 (478) (DB). (NOTE) — This was a case before the Act — But the law would be the 
same under the present section.) 


26. AIR 2008 (NOC) 739 : 2008 (1) AIR Kar R 564. 
27. AIR 2000 All 249, 
28. AIR 1968 Cal 49 (58). 
29. AIR 1991 Cal 152 (158) : (1991) 2 Ren CR 286. 
30. (1985) 1 All RC 536 (537). 
31. 2006 (1) Rent LR 281 (283) (Cal). 
32. (1867) 16 LT 157 (158), Sangster v. Noy. 
Section 106 — Note 45 
I. AIR 1918 PC 102 (110) : 45 Ind App 222 ** 1898 Bom PJ 206 (206, 207) (DB). 
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is this. If a letter properly directed, containing a notice to quit, is proved to have been put 
into the post office, it is presumed that the letter reached its destination at the proper time 
according to the regular course of business of the post office, and was received by the 
person to whom it was addressed. That presumption would apply with still greater force to 
letters which the sender has taken the precaution to register and is not rebutted by the fact 
that a receipt for the letter is produced signed on behalf of the addressee by some person 
other than the addressee himself.(2) Quit notice sent by registered post acknowledgment 
due raises presumption of its service.(3) 


In this connection, reference may also be made to the following statutory provisions: 


(1) Under Section 16 of the Evidence Act, when there is a question whether a particu- 
lar act was done, the existence of any course of business, according to which it naturally 
would have been done, is a relevant fact. Illustration (b) to the section is as follows: “The 
question is, whether a particular letter reached A. The facts that it was posted in due course, 
and was not returned through the Dead Letter Office are relevant." 


(2) Under S. 114 of the Evidence Act, illustration (f), the Court may presume that the 
common course of business has been followed in particular cases. Under this principle, 
where it is shown that a letter was properly directed and posted, the Court may presume 
that it duly reached the addressee. But the presumption under S. 114 is only one of fact.(4) 
and the Court may decline to draw such presumption in the circumstances of a given case. 
For instance, if it is shown that the usual course of the post was interrupted by disturbances 
the Court may refuse to presume that the letter reached the addressee. 

(3) Under S. 27 of the General Clauses Act of 1897, where any Act of the Central 
Legislature requires or authorises any document to be served or sent by post, unless a 
different intention appears, the service shall be deemed to be effected by properly address- 
ing, prepaying and posting by registered post, a letter containing the document and unless 
the contrary is proved, to have been effected at the time at which the letter would be deliv- 
ered in the ordinary course of post. 


Where the notice of eviction is sent by regd. post on correct address, acknowledgment 


2. AIR 1918 PC 102 (111, 112): 45 Ind App 222. ** 1995 AIHC 5637 (5639) (Him Pra) ** AIR 1966 Assam 
104 (105) ** AIR 1966 Cal 615 (617) (DB). (Notice sent by post and correctly addressed as evidenced in 
the certificate of posting — Presumption under S. 114 (f), Evidence Act applies.) ** AIR 1966 Pat 434 
(436) : 1966 BLJR 808 (DB) ** 1962 Cal LJ 46 (50) (DB) ** (1961) 65 Cal WN 1119 (1123) (DB) ** AIR 
1958 All 369 (371) : 1957 All LJ 504. (It is for the addressee to show to rebut the presumption that the 
person who has signed is not his servant or agent or a member of his family.) ** AIR 1958 Cal 251 (252) : 
ILR (1959) 1 Cal 156 (DB). (Due to this presumption the service of the notice may be held to be proved 
even in the absence of proof of actual refusal by addressee.) ** AIR 1957 Cal 479 (482) : ILR (1958) 1 Cal 
233 (DB). (Acknowledgment bearing signature purporting to be that of defendant — Notice must be held 
to have been duly served.) ** AIR 1955 NUC (Assam) 2838 (DB) ** AIR 1955 NUC (Madh-B) 3022 
(DB) ** (1954) 20 Cut LT 605 (608) ** AIR 1953 Assam 206 (207) : ILR (1952) 4 Assam 357 (DB). 
(Notice sent by registered post properly addressed — Proof of service by calling postal peon not neces- 
sary.) ** AIR 1949 East Punj 295 (298, 299) : 51 Punj LR 57 ** AIR 1929 Cal 651 (653) : 57 Cal 10 (DB). 
** (1936) 164 Ind Cas 446 (448) (Cal). (Notice sent by registered post — Postal acknowledgment re- 
ceived — Service held proved.) 


3. 2000 (52) DRJ 538 (541) ** 1992 Civil Court C 21 (22) (P & H). 


4. (1908) 7 Cal LJ 251 (258, 259) (DB) ** 1998 AIHC 728 (729) : 1997 (30) All LR 705. (Notice terminat- 
ing tenancy sent by Regd. post A/D raises presumption of service of notice in view of S. 1141 (e) (f) of 
Evidence Act and Post Office Rules Rr. 62,63.) 
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is signed by the recipient and received back, legal presumption that addressee received the 
letter arises.(5) The recipient of notice can in law adduce evidence on rebuttal of the pre- 
sumption that arises from the postal service of a communication.(6) Where the tenant had 
admitted that correct address was mentioned on registered envelop, the presumption of due 
service of registered notice would not be rebutted by mere denial of tenant that no such 
notice was tendered to him.(7) 

It must be emphasised that the presumption of due service arising on general prin- 
ciples and from the above provisions of law, applies only in cases in which it is shown that 
the notice was properly addressed.(8) The express provision under the amended section 
that the notice may be sent by post only contemplates the sending by post to the correct 
address.(9) Proper address means the current address of the tenant for the time being and 
not necessarily the permanent address.(10) Question of service of notice by raising a pre- 
sumption can only arise if the notice is addressed at the residence of the tenant.(11) If the 
address is sufficient to identify the tenement notice sent to such a location is valid.(12) But 
the mere fact that the notice was not properly addressed will not render it invalid where as 
a fact it was accepted by and replied to by the lessee.(13) When notice was personally 
served upon tenant, it was not necessary to decide whether address on which notice was 
sent was correct address of tenant or not.(14) In instant case the landlord could not produce 
postal acknowledgment indicating service of notice to tenant. However, the tenant had 
replied stating that the notice was not in conformity with S. 106. The allegation in the plaint 
that notice was served on a particular date was not specifically denied in written statement. 
Only general plea was taken. Held service of notice in compliance with S. 106 was 
proved.(15) Notice sent by regd. post and its service was also proved. Therefore the plea 


5. AIR 1990 SC 2156 (2158) : 1990 (4) SCC 497. (Rebuttal depends on the veracity of the evidence led by 
the defendant) ** 2002 (2) Ren CR 311 (313) (Delhi) ** 1996 (2) Mah LR 8 (13) (Bom) (Presumption of 
due service is rebuttal by leading independent evidence.) 

6. 1993 (2) Guj LH 628 (631) ** 2009 (1) All Rent Cas 835 (837). 

2009 (5) ALJ (DOC) 134 : 2009 (1) ARC 835. 

8. (1982) 2 Rent LR 593 (599) (Punj) ** 1986 All LJ 1047 (1050) : (1986) 12 All LR 324 (Full address not 
given on envelope sent by registered post — Presumption of service cannot be drawn.) ** 1978 ( UP) RCC 
170 (175) (DB) ** (1908) 7 Cal LJ 251 (258, 259) (DB). (There is no presumption that a letter which was 
posted was properly addressed.) 

9. AIR 1939 PC 11 (13) : ILR (1939) Kar 90 ** AIR 2007 (NOC) 1273 : 2007 (2) ALJ 556 ** 2005 AIR 
(NOC) 296 (Utr) : 2005 All LJ 1129 ** 1991 (1) Civ LJ 215 (219) (Orissa) ** 1982 (UP) RCC 82 (83) 
(All). (Incorrect address given — It cannot be presumed that notice had been legally served.) ** AIR 1982 
Cal 127 : (1982) 86 Cal WN 456 (DB). (Notice terminating tenancy duly sent by registered post — Notice 
received by Treasurer and Secretary of tenant-company — Register of letters received and issued main- 
tained by tenant-company not produced on ground that it was not called for by landlord — Adverse 
inference drawn against tenant and notice to quit held valid.) ** AIR 1967 Madh Pra 239 : 1967 MPLJ 
506 (DB). (A notice addressed to the Registrar of the University if delivered in the Registry or left in the 
office of the Registrar to one who normally receives the letters addressed to the Registrar is valid service.) 

10. AIR 1972 All 539 : 1972 Ren CJ 783. 

11. 1970 All LJ 455. 

12. (1979) 1 Rent LR 806 : (1979) 2 Ren CR 170 (Delhi). 

13. AIR 1956 All 187 (191) (DB) (Reason being that the lessee was not prejudiced.) 

14. 2006 (2) ALJ (NOC) 338 : 2006 (2) All WC 1630. 

15. 1996 (1) Rent CR 325 (326) (Bom). 
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that the envelope was not properly addressed is not maintainable.(16) See also the 
undermentioned case.(17) If the letter is properly addressed and sent by Post there is no 
obligation on the landlord to prove service of notice.(18) When posting of alleged notice 
has not been proved, the presumption of service of notice could not be drawn.(19) 

Where the notice was addressed to the tenant and tenant did not come in witness-box 
to deny receipt of notice, it shall be presumed that notice was duly received by tenant. (20) 
The delivery of notice can be proved by producing positive evidence, such as the registered 
book and peon book wherein entries were made regarding the delivery of the registered 
letter by the postal peon, who was assigned to deliver the letter.(21) 


The notice need not necessarily be sent through the registered post. It can also be sent 
through the post on a certificate of posting.(22) The receipt of certificate of posting show- 
ing that tenant received said notice sent under certificate of posting, can be taken as valid 
service of notice.(23) However the Gujarat High Court(24) held that the notice sent under 
a (Certificate of Posting) though presumed to have reached the tenant, cannot be said to be 
a legal and valid service as contemplated by S. 12(2) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act 1947 read with S. 106 of the T. P. Act. 

Telegraphic notice determining tenancy is not valid since it does not contain signature 
of the lessor. Even though tenant has received it and sent a reply, he is not estopped from 
challenging its validity as being against statute.(25) 

The notice was sent under Certificate of Posting. Presumption under S. 114 of the 
Evidence Act could be drawn in respect thereof but the presumption under S. 27 of General 
Clauses Act could not be drawn by the Revisional Court, when the Trial Court has not gone 
into that question, case was remanded for deciding afresh on the issue as to service of 
notice.(26) 

Suppose, a notice is sent by registered post but is returned as having been refused by 
the addressee. This will be sufficient service of the notice for the purpose of this Sec- 


16. 1998 (3) ICC 183 (185) (Cal). 


17. ILR (1961) Cut 122 (124). (Notice offered by postman at a different place and not at the address men- 
tioned on the notice — Addressee not likely to be embarrassed by accepting it at the different address — 
He cannot refuse the notice and plead that as the notice had not been properly offered to him he cannot be 
ejected.) 


18. 1969 BLJR 537 ** AIR 1972 Pat 292 (293) ; 1972 BLJR 639. 
19. 2004 (1) ICC 443 (450) (DB) (Cal). 

20. AIR 2008 All 14 : 2007 (6) ALJ 420. 

21. 1993 (2) Cur CC 230 (232) (Gau). 


22. AIR 1978 Pat 256 : 1978 BLIR 666 (DB) ** 1999 (1) Guj LH 799 (800) ** (1988) 35 Delhi LT 279 (282) 
** AIR 1976 Cal 478 : ILR(1977) 2 Cal 601 ** 1974 Rent CR 578 (Delhi) ** AIR 1972 Mys 14 (15): 
(1971) 2 Mys LJ 113. (When notice is sent under a certificate of posting a presumption arises under S. 114 
of the Evidence Act that there has been due service of such notice.) ** ATR 1966 Cal 615 (617) (DB). 


23. AIR 2004 AP 395. 

24. AIR 1988 Guj 5 (6) : (1987) 1 Guj LH 274. 

25. AIR 1990 Andh Pra 169 (171) : (1989) 2 APLJ (HC) 327. 
26. 1986 All LT 1047 (1050) : 1986 All WC 584. 
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tion.(27) as a valid tender and refusal of a notice have the same effect as delivery thereof. 
But there is a conflict of decisions as to whether the production in Court of the cover, 
in which the notice was sent, with the endorsement of the postal official to the effect 
that it was refused by the addressee, would be sufficient to prove tender and refusal 
by the addressee. The general view is that the production of such cover will be enough 
for the purpose.(28) But the contrary view has been taken in the decisions noted 


27. AIR 1970 All 446 (449 to 451) : 1970 All LJ 336 (FB) ** AIR 2009 Chh 27. (Refusal of registered notice 


28. 


to quit by tenant stands proven by endorsement “out of station-refused”, amounts to valid service of quit 
notice.) ** AIR 2007 Kant 46 : 2007 (1) AIR Kar R 296 ** 2001 (44) All LR 412 (414). (Where the 
registered notice duly served was refused by the tenant and he failed to establish that he was not present 
at his residence on that date, it was held that the notice was validly served.) ** 1999 (2) All Rent Cas 350 
(351) ** 1997 AIHC 823 (826) : 1996 (2) All Rent Cas 352. (Notice sent on correct address returned with 
remark "refused". Tenant admitting that postman serving notice was not inimical to him. Finding that 
tenant refused notice held proper) ** 1994 All LJ 961 (963) : 1994 (1) All Rent Cas 88. (Notice was sent 
by Regd. Post A/D — Bald denial of service of notice is not sufficient to rebut the presumption) ** (1986) 
2 All RC 190 (191) (Service of notice has to be taken to be "in accordance with law") ** AIR 1981 Madh 
Pra 76 : 1980 Jab LJ 285 ** AIR1980 All 280: (1980) 6 All LR 457. (Notice received back with endorse- 
ment of refusal — Presumption of service arises — Presumption how rebuttable.) ** 1980 Rajdhani LR 
693 : (1980) 18 Delhi LT 427. (If a notice is sent by Regd. Post a mere denial of service by the tenant will 
not displace presumption of due service.) ** 1979 (UP) RCC 397 ** 1979 (UP) RCC 5 ** (1979) 1 Ren 
CR 298 : (1979) 1 Ren CJ 145 (Delhi) ** AIR 1978 Bom 187 : 1977 Mah LJ 787. (The plaintiff would be 
entitled to have the presumption in his favour only if there is no positive evidence about the service or 
absence of service one way or the other. But if the plaintiff has led evidence about the service of notice 
through the defendant's wife and if that case is disproved by the defendant, it will not be open for the 
plaintiff to say that the service of notice should be treated as proved on account of the presumption that 
might arise by sending notice by registered post.) ** AIR 1977 All 476 : 1977 All LJ 1061. (Notice 
determining tenancy of defendants 1, 2 and 3 sent to each of them by registered post on correct address — 
Notice sent to defendants 1 and 2 returned with endorsement of refusal and that sent to defendant 3 
returned with endorsement as out of station — Notice must be presumed to have been served on them 
thereby validly determining their tenancy.) ** AIR 1977 Pat 155 : 1976 BLJR 657. (When there was 
endorsement of the postal peon that it was refused on a particular day, the presumption of correctness 
would arise in respect of the date also. A different date of service cannot be presumed ignoring the 
endorsement of refusal on a particular day.) ** AIR 1976 All 515 ** (1973) 77 Cal WN 870 : 1974 Rent 
CJ 373 ** 1972 Rajdhani LR 153 (DB) ** AIR 1971 All 372 (374) ** 1968 All LJ 707 : 1968 All WR 
(HC) 507 (DB) ** AIR 1965 All 287 (288) : 1965 All LJ 880. (Notice calling upon joint tenants to quit 
sent to address of one but refused by him.) ** AIR 1964 All 52 (53). (Refusal by addressee to accept the 
envelope containing the quit notice is regarded as sufficient notice of the contents of the envelope to the 
addressee.) ** AIR 1963 All 250 (251): 1963 All LJ 25 ** AIR 1954 Ajmer 65 (66) : 1954 AMLJ 32 ** 
AIR 1951 Raj 88 (89). (Notice addressed to joint tenant (brothers) and sent by post, tendered to one at his 
residence — Refusal by him of the notice — There is service on both joint tenants.) ** AIR 1949 East 
Punj 295 (298, 299) : 51 Pun LR 57 ** AIR 1920 All 104 (105) (DB). (Notice to quit contained in a post 
card.) ** 1898 Bom PJ 206 (206, 207) (DB) ** (1912) 16 Ind Cas 213 (214) (DB) (Cal). 


[See also (1961) 65 Cal WN 1239 (1243) (DB). (Registered cover returned with endorsement ‘not claimed’ 
— Cannot be treated as valid service as it would not necessarily mean that it was refused by the addressee 
but it may also mean that he was absent from his home and there was nobody else to receive the letter.)] 


AIR 1981 Madh Pra 76 : 1980 Jab LJ 285 ** AIR 1967 J & K 141 (149) : 1967 Kash LJ 333. (Endorse- 
ment by a postman on a cover raises the Presumptions that the endorsement was by the postman and that 
the contents of the endorsement are correct. It is not necessary that the postman be examined as a wit- 
ness.) ** (1967) 71 Cal WN 282 (283) (DB). (65 Cal WN 690 explained as not laying down that exami- 
nation of postal peon or formal proof of postal endorsement is necessary in every case.) ** AIR 1966 
Assam 104 (105). (Endorsement of refusal made by a peon on a registered envelope — Examination of 
the peon is unnecessary.) ** 1965 All LJ 839 (841). (Presumption does not stand rebutted by a bare denial 
of the tenant.) ** (1961) 65 Cal WN 690 (695) ** AIR 1958 Cal 251 (252) : ILR (1959) 1 Cal 156 (DB). 
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below.(29) It has also been held that on an endorsement on the envelope indicating that 
the tenant had disappeared in order to avoid taking the registered letter no presumption of 
service on the tenant of the notice can arise.(30) See also the undermentioned cases.(31) 
where it was held that the endorsement "left" by the postal peon was not conclusive of the 
question of non-service where there is proof that the notice had been actually served. Once 
service by refusal is presumed postman need not be examined. It is for the contestant to 
summon postman to rebut presumption.(32) Where the defence of tenant was struck off 
under O. 15 R. 5, filing of original envelope bearing remark "refused" and evidence of 
landlord is sufficient for holding service of notice on tenant and non-production of postman 
as witness is not fatal.(33) Presumption of due service when a notice is sent by Post is 
received back with the endorsement of refusal is rebutable if the tenant states on oath that 
he never received the notice nor was it tendered. (34) Where the notice sent by registered 


(Even if postal peon is not examined the Court is entitled to make the presumptions permitted by Illustra- 
tions (e) and (f) of S.114. Evidence Act and hold that the endorsement had been correctly made by the 
postal peon himself.) ** AIR 1955 NUC (Madh B) 3022 (DB) ** 1955 Madh BLJ (HCR) 1381 (1383). 
(Notice sent by registered post returned as refused by tenant — Tenant not specifically denying fact of 
refusal — Held that notwithstanding the omission to examine the postman it must be taken that the tender 
and refusal is proved.) ** AIR 1953 Mad 884 (887) : ILR (1953) Mad 31 (DB) ** AIR 1938 All 388 (389, 
390) ** (1936) 164 Ind Cas 446 (448) (Cal) ** (1888) 15 Cal 681 (683) (DB) ** AIR 1920 Cal 287 (288) 
(DB) ** (1902) 6 Cal WN 134 (137) (DB) ** (1913) 20 Ind Cas 363 (364) (DB) (Cal) ** (1871) 16 Suth 
WR 223 (224) (DB). 

[See also AIR 1918 Cal 216 (217) (DB).] 

29. AIR 1956 Nag 266 (267) : 1956 Nag LJ 441. (Suit cannot be decreed on the basis of the endorsement on 
the cover — The plaintiff must further show that the notice was tendered to defendant personally or to one 
of his family or servants at his residence and that the endorsement was made by the postal authorities.) ** 
AIR 1954 Ajmer 45 (47) ** AIR1915 Cal 313 (315, 320) (DB). 

[See also AIR 1918 Nag 202 (202). (Where a defendant denied the receipt of notice alleged to have been 
sent to him through registered post, it is incumbent upon the plaintiff to call upon the post peon to prove 
that the registered post card was tendered to him and was refused by the defendant.)] 

30. AIR 1954 Ajmer 65 (66) : 1954 AMLJ 32. (In such case, it must be held that the notice was not sent by 
post.) 

[See also (1961) 65 Cal WN 1239 (1243) (DB). (Registered cover returned with endorsement ‘not claimed" 
— May mean that addressee was absent from home and there was nobody else to receive it — No valid 
notice.)] 

[See however (1992) 1 Andh LT 555 (560) (Where notice sent by registered post is returned with endorse- 
ment “avoiding to take delivery", presumption as to service of notice can be drawn)]. 

31. 1981 All Rent Cas 623 (624). (Once the original notice sent by landlord and served on tenant was filed by 
tenants themselves and was admitted by counsel for landlord, it became evidence produced by tenants 
themselves and it was always open for landlord to rely on the said document and it could not be said that 
notice in question had not been proved.) ** AIR 1966 Cal 615 (617) (DB) ** (1966) 70 Cal WN 262 
(265). (Presumption of due service of notice — Only returned notice with endorsement "left" available on 
record — Presumption rebutted.) ** AIR 1952 Cal 221 (222). 

32. AIR 1981 Madh Pra 76 : 1980 Jab LJ 285 ** 1982 All Rent Cas 437 (438) ** (1979) 81 Pun LR (D) 69 : 
(1979) 15 Delhi LT 90 ** (1974) 76 Pun LR (D) 241 : 1974 Ren CJ 405. 

33. (1985) 2 All RC 65 (66). 

34. AIR 1980 All 280 : (1980) 6 All LR 457 ** 2007 (4) Pun LR 655 (661). (Mere denial by addressec that led 
did not receive the notice cannot be believed.) ** 1983 All Rent Cas 799 (807). (Where the presumption 


of due service of notice under S. 106, was rebutted by landlord alleging that there was due service by 
refusal, which allegation was challenged by tenant, the burden would shift on the landlord to prove that 
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post is returned with endorsement "refused" presumption of law about its service arises. It 
is rebuttable and can be rebutted on sole testimony of the tenant that he never refused 
service and which stand unshattered in his cross-examination.(35) 

Where the notice was returned with the endorsement "refused" by the postman but the 
tenant made a statement on oath that she was not in town when the notice was allegedly 
refused and her statement was duly corroborated by her neighbour, the presumption as to 
service of notice stood rebutted.(36) In the instant case, however, it was held that since the 
notice to quit was in fact sent by registered post and since the same was returned unserved 
for the continuous absence of the tenant for seven days, by virtue of S. 27 of the General 
Clauses Act read with Second Part of S. 106, it has to be taken that there is valid service of 
notice under S. 106. It was observed that the person going out of station is expected to 
make arrangements to receive regd. letters in his absence.(37) 

Where two notices terminating tenancy were sent, one at residential address of the 
tenant, which was returned with endorsement "refused" and another at his office address 
which was never returned, notice could be said to have been served on tenant.(38) 

If the statement of the addressee that he did not receive the notice does not find favour 
with the Court and is held to be not reliable the question of rebuttal of presumption will not 
arise.(39) 

From the facts proved it could not be believed that the tenant was not residing at the 
address given on the notice. The endorsement "refused" proves that the notice was issued 
and the same was refused by the tenant.(40) 

When tenant denies receipt of notice terminating tenancy the notice sent under S. 106 
at correct address by registered post would not be enough to come to a finding of due 
service of notice. His evidence should not be totally ignored in coming to the finding whether 
the presumption regarding service of notice could be said to have been rebutted. Every case 
should be decided on its own facts.(41) 

The initial burden is on landlord to show that he did all that was necessary in normal 
circumstances to get notice served upon other side. Once it is established by landlord, 
burden shifts on tenant to show that postal endorsement like ‘not claimed’ etc. are incor- 
rect. He has to prove said fact by entering in witness-box. He may also examine postman 
for that purpose. Mere denial of service in written statement not sufficient.(42) However if 
el 


there was due service even by refusal.) ** 1980 All LJ 437. (Mere knowledge of the tenant of the notice 
is not enough to entitle a landlord to evict tenant on ground of default.) ** (1972) 74 Pun LR 930. 


[See however (1970) 2 Mad LJ 535 : 83 Mad LW 754. (A mere statement on oath by the tenant that the 
notice had not been received will not rebut the presumption.) 


35. (1986) 1 All RC 475 (478) ** 1992 (1) Cur LJ (CCR) 35 (37) (P & H). 
36. AIR 1996 Bom 192 (195) : 1996 (2) Bom CR 626. 
37. 2003 (2) Andh LD 801 : 2003 (3) Andh LT 120 (124). 
[See also AIR 2007 NOC 718 : 2007 (1) AIR Kar R 663.] 
38. AIR 2000 All 249 (251) : 2000 All LJ 1975 : 2000 (39) All LR 123. 
39. (1978) 1 Rent LR 384 : 1975 Ren CR 533 (Punj). 
40. (1992) 1 Cur LJ (CCR) 35 (38) (P&H) 
41. (1983) 2 Gauhati LR 325 (328). 
42. 2007 (2) AIR Bom R 339. 
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tenant appears in witness box and denies that he never refused from service being effected 
on him and the statement is not disbelieved the question of presumption can be decided 
only on basis of other evidence or further evidence and service can be deemed to have been 
effected only in case landlord succeeds in proving that service was refused by tenant.(43) 
Where the notice is returned with postal endorsement "refused" the presumption is that it 
was refused. However, that presumption is rebuttable if the tenant appears in witness box 
and denies that he ever refused from service being effected on him and his statement is not 
disbelieved, when his statement is not disbelieved, it could not have been rejected on ground 
that notice was sent on correct address and no collusion between postman and landlord/ 
plaintiff has been shown.(44) The endorsement of refusal by the Postal peon is not conclu- 
sive.(45) If Postal acknowledgment of notice sent by Post is not available and tenant denies 
receipt, presumption of service cannot be drawn. (46) If the tenant denies the signature 
burden will shift to the landlord.(47) The presumption of service of notice by registered 
post stands rebutted when the addressee as a witness states that he never received such 
notice and the acknowledgment does not bear his signature and such statement is believed 
and found trustworthy. Onus then shifts on the landlord.(48) When the acknowledgment 
due receipt does bear the signature of tenant, notice under S. 106 was correctly served upon 
him.On meredenial of signature by tenant, the analogy of the endorsement refused could 
not apply.(49) Even if a notice sent by Regd. Post is signed on the acknowledgment by 
third person and there is no proof that that person was not a servant or an agent or member 
of the tenant's family presumption of due service can be invoked.(50) The presumption 
illustrated in Section 114(e) and (f) will apply as much to the return “not found” and 
“absent” as to the return “refused” and until rebutted must be accepted as a correct re- 
turn.(51) Where the notice sent by registered post was returned with endorsement that 
postman has gone to the address several times but found the addressee absent, it shall be 
treated as sufficient compliance with S. 106. Time of 15 days shall be computed from the 


43. (1982) 2 All Rent Cas 239 (241) ** (1984) 2 All RC 499 (500) (Notice returned with endorsement 
"refused" — Tenant examining himself denying refusal on oath — Presumption of service rebutted — 
Obligatory on landlord to examine postman — Not examined — Service of notice cannot be presumed.) 


44. (1982) 2 All RC 239 (241). 

45. (1973) 9 Delhi LT 6 : 1972 Rent CJ 640. 

46. (1979) 83 Cal WN 753 (DB). (Reversed on another point in AIR 1981 SC 1550). 
[See however AIR 1972 All 111 (115): 1971 All WR (HC) 711. (Notice to quit — Sent through post — 
Presumption of service— Presumption arises from the mere despatch of letter by correct address — Non- 
production of acknowlegment does not affect this presumption anywise.)] 

47. 1979 All WC 85 ** 1990 (16) All LR 270 (272). 

48. (1991) 1 Bom CR 505 (507) (SC). 

49. 1991 (2) All CJ 804 (806). 


50. (1970) 2 Mad LJ 535 : 83 Mad LW 754 ** 1992 Civil Court C 571 (DB) (Delhi) ** AIR1974 Raj 65 (68) : 
1973 Raj LW 728. (Where the registered notice was first tendered to the tenant at his residence and at his 
behest was carried by the postman to the tenant's son at his shop and was accepted by him, the service of 
notice was held to be good, finding as to due service is a finding of fact.) 

51. (1970) 2 Mad LJ 242 : 83 Mad LW 422. 


[See however 1989 TLNJ 415 (416) (Where a notice sent by registered post is returned undelivered with 
endorsement “not found”, presumption of service of notice cannot arise)] 
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date of return of notice.(52) If the notice is sent by Post on the correct address and is 
returned with the endorsement “‘not found” it is good enough if supported by evidence that 
the tenant evaded service.(53) But endorsement of the Postal peon “not met” or “not claimed” 
on dates on which the addressee was in the premises is held to be valid service of no- 
tice.(54) However postal endorsement “premises found locked" does not raise presumption 
of due service.(55) So also an endorsement of refusal by the Postal peon, on the brother of 
the addressee to give his address was illegal and does not raise the presumption of due 
service.(56) A notice sent in a cover returned with an endorsement “not met on 24th Dec.” 
and another endorsement "refused on 2nd Jan." cannot be interpreted as served on 24th of 
Dec.(57) 

Where the postal certificate slip and postal stamp thereon showed that notice was sent 
15 days before burden to show that it was received late lies on lessee. Non-production of 
envelope and non-mention of exact date on which the notice was received by the tenant 
would raise adverse inference against him.(58) 

Where the endorsement on the registered letter return undelivered is that on several 
dates the postman visited at the address but the addressee was found absent and on the last 
day he was present but refused to accept the letter, it was a clear case of refusal when the 
addressee failed to prove that even on the last date he was absent. Post office Guide Part I 
Para 36 does not mean that the registered letter can be presented to the addressee only 
during seven days from the date it is first sent to addressee.(59) 

The postal endorsement “not claimed” on notice is sufficient to hold that notice is 
served. Son can maintain suit for ejectment on basis of notice issued by his father.(60) 

In the undermentioned case.(61) the Bombay High Court held that where a notice sent 
by post is tendered to the addressee but refused by him and returned unopened to the sender, 
it cannot be held to be validly served. The reason given was that one cannot assume that, 
because an addressee declines to accept a particular envelop, he has guessed correctly its 
contents. The view is against the general consensus of opinion in the matter. 

Although the amendment of 1929 only gives express legislative effect to an already 
accepted principle one thing must be noted. Before the amendment the provision in the 
section that the notice must be delivered or tendered personally to the addressee or to one of 
his family or servants at his residence was also applicable to service through the post of- 
fice.(62) Under the amended section, the above provision will not apply to service of notice 


52. (1991) 1 Civ LJ 215 (218) (Orissa). 

53. AIR 1973 Mad 255 (256) : (1973) 1 Mad LJ 126 (DB). 
54. (1978) 82 Cal WN 306. 

55. (1979) 1 Mad LJ 346 : 92 Mad LW 5. 

56. AIR 1974 All 354 (357) : 1974 All LJ 597. 

57. ILR (1975) 2 All 670. 

58. 1998 AIHC 1313 (1315) (Delhi) : 1998 (71) DLT 617. 
59. (1988) 2 All RC 216 (220). 

60. AIR 2006 Kant 262 : 2006 (4) AIR Kar R 541 (2). 

61. AIR 1935 Bom 247 (251) (DB). 

62. (1901) 28 Cal 118 (120) (DB). (In the following cases the service by post was held to be good as the notice 
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by post.(63) Thus, before the amendment, if a notice sent by post was delivered to a servant 
of the addressee at his place of business (not being the addressee's residence) the service 
would not have been sufficient.(64) But such delivery would be sufficient under the amended 
section. It cannot be said that by the amendment of 1929 the legislature has done away with 
the tender or delivery of the notice in case notice has been sent by post.(65) 


Where the rented premises is a shop, delivery of the registered notice on the shop to 
someone who is running the same is good and effective service on the tenant. It cannot be 
urged that registered notice must be handed over to the tenant alone.(66) 


Where a notice was sent on correct address of tenant by a registered post and the 
acknowledgment was signed by an employee of the tenant, a business concern, on its be- 
half, it cannot be said that the notice is not properly served.(67) 


At the same time it must be noted that mere despatch of a notice by post would not be 
sufficient even under the amended section. Thus, if it is shown that a notice sent by post has 
not reached the addressee, there would be no effective service under this section, unless it 
is proved that the notice was delivered or tendered to one of his family or servants at his 
residence by the postman. On the question whether the notice has reached the addressee or 
not, the Court is entitled to draw upon the usual presumptions which the law allows as to 
communications sent by post. The section does not create any new presumption in regard to 
this matter. So, if a question arises whether a notice sent by post has reached the addressee 
or was tendered to him, the considerations that would govern the determination of the 
question would be the same after the amendment as before. The remarks of the Allahabad 
High Court in the undermentioned decision.(68) which imply the contrary, are, it is submit- 
ted, not correct. 

From the above discussion, it will be clear that where a notice is delivered to some 
person, other than the addressee himself, the question, whether, it has been sent by post or 
otherwise, is material in two ways. 

(1) If the notice is sent by post the question where it is delivered is not material so 
long as it reaches the addressee in time. But, if the notice is not sent by post and it is 
delivered to some person other than the addressee himself, the service will not be valid 
unless, inter alia, the delivery is made at the residence of the addressee. 

(2) Where a notice sent by post is delivered to some person other than the addressee 
himself, the service will not ordinarily be valid if the notice has not actually reached the 
addressee unless the person to whom it was delivered was duly authorised by the addressee 
to receive such notice. But where a notice is delivered or tendered at the residence of the 
addressee to a member of his family or to one of his servants, the service will be effective 
and valid although the notice does not actually reach the addressee. This rule will also 
apply to notices sent by post.(69) 


63. AIR 1938 All 388 (389, 390). 
64. (1912) 13 Ind Cas 59 (60) (All). 


65. AIR 1978 Bom 187 : 1977 Mah LJ 787. (Service of notice through post has been judicially accepted and 
it is this position that has been restated by amending S.106 of the Act in 1929.) 


66. (1982) 2 Rent LR 593 (597) (Punj & Har) 
67. (1992) 1 Cur LJ (CCR) 391 (392)(Dethi). 
68. AIR 1938 All 388 (389, 390). 


69. See AIR 1951 All 396 (398) : 1951 All LJ 154 (DB). (Service by registered post at addressee's residence 
— Servant, signing acknowledgment on behalf of his master — Service is valid.) 
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Where the notice alleged to be served on tenant, a Corporation, but does not bear 
signature of any of the employees of the Corporation on the acknowledgment, it cannot be 
said that the notice is duly served. Moreover, when the Corporation was not in possession 
of the premises during the period arrears are claimed but came to be in possession, action 
for arrears of rent would not be maintainable as the same would amount to unjust enrich- 
ment.(70) Where the notice was said to be served on wife of the tenant who was an illeterate 
lady, and the concerned postman was not examined, it could not be said that the notice was 
served.(71) 

Notice was sent by registered posts to the tenant company and one of its partner 
admitted that the notice was sent on correct address. Service of notice was fully in accor- 
dance with S. 106.(72) 

Where the trial Court has conclusively found that notice to quit was served on the 
tenant, that finding of fact cannot be assailed in writ petition under Art. 226.(73) 

Finding of lower Court that presumption as to sending of notice by registered post is 
not rebutted by tenant, cannot be allowed to be raised and interfered in second appeal.(74) 
46. Service of notice on party's pleader or solicitor. 

The service of a notice to quit on a party's pleader or solicitor will not be valid under 
this section unless such pleader or solicitor is authorised as an agent to receive such notices 
on his behalf. 

But in the undermentioned cases. (1) the view was expressed that, if a notice is sent to 
a party's pleader or solicitor and is sent by such pleader or solicitor to the party, this would 
be tantamount to a personal service on the party, though it is an indirect mode of service. It 
is submitted with respect that this view is not correct. 

Where the notice was served on tenant through his counsel, it cannot be said that 
notice was not served in accordance with law.Moreover once the service of notice is admit- 
ted, it is immaterial as to how it was served.(2) 

As regards the question of treating the notice as being served on the client personally, 
no doubt, the section does not require that the giver of the notice must serve the notice 
himself personally. But it is certainly contemplated that the person who delivers the notice 
must be the giver of the notice himself or his agent. Thus, if A wishes to give a notice to quit 
to B but hands over the notice to C who is not A's agent, the mere fact that C delivers it to B 
is not tantamount to a delivery of the notice to B within the meaning of the section. Hence, 
in such a case unless C is a member of the family of B or is his servant and the notice is 
delivered to C at B's residence, the service will not be effective under this section. Hence, 
the fact that a notice to quit eventually finds its way into the hands of a party after being 


70. AIR 2002 Mad 330 (337, 338) : 2002 (2) Mad LJ 214. 
71. 1989 All CJ 701 (701). 
72. AIR 1992 SC 1097 (1099) : 1992 AIR SCW 941 : 1992 (2) SCC 46. 
73. 1986 All LJ 970 (971) : (1981) 1 All Rent Cas 23. 
74. 1989 All LJ 546 (552) : (1989) 1 All RC 413, 
Section 106 — Note 46 
1. AIR 1927 Sind 24 (25) ** (1896) 22 Bom 754 (757). 
2. 1992 (1) All Rent Cas 93. 
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first delivered to his lawyer will not amount to a service of the notice personally on the 
party himself as contemplated by this section. 


47. Leases by Government. 


This section does not apply to leases of land by the Government, as the Government 
Grants Act expressly excludes from the operation of this Act transfers of land and interests 
therein by or on behalf of the Government. (See S. 105, Note 1.) See also the undermentioned 
case.(1) But the English common law rule has been applied to such cases as a principle of 
justice, equity and good conscience. It has accordingly been held that a lease by the Gov- 
ernment for building purposes fixing no term must be presumed to be a yearly tenancy 
determinable by six months notice expiring with a year of the tenancy.(2) 


In case of lease by government it cannot be said that on expiry of the lease by efflux 
of time, the power to resume cannot be exercised because the lease is not in operation and 
the lessor could not fall back upon its terms. On expiry of the term of lease the lessee 
becomes the lessee holding over and the lessor is entitled to terminate the lease. The lease 
can always be terminated. A contrary view would mean that the lessee will always remain 
a lessee in possession and the lease becomes perpetual, which can never be so.(3) 

A notice to quit given on behalf of the Government need not be signed by the Secre- 
tary of State for India himself. A notice signed by the Collector will be enough.(4) Right 
over forest land cannot be acquired unless lease deed is executed as per S. 22 of the Forest 
Act and Art. 299 of the Constitution lessee cannot claim right on basis of oral or permissive 
possession. General principle of holding over is not applicable.(5) See also the 
undermentioned case.(6) 

Composite notice under S. 106 and S. 80, C.P.C. would not become invalid on that 
ground alone.(7) Combined notice under S. 106 T. P. Act read with S. 80 Civil P. C. will not 


Section 106 — Note 47 
1. AIR 1983 Delhi 376 : 1983 Rajdhani LR 355. (Government grant will not be regulated by T.P. Act.) 


2. AIR 1937 Pat 391 (395) (DB). (Notice given only to original lessees and not to transferees from them is 
bad.) ** AIR 1937 Pat 399 (402, 406) (DB). (Tenancy at will becomes one from year to year on payment 
of rent.) ** AIR 1937 Pat 444 (446) (DB). (There was no evidence as to the commencement and hence the 
notice ending with the end of the financial year was assumed to be valid.) 


3. AIR 1991 Delhi 226 (231) : (1991) 44 DLT 475. 


4. (1908) 8 Cal LJ 34 (37) (DB). (It is also unnecessary that the notice should expressly state that they were 
given on behalf of the Secretary of State.) 


5. AIR 1995 Ker 291 (298). 


6. 1984 All LJ 1167: 1984 All WC 414. (Petitioner allotted disputed premises by cantonment authorities — 
Premises resumed by Central Govt. — Resumption of grant does not determine petitioner's tenancy and 
render him unauthorised occupant — Tenancy has to be determined as per provisions of Ss. 106, 111.) ** 
1982 Tax LR 809 (816) : 1982 All CJ 197 (DB). (House property on lands taken on lease from Govt. — 
Assessee continuing in possession after expiry of tenancy — Assessee is tenant by holding over — Ten- 
ancy is for an unstated period determinable by one or other party by giving notice to quit.) ** AIR 1979 
Cal 185 : 83 Cal WN 651 (DB). (Composite notice under Section 106 of Transfer of Property Act and S. 
13 (6) of West Bengal Premises Tenancy Act necessary — Notice under S. 80, Civil P. C. is no substitute 
for notice under S. 13 (6) of West Bengal Act.) ** AIR 1964 Cal 183 (184) : 67 Cal WN 1064. (Lease of 
Government land — Notice to quit given by Junior Land Reforms Officer who has no authority is in- 
valid.) 

7.1983 All LI 1195 : 1983 All WC 458 ** 2004 (2) All Rent Cas 640 (640) ** 1999 AIHC 3847 (3849) : 
2000 (1) Ren CR 311 (J & K) ** 1990 All LJ 413 (415) ** (1981 All LJ 160, Overruled.) ** 1989 All LJ 
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be defective on ground that it does not mention cause of action — Such notice can be given 
before accrual of cause of action.(8) Where the combined notice under S. 106 T. P. Act read 
with S. 80 Civil P. C. gives more than 30 days’ time to tenant for vacating accommodation 
the notice will not be invalid, in view of S. 106 T. P. Act (as amended in U. P.)(9) 

Where notice under S. 106 is given and subsequently notice under S. 80, Civil P.C. is 
given, it would not tantamount to waiver of notice under S. 106.(10) 

See also the undermentioned case.(11) 

48. Lease by municipality. 

A municipality is not outside the purview of this section. A lease by a municipality 
will, therefore, be subject to the provisions of this section. Such a lease cannot, therefore, in 
the absence of a contract to the contrary, be determined by a mere resolution passed by the 
Municipal Council and without any notice being served on the lessee in accordance with 
the provisions of this section.(1) 

If a building belonging to a Municipality is exempted from the application of the rent 
control law, notice under S. 106 terminating the tenancy is necessary before filing suit for 
eviction of tenant from such building.(2) 

Where the premises allotted to the petitioner by Cantonment Board were resumed by 
the Central Government, it does not result in automatic determination of lease. Resumption 
of grant results in change of ownership but in absence of any provision it cannot result in 
automatic determination of tenancy.(3) 

Where the lease of shops was given to petty shopkeepers by a Municipal Corporation 
and on termination of the leases by efflux of time, the tenants were evicted, it could not be 
said that they were deprived of their right to livelihood under Art. 21. Principle of promis- 
sory estoppel also did not apply.(4) 


397 (409) : (1989) All RC 369 ** 1987 Kash LJ 88 (93) (J & K) ** 1985 All LJ 1240 (1241) : (1985) 2 All 
Rent Cas 152 ** 1984 All LJ 455: 1984 All WC 415 ** 1983 All LJ 1117: (1983) 9 All LR 596. (1981 All 
LJ 160 Not followed in view of 1977 All LJ 365 and 1983 All WC 458.) ** (1983) 2 All Rent Cas 158 
(160) ** ILR (1981) 31 Raj 697 (706). (It cannot be said that notice under S. 80 cannot be given before the 
date of termination of the tenancy.) ** 1977 All LJ 365 (368) : (1977) 2 Rent LR 65. (Notice under S. 3 of 
U.P. (Temporary) Control of Rent and Eviction Act, 1947 and S. 106 combined with notice under S. 80, 
Civil P.C. is valid in law.) 

8. 1984 All LJ 455 : 1984 All WC 415. 

9. 1984 All LJ 455 : 1984 All WC 415. 

10. 1990 All LJ 511 (516). 

11. AIR 2009 NOC 2218 : 2009 (4) AIR Bom R 75. (Suit for possession filed by landlord against Govern- 
ment — Notice under S. 80 of Civil P.C., necessary — Cause of action is to be stated in notice under $.80 
— Termination of tenancy by quit notice under S.106 was cause of action for fling suit for possession — 
Hence quit notice under S. 106 cannot be said to be composite notice under S. 106 and S. 80 of Civil P.C.) 

Section 106 — Note 48 

1. AIR 1954 Mys 89 (91) : ILR (1953) Mys 578. (But where merely a licence has been granted by the 
municipality no notice under section is necessary for revoking it.) ** AIR 1928 All 95 (95, 96). 

2. ILR (1980) 2 Kant 967 (969). 

3. 1984 All LJ 1167 (1168, 1169) : 1984 All WC 881. 


4. AIR 1987 Kant 159 (160). 
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Two notices terminating tenancy were issued by a Municipality. In one notice it is 
simply stated that tenant is required to vacate premises within 15 days from the date of 
receipt of notice. It is not stated about termination of tenancy by the end of any tenancy 
month. Second notice also did not mention the end of which tenancy month the tenancy is 
terminated. Thus any of the fundamental requirements of law under S. 106 are not satisfied. 
There was no proper and valid notice of termination.(5) 


49. Notice in cases not governed by this section. 


This section embodies a principle of general applicability. Hence even in cases in 
which a lease is not governed by this section, it will be regarded, in the absence of a con- 
tract, local law or usage to the contrary, as determinable by a sufficient notice given by 
either party to the other.(1) The lease will not be determinable without such notice.(2) 


The requirements of this section as to the validity of a notice will not apply to such 
cases. (3) If tenancy commenced before application of T. P. Act compliance with Sec. 106 is 


5. (1989) 103 Mad LW 210 (213) 
Section 106 — Note 49 


1. See cases in foot-note (2). ** (1984) 86 Pun LR 80 (82) ** ILR (1982) 1 Delhi 440 (454). (Tenancy 
created in 1928 — T.P. Act made applicable to Delhi in 1962 — Case not covered by technical rules of S. 
106 — Notice not ending with month of tenancy would be valid.) ** 1980 DRJ 178 : ILR(1980) 2 Delhi 
1624 (1633). (Section 106 not applicable to tenancy created prior to 1962 — Notice giving more than 15 
days to deliver vacant possession was a valid notice.) ** 1964 Raj LW 213 (215) ** 1961 MPLJ 398 
(403). (Notice to vacate in four days given to a sub-lessee of agricultural land during the middle of the 
agricultural year while crops are standing is not reasonable.) ** AIR 1957 Madh Bha 151 (152). (Gwalior 
Transfer of Property Act (Samvat 2001), Ss. 102 and 105 — Original lease commencing before coming 
into force of Gwalior T.P. Act — Right of original lessor transferred after the Act came into force — 
Notice under S. 102 (corresponding to S. 106 of Indian Act) though not necessary, reasonable notice 
necessary.) ** AIR 1956 Orissa 95 (95, 96) : 21 Cut LT 231.** AIR 1951 Assam 86 (87) : ILR (1951) 3 
Assam 171. 


2. AIR 1951 Orissa 262(265) : 18 Cut LT 117 ** AIR 1933 Mad 165 (165, 166). (Agricultural lease — 
Reasonable notice by landlord is necessary to ask tenant to quit — Till such notice is given tenant remains 
tenant on usual agricultural terms.) ** (1875) 23 Suth WR 271 (271). (To be reasonable, a notice must not 
be peremptory.) 

3. 1961 MPLJ 536 (536). (Lease of house before Act was applied to Gwalior State.) ** AIR 1959 Mys 87 
(89) : ILR (1958) Mys 391.(S. 12 (2) of the Bombay Rents, Hotel and Lodging House Rates Control Act 
(57 of 1947), takes in the second paragraph of S. 106, T.P. Act, and not the first paragraph determining 
length and nature of notice. Overruled on another point in AIR 1965 Mys 65.) ** ILR (1959) 9 Raj 97 
(104). (Lease created before applicability of Act to the area — Provision requiring notice to expire with 
end of the month of tenancy cannot be invoked.) ** AIR 1957 Madh Bha 151 (152). (Original lease 
commencing before Gwalior T.P. Act — Right of lessor assigned after Act — Determination of lease — 
Notice under T.P. Act though not necessary, reasonable notice should be given.) ** AIR1956 Orissa 95 
(96) : 21 Cut LT 231. (Requirement that notice should expire with the end of the month of tenancy need 
not be applied.) ** 1955 Madh BLJ (HCR) 522 (525). (Lease executed before application of Act.) ** 1955 
Madh BLJ (HCR) 1381 (1383). ("Kirayanama" executed on a date when no Transfer of Property Act was 
in force in Gwalior State.) ** (1954) 7 Sau LR 148 (149, 150). (Lease created before application of Act to 
Saurashtra.) ** AIR 1953 Mad 884 (888) : ILR (1953) Mad 31 (DB). (Not applicable to agricultural 
leases.) ** (1953) 6 Sau LR 373 (377). (Tenancy entered into prior to coming into force of T.P. Act in 
former Nawanagar State.) ** (1953) 6 Sau LR 383 (386). (Lease executed in the former Junagarh State 
before the T.P. Act was made applicable to it in 1949. AIR 1953 Sau 113 (DB). Rel. on) ** (1953) 6 Sau 
LR 446 (449). (Lease executed before application of T.P. Act to former Nawanagar State.) ** (1952) 54 
Punj LR 425 (425). (Act does not apply to Delhi and Ajmer. Merwara — Notice to quit served on teanant 
— Technical defects in notice cannot make it invalid when there is substantial compliance with S. 106 — 
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not necessary. (4) Requirement of giving a notice is not a rule of justice, equity and good 
conscience but it is a technical rule of law and will not apply where T. P. Act is not ex- 
tended, for example, to Santhal Pargana.(5) The question of the sufficiency of notice in 
such cases will have to be determined according to the principles of justice, equity and 
good conscience. It will have to be seen in each case whether the notice given is a reason- 
able one with regard both to the length of such notice and the time at which it is to ex- 
pire.(6) The question will necessarily depend on the facts and circumstances of each case.(7) 
Local custom will also have to be given due consideration in determining the reasonable- 


Notice on day following date of expiration of monthly tenancy served in manner provided by section — 
Tenant cannot contend that notice is of no effect on that ground.) ** AIR 1928 Lah 348 (348, 349). (This 
section does not apply to the Punjab.) ** AIR 1925 Mad 346 (346) . (Neither the provisions of the Trans- 
fer of Property Act nor the principles of English law in regard to a notice to quit are strictly applicable to 
agricultural leases in India.) 


4. AIR 1981 Delhi 129 : (1981) 20 Delhi LT 153 ** AIR 1976 Raj 249 : 1976 Raj LW 212 ** ILR (1972) 1 
Delhi 527 ** AIR 1971 Delhi 213 (216) : 73 Pun LR (D) 229. 


5. AIR 1969 Pat 331 : 1969 BLJR 718 (DB). 


6. 1961 Jab LJ 311 (312). (Lease for fixed period expressed to have commenced on 19-1-1955 — Lease 
expires on 19-1-1958 — Notice not mentioning date of expiry but asking tenant to give possession on 
termination of lease given one month before — Notice is valid.) ** AIR 1953 Mad 884 (888) : ILR (1953) 
Mad 31 (DB). (Notice calling upon tenant to surrender by 31st March though fasli year would end on 30th 
June — Notice held reasonable and there would be no standing crops on land and land would lie fallow till 
30th June.) ** (1867) 7 Suth WR 152 (152) (DB). (Implied tenancy by holding over.) ** (1880) 15 Bom 
415n (415n) (DB). (Notice to a yearly tenant in November to quit in the following March is an insufficient 
notice.) ** (1909) 36 Cal 927 (933) (DB) ** (1909) 26 Cal 761 (764) (DB) ** (1870) 13 Suth WR 267 
(268) (DB) ** (1943) 75 Cal LJ 431 (433) (DB). (Pre T-P. Act tenancy.) ** AIR 1928 Pat 354 (355) : 7 Pat 
496 (DB) ** (1874) 21 Suth WR 268 (269) (DB) ** (1875) 23 Suth WR 440 (440) (DB) ** (1868) 10 Suth 
WR 33 (35) (FB). (Notice given in the last month of a current year would not be sufficient.) ** (1904) 8 
Cal WN 774 (778) (FB) ** AIR 1919 Cal 529 (531) (DB) ** AIR1915 Cal 709 (709. 710) (DB) ** (1907) 
11 Cal WN 1124 (1126) (DB) ** (1913) 20 Ind Cas 363 (364) (DB) (Cal). (36 Cal 927, Followed.) ** AIR 
1918 Nag 210 (211, 212) ** AIR 1933 Mad 165 (165, 166) ** (1912) 16 Ind Cas 351 (352) (DB) (Cal) ** 
(1908) 31 Mad 261 (263) (DB). (15 days’ notice in the middle of the cultivation season was not a suffi- 
cient notice.) ** (1886) 13 Cal 3 (7) (DB) ** (1878) 2 Mad 346 (350) (DB). (What is reasonable notice is 
a question the answer to which must depend upon the time which should be allowed for the convenient 
removal and procuring of another farm, possibly, by the tenant, on the one hand, and for the landlord on 
the other hand, to procure another suitable tenant — Probably the rule in England, viz.. six months, will be 
adopted whenever the question will be considered.) ** (1886) 12 Cal 93 (95) (DB). 


[See also AIR 1919 Cal 54 (54, 55) (DB). (Lease of homestead land within a town for 10 years — Tenant 
holding over — By the general law, the lessee would be prima facie a monthly tenant capable of being 
determined on 15 days’ notice — If the general law is not applicable, then the terms of the expired con- 
tract, so far they are applicable must be taken to apply to the case — As the expired lease provided for a 
3 months' notice, tenant was held entitled to 3 month's notice — Notice of 6 months expiring at the end of 
tenancy held not necessary.)] 


7. 1964 Raj LW 213 (215). (Notice determining tenancy served on tenant on 10-12-1959 and tenant asked to 
vacate premises on 1-1-1960 — Held in the circumstances it was a reasonable notice.) ** 1961 MPLJ 398 
(403). (Sublessee of agricultural land — Notice of four days given to vacate during middle of agricultural 
year while there were standing crops — Held not reasonable.) ** 1961 MPLJ 536 (537). (Notice issued on 
24-12-1953 received by tenant on 6-1-1954 — Tenant asked to vacate on 31-1-1954 and suit instituted on 
12-2-1954 — Held tenant cannot say reasonable time was not given to him.) ** ILR (1959) 9 Raj 97 
(104). (Notice allowing more than one month’s time to vacate is a reasonable notice.) ** AIR 1956 Orissa 
95 (96) : 21 Cut LT 231. (One month's notice held reasonable.) ** AIR 1953 Mad 884 (888) : ILR (1953) 
Mad 31 (DB). (Notice calling upon tenant to surrender by 31st March though fasli year would end on 30th 
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ness of a notice. (8) The provisions of this section, though not directly applicable, may be 
kept in view as a guide to what may be a reasonable notice.(9) 

On the above principles, a six months notice will not be indispensable in every case to 
determine a yearly tenancy.(10) Nor will it be necessary that the notice must expire with a 
year of the tenancy.(11) But generally a notice of six months is considered reasonable in 
such cases.(12) This period of six months is to be calculated according to the calendar 
which the people generally follow in the particular locality. Thus, in regard to tenancies in 
the mofussil of Bengal, the six months period must generally be calculated according to the 
Bengali calendar.(13) Further a notice purporting to terminate an agricultural tenancy should 
either ask for possession at the end of the agricultural year or at least when the crop of the 
year has been harvested.(14) 


A notice will not be reasonable if it requires the tenant to quit the property immedi- 
ately and does not fix any time for doing so.(15) It is conceived that in such cases, the 
alleged notice will not be a notice at all to quit but simply a demand for possession. 


June — Notice is reasonable as there would be no standing crops on the land after 30th March and the land 
would lic fallow till 30th June.) ** AIR 1951 Assam 86 (87) : ILR (1951) 3 Assam 171 ** AIR 1951 Cal 
269 (271) : ILR (1951) 2 Cal 76. (Notice given at a time when there were no standing crops and before any 
steps could be taken for next cultivation — Held reasonable.) ** AIR 1929 Mad 617 (621) (DB). 

8. (1869) 6 Bom HCR (AC) 31 (33) ** 1873 Bom PJ 66 (DB) ** AIR 1925 Mad 346 (346). 

9. (1913) 20 Ind Cas 363 (364) (DB) (Cal). 
{See also AIR 1933 Lah 134 (134). (In the case of a monthly tenancy, the tenant, according to a rule 
recognised in the Punjab Courts, is entitled to 15 days' notice terminating with the month of the tenancy, 
and a notice giving the tenant one week or 11 days to vacate is invalid.)] 

10. AIR 1917 Low Bur 67 (68) ** (1909) 36 Cal 927 (933, 934) (DB). (There is no fixed rule of law as to how 
many days’ notice will be a reasonable notice in the case of leases not governed by Transfer of Property 
Act. But the “tenancy of the law is to narrow the field of uncertainty and the growth of law in various 
directions points to the substitution of the fixed for the fluid, and although it cannot be said that any fixed 
rule has been established by the cases, they show a tendency in that direction, that is to say, as to the 
length of notice and the time at which the notice should expire.”) ** (1886) 13 Cal 3(7) (DB) ** (1886) 12 
Cal 82 (89, 90) (DB). (In this case 30 days’ notice was held reasonable as no evidence was given to prove 
that the condition of the crops on the land or the custom of the country was such that the defendant was 
entitled to a longer notice.) ** AIR 1933 Mad 165 (165, 166) ** (1942) 75 Cal LJ 431 (433) (DB). (Ifa 
tenancy is in existence from before the Transfer of Property Act, the provisions of that Act do not apply 
to it, and the tenant is entitled only to a reasonable notice to quit — If on the analogy of the provisions of 
the Act six months’ notice is deemed reasonable, a shortage of only three days will not render a notice to 
quit served on him unreasonable.) 

11. AIR 1978 Him Pra 30 : 1978 Sim LC 1 ** (1886) 13 Cal 3 (7) (DB) ** (1885) 12 Cal 93 (95) (DB) ** AIR 
1925 Mad 346 (347) ** (1883) 9 Cal 48 (49) (DB). (Three months’ notice expiring within 7 days of the 
close-of the year — No crop was on the ground at the time of expiry of notice — Notice held reasonable.) 
** AIR 1921 Cal 126 (127) (DB). 

12. (1901) 5 Cal WN 801 (804) (DB) ** (1907) 11 Cal WN 1124 (1126) (DB) ** (1912) 14 Ind Cas 152 (152, 
153) (DB) (Cal). (Yearly tenancy for building purpose.) ** (1895) 20 Bom 759 (761) (DB) ** 1880 Bom 
PJ 209 (DB). 

13. (1915) 30 Ind Cas 886 (887) (Cal) ** (1907) 11 Cal WN 1124 (1126) (DB) ** AIR 1915 Cal 709 (709, 
710) (DB). 

14. AIR 1930 Pat 143 (144) (DB) ** AIR 1928 Pat 354 (356) : 7 Pat 496 (DB) ** (1902) 29 Cal 203 (206. 
207) (DB) ** (1897) 24 Cal 720 (722, 723) (DB). 

[See also (1913) 40 Cal 858 (858, 861) (DB).] 
15. (1971) 16 Suth WR 185 (186) (DB) ** (1875) 23 Suth WR 271 (272) 
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The undermentioned are illustrative cases as to what will be a reasonable notice.(16) 
and what will not be such notice.(17) 

A notice to quit does not become invalid merely because the particulars of the tenancy 
are not accurately set out in the notice.(18) Technical provisions of S. 106 are not appli- 
cable to tenancy created prior to extension of the T. P Act to a particular area.(19) 

A Verbal notice is quite sufficient to determine a tenancy,(20) unless there is any 
express provision requiring a written notice. Where there was a stipulation in the rent note 
that if the tenant failed to pay the rent the landlord would have the right to file a suit for 
ejectment, a notice determining the tenancy before instituting the suit was held to be not 
necessary as the institution of the suit itself would be a sufficient manifestation of the 
election of the landlord to determine the lease.(21) See also the undermentioned cases.(22) 

49-A. Procedure 


Defendant must plead in written statement as to which of the requirements of S. 106 
had not been complied with. Merely contending that quit notice is invalid is not suffi- 


16. (1984) 86 Pun LR 620 (620). (Case from Punjab — 15 days' notice held sufficient.) ** AIR 1958 All 729 
(732) : ILR (1958) 2 All 1 (DB). (Notice to vacate within 24 hours after termination of tenancy — Time 
allowed held reaonable.) ** (1874) 12 Beng LR 263 (265). (Monthly tenancy — Notice to quit at end of 
month sufficient.) 


17. (1878) 2 Mad 346 (350) (DB). (Where in the case of a yearly tenancy a notice to quit was given on 25th 
June for immediate possession or possession at the end of the fasli, i.e. 12th July (of the same year) it was 
held that the notice was not reasonable.) ** (1908) 31 Mad 261 (263) (DB). (15 days' notice in the middle 
of the cultivation season held not sufficient.) ** (1 880) 5 Cal LR 231 (234) (DB). (Notice to quit within 
thirty days served by a landlord on his tenant, at a time when the crops are ripening, is unreasonable and 
insufficient.) ** (1879) 4 Cal 339 (341) (DB). (Ten days' notice to quit is not sufficient.) ** (1903) 13 
Mad LJ 137 (138) (DB). (In the case of an agricultural holding a notice to the tenant to quit in a month is 
not reasonable.) ** (1880) 15 Bom 415n (415n) (DB). (Yearly tenancy — Notice of 3rd November 1876, 
requiring the tenant to give up possession in March 1877 was insufficient.) ** AIR 1929 Nag 169 (170) : 
26 Nag LR 163. (A notice demanding an agriculturist tenant from year to year to quit the land immedi- 
ately or forthwith is not a proper and reasonable notice.) 


18. AIR 1955 Mad 206 (207) : (1954) 2 Mad LJ 445. 
19. 1983 Rajdhani LR 226 (230). 
20. (1875) 23 Suth WR 312 (313) (DB). 


21. 1955 Madh BLJ (HCR) 522 (525, 526). (Lease for fixed term —- Tenant holding over with consent — T.P. 
Act not applicable.) ** 2006 (1) ALJ (NOC) 118 (All) : 2006 (1) All WC 802. (Notice addressed to tenant 
and served upon his son — Is valid service by virtue of S. 106(4). 


[Sce also (1953) 6 Sau LR 442 (446). (Tenancy commencing before application of T.P. Act to Nawanagar 
area — Landlord need not show any overt act to determine lease — Institution of suit for ejectment itself 
is sufficient to indicate his intention.)] 


22. AIR 1968 Cal 554 (560) : 73 Cal WN 61 (FB). (Consolidated notice under Sections 106 and 111; RP Act 
and under S. 13 (6) of W.B. Act of 1956 — Express statement that non-compliance will result in a suit, 
need not be made — It is sufficient if such an inference can reasonably be drawn — Notice written by 
lawyer setting out grounds under S. 13 of W.B. Act — Notice valid if grounds set out, entitle landlord to 
obtain decree for possession.) ** (1967) 1 Mad LJ 20: (1966) 79 Mad LW 624. (Where the tenancy is 
terminated by a notice under the T.P. Act and the tenant claims protection under Madras Act 3 of 1972 a 
suit for damages for use and occupation is tenable though the landlord may not be able to seek tenant's 
eviction without notice under S. 11 of that Act.) ** AIR 1929 Pat 630 (633) (DB). (S. 106, T.P. Act, was 
not applied as the lease was agricultural lease and according to Chota Nagpur Tenancy Act, which applied 
to the case, no notice was necessary.) 
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cient.(1) 


Where the tenant admits service of notice burden shifts upon him to prove that notice 
is invalid.(2) 

Where the landlord asserts in the plaint that unit notice is served on tenant and the 
allegation of service of notice is not specifically denied by the tenant in his written state- 
ment, it amounts to admission of service of notice. The tenant cannot thereafter be allowed 
to amend written statement to the effect that notice has not been served. It runs counter to 
his admission.(3) 

Where the trial C.surt dismissed the suit for arrears of rent and eviction on ground of 
non-service of notice under S. 106 and in revision the landlord sought to amend plaint 
incorporating facts about notice, such amendment cannot be allowed without giving oppor- 
tunity to tenant to file his objection.(4) 


Where the tenant admit service of quit notice and it is found to be valid, the landlord 
is entitled to judgment on admission under O. 12, R. 6 Civil P. C. and decree for eviction of 
tenant.(5) 


Where Courts below have concurrently held that notice is duly proved, no interfer- 
ence by High Court in revision.(6) 

When amendment of written statement regarding the date of commencement of ten- 
ancy was sought by the tenant at appellate stage mala fide and with intention to prolong the 
litigation and therefore was not allowed, the High Court in revision would not interfere 
since the bona fides of the tenant were in doubt.(7) 


Finding recorded on question of service of notice by the trial Court cannot, on appre- 
ciation of evidence, be reversed by the Revisional Court. Only course open to it is to re- 
mand the case.(8) 

Where two views in regard to interpretation of a notice under S. 106 are possible and 
the lower Court adopts one view which cannot be taken to be such as no reasonable man 
will take, the finding recorded by the lower Court does not suffer from manifest error of 
law and is not liable to be interfered under Art. 226.(9) 

Plea that no notice under S. 106 was issued cannot be taken for the first time in second 
appeal. A plea of issuing notice can be waived by the tenant.(10) 

The plea that the description of rented premises (Kothars) is not given in the rent note 
cannot allowed to be erased for the first time at appellate stage when that plea was not 


Section 106 — Note 49-A 

1. 1998 AIHC 153 (156) : 1997 (65) DLT 926 ** 1987 All LJ 1368 (1374) : (1987) 2 All Rent Cas 340. 
2. (1984) 2 All RC 262 (263). 
3. (1983) 1 All RC 113 (115). 
4, (1991) 1 All RC 272 (273). 
5. 1999 AIHC 1134 (1135) (Delhi) : 1999 (49) DRJ 112. 
6. 1999 (2) All Rent Cas 651 (653). 
7. 1998 (1) Bom LR 22 (25). 

8. (1992) 1 All RC 35 (36). 

9. 1982 (UP) RCC 9 (11) (All). 
10. 1999 (2) MPLJ 392 (393). 
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raised in written statement nor the same was got put in issue.(11) 

Question whether tenancy is not required to be terminated as per S. 106 being a pure 
question of law, can be allowed to be raised in second appeal.(12) 

The landlord applied for withdrawal of his suit on the ground that the notice given by 
him u/S. 106 was defective, this application was allowed with permission to file a fresh suit 
after giving proper notice under S. 106. On challenge to the Courts order allowing the 
withdrawal application it was held that the Court below had not erred in allowing the 
landlord's application under O. 23, R.1. Civil P. C. as the fresh suit to be filed by the 
landlord would be maintainable because of fresh cause of action on the basis of second 


notice under S. 106 T. P. Act.(13) 


Leases how made 4107. A lease of immovable property from year to year, or 
for any term exceeding one year, or reserving a yearly rent, 
can be made only by a registered instrument. 


®[All other leases of immovable property may be made either by a registered 
instrument or by oral agreement accompanied by delivery of possession. 


[Where a lease of immovable property is made by a registered instrument, 
such instrument or, where there are more instruments than one, each such instru- 
ment shall be executed by both the lessor and the lessee: ] 


Provided that the ?[State Government] may, ®[* * *] from time to time, by 
notification in the Official Gazette, direct that leases of immovable property, other 
than leases from year to year, or for any term exceeding one year, or reserving a 
yearly rent, or any class of such leases, may be made by unregistered instrument or 
by oral agreement without delivery of possession. ] 


[A] S. 107 has been extended to the entire State of Punjab w.e.f. 1-4-1955 — See Punj. Govt. Gaz., 1-4- 
1955, Pt. I, p. 372 and to Pepsu area of the said State w.e.f. 15-5-1957 — See ibid, 1957, Ext., p. 633. 


Paragraphs 2 and 3 of S. 107 with respect to the transfer of property by registered instrument 
have been extended to every cantonment from commencement of the Cantonments Act, 1924 — See 
S. 287 of that Act. 


The operation of paragraphs 2 and 3 of S. 107 has been exempted by the Central Government 

w.e.f. 1-1-1950 from all the territories of Himachal Pradesh except (1) an area within the limits of a 

municipality under S. 24 of the Punjab Municipal Act, 1911, as applied to Himachal Pradesh — See 

SRP. 1873 in Gaz. of India, 1-12-1951, Pt.Il, S. 3, p.2040 read with S.R.O. 395 ibid, 8-3-1952, Pt.II, 
.3, p- 633. 


[B] = for the original paragraph by the Transfer of Property (Amendment) Act, 1904 (VI of 
), S.5. 


[C] Inserted by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), S.55. 
[D] Substituted for ‘Provincial Government’ by A. L. O., 1950. 


[E] The words “with the previous sanction of the Governor General in Council” were omitted by A. O., 
1937 (1-4-1937). 


——————— ŮŐ— 
11. (1985) 1 Ren CJ 45 (47) (Punj & Har). 
12. (1990) 2 Ker LJ 126 (135). 

13. (1985) 1 All Rent Cas 521 (522). 
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STATE AMENDMENTS 

Maharashtra 

Agreements of leave and licence or letting of premises shall be in writing and shall be registered w.e.f. 30-3- 
2000 — See Maharashtra Rent Control Act 18 of 2000, S. 55(1). 

Uttar Pradesh 

In its application to the State of Uttar Pradesh in S. 107 — 

(a) for the second paragraph substitute the following paragraph, namely:— 

“All other leases of immovable property may be made either by a registered instrument or, by an 
agreement oral or written, accompanied by delivery of possession.” 


(b) the third paragraph and the proviso shall be omitted — See U. P. Act 57 of 1976, S. 31 (1-1-1977). 
Synopsis 

1. Scope of the section. 

(a) Renewal of lease. 

(b) Sections 106 and 107 — No conflict. 

(c) Rent note. 
. Law in States where this Act is not in force. 
. Term of a lease. 
. “From year to year.” 
. “For any term exceeding one year.” 
. “Reserving a yearly rent.” 
Effect of non-registration. 
Lease coming within the first paragraph created by oral agreement, if can be treated as valid lease 
under second paragraph. 

9. Paragraph 2. 
10. Paragraph 3. 
11. Proviso. 
12. Government Grants Act and this section. 
13. Lease embodied in a decree or order of a Court. 
14. Leases and the doctrine of part performance. 
15. Agreement to lease. 


DDAN 


1. Scope of the section. 

The section prescribes the formalities that must be adopted in order to effect a valid 
lease under this Act. A lease from year to year or for a term exceeding one year or reserving 
a yearly rent can be made only by a registered instrument. A lease for a term of one year or 
less than a year can be made by oral agreement accompanied by delivery of possession. 

The proviso to the section empowers the State Government to dispense with the for- 
mality of registration or of delivery of possession prescribed for effecting leases coming 
within the second paragraph of the section(1) Lease agreement which is not a registered 
document nor there is an oral agreement accompanied by delivery of possession cannot 
create lessor and lessee relationship. (2) The registration of a document under this section is 
made dependent not upon the value of the property as in S.54 or upon the amount of rent 
Spe 

Section 107 — Note 1 


1. AIR 1936 Nag 174 (175) ** 2003 (4) Mad LW 625 (629). (Unless the other formalities required under S. 
107 are complied with and a lease deed as such is executed and registered duly, the defendant lessee 
would not secure leasehold interest in the property in question.) ** 2001 (1) Mad LW 789°** 1997 (1) 
Mad LW 520 ** AIR 1996 Mad 285. 


2. AIR 2005 Del 76. 
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but upon the period of the lease. Thus, a document creating a lease for a term exceeding one 
year will require registration even though the value of the property or the amount of rent is 
very small: and a lease for a term of one year or less will not require even a written instru- 
ment even though the value of the property or the amount of rent may be very large. 


Before the passing of this Act there was no provision requiring leases to be made in 
writing and all leases could be made by oral agreement accompanied by delivery of posses- 
sion.(3) But if they were made in writing the document was required to be registered under 
the Registration Act if the lease was for a term exceeding one year or from year to year or 
reserving a yearly rent. (4) Now the documents creating such leases will be registrable both 
under this Act as well as the Registration Act.(5) Where a lease is for a period exceeding 
one year, it could only be extended by a registered instrument executed by both lessor and 
lessee.(6) However, a lease deed registered but not signed by the lessee is invalid.(7) Where 
a lease for a term of one year or less is made in writing, the document creating such lease is 
not required to be registered under the Registration Act.(8) Before the year 1904, a valid 


3. (1870) 14 Suth WR 250 (250) (DB). (If verbal lease was accompanied by delivery of possession it could 
prevail against a subsequent registered lease.) ** (1912) 35 Mad 95 (102) (FB). (Per Krishnaswami Ayyar J.) 
** AIR 2005 (NOC) 275 (P & H) ** 2002 (2) Ren CJ 356 (360) (AP). (An unregistered lease would not 
make the lease a yearly lease.) ** AIR 2001 All 139 (DB) ** AIR 1925 Cal 309 (311) : 52 Cal 43 (DB). 
(Tests which lead to a presumption of permanent tenancy in case of lease of non-agricultural holdings stated.) 


[See also (1911) 10 Ind Cas 489 (490) (DB) (Cal.] 


4. (1912) 39 Cal 1016 (1023) (DB). (A registered kabuliat would do if it is accepted by the lessor.) ** (1869) 
12 Suth WR 289 (290) (DB) ** (1869) 11 Suth WR 16 (16) (DB). (Unregistered deed not admitted in 
evidence.) ** 1874 Bom PJ 74 (DB) ** (1912) 35 Mad 95 (102) (FB). (Per Krishanswami Ayyar, J.) ** 
(1894) 18 Bom 109 (110) (DB) ** (1880) 2 Mad 67 (73) : 6 Ind App 170 (PC) ** (1872) 4 NWPHCR 36 
(37) (DB). 


[See also (1870) 13 Suth WR 307 (309) (DB). (Document not admitted in evidence not being registered.) 
** 1874 Bom PJ 163 (DB) ** ( 1894) 18 Bom 745 (747) (DB). (Unregistered document not admitted in 
evidence and a suit based upon it dismissed.) ** (1868) 3 Agra 233 (233) (DB) ** AIR 1919 Cal 529 (531) 
(DB). (Lease from year to year. It was not necessarily registrable under the Registration Act — Lease in 
this case therefore did not require registration.) ** (1872) 4 NWPHCR 164 (164) (DB) ** (1870) 2 
NWPHCR 12 (13) (DB).] 


Also see S. 4, Note 6. 
5. AIR 1955 Raj 167 (169) : 1955 Raj LW 179. 


[See also AIR 1914 All 120 (121) : 36 All 176 (DB). (For registration provisions of the Registration Act 
and present section considered and registration held necessary.)] 


6. 1996 (1) Ren CR 562 (563) (Delhi) (Lessee not exercising option of renewal by giving notice of one 
month as required under the agreement of lease.) ** AIR 2001 All 139 (141) : 2001 All LJ 1198 : 2001 (2) 
All WC 950). 

7. AIR 1975 Pat 58 (61) 1974 BLIR 757. 


[See also AIR 2007 (NOC) 1503 (Pat). (Registered lease deed — Signed only by lessor — Validity — 
Neither lessor nor lessee denied execution of instrument creating jural relationship — Subsequent deed of 
rectification signed by both parties Proving that lease was executed by joint endeavour of both parties — 
Lease deed not invalid on ground that it was initially signed by only one party.) 


8. 1998 AIR SCW 4035 (4036) : 1997 (3) SCC 679 ** 1983 All LJ 1334 : (1983) 9 All LR 849 
** 2007 (5) ALJ 64 ** (2001) 1 BLJR 32 (35) ** 2000 (1) Ren CR 634 (635) (Punj & Har) ** 1996 All 
LJ 1365 1367 : 1996 (2) All WC 998 ** 1995 AFHC 4636 (4641) (Bom) (Unregistered lease for 1 month 
— Admissible in evidence.) ** AIR 1980 Madh Pra 117. (Rent note executed by tenant creating monthly 
tenancy of premises at rent of Rs. 3/- per month.) ** AIR 1955 Raj 167 (169) : 1955 Raj LW 129 ** (1954) 
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lease for one year or less could be created under this Act, by an unregistered instrument.(9) 
The second paragraph of the section was substituted in 1904 for the old paragraph and 
since then such a lease cannot be created merely by an unregistered instrument.(10) 


The amendments made by Act XX of 1929 make it clear that the section is exhaustive 
as regards the modes of creating a tenancy and hence, where the Act applies, no lease can 
be created except in one of the manners specified by this section(11) A lease to a minor is 
void as the lease imports a covenant by the minor to pay rent and other reciprocal obliga- 
tions and S. 107 makes it clear that a lease to minor must be void because it is to be ex- 
ecuted by both the lessor and by lessee.(12) 


Section 107 does not require attestation of a lease not exceeding one year. There is no 
law requiring attestation of an unregistered lease deed. Therefore, section 68 of the Evi- 
dence Act is inapplicable. The lease deed could be proved by examining the scribe.(13) 


Where a government department is a lessee, the lease deed must be registered in 
view of Art.299(1) of the Constitution, even if the lease is for a period of less than one 
year and even if S. 107 does not require that such lease deed be registered. Where 
however the contractual period under a registered lease expired, and the government 
department continues to be in possession of the premises thereafter, but no new lease 
deed is executed, there being no contract in existence, Art.299(1) would not apply and 
the landlord could seek eviction under the Rent Act.(14) 


This section deals with making of leases by written and oral agreement of parties and 
not to leases arising by operation of law. As such it will not apply to leases by holding 
over.(15) Where tenancy was for a period of 10 years and after expiry of said period he 
continued to be in possession, without any registered instrument, and the lessor accepted 
the rent, the lease was renewed from month to month. Possession of tenant was of holding 
over and not continuance of old tenancy for 5 years.(16) In instant case the parties executed 
a document which merely provided as to on what terms the parties will enter into agree- 
ment of lease. There was a lease created for 11 months initially by delivery of possession 
without any registered instrument. There was no evidence to show that the tenancy was 
sought to be renewed. However, he continued to be in possession after the expiry of 11 


Madh BLJ (HCR) 70 (72). (Lease for one year — Registration is not required.) ** (1886) 8 All 198 (200) 
(DB) ** (1868) 5 Bom HCR (AC) 92 (94) (DB). (Lease for six months created by unregistered docu- 
ment.) ** (1886) 8 All 405 (408) (DB). 


9. See Note 9. 
10. AIR 1955 Raj 167 (169) : 1955 Raj LW 129. 
See Nate 9. 


11 AIR 1943 Lah 127 (128) : ILR (1943) Lah 195 (FB). (Kabuliyat not sufficient to create lease whatever the 
position before the amendment.) 


12. 2004 (3) JLJR 46 (54). 
13. 1996 (3) Kant LJ 329 (330). 
14. 2002 AIHC 936 (940) : 2002 (95) DLT 322. 


15. AIR 1965 All 326 (332) : ILR (1965) 2 All 519 (DB) ** AIR 1923 Pat 201 (202) : 4 Pat LT 123. (“The 
question, however, is not whether a lease from year to year was created in favour of the predecessors-in- 
title of the defendants by the landlord but whether there was, by implication of law, a lease from year to 
year.") 


16. AIR 1988 SC 1470 (1472) : (1988) 2 JT 429. 
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months period. Thus he became a tenant holding over.(17) 


(a) Renewal of lease. 

Renewal and extension of lease are two distinctly separate concepts. Extension does 
not create fresh or new lease, renewal does. If it is a renewal, it must be created according 
to provisions in S. 107.(18) Where a lease is for 5 years with a clause to renew it by another 
5 years, the deed creating renewal of lease requires registration.(19) Where the lease is for 
a period exceeding one year, its renewal without registered instrument is invalid. It shall be 
treated as monthly lease terminable by notice under S.106.(20) Where the tenancy was for 
10 years and on expiry of that period no fresh agreement for renewal of lease for a further 
period of 5 years was executed, the lease became from month to month.(21) There can be 
no automatic renewal in absence of compliance with S.107(22) Where the lease deed pro- 
vided for renewal at the option of lessee (HPC Ltd.) and execution of fresh lease deed, but 
the lessee wrote a letter only to the lessor conveying its intention to renew lease but did not 
take step to get the fresh lease deed executed, held that the lease stood determined and the 
lessee was liable for eviction.(23) Where a lease for a period of 5 years is created with an 
option to renew by another 5 years but the deed was not registered, it would be treated as a 
lease from month to month and the presumption under S. 107 would be attracted, though 
the possession and occupation of the property by the tenant may be lawful and permissive, 
the tenancy would be terminable by 15 days notice, assuming that S.53-A is applicable.(24) 
Unregistered lease deed provided extension of tenancy after every three years at enhanced 
rent. Accordingly tenant paid enhanced rent after expiry of 3 years lease period and it was 
accepted by the landlord. However, since the lease was not registered, renewal of tenancy 


17. 1996 (1) Rent LR 590 (593) (Kant) ** AIR 2007 (NOC) 139 : 2006 (6) ALJ 547. (Lease deed — Non- 
registration — Effect — Document was more than 30 years old — Raise presumption of its execution and 
attestation under S. 90 of Evidence Act — Even if this document is treated to be inadmissible as no lease 
for term exceeding one year could be made except by registered instrument, the document proves posses- 
sion of plaintiff’s ancestors and payment of rent in proof of continuous Possession — Defendants could 
not prove their ownership over land as their sale deeds did not tally with area of their predecessor in gift 
deed and boundaries — Plaintiffs as such were entitled to possession and lease deed could be looked into 
for purposes of proving their possession.) **2006 (6) ALJ (DOC) 323 (All). (Lease — Of immovable 
property for term exceeding one year — Proof — Plea of tenants that written agreement was in possession 
of landlord — Failure by tenants to show the specific area of land which was let out — Failure by tenants 
to prove their tenancy rights or that a written agreement was executed — Dismissal of their suit for 
injunction restraining landlord from evicting them, proper.) 


18. AIR 2004 Cal 316. 
19. 1994 (1) Ren CR 721 (721 (724) (Punj & Har) ** 2007 (2) Cal HN 303 (312) (DB) ** AIR 2000 SC 3523 
** AIR 1992 Mad 190. 


20. AIR 1999 Delhi 377 (380) : 1999 (80) DLT 706 ** 2002 (1) Ren CR 546 : 2002 Rent LR 188 (191) (Delhi) 
** 2002 (95) DLT 373 (378) ** AIR 1999 Delhi 337 ** AIR 1980 SC 226 ** 2000 (4) Andh LT 56 (66) 
(Mere acceptance of rent by landlord will not amount to renewal.) 


21. AIR 2002 (NOC) 191 : 2002 All LJ 778 : 2002 AIHC 2396 (2398). 


22. AIR 1986 Cal 403 (415) : (1986) 1 Cal LJ 1 ** AIR 2009 Del 33. (Extension of lease — Not made by 
registered instrument — Onus to establish purported oral lease deed is on tenant.) ** AIR 1992 Mad 190 
(199) : 1992 (1) Mad LW 59. ** 1990 Pat LJR 330 (332) : 1988 BBCJ 59 (In absence of valid renewal 
after expiry of lease, it would be on monthly basis.) ** 1988 BLT (Rep) 370 (377). 

23. 1999 (4) Supreme 144 (150). 


24. 1998 (2) Ren CR 84 (88) (Delhi). 
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could not be deemed. Benefit of S.53-A of the T. P. Act could not also be extended. The 
tenancy would become monthly and terminable by notice of 15 days.(25) Lease for a 
period of 5 years was created under a registered lease deed. It postulated two renewals of 5 
years each. Accordingly, first renewal was done but not second. Therefore the tenancy 
came to end after expiry of 5 years period of first renewal and could thereafter be treated as 
tenancy from month to month.(26) Section 5 of the Burmah Shell (Acquisition of Under- 
taking in India) Act, 1976, contemplates automatic renewal of lease. The said Act being 
special statute vis-a-vis Transfer of Property Act which is general statute, provisions of S. 
107 of T.P. Act which contemplates execution of registered document, are not required to 
be complied with in case of lease executed in favour of Burmah Shell Company and appel- 
jant-tenant exercising option to renew lease on basis of vested right. S. 11 of 1976 Act 
gives an overriding effect.(27) Where there was an oral agreement for lease for a period of 
3 years with an option to renew the same made between lessee and former landlord, such 
oral and unregistered tenancy would be unenforceable by virtue of S.228(2) of National 
Land Code.(28) Where the lease for running a cinema theatre was for 5 years and on expiry 
of that period, option to continuation was not exercised, possession of the tenant was that of 
tenant holding over. Here consent letter given by landlord for running the theatre could not 
be the basis for holding that the lease was permanent. Tenancy could be determined by 
issuing legal notice.(29) 

(b) Sections 106 and 107 — No conflict. 

There is no conflict between S. 106 and first paragraph of S. 107. S. 106 raises a 
fiction and creates and indicates a deeming provision in respect of leases which do not fall 
within the ambit of S. 107 paragraph 1.(30) Where there was no contract of lease which fell 
within the purview of S. 107, then the presumption in S. 106 as to the nature of tenancy on 
the basis of user will be attracted.(31) There is no conflict between S. 106 and S. 107. The 
rubric of S. 106 clearly indicates that it refers to only duration of certain lease in absence of 
a written contract or local usage. If no contract is established in a particular case, the provi- 
sion of S. 106 will operate and S. 107 will not stand as a bar of giving effect to S.106.(32) 
Sections 106 and 107 have different and distinct roles to play and one cannot be made 
subject to the other or read into by dovetaiting one provision with the other. While S. 107 
provides manner in which lease is to be made, S. 107 stipulates the duration of certain 
categories of lease depending upon the purpose of lease, subject to contract to the contrary. 


25. 2000 AIHC 4805 (4807) : 2000 (88) DLT 186. 
26. 1996 (2 Ren CR 26 (26) (Delhi). 
27. AIR 2004 SC 2206 (2210) : 2004 AIR SCW 1989. 


[(1997 (1) Mad LW 309 (313) ** 1999 (1) Mad LJ 655 (658) ** AIR 1996 Mad 285 (289) : 1996 (2) Ren CR 
224, Not good law.)] 


28. (1983) 1 Malayan LJ 187 (188) ** AIR 1976 Mad 194 : (1976) 1 Mad LJ 115. (Lease for term exceeding 
one year — Option clause for renewal — Original lease created by registered instrument — Renewed lease 
can be made only by registered instrument.) 


29. 2002 AIR — Kant HCR 1779 : 2002 AIHC 2852 (2854). 
30. 1982 Mah LJ 104 (108). 


31. (1983) 2 Bom CR 140 (153) ** 1996 AIHC 1920 (1921) : 1996 (2) Ren CJ 493 (Kant) ** AIR 1994 All 
221 (236) : 1994 All LJ 770 : 1993(2) All RC 573. 


32. AIR 1963 Assam 134 (138). 
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Thus there is no conflict between Ss. 106 and 107. Stipulation for termination of lease does 
not depend on duration of lease but upon object of lease viz. agricultural, manufacturing or 
any other purposes. Even if the leases are not executed strictly in conformity with S. 107, 
the provisions of S. 106 would apply. Even where the lease is for manufacturing purpose 
but there is no written contract of lease in terms of S. 107, notice of 6 months is required for 
terminating the tenancy.(33) 

Where under a letter of request a tenant occupying accommodation governed by Rent 
Control Act, is requested to shift to another premise exempt from Rent Control Act such a 
letter does not require registration(34) In the absence of a notification under S. 107 the 
requirements of this section about execution and registration are not necessary to be ful- 
filled in the case of agricultural leases.(35) An agricultural lease can be made orally. How- 
ever, if such a lease is made in writing it would require registration, if the transaction 
comes within the first part of S.107.(36) Though tenant claimed that it was a lease for 
manufacutring purpose, admittedly there was no registered written lease. Therefore, rule of 
construction as envisaged in S. 106 would not be applicable as statutory requirement of S. 
107 of Act has not been satisfied. Lease is terminable not by quit notice of 6 months’ as 
required u/S. 106 of Act, and 15 days’ notice terminating tenancy is not bad in law.(37) A 
Kerayanama executed by lessee alone is not a lease as defined in section 107. (38) 

(c) Rent note 

Where a rent note only recorded what was initially orally agreed at the time of giving 
of the lease, the rent note itself could not be a document creating lease or granting lease, 
hence did not require registration under S. 107. (39) Rent note not creating lease from year 
to year is admissible in evidence. (40) Rent note executed unilaterally by tenant is not a 
lease contemplated by S. 107, lease is to be executed both by lessor and lessee. (41) Rent 
note can be looked into for collateral purposes like determination of the nature of posses- 
sion of a person said to be a tenant. (42) If a person relying on in unregistered patta is 
admitted in possession, he is entitled to refer to unregistered patta for the purpose of ex- 
plaining that yet there was his possession as a tenant. (43) Where immovable property is 
taken for manufacturing purposes on execution of Kabuliat, such rent note having been 


33. 1998 (1) JC 517 (523) (Mad). (AIR 1980 Delhi 7 and AIR 1985 (NOC) 23 (Delhi) Dissented from.) 
34. AIR 1971 All 297 (300) : ILR (1971) 1 All 31. 


35. 1973 Pun LJ 234 (236). (Section 107 is not applicable in the State of Punjab regarding agricultural leases.) 
** AIR 1995 SC 73 : 1994 AIR SCW 4082 (4084) : 1994 (6) SCC 591. (Agricultural lease executed by 
tenant alone is valid.) ** 1994 (2) Sim LC 251 (254) (Him Pra) ** 1993 (3) BBCJ 252 (255) ** AIR 1960 
J & K K 63 (63). (Agricultural lease even if it is for more than one year can be created by oral lease.) ** AIR 
1959 Assam 60 (61) : ILR ( 1957) 9 Assam 50 (DB). (Oral settlement of lease even if it is for a period of year 
to year will be valid.) ** AIR 1954 Assam 102 (104) : ILR (1954) 6 Assam 95 (DB). 


36. AIR 1985 Ker 131 (134). 

37. AIR 2001 SC 1696 : 2001 AIR SCW 1740 . (AIR 1959 Cal 181 and AIR 1965 All 187, Overruled.) 
38. AIR 1971 Assam 97 (98, 99) : ILR (1971) 23 Assam 10. 

39. 1981 Mah LJ 847 (850) : 1981 Bom CR 808. 

40. (1992) 2 Cur LJ (C & Cri) (281) (283) (Punj & Har). 

41. 1986 Jab LJ 224 (224). 

42. 1986 All LJ 495 (497) : (1986) 1 All RC 30. 

43. 2002 (1) JLJR 673 (676). 
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signed by the tenant only, it is not a lease and does not require registration. It is admissible 
in evidence. (44) Letter confirming fact of taking premises on lease from a prior date did 
not constitute lease and was not registrable. (45) Where a document is executed unilaterally 
by tenant undertaking not to construct temporary or permanent construction on the de- 
mised premises taken for one year only, the document is a rent note and nota lease deed. It 
did not require registration and was admissible in evidence. (46) A rent-note creating a 
tenancy at will, does not require registration, being not covered under S.107.(47) Where a 
document is signed by both the parties and attested by witnesses and created lease, the 
same required registration. The document could not be called as Rent Note, having not 
been registered; it was inadmissible in evidence. (48) The requirement of registration con- 
tained in section 107, T. P. Act cannot be circumvented or allowed to be defeated by setting 
up a case of permanent tenancy on the basis of oral evidence. In view of the first para of the 
said section which says “a lease of immovable property from year to year, or for any term 
exceeding one year, or reserving a yearly rent, can be made only by a registered instrument, 
it is not permissible to set up a case of permanent tenancy on the basis of oral agreement or 
under an unregistered instrument. Of course, if a tenancy started prior to the coming into 
effect of the T. P. Act then one can set up a case of permanent tenancy on the basis of oral 
agreement or on the basis of an unregistered instrument. (49) 


Exchange of immovable properties could be made orally in Punjab and Haryana and 
no registered instrument is required.(50) Even if unincorporated body, an association of 
individuals cannot enter into contract, its members can become joint tenants or tenants-in- 
common.(51) 

The provisions of S. 107, T. P. Act, S. 2(7) Registration Act and Ss. 43, 44 of the 
Chota Nagpur Tenancy Act (1908) are not relevant for construing the meaning to be given 
to the expression “registered lease” under S. 6(1)(a)(ii) of the Bihar Land Reforms Act 
(1950). The legislature when they have used the term “registered lease” seems to have 
intended that it should be such a lease to which lessor and lessee are both parties and 
signatories.(52) 


44. 1989 All LJ 12 (16) : (1989) 1 All RC 267. 

45. AIR 1986 Delhi 301 (304) : 1986 (29) DLT 430. 

46. 1989 All LJ 546 (550) : 1989(1) All RC 413. 

47. (1979) 2 Rent CJ 310 (Raj). 

48. 1989 Har RR 153 (155) (Punj & Har). 

49. AIR 1978 All 376 : (1978) 2 Ren CR 316. (Requirement of registration in case of lease of immovable 
property cannot be circumvented by setting up case of permanent tenancy on the basis of oral evidence. 
Overruled on another point in 1982 All LJ 1441.) ** (1954) 93 Cal LJ 241 (243). (Hukumnamah entitling 
the grantee to go into possession and to remain in possession in paying the rent from year to year recognises 
only the antecedent transaction of an oral agricultural lease and therefore is admissible, not being compul- 
sorily registrable under S. 17(1)(d) of the Registration Act.) ** AIR 1951 Cal 361 (367) : ILR (1951) 2 
Cal 444 (DB) ** ILR (1948) 1 Cal 520 (523). (The provisions of S. 107, Transfer of Property Act, are not 
attracted to a lease for agricultural purposes.) ** (1911) 13 Cal LJ 318 (321) (DB). (Reclamation lease is 
one for agricultural purpose.) ** (1901) ILR 24 Mad 421 (426) (DB). (Lease of land for cultivation of 
betel is one for agricultural purpose.) 

{But See AIR 1967 Assam 99 (100).] 

50. AIR 1990 Punj & Har 89 (90) ** AIR 1989 Him Pra 23 (25) : (1988) 1 Sim LC 340. 

51. (1989) 3 Bom CR 436 (443). 

52. (1990) 2 BLJR 1295 (1297) (SC). 
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2. Law in States where this Act is not in force. 


This Act does not apply to the Punjab. But by a notification No. 183-st, issued by the 
Punjab Government on 27th April 1935 under S. 1 of this Act, the present S. 107 was made 
applicable to all the municipal areas in that State. The result was that in all the non-munici- 
pal areas, whether before or after the above notification, in the Punjab a lease for any term 
could be effected by oral agreement accompanied by delivery of possession (1) though, if 
made in writing it may require registration under the Registration Act, 1908, that Act being 
applicable there. (2) In all the “municipal areas”, after 1935 a lease could be effected only 
in the manner prescribed by this section.(3) 

The provisions of this section have now been extended to the entire State of Punjab 
with effect from 1-4-1955 and to the Pepsu area of the State with effect from 15-5-1957. 
See foot-note (a) to the text of the section. 

3. Term of a lease. 


The term of a lease is to be determined from the document of lease, where there is 
one, construed in the light of surrounding circumstances.(1) Where no period is specifi- 
cally fixed, but there are words in the deed indicating the period in general, the period of 
lease for the purpose of registration must be understood to mean that period during which 
the lessee is entitled to continue in possession, provided he himself fulfils all the conditions 
stipulated in the deed.(2) Thus, if a lessee is entitled to remain in possession so long as he 
continues to pay the agreed rent it will be a permanent lease, (3) while, on the other hand, 
if lessee agrees to vacate the land whenever the lessor wants it, it will only be a tenancy at 
will. (4) If provisions of sec. 107 are not fulfilled the lessee can be considered to be a tenant 
from month to month.(5) Where a period is fixed and there are words indicating the con- 
tinuance of it further, the lease is only for the period fixed and the words indicating further 


Section 107 — Note 2 
- (1967) 69 Pun LR 572. (Lease in Punjab before application of T. P. Act could be oral.) ** AIR 1933 Lah 
61 (63) : 14 Lah 137 (DB). 
2. AIR 1961 Lah 353 (354) : 1915 Pun Re No. 97 (DB) ** (1922) 66 Ind Cas 904 (905) (Lah). (A lease of a 
house — Unregistered document not admitted in evidence.) 


[See also AIR 1922 Lah 329 (332) (DB). (Lease of a house — Unregistered lease deed not admitted to 
prove the terms of the lease.)] 


3. AIR 1943 Lah 127 (128): ILR (1943) Lah 195 (FB) ** AIR 1947 Lah 388 (395) (DB) ** AIR 1939 Lah 
423 (424) : ILR (1940) Lah 70 (DB). 


Section 107 — Note 3 


- AIR 1945 All 492 (493) (DB) ** AIR 2009 (NOC) 988 : 2009 (1) ALJ 391. (Lease deed was not regis- 
tered — Mode of payment of rent was monthly — As such tenancy has to be treated as monthly and same 
cannot be treated as perpetual lease for all times to come.) ** (1929) 118 Ind Cas 702 (703, 704) (Bom). 


2. AIR 1914 All 120 (120, 121) : 36 All 176 (DB). 
3. AIR 1926 Bom 374 (374) (DB). 


[But see AIR 1954 Bom 257 (261) : ILR (1954) Bom 448 (DB). (A lease for 30 years, giving a right to the 
tenant to continue in possession as long as he pays rent and also giving him an option to determine the 
tenancy at his pleasure was held to be only a lease for lifetime of the tenant and not a permanent lease.) ] 


Also see S. 105, Note 27. 
4. AIR 1932 Bom 493 (495). 
5. 1969 Assam LR 96. 


= 
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continuance thereof simply appertain to the future consent of the parties and cannot affect 
the actual fixed period or create a fresh right in favour of any party.(6) Where the lease was 
for fixed period; the lessee continued to be in possession even after expiry of that period 
and there was no proof of concluded agreement of lease from month to month, the posses- 
sion of tenant was unauthorised and no better than that of trespasser. He could be evicted 
without notice to quit being a tenant as sufferance.(7) Thus where a house was let at an 
annual rent of three rupees for a period of one year and the lessee declared “I shall continue 
to pay the annual rent every year and if I fail to pay the rent in any year, the owner of the 
house should be at liberty to recover the rent through Court” it was held that the lease was 
for one year only and that the above clause did not create any rights between the parties 
beyond that term.(8) A Kabuiyat executed by lessee alone for a period over one year can 
operate as a lease only for one year under S. 107 and after expiry of the year the transaction 
becomes a lease from month to month.(9) See also the undermentioned cases.(10) 

If a lease is not created by Registered document mere payment of rent annually does 
not create an yearly lease but a tenancy from month to month.(11) 

Where no period is fixed and there is nothing in the document or the transaction to 
indicate it, the period will be determined under S. 107 according to the purpose of the lease. 

A lease of immovable property for purposes other than agriculture or manufacturing 
would be a month to month lease terminable by 15 days’ notice. The fact that it was for a 
fixed term of 3 years or reserved yearly rent would not make it a lease from year to year.(12) 


Where there is no document of lease, the nature of the tenancy must be determined 


6. (1886) 8 All 198 (200) (DB). 

7. 2001 (1) Ren CJ 138 (143) (Mad). 
8. (1886) 8 All 198 (200) (DB). 

9. 1970 Ren CJ (SC) 47. 


10. AIR 1985 Sikkim 10 : (1983) 2 Ren CJ 538. (A monthly tenancy does not cease to be so because rents 
have been agreed to be paid or are being paid after every two months or three months or six months or the 
like.) ** 1993 (1) Mad LJ 518 (519). (Lease for five years — No registered lease deed — That cannot be 
a bar in holding that there was at least a monthly tenancy.) ** 1981 WLN (UC) 101 (103) (Raj). (Where 
a tenancy was alleged to be oral and the rent payable was yearly, then a yearly lease does not come into 
existence between the parties in the absence of registered instrument as contemplated under S. 107.) ** 
AIR 1977 NOC 71 (All). (Unregistered lease for a term of 10 years — Court bound to hold it to be amonth 
to month one.) ** AIR 1973 All 257 (259). (Where possession was under unregistered kabuliyat signed 
by lessee alone for eleven months on monthly rent it was held that it created monthly lease evidenced by 
the kabuliyat.) ** (1877) 26 Suth WR 98 (98) (DB). (Lease for one year — Lessee agreeing to hold further 
if the lessor agrees — Held, lease was for one year only.) (1879) 3 Bom 21 (22). (Do.) ** (1906) 8 Bom LR 
580 (583 (DB). (Lease for one year — Lessor agreeing to continue the lease if lessee desired — Held, lease 
was for one year only.) ** (1890) 17 Cal 548 (556). (Do.) ** AIR 1923 Cal 670 (672) (DB). (Do.) ad 
(1869) 5 Bom HCR (AC) 92 (94) (DB). It was provided in the lease deed that the lessee should continue 
in possession after the fixed term till the lessor asks him to vacate — Lease held only for the fixed period.) 
** AIR 1932 Sind 217 (218) : 26 Sind LR 377 (DB). (1877) 2 Ex D 355 : 46 LJ CH 603, Hand v. Hall, 
followed.) ** AIR 1939 Pat 296 (303). (Lease of a house — Kabuliat not admissible being unregistered — 
No patta — Relationship of landlord and tenant not denied — Lease held from month to month.) ** AIR 
1927 Nag 353 (353). (Lease of sir land — Kabuliyat not admissible being unregistered — No patta — 
Relationship of landlord and tenant admitted — Tenancy held from year to year.) 


11. 1979 MPLJ 746 (DB). 
12. AIR 1981 NOC 128 (All). 
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from the surrounding circumstances and in particular from the course of dealings by the 


parties concerned.(13) 
4. “From year to year”. 


A tenancy from year to year is a tenancy continuing so long as the parties desire to 
continue it and though terminable at the option of either party at the end of any year, it is 
not ipso facto terminated at the end of every year.(1) 

Where the period of lease is not specified in the deed, the provision for the annual 
payment of rent does not necessarily imply that the lease is from year to year. In such cases 
the period of lease is to be determined under S. 107 according to the purpose of the lease.(2) 

In the case of an unregistered lease which is silent about its duration and may validly 
be made otherwise than by a registered instrument under this section, the question arises 
whether it can be held to be a lease from year to year under the deeming provision of S. 106 
which lays down that “a lease of immovable property for agricultural or manufacturing 
purposes shall be deemed to be a lease from year to year.” In other words, can a lease be 
treated as a lease from year to year under S. 106 but not so under S. 107. The position has 
been clarified by the undermentioned decision (3) wherein it has been held that : 

“Section 107 deals with the creation of tenancy by act of parties, while S. 106 provides for the 
case where the lease is for manufacturing purpose but the contract is silent as to its duration. In such 
a case the law supplies the omission and enacts that the lease shall be deemed to be a lease from year 
to year. the attachment of this incident to the lease by operation of law is a very different thing from 
the creation of a lease from year to year by act of parties.” 

Thus, S. 107 does not control S. 106 and the latter section applies to an agricultural or 
manufacturing lease, whether registered or unregistered, so as to make it a lease from year 
to year for the purposes of that section (Section 106).(4) Hence such a lease may not be a 


13. AIR 1942 Cal 486 (487). 
Section 107 — Note 4 

1. AIR 1978 Gauhati 95. (Where the lease agreement stipulated that it will remain effective for one year and 
further provided for creation of fresh tenancy at the end of the period, the lease was one for a fixed term, 
viz, for one year and not a lease from year to year.) ** AIR 1965 All 326 (332) : ILR (1965) 2 All 519 
(DB) ** AIR 1954 Assam 102 (104) : ILR (1954) 6 Assam 95 (DB). (Where the period of the tenancy is 
specified and under the agreement between the Parties, the tenant has to vacate without notice after the 
expiry of a specified period it cannot be regarded as a lease from year to year.) ** (1935) 62 Cal LJ 201 
(204) (DB) ** (1870) 13 Suth WR 190 (190) (DB). 

Also see S. 106 Note 16 and S. 111 Note 2. 

2. AIR 1965 Pat 311 (313). (The liability of rent accrued at the end of every month since the defendant was 
a monthly tenant of a homestead land — The payability of the rent was postponed till the expiry of twelve 
months — Held, that the lease was not from year to year.) ** AIR 1915 Cal 313 (314, 315) : 19 Cal WN 
489 (DB) ** AIR 1921 Pat 307 (308) (DB) ** AIR 1917 Pat 46 (46) : 2 Pat LJ 180 (DB) ** AIR 1935 
Oudh 90 (90) : 10 Luck 490 (DB) ** AIR 1920 Cal 858 (858) (DB) ** AIR 1919 Cal 400 (400) ** AIR 
1919 Cal 65 (66) (DB) ** AIR 1920 Cal 582 (583) (DB). 

Also see S. 106, Note 15. 
3. AIR 1950 Cal 23 (29) : ILR (1950) 2 Cal 443. 
4. AIR 1959 Cal 181: ILR (1959) 1 Cal 639. 


[But see AIR 1952 Cal 320 (322) : 86 Cal LJ 12. (Impliedly overruled in AIR 1959 Cal 181.) ** (1950) 86 
Cal LJ 12 (19). (Although S. 106, provides that a lease for manufacturing purpose will be “deemed” to be 
a lease from year to year, that does not exclude such lease from the operation and requirement in respect 
of registration of Section 107.)] 
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lease from year to year for the purposes of registration under S. 107 but may be a lease from 
year to year for the limited purpose of notice under S. 106. 


Where a lease deed was executed for a year and it was provided therein, “this is to 
remain in force until another patta is granted” it was held that the lease was not for one year 
only, as the said words expressed an intention to create or regulate the tenancy beyond the 
year and from year to year.(5) 


Since the lease deed under which the property was let out for manufacturing purposes 
was admittedly not got registered, no lease from year to year or for any term exceeding one 
year or reserving a yearly rent can be held to have been created.(6) 


Where by a document executed by the defendant in favour of plaintiff the right to 
enjoy the pond, an immovable property, for purposes of pisciculture was transferred on 
payment of certain amount annually by specifying the period for which the transfer was 
made and the document was also signed by both parties and was duly registered and after 
the expiry of the stipulated period, the plaintiff was lessee from year to year by holding 
over who could not be evicted from the pond by the defendant otherwise than by due 
process of law on termination’of the lease after terminating it by notice under S. 106 (7) If 
in the case of a monthly tenancy there is an arrangement for rent being paid yearly, it will 
not make it a yearly tenancy as contemplated under S. 107.(8) 


As to the meaning of “year” see Note 5. 
5. “For any term exceeding one year.” 


The term “year” has not been defined in this Act. It is defined in S. 3, clause (59) of 
the General Clauses Act, 1897, as “a year reckoned according to the British calendar.” By 
virtue of S. 4 of the Act that definition is to be adopted in this Act also. In Motiram v. Seth 
Laxmichand(1) where a lease was for a Sambat year i.e., from Kartik Badi 12 Sambat 1976 
to Kartik Badi 12 Sambat 1977 corresponding to 20th October 1919 to 7th November 
1920, a period which exceeded one year according to the British calendar, and it was ar- 
gued that the lease must be held to be for a term exceeding one year for the purpose of this 
section, Banker, J. C., observed : 

“I am not aware of any law by which a year calculated according to the Sambat calendar amongst Hindi 
speaking parties should be considered to mean a year according to the British calendar. The intention of the 
parties was obviously to let the house for a year only and I agree with the lower appellate Court in holding that 
the lease is not for a term exceeding a year.” 

Subsequently, however, in a case (2) Any lease for period exceeding one year can be 
made only through registered document.(3) Where the facts were exactly similar the lease 


5. (1881) 3 Mad 358 (359) (DB). 

6. 2006 (4) Rec Civ R 151 (152) (Del). 

7. AIR 1984 All 60. 

8. 1982 Mah LJ 628 (634). 

Section 107 — Note 5 

1. AIR 1924 Nag 216 (216). 

2. AIR 1928 Nag 27 (28) : 23 Nag LR 152 ** AIR 2008 (NOC) 2442 (Delhi). (Tenancy beyond period of 11 
months — Has to be by and under written lease.) 

3. AIR 2007 AP 347 ** AIR 2008 Del 56. (Lease of immovable property exceeding one year — Can only be 
executed by regd. instrument — Failure of tenant to draw regd. instrument after expiry of five years 
period of lease — Tenant also did not file suit for specific performance of renewal and merely continued 
to pay rent — Tenant holding over — Tenancy would be deemed to be month to month tenancy.) 
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was held to be for a term exceeding one year both for the purposes of the Registration Act 
and for the purposes of this section. 

In absence of registered lease deed, the lease cannot be yearly one. The lease could be 
terminated by giving notice under S. 106.(4) Where the lease agreement is for 30 years, in 
view of S. 107, it must be made by a registered instrument and an unregistered instrument 
is not permissible to hold that the property has been properly leased out.(5) 

Where a tenant is entitled to hold on so long as he pays the stipulated rent or renders 
the stipulated service, the tenancy is for a term exceeding one year.(6) But where in a lease 
there is an express term that the lessee shall vacate the property in case he fails to pay the 
rent or whenever the lessor requires him to do so, the lease is not for a term exceeding one 
year though a period exceeding one year is mentioned therein as a period of the lease, 
inasmuch as the lessor can ask the lessee to vacate even the next day and the lessee cannot 
insist on retaining possession till the expiry of the period fixed.(7) 

In an earlier case (8) it was held that a lease for the life of a lessee is a lease for a term 
exceeding one year as it entitles him to hold for more than that period if he lives so long. 

However, a contra view has been taken by the Allahabad High Court which has held 
that a lease for lifetime of the lessee is not for a term exceeding one year and registration is 
not required. A lease for indefinite period cannot be treated as confined to a specific limit 
of time so as to exceed one year.(9) 

According to Calcutta High Court tenancy for life cannot be created without compli- 
ance with provisions of S. 107 (10) 

Illustrations 


(1) A lease was described as a yearly lease, but no period was fixed and the lessor had the option to 
terminate the tenancy only if he found out a fraud or deceit on the part of the lessee. It was held that the lease 
was for a term exceeding one year(11). 


(2) Under the terms of a lease, the lessee was to pay eight annas a year as rent. If the rent was not paid 
in any year or the lessee did not behave properly towards the lessor, the lease was to come to an end automati- 
cally. No period was fixed in the lease. It was held that though the lease might continue for an indefinite 
number of years there was no certainty that it would last beyond the term of one year, and that therefore the 
lease was not one for a term exceeding one year.(12) 


HH 


4. 2002(2) Ren CJ 356 (360) (Andh Pra). 
5. 2004 (3) ICC 539 (541) (Cal). 
6. AIR 1968 Punj 385 (388) ** (1900) 2 Bom LR 488 (489) (DB). 


[See also AIR 1945 Nag 102 (103) : ILR (1945) Nag. 510. (A lease for unspecified period as long as 
the house is not sold in execution of the decree is inadmissible in evidence in the absence of registra- 
tion.) ** AIR 1930 Sind 178 (179). (Case under Registration Act.)] 


Ta (1956) 2 Mad LJ 75 (76) ** ILR (1955) Hyd 421 (423). (Such a lease is not compulsorily registrable -- 
Stipulation to pay municipal taxes in lieu of rent does not constitute it a lease reserving yearly rent.) ** 
AIR 1923 All 382 (383). (Period of lease fixed in the document was thirty years.) ** (1929) 118 Ind Cas 
702 (704) (Bom). (Period not fixed.) 


8. (1894) 18 Bom 109 (110) (DB). 

9. AIR 1971 All 297 (300) : ILR (1971) 1 All 31. 
10. AIR 1990 Cal 1 (3) : (1989) 2 Cal LT (HC) 43 
11. AIR 1917 Bom 274 (275) : 41 Bom 458 (DB). 
12. AIR 1922 All (54) (DB). 
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(3) A lease deed provided : “I have taken the land from KH and am building a shop on it. I promise and 
give it in writing that, I shall pay KH every month arent of annas three per month, In any month in which I fail 
to pay the rent KH will be competent to have the shop vacated by me.” It was held that as the lease contained 
an express condition for the payment of rent every month and as it was liable to be determined in any month 
in which a default might be made, it could not be called a lease from year to year or for a term exceeding one 
year.(13) : 

(4) A lease deed provided : “I have taken the house on lease on a monthly rent for my personal use. If 
the owner deems it necessary to have the building vacated he shall give me fifteen days prior notice where- 
upon I shall vacate the premises forthwith.” It was held that as there was no period fixed and as it could be 
determined by a fifteen days notice it was not a lease for a term exceeding one year.(14) 

(5) A lease deed provided for the payment of a monthly rent and did not specify any period. It could be 
terminated on non-payment of rent. But there was no clause to show that it would continue so long as the rent 
was paid. It was held that, in the absence of such a clause, it could not be said that it would not terminate 
before the end of the year, and that therefore it was not one for a term exceeding one year.(15) 

(6) A building was leased for an indefinite term for carrying on business. The rent was to be settled 
after a period of fifteen months from the commencement of the lease on the basis of the profits earned by the 
tenant during that period. It was held that the lease was at least for a minimum period of fifteen months and 
hence compulsorily registrable.(16) 


See also the undermentioned cases.(17) 
6. “Reserving a yearly rent.” 


The words reserving a yearly rent show that the lease is not limited to one year only.(1) 
A lease reserving a yearly rent, therefore, is one for more than a year and is really a lease 
from year to year.(2) 


[See also (1884) 8 Bom 493 (494) (DB), (The tenancy was for one year certain and the lessee had agreed to 
continue to pay the rent if the landlord allowed the land to be with him — The tenancy was held to be for 
one year only.) ** (1928) 12 RD 191 (191). (Case under Registration Act.) ** (1891) 14 Mad 271 (273) 
(DB). (Where lease provides that tenancy is determinable at any moment at the option of lessor it is not 
compulsorily registrable.)] 


13. 1897 All WN 69 (70). 


14. AIR 1967 Andh Pra 185 (185). (Lease on monthly basis but not for any specified period — Rent payable 
at the end of calendar month — Default in payment of rent for continuous 2 months entitled landlord to 
recover it from personal property of tenant — Lease is not for more than one year.) ** 1886 All WN 115 
(117) (FB). 

15. AIR 1922 Lah 43 (43) : 2 Lah 300 (DB). (Letters Patent Appeal from AIR 1921 Lah 96 (1) confirming it.) 
** AIR 1928 Lah 937 (938). 


16. AIR 1968 SC 794 (797) : (1968) 2 SCJ 614. 


17. AIR 1941 Rang 117 (117) (A lease of a rice mill executed for one month with a condition that if there was 
paddy left unmilled at the expiry of the lease, a fixed monthly rent would be paid every month for five 
years, is a lease for over one year and requires registration.) ** AIR 1947 Cal 351 (352). (Oral contract 
for lease of residential quarters — Tenant to occupy premises at least for 1 year and thereafter tenancy to 
be terminated on one month's notice — Lease held for term exceeding one year and therefore invalid for 
want of registered deed — Lease should be deemed to be from month to month under S. 106 — In such a 
case there is no valid lease for one year — AIR 1943 Cal 474, Dissented from.) 

Section 107 — Note 6 

1. AIR 1965 All 326 (332) : ILR (1965) 2 All 519 (DB) ** AIR 1958 Tripua 14 (15). (Lease of room for one 
year — Tenant agreeing to pay certain sum as rent for the year in four equal instalments — Held, that it 
was not a lease reserving yearly rent — "Yearly" imports that the lease must run for more than a year.) ** 
ILR (1957) 2 All 261 (266) ** AIR 1934 All 902 (902). (Case under Registration Act.) 

2. AIR 1965 All 326 (332) : ILR (1965) 2 All 519 (DB) ** 1956 BLJR 105 (107). (Section 107 would not 
apply to a case where the lease is cither for one year only, or for a period less than one year, even though 
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Lease of immovable property exceeding more than one year reserving the yearly rent 
requires registration and if not registered, cannot be admitted in evidence.(3) 


A lease for an indefinite period reserving a yearly rent will not cease to be one reserv- 
ing a yearly rent merely because the rent is to be paid in two six monthly instalments. (4) On 
the other hand, a lease which is terminable at the option of the lessor and which, therefore, 
can end even before the expiry of a year cannot be called a lease reserving a yearly rent 
merely because a yearly rent is mentioned in it.(5) So also, a lease which is for a period of 
one year only cannot be called a lease reserving a yearly rent though there is a mention of 
an annual rent in the deed.(6) 


7. Effect of non-registration. 


All leases coming within the first paragraph of this section, namely, leases from year 
to year, or for any term exceeding one year, or reserving a yearly rent can be made only by 
a registered instrument.(1) Where such a lease is evidenced by more documents than one, 
all such documents must be registered.(2) Where a lease is effected by a registered instru- 
ment, an agreement which affects the incidents of the tenure created by the lease and thus 
forms a part of the lease, must also be registered.(3) 


the rent for a year, or even a yearly rent is mentioned.) ** AIR 1954 Assam 102 (104) : ILR (1954) 6 
Assam 95 (DB) ** AIR 1943 Cal 474 (474) : ILR (1943) 1 Cal 34 (DB). (Oral agreement accompanied by 
possession — Yearly rent reserved — The reservation of yearly rent raises a presumption that the lease is 
from year to year, in the absence of anything to the contrary.) ** (1896) 9 CPLR 57 (58). (Case under S. 
17(d), Registration Act.) ** (1890) 14 Bom 319 (320) (DB). (Case under Registration Act.) ** AIR 1934 
All 902 (902). (Do.) 


3. 1999 WLN (UC) 699 (700) (Raj). 
4. AIR 1925 Lah 491 (492) : 6 Lah 319 (DB). (Case under Registration Act.) 


5. (1956) 2 Mad LJ 75 (76). ** ILR (1955) Hyd 421 (423). (Lease stipulating payment of municipal taxes in 
lieu of rent.) ** (1926) 92 Ind Cas 526 (527) (Lah). (Case under Registration Act.) 


[See also AIR 1925 Pat 256 (257) (DB).] 


6. ILR (1957) 2 All 261 (266) ** AIR 1954 Assam 102 (104) : ILR (1954) 6 Assam 95 (DB). (A kabuliat for 
one year only mentioning an annual rent is not a lease reserving a yearly-rent.) ** (1940) 42 Pun LR 75 
(76). (Case under Registration Act.) ** AIR 1917 Low Bur 133 (134). (Do.) 


Section 107 — Note 7 


- AIR 1974 All 424 (426) : 1974 All WR (HC) 235 ** AIR 1964 Cal 235 (238) (DB) ** 1963 All LJ 1005 
(1006) ** AIR 1962 Cal 502 (504) ** AIR 1957 Cal 625 (626) : 61 Cal WN 23 ** AIR 1954 Cal 207 (208) 
(DB) ** AIR 1950 All 661 (662) : 1950 All WR 506 ** AIR 1915 Cal 313 (314) : 19 Cal WN 489 (DB). 
(Tenancy for a year coupled with agreement to renew it from year to year — Can be created only by 
registered instrument.) ** AIR 1925 Pat 216 (224) : 4 Pat 139 (DB) ** AIR 1927 Sind 206 (207) (DB) ** 
AIR 1942 Pat 397 (399) (DB). 


4 AIR 1950 All 661 (662) : 1950 All WR 506 ** AIR 1926 Bom 384 (386) (DB) (Two documents evidenc- 
ing a lease for a term exceeding one year — Documents require registration under S. 17 (1), Registration 
Act.) 


[See AIR 1917 Mad 274 (276) (DB). (Case under Registration Act — Letter of proposal and reply of its 
acceptance — Both must be registered.)] 


3. AIR 1971 SC 751 (752) : (1971) 2 SCJ 21. (Agreement varying rent must be registered.) ** AIR 2003 
(NOC) 604 : 2003 AIHC 3529 (DB) (Cal). (Lease — Variation of terms — Change or enhancement of rent 
or addition of service charges — Does not alter the lease or cause its surrender — Nor does it bring about 
a fresh tenancy by payment and acceptance of enhanced amount of rent.) ** AIR 2003 Orissa 75. (Pay- 
ment of rent or tax in name of real owner — Is to be treated as acknowledgment of title of real owner 
unless such payment was shown to be made under compelling circumstances.) ** AIR 1957 Pat 278 


N 
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A lease deed for the period of 5 years was executed by the parties. Accordingly the 
tenant was inducted into possession of the building by the lessor. The tenant was paying 
agreed monthly rent. However, though the lease deed required registration, it was not reg- 
istered. Held that the mere fact that an unregistered instrument came into existence would 
not stand in the way of the Court to determine whether there was in fact a lease otherwise 
than through such deed. The lease not exceeding one year stood created by conduct of the 
parties and the tenant became entitled to protection under the Rent Control Act on its com- 
mencement.(4) 


Section 5 of the Burmah Shell (Acquisition of Undertaking in India) Act, 1976, con- 
templates automatic renewal of lease. The said Act being special statute vis-a-vis Transfer 
of Property Act which is a general statute, provision of S. 107 of T.P. Act which contem- 
plates execution of registered document will not apply in case of lease executed in favour 
of Burmah Shell Company and appellant/tenant exercising option to renew lease on basis 
of vested right. S. 11 of 1976 Act gives an overriding effect.(5) 


No operative lease can come into existence on the strength of an unregistered lease 
deed. The lease so created is void. The jural relationship of landlord and tenant cannot be 
traced to a document which offends the statutory prescription of registration.(6) 


A person who enter into possession as a tenant or who is already in possession as a 
tenant will not cease to be a tenant, by reason of execution of a lease deed or agreement, 
which requires registration, but is not registered. He continues to be a tenant, but claim a term 
lease, in terms of such a document.(7) An unregistered document of lease, in cases where the 
lease is required to be registered conveys no title and creates no rights in the lessee(8) 


(285) : ILR 36 Pat 471. (Finding about title cannot be based on unregistered deed.) ** (1910) 37 Cal 293 
(301) (DB). (Agreement reducing rent.) ** AIR 1934 Lah 743 (743). (Document not only varying rent but 
prescribing changes in terms of holding lease compulsorily registrable — If not registered it is not admis- 
sible.) ** AIR 1938 Cal 795 (797) ** AIR 1937 Cal 172 (175) (DB). (Document varying amount of rent.) 
** ATR 1937 Cal 499 (500). (Agreement varying the rent requires registration if the lease is registered.) ** 
AIR 1936 Cal 155 (157). (Agreement increasing rent.) ** (1912) 39 Cal 284 (297, 298) (FB). (Agreement 
embodying reduction of rent and also incidents of payment and consequences of default of payment.) ** 
AIR 1929 Lah 291 (292) : 10 Lah 685 (DB). 


Also see S. 105, Note 11. 

4. AIR 2000 SC 3523 : 2000 AIR SCW 3187 (3191) : 2000(6) SCC 394 ** AIR 2002 Kant 26. (Petitioners 
inducted into theatre pursuant to lease deed — Period of lease is more than a year — Lease deed though 
not registered, a possession of petitioners being a permissive, is lawful.) 

5. AIR 2004 SC 2206 (2210) : 2004 AIR SCW 1989. 


6. 1986 Ker LT 567 (571) ** AIR 2006 All 55 : 2006 (1) ALJ 244. (Parties were first cousins — Alleged 
lease deed was unregistered — No payment of rent at any point of time proved — No tenancy can be said 
to have been created — Even otherwise in view of close relationship of parties, theory of landlord-tenant 
relationship becomes improbable.) 


7. ILR 1993 Kar 3603 (3605). 


8. AIR 1977 SC 2149 : (1977) 2 SCJ 409. (A lease of fishery which is immovable property as defined by S. 2 
(6) of the Registration Act if it is for any term exceeding one year or reserves a yearly rent has to be 
registered as required by Section 17 (1) (d) of the Indian Registration Act, 1908 and S. 107 of the Transfer 
of Property Act.) ** (1983) 2 All Rent Cas 152 (152) ** (1981) 1 Rent CJ 235 (Delhi). (A clause allowing 
subletting contained in a lease deed required to be registered but not registered cannot be looked into.) ** 
(1980) 2 Andh LT 240. (If a lease for over a year requires registration a permanent lease by oral agreement 
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and cannot be used in evidence to prove the transaction(9) or any term of the transac- 


is not permissible.) ** AIR 1964 Cal 235 (238) (DB) ** (1962) 40 Mys LJ 861 (862). (Lease not regis- 
tered — No inference of*permanent tenancy can be drawn — It is a precarious lease.) ** AIR 1960 All 420 
(424) : ILR (1959) 2 All 561 (DB) ** AIR 1960 Cal 609 (618) ** AIR 1960 Pat 289 (291): 1960 Pat LR 
65. (The theory of lost grant cannot apply to a case where a tenancy is known to have been created 
verbally after the T. P. Act. ** AIR 1957 Cal 625 (626) : 61 Cal WN 23 ** AIR 1955 Cal 495 (496) : ILR 
(1956) 2 Cal 622 ** 1955 BLJR 20 (24). (An unregistered hukumnama under which settlement of land is 
made for building houses not bearing signatures of both the settlor and the settlee is hit by S. 107 :— Settlee 
is a mere trespasser as against the landlord.) ** AIR 1951All 608 (609). (Lease of mango grove and the 
grass on the grove land.) ** AIR 1949 Nag 389 (392) : ILR (1949) Nag 849 (DB) ** (1947) 13 Cut LT 66 
(70) (DB). (Where the alleged permanent tenancy is not created by a registered instrument the position of 
the tenant is no better than that of a tenant at will or of a monthly tenant whose tenancy is liable to 
termination on notice.) ** AIR 1943 All 279 (280). (Written agreement to lease reserving yearly rent — 
Lease in pursuance of it can be created only by registered instrument — In absence of such instrument 
proposed lessee in possession is mere licensee.) ** AIR 1925 Cal 1171 (1172, 1173) (DB). (Under such 
circumstances the tenants are only tenant at will.) ** (1905) 27 All 465 (468) (DB) ** AIR 1920 Pat 803 
(804). (Lease for life.) ** AIR 1915 Oudh 165 (166) ** (1913) 18 Ind Cas 844 (845) (DB) (Cal) ** (1912) 
36 Bom 500 (503) (DB) ** AIR 1937 Mad 656 (657) ** AIR 1916 Mad 517 (517) ** AIR 1929 All 831 
(833) ** AIR 1930 All 678 (680) (DB) ** AIR 1936 Nag 295 (295) ** AIR 1933 Cal 612 (613) ** AIR 
1932 Cal 83 (84) : 59 Cal 396 (DB) ** AIR 1916 All 219 (220) : 38 All 178 (DB) ** AIR 1925 Cal 1225 
(1226) (DB) ** (1909) 33 Bom 610 (625) (DB). (If parties conduct themselves towards each other as 
landlord and tenant and money passes from one to the other on the understanding that it should be returned 
in certain event this section is no bar to the recovery of such money — The right to recovery arises not upon 
the unregistered lease deed but upon an equity based upon the conduct of the parties and arises indepen- 
dently of the lease.) ** AIR 1942 Pat 397 (399) (DB) 


[See also AIR 1961 Raj 17 (18) : ILR (1960) 10 Raj 938. (Held, on the facts of the case, that a valid 
tenancy could be easily inferred in the circumstances even if the lease deed was inadmissible for want of 
registration, and a decree for rent could be passed.) ** AIR 1916 Cal 108 (108) (DB). (Decision on facts 
— Defendnat's acts on the property were condoned on the ground that he did them as a sort of licensee.) ** 
(1922) LR 3 (All) (Rev) 537 (538).] 


9. AIR 1955 SC 328 (331). (Unregistered patta hunda described as hukumnama purporting to create perma- 
nent settlement — Not admissible in evidence.) ** 1993 (2) Pat LJR 373 (378) **(1987) 2 All Rent Cas 
506 (509) ** (1985) 1 Cur LJ (Civ & Cri) 39 (42) (P & H) ** AIR 1984 Cal 153 (155) : (1983) 87 Cal WN 
922 ** (1983) 24 Delhi LT 355 (357) ** AIR 1977 Punj 187 : 79 Pun LR 243. (Document signed by both 
lessor and lessee requires registration under the section — If it was not registered period for which it was 
executed could not be taken into consideration by Court.) ** ILR (1975) Him Pra 383. (If a lease required 
registration and is not registered tenancy could not be created by any admissions made in the pleading.) ** 
AIR 1974 Raj 178 (181) : 1974 Raj LW 125 (DB) ** AIR 1972 All 494 (497). (Rent note not signed by 
landlord and not registered cannot be looked into for the clauses of tenancy.) ** (1966) 32 Cut LT 478. 
(An unregistered lease granting permanent tenancy cannot be looked into to prove the rent fixed.) ** AIR 
1968 Pat 26 (28) : 1968 BLJR 131 ** AIR 1967 Andh Pra 331 (336) : (1967) 1 Andh LT 345 (DB) ** AIR 
1960 All 420 (424) : ILR (1959) 2 All 561 (DB) ** 1955 Mad WN 580 (581) ** AIR 1954 Cal 207 (208) 
(DB) ** AIR 1941 Rang 117 (118). (Lease requiring registration but not registered — Lessor relying on the 
lease — One of the lessees admitting execution of the lease but pleading its invalidity — Document held 
invalid against all lessees.) ** AIR 1926 Bom 384 (386) (DB). (Where there are two clearly divisible 
agreements in the deeds, evidencing the transaction of lease, one of which makes the document compul- 
sorily registrable and the other does not, that part of the document which does not require registration can 
be looked at. But where the deeds are one indivisible transaction, S. 49., Registration Act, applies to the 
whole of the deeds and are inadmissible in evidence.) ** AIR 1916 Mad 534 (535) ** AIR 1917 Mad 735 
(736) (DB) ** AIR 1941 Rang 117 (117) (DB). (Suit for rent — Lessor could not claim rent on the basis 
of his unregistered lease.) ** AIR 1914 Mad 359 (360) (DB). (A lessee could not prove that he had 
acquired certain rights under the unregistcred deed.) ** AIR 1941 Mad 602 (603). (Terms of letting, ete.. 
cannot be proved by the unregistered document.) 
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tion(10) though it may be used for collateraì purposes (11) or for the other purposes men- 


[See also AIR 1957 Bom 119 (125) : ILR (1957) Bom 668 (DB). (Agreement to lease mill for five years 
and agreement to sell it incorporated in single document — When document is unregistered it may not be 
admissible in evidence in support of the lease but it is admissible to prove the agreement to sell which is 
severable and does not require registration.)] 


[See however AIR 1980 All 262. (Rent note executed by tenant alone for eleven months at the rate of Rs. 
5/- per month — Not a lease within meaning of S. 107 but would be a lease under S. 2 (7) of Registration 
Act — S. 49 of Registration Act did not operate to exclude document as evidence of lease on ground of 
non-registration.) ** 1954 Madh BLJ (HCR) 761 (762). (Suit for rent on registered rent note — Tenancy 
and rate of rent admitted by defendant — Question of registration of note held not material — Suit decreed — 
Rent note held not a lease.)] 


10. AIR 1978 Goa 19. (Unregistered lease deed for a fixed period exceeding one year — Not admissible for 
proving duration of lease — Duration of lease pertains to character of lease.) ** (1969) 2 Mad LJ 8. (An 
oral agreement for alleged variation in rent settled under the Registered lease cannot be proved.) ** AIR 
1967 Mad 257 (259) : (1967) 1 Mad LJ 93. (Unregistered lease — Lease deed providing that on termination 
lessee should hand over possession of property along with buildings and trees — Lessee on termination 
claiming compensation for trees planted — Held that if lessee relied on lease deed he was not entitled to 
compensation and if lease deed was inadmissible in evidence for want of registration he was not entitled 
to compensation for improvements effected.) ** 1966 BLJR 103 (104). (Unregistered lease deed — Docu- 
ment is not admissible in evidence for ascertaining contract between parties regarding time for payment of 
rent.) ** AIR 1960 Madh Pra 124 (125) : ILR (1959) Madh Pra 362 (DB) ** AIR 1959 Assam 174 (175) 
(DB). (Deed cannot be looked into to ascertain date of commencement of the lease.) ** AIR 1955 Nag 27 
(28) : ILR (1954) Nag 957 (DB). (Where in a suit for ejectment the plea of the tenant attracts the first 
paragraph of S. 107, the tenant cannot prove the fact either of a lease from year to year or a lease of 
immovable property reserving yearly rent without a registered instrument in his favour. All other evidence 
is shut out under S. 49, Registration Act, and this includes even the admission of the landlord to that 
effect.) ** AIR 1952 Mad 863 (864) : (1952) 1 Mad LJ 287. (Without any express provisions in the 
Madras Buildings (Lease and Rent Control) Act validating leases invalid under T. P. Act it cannot be held 
that the term of five years fixed under an oral lease can be taken advantage of by a tenant in an application 
for eviction under S. 7.) ** AIR 1921 Mad 337 (340) : 39 Mad LJ 639 (648) (FB). (Unregistered lease 
admissible to prove character of possession. Held no longer good law in view of subsequent Amendment.) 
** AIR 1915 Mad 76 (76) (DB) ** (1921) 63 Ind Cas 90 (91) (DB) (Lah) ** AIR 1918 Nag 74 (75) : 15 
Nag LR 31 ** AIR 1916 Mad 517 (517) ** AIR 1916 Mad 534 (535). 


11. AIR 1975 Madh Pra 230 : 1975 MPLJ 633 (FB). (An unregistered lease deed is admissible to prove the 
nature and character of possession of the defendant — S. 49 of Registration Act does not come in the way. 
AIR 1972 Madh Pra 100, Overruled.) ** AIR 2008 (NOC) 1675 : 2008 (2) ALJ 663 ** 2004 (2) HRR 384 
(392) (P & H). (To prove relationship of landlord and tenant between the parties which has never been 
denied by the plaintiff.) ** 2002 (62) DRJ 525 : 2002 (97) DLT 879 (881) ** 1992 (2) Land LR 206 (208) 
(P & H) ** (1988) 2 Ren CR 702 (704) (Punj & Har) (An unregistered lease deed can be used for assessing 
term of a lease) ** 1984 UPLT (NOC) 57 : 1984 All WC 561 ** 1984 All LJ (NOC) 1 : (1983) 9 All LR 
679 ** (1984) 1 Andh WR 149 (151, 152) ** AIR 1984 Delhi 187 : (1983) 1 Rent LR 444 ** AIR 1983 
All 164 : 1982 All WC 907. (Lease deed not registered as required u/S. 107, T. P. Act — Cannot be 
admitted in evidence for establishing either relationship of landlord and tenant, or the period of the lease 
or the rate of rent — It can, however, be admitted for establishing a collateral purpose. 1956 All LJ 625, 
Overruled.) ** 1983 All LJ 1334 : (1983) 9 All LR 649 ** 1983 Har Rent Rep 387 (389) (P & H) (Where 
by virtue of a lease deed, the property was leased out on the same day when the document was executed, 
such a lease being unregistered would not be admissible in evidence for the purpose of determining the 
conditions of lease. However, it would be admissible for the purpose of determining the nature of posses- 
sion of the person who executed the document.) ** (1982) 2 All Rent Cas 254 (256). (Where a document 
purporting to create a lease for a period of more than one year was not registered, it could not be treated as 
a lease but it could certainly be looked into for collateral purpose such as nature of possession enjoyed by 
judgment debtor and his status in regard to the building in question.) ** 1981 Mah LJ 847 (851) (Where 
an agreement created lease only for a period of eleven months, but subsequent clause in the same agree- 
ment provided for extension of period beyond one year by mutual consent of parties, in which ease tenant 
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had to pay enhanced rent then the lease would be required to be in writing and registered and terms of such 
lease could not be made valid and applicable by circumventing the provision of T. P. Act by incorporating 
them in a separate agreement. Such terms would not be admissible in evidence as being part of the terms 
of alleged lease.) ** (1981) 2 Rent CJ 580 (Raj) ** AIR 1980 All 262. (A rent note executed by the tenant 
alone for 11 months at Rs. 5/- per month is not a lease within S. 107 — However, it can be relied upon to show 
nature of possession.) ** AIR 1980 Ker 207 : 1980 Ker LT 231. (The relationship of a landlord and tenant 
under the Land Reforms Act 1 of 1964 can be proved by an unregistered document of lease.) ** AIR 1979 
All 184 ** AIR 1979 Guj 50 : (1979) 20 Guj LR 36 (DB). (An unregistered rent note though inoperative 
for want of registration can give rise to a presumption under Section 106 to establish the relationship of 
landlord and tenant.) ** 1978 All LJ 1204 : (1979) 5 All LR 24 ** AIR 1976 Ker 47 : 1975 Ker LT 128. 
(If a lessee is in possession under a lease for six months and executes a fresh lease agreeing to pay 
enhanced rent though not registered it is the best evidence of oral agreement accompanied by possession.) 
** 1976 BBCJ 328 ** AIR 1975 Guj 1 (8, 10) ** AIR 1975 Raj 147 (149) : 1975 Raj LW 77. (Where 
Registered lease deed is not required by law, the rent note is admissible in evidence and the admission or 
acknowledgment made therein by the tenant that he is in occupation of the premises as a tenant is enough 
evidence of the relationship.) ** 1974 Rajdhani LR 128. (Term premitting a tenant to sublet in tenancy 
agreement which is not registered and not produced by the landlord is separable from the essential ingre- 
dients of a lease and can be proved.) ** AIR 1971 Delhi 243 : (1971) 73 Pun LR (D) 188 ** AIR 1971 Raj 
306 (310) : 1971 Raj LW 213 ** 1970 Mah LJ (Notes) 20. ("Collateral purpose" means any purpose such 
as character of possession but not the term regarding the arbitration etc.) ** AIR 1966 All 515 (516) : 
1966 All WR (HC) 57. (Admissible for proving nature of defendant's possession (whether as a tenant or a 
licensee or a trespasser) and the amount of rent.) ** ILR (1963) Cut 643 (646). (Unregistered deed may be 
used to prove possession though not title.) ** AIR 1960 Cal 609 (618). (Deed unregistered can be relied 
on for part performance.) ** AIR 1960 J & K 63 (64). (That tenant is entitled to hold property only for a 
fixed period of years is an important term of the lease itself.) ** (1960)1 Andh WR 355. (Can be relied 
upon to show possession and enjoyment of the person to whom it is executed.) ** (1959) 25 Cut LT 147 
(150). (Admissible to show nature of possession and date of possession.) ** AIR 1956 Pat 305 (307, 308) : 
ILR 35 Pat 396 (DB). (Lease of 11 months reduced to writing — No registration — It cannot be held to 
create month to month tenancy by operation of S. 106 — It is admissible in proceedings under Bihar 
Buildings Control Act (3 of 1947) to prove the duration of the tenancy.) ** AIR 1983 All 164 (166). 
(1956) All LJ 625, Overruled.) ** AIR 1955 Nag 306 (311) : ILR (1956) Nag 10 (DB). (Admissible to 
prove nature and character of possession.) ** ILR (1955) 2 Cal 214 (222). (To explain possession of 
defendants and for establishing relationship as landlord and tenant between the plaintiff and them.) ** 
1955 Mad WN 580 (581). (For explaining the character and nature of defendant's possession.) ** AIR 
1954 Cal 207 (208) (DB). (While character and nature of possession is a collateral purpose the agreement 
to vacate without notice on expiry of lease is an essential term of the lease itself.) ** AIR1924 Nag 199 
(200). (Evidence of ownership.) ** AIR 1931 Lah 501 (502). (Where rent is mentioned in a lease which is 
inadmissible in evidence on account of its being unregistered though the figure as to the rent mentioned in 
the lease cannot be looked at in order to establish the rent fixed it might be looked at to establish what 
damages the landlord suing for arrears of rent was entitled to by way of rent.) ** AIR 1925 Lah 500 (500). 
(For the purpose of proving the lessor's title and the nature and character of the lessee's possession.) ** 
AIR 1925 Lah 491 (492) : 6 Lah 319 (DB). (Admissible to show the character of the possession held by a 
person.) ** (1931) 134 Ind Cas 1106 (1106) (Lah). (To see the nature of possession.) ** (1921) 61 Ind Cas 
328 (329) (DB) (Lah). (An unregistered deed of lease for more than a year although inadmissible in 
evidence as a lease or for proving title, may be admitted for proving an admission contained therein.) ** 
(1928) 108 Ind Cas 161 (161) (Lah). (Can be looked at to ascertain the nature of the possession of the 
lessee.) ** AIR 1915 Oudh 165 (166). (To explain the circumstances under which the lessee got into 
possession.) ** AIR 1930 Lah 915 (916). (Although the figure as to rent mentioned in an unregistered 
lease cannot be looked into to establish the rent fixed, it may be looked at to establish what damage the 
landlord suing for arrears of rent is entitled to by way of rent.) ** AIR 1932 Lah 655 (656) ** AIR 1936 
Nag 174 (176) ** AIR 1918 Nag 74 (75) : 15 Nag LR 31 ** AIR 1926 Nag 255 (256) ** AIR 1936 Nag 
295 (295, 296). (In a suit for rent on basis of a perpetual lease, if the deed is unregistered it is not admis- 
sible in evidence as the purpose cannot be described as collateral. The object is to establish the plaintiffs 
right to recover a specific sum of money as rent by the landlord: that is to establish the very title and terms 
which the law says can be effected only by a registered instrument.) ** AIR 1924 Pat 641 (644) : 3 Pat 349 
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tioned in the proviso to S. 49 of Registration Act, 1908.(12) 


However, an unregistered lease deed cannot be received in evidence to establish rela- 
tionship of landlord/tenant as collateral issue, when the finding on that issue alone would 
decide the entire fate of the case.(13) So also such unregistered lease deed cannot be used 
for establishing that the suit flat was let out for occupation by a particular officer and his 
family members and in case it is to be occupied by any other officer prior consent of land- 
lord is must.(14) The terms of the lease are certainly not collateral purpose and the rights 
therein cannot be enforced.(15) Thus an unregistered lease deed cannot be looked into for 
purposes of fixing rate of rent or period of tenancy.(16) It can however be looked into for 
the collateral purpose of determining nature and character of possession of the defendant 
with respect to the premises in the rent,(17) and for the purpose of finding out the purpose 
for which the lease was entered into.(18) 


Since the period of lease fixed under lease deed was for 15 years, it necessarily has to 
be registered. An unregistered document can be admitted in evidence for the purpose of 
proving admissions contained therein.(19) Where the suit is for declaration of title and 
recovery of possession on the ground that the defendant is a trespasser, the document is 
sought to be used for collateral purpose and is therefore admissible.(20) An unregistered 


(DB) ** AIR 1930 Pat 110 (111, 112). (The unregistered lease may be taken in evidence not as proof of 
title but for the collateral purpose of explaining the present possession.) ** AIR 1930 Pat 530 (532) (DB). 
(The document is admissible to prove the nature of defendant's possession.) ** AIR 1932 Pat 97 (101) : 11 
Pat 98 (DB). (Where a lease created by a compromise and embodied in a decree of Court is inadmissible 
for want of registration, a clause in the deed creating a first charge on the demised land as security for rent 
due is also not admissible, though standing by itself it may not amount to a lease.) ** AIR 1932 Sind 60 
(61) : 25 Sind LR 451 (DB). (Unregistered lease is admissible to calculate compensation for use and 
occupation.) 


[See also AIR 1957 Bom 119 (125) : ILR (1957) Bom 668 (DB). (Agreement containing present demise 
of property for five years and agreement to sell the property incorporated in single document — Docu- 
ment though unregistered is admissible in evidence to prove the agreement of sale as the two agpcemonts 
are clearly severable and the agreement to sell does not require registration. )] 


[But see AIR 1914 Mad 638 (638) (DB). (A lease compulsorily registrable is inadmissible without regis- 
tration to prove the nature of the possession — No longer good law.) ** (1905) 1 Nag LR 147 (149). (Not 
good law.)] 

12. But see AIR 1942 Oudh 231 (236) : 17 Luck 530 (DB). (For purposes of S. 53-A of the Act.) 


13. 2000 AIHC 4841 (4845) : 2000 (5) Andh LT 561 ** 2003 (71) DRJ 482 (487). (A lease for five years was 
created by way of non-registered lease deed. Because of non-registration of the lease agreement, it cannot 
affect the suit property, nor it can be received as evidence of tenancy for a period of five years.) 


14. 2001 (2) Cal HN 706 (715). 
15. 1994 (1) Ren CR 721 (723) (Punj & Har). 
16. 1985 All LJ 498 (500). 


17. 1998 (3) Cur CC 313 (317) (Punj & Har). (In instant case arrangement of partnership was in fact sub- 
lease.) ** 2001 (2) Cal HN 706 (713) (DB). (Any collateral transaction not required to be effected by a 
registered instrument.) 


18. 1997 (1) Goa LT 90D (102 D) ** AIR 2001 Ker 177 (DB). (Unregistered lease deeds — Are void — It 
cannot be looked into for purpose of showing that leases were created by those documents — Those 
documents however can be looked into for purpose of finding out nature of agreement executed between 
parties.) 


19. 2007 (5) Andh LD 461 (465). 
20. 2000 AIHC 3016 (3022) (Pat). 
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lease deed can also be looked into for collateral purpose to see whether permission to sub- 
let the property was given.(21) An unregistered and unstamped rent note can be looked for 
ascertaining whether roof of a demised single storeyed building did not form part of the 
demised building and the rent note.(22) 

Where a lease being for a term exceeding one year, is required to be registered but has 
not been registered, it is invalid and its duration is to be determined under S. 106 according 
to the purpose of the lease.(23) Where the lease deed is an unregistered document, it cannot 
be used for the purpose of establishing that the document created, declared, assigned, lim- 
ited or extinguished any right to property comprised in the document because the document 
would create only month to month tenancy as per S. 107.(24) In the absence of a registered 
lease what comes into force is a tenancy from month to month or year to year depending 
upon the purpose thereof. It does so by reason of delivery of possession, and agreement and 
the inducted possession as a tenant being assented to by the lessor. Such a tenancy is termi- 
nable by a notice to quit under S. 106. A conjoint reading of Ss. 106 and 107 makes it 
clear.(25) After expiry of the lease period of 3 years, no fresh lease was executed. The 
lessee continued to be in possession. The lease has to be treated as from month to month 
terminable by 15 days notice.(26) The rent note executed by the tenant alone is not within 
the mischief under S. 107 and its registration is not compulsory.(27) 

Where however a rent note is executed by the tenant and at its bottom is the endorse- 
ment by the landlord “he has accepted the terms”, that endorsement makes the document a 
bilateral one and it takes the colour of lease deed and ceases to be rent note and if necessary 
would require registration under S.107.(28) 


All other leases whose registration is not compulsory under section 17(1)(d) of the 
Registration Act become compulsorily registrable if reduced in writing by virtue of the 
second paragraph of section 107 T. P. Act, but it is admissible to prove, the nature and 
character of possession.(29) 

Where a tenant was inducted under a valid lease for 5 years and thereafter West Ben- 
gal Premises Rent Control Act came into force and the lease was renewed for a further 
period of 5 years under a lease which was found to be void for want of registration the 


21. 1999 AIHC 2005 (2006) (Punj & Har). 
22. AIR 1986 Delhi 236 (242). 


23. AIR 1968 Pat 26 (28) : 1968 BLJR 131 ** 1968 Raj LW 334 (336) ** AIR 1966 Pat 93 (95) : 1966 BLJR 445 
** ILR (1956) 6 Raj 10i4 (1017). (An implied contract under S. 106 presupposes a valid contract. Hence 
where a lease reserving yearly rent has not been registered, a yearly tenancy cannot come into existence.) 
vee ILR (1954) 4 Raj 570 (573). (Lease of shops for 3 years — Deed not stamped or registered — Rela- 
tionship of landlord and tenant — Admitted — Tenancy from month to month and not a tenancy at will 
can be presumed under Section 106.) 


24. 2004 (1) Ker LT 924 (931) (DB). 


25. 1999 (80) DLT 679 (688) ** 2008 (72) All Ind Cas 606 (608) (Del) ** 2005 (4) All MR 371 (374) ** 2004 
(118) Com Cas 190 (199) (Guj). 


26. 2000 AIHC 1990 (1993) : 2000 (84) DLT 337. 
27. AIR 1980 Madh Pra 117. 
28. 1996 (64) DLT 641 (643). 


29. AIR 1975 Madh Pra 230: 1975 MPLJ 230 (FB) ** 1973 WLN 841. (A tenancy under an unregistered 
lease is to be treated as a monthly tenancy.) 
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tenant could claim fixation of standard rent under the rent Act because he became a statu- 
tory tenant under the Act when it applied and was in lawful possession at the time. (30) 


If the lessee has entered into possession the lessor cannot sue him for rent on the basis 
of the unregistered lease deed.(31) But he can claim damages from the lessee for use and 
occupation of the property.(32) 

Where a tenant is in possession under unregistered lease and no rent is paid by him, 
his possession becomes wrongful from the time of his entry but if rent is paid subsequently 
and accepted by the landlord a relationship of landlord and tenant comes into existence. (33) 


If a lease is required to be registered under this section but is not registered, a suit for 
specific performance is maintainable against the defaulting party to compete it to register 
the lease.(34) 


Where the ‘Kabuliyat’ or the rent note evidencing the oral agreement of lease be- 
tween the parties, is not in respect of a lease from year to year or for any term exceeding 
one year or reserving an yearly rent, as such it is not required to be registered, moreso 
because the ‘kabuliyat’ or the rent note is unilateral document executed by lessee alone, it 
does not fall within the third clause of S. 107 of the T. P. Act. Thus the rent note or the 
‘kabuliyat’ in the instant case is not an instrument answering the description of ‘lease’, as 
contained in section 107 of the Act, and, therefore, it does not require registration. 

There is no conflict in describing the lease as oral and at the same time producing a 
‘kabuliyat’ or a rent note executed by the lessee alone, in support of the alleged oral con- 
tract of lease.(35) 

Where a rent note created a monthly tenancy did not specify the time for which the 
tenancy had been created, and was otherwise validly executed, it would not be inadmissible 
for want of registration nor could an inference be drawn therefrom that it was for a period 
less than one year.(36) Where the lessee was allowed to continue even after the expiry of 
the lease period and the lessor had been receiving rent without taking action to evict the 
lessee for a period of 12 years but no oral agreement to give a permanent tenancy had been 
established by positive evidence it could not be assumed that there had been an oral agree- 


30. AIR 1980 SC 226 : (1979) 2 Rent LR 470. 
31. AIR 1936 Cal 628 (629) : 62 Cal 294. (Even S. 53-A cannot enable a lessor to claim rent under the 
unregistered deed.) 


[See also AIR 1961 Raj 17 (18) : ILR (1960) 10 Raj 938. (Held that on the facts of the case a valid tenancy 
could be easily inferred even if the lease-deed was inadmissible for want of registration and a decree for 
rent could be passed.)] 


32. (1909) 31 All 276 (278) (SB) ** AIR 1924 Oudh 97 (98) ** AIR 1928 Oudh 479 (480) (DB) ** AIR 1937 
Mad 656 (657, 658) ** AIR 1942 Oudh 93 (95) : 17 Luck 205 (DB) ** AIR 1930 Lah 915 (916) ** (1911) 
11 Ind Cas 23 (23) (DB) (Mad) ** AIR 1925 All 100 (101) (DB) ** AIR 1935 All 785 (785) ** (1909) 12 
Oudh Cas 140 (143) (DB). (Decree for damages for use and occupation granted on basis of possession 
and kabuliat.) ** (1906) 9 Oudh Cas 296 (299, 300) (DB) ** AIR 1942 Oudh 408 (409) : 18 Luck 21" 
1984 All LJ 518. 


Also see S. 105, Notes 19, 70 and S. 108 (1) Note 12. 
33. AIR 1972 Pat 7 (10) : 1971 BLJR 424 (DB). 
34. AIR 1916 Low Bur 34 (35) : 8 Low Bur Rul 351. 
35. AIR 1981 Raj 206 : 1981 Raj LW 254 ** 1984 All LJ 518. 
36. (1977) 1 Rent LR 185 (189) (Guj). 
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ment to grant a permanent lease and the lessee could be evicted from the suit premises. 
Even if the oral agreement to give a permanent lease was proved still the lessee could not 
set up such an oral agreement in view of the provision of S. 107 which provides that in 
cases of lease for one year and more the lease should be in writing.(37) 

See also section 105, Note 19. 

Where the lease is said to be for the period of 3 years, it must be registered. Oral 
evidence in support of a letter spelling out any understanding between the parties cannot 
give rise to a lease.(38) 

In instant case a monthly tenancy for a fixed period of some years was created by a 
registered document. On expiry of the said period, the landlord sought eviction of tenant. 
The eviction suit was resisted by the tenant on the plea that there was oral arrangement 
between the parties whereunder he was entitled to remain in possession for some years 
more. However, the said oral arrangement was not made part of the registered lease deed. 
Hence, the said defence was untenable in law.(39) 

There was a lease for 10 years for running saw mill, lessee handed over property to 
third party without consent of lessor, subsequently lessor consented orally but no written 
contract was entered into. Thus a monthly tenancy came into existence and in absence of 
compliance with S. 107, the third party could claim terms and conditions of tenancy in his 
favour as per original lease in favour of lessee.(40) 

8. Lease coming within the first paragraph created by oral agreement, if can be 
treated as valid lease under second paragraph. 

The word “only” in the first paragraph makes it clear that leases coming within its 
scope cannot be created otherwise than by a registered instrument,(1) e.g. by oral agree- 
ment accompanied by delivery of possession.(2) But all other leases can, under the second 
paragraph of the section, be created by oral agreement accompanied by delivery of posses- 
aE a 
37. (1980) 2 Mad LJ 566 (568, 569). 

38. 1998 (75) DLT 620 (623). 
39. 2001 (90) DLT 769 (772). 
40. AIR 1989 Mad 321 (322) : (1988) 2 Mad LJ 78.. 
Section 107 — Note 8 


1. AIR 1931 PC 79 (80) : 58 Ind App 91 ** (1909) 33 Bom 610 (624) (DB) ** AIR 1942 Oudh 93 (95) : 17 
Luck 205 (DB). (Fishery rights constitute immovable Property and the provisions of S. 107 exclude the 
possibility of an oral lease of such tights for a term exceeding one year. To be valid it must be in writing 
registered.) 


2. AIR 1957 Cal 625 (626) : 61 Cal WN 23. (Lease reserving yearly rent.) ** AIR 1926 Pat 130 (135): 5 Pat 
80 (DB). (Permanent lease can only be created by registered instruemnt — Delivery of possession is not 
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sion. The question arises whether a lease falling within the first paragraph of the section but 
made only by oral agreement accompanied by delivery of possession can be treated as a 
valid lease of the kind referred to in the second paragraph. It has been held that it can be so 
treated. Thus, a lease for more than a year, by oral agreement and delivery of possession 
was treated as a lease for one year.(3) It has also been held that if, in such a case, after the 
expiry of the first year the lessor accepts rent from the lessee and assents to his continuing 
in possession the lease is renewed from year to year or month to month under S. 116 ac- 
cording to the purpose of the tenancy.(4) 

Even if a lease deed which required registration under S. 107, was not registered, the 
lease would be treated as from month to month.(5) Where the tenant was running manufac- 
turing business and claimed year to year tenancy but there was no registered lease deed, the 
tenancy has to be treated as monthly and quit notice of 15 days was sufficient.(6) 

Before the year 1904 a lease for one year could be made by an unregistered instru- 
ment. Hence, where a lease for fifteen years was granted by an unregistered instrument, it 
was held that though the lease was inoperative for the term of fifteen years it was valid for 
the first year under the second paragraph of the section and the lessee’s possession thereaf- 
ter was held to be as a tenant holding over with the consent of the lessor.(7) 


Where there was an oral lease for a period of one year and rent was payable on expiry 


(Oral lease cannot be made.) ** AIR 1914 Mad 84 (85) (DB) ** AIR 1937 Rang 180 (181, 182) (DB). 


[See also (1897) 1 Cal WN 142 (143) (DB). (Trespasser granting lease — Real owner accepting rent from 
the lessee -- Held, there being no contract of lessee as between real owner and the lessee as required by S. 
107 mere acceptance did not create relationship of landlord and tenant.) 


3. AIR 1943 Cal 474 (474, 475) : ILR (1943) 1 Cal 34 (DB) ** 2002 (2) Cal HN 627 (631). (For purpose of 
creation of lease other than from year to year, oral agreement accompanied by delivery of possession is 
sufficient.) ** (1913) 20 Ind Cas 715 (716) (DB) (Cal). (Section 107 of the Act does not prevent the 
creation of a verbal lease for one year by the lessor giving possession to, and accepting rent from the 
lessee for that year.) ** AIR 1940 Cal 89 (90, 91) : ILR (1939) 2 Cal 254 ** AIR 1933 Pat 485 (488). 
(Section 107 only prescribes the mode of creation of a lease. The effect of its non-compliance will be that 
the lease will be of no effect for the period. The statute does not say about the rights of the parties under 
the invalid lease. Confirmed in Letters Patent Appeal reported in AIR 1934 Pat 369.) ** AIR 1941 Pat 244 
(245) ** (1910) 5 Ind Cas 277 (277) (Cal) (After first year if the lessee is allowed to hold on it is tenancy 
by sufferance.) 

[See also AIR 1944 Cal 84 (85, 87) (DB). (Lease treated as from month to month.) ** AIR 1926 Nag 147 
(148). (Lease for five years not registered — Held, a lease from month to month.)] 

[But see AIR 1957 Cal 625 (626) : 61 Cal WN 23. (Oral lease reserving yearly rent — Cannot be held that 
there is a valid lease for at least one year.) ** AIR 1947 Cal 351 (352). (AIR 1943 Cal 474, Dissented from 
— In such a case under S. 106 the lease of a house would be deemed to be one from month to month — 
AIR 1916 Cal 358, Rel. on.)] 

4. AIR 1944 Pat 30 (31, 33) : 22 Pat 554 (DB). (Permanent tenancy by oral grant without any registered 
instrument is void — Lessee entering into possession and creating permanent structures within knowl- 
edge of landlord and also continuing in possession for a long period — Held, that no permanent tenancy 
could be created by estoppel without a registered instrument and that the tenancy was only month to 
month tenancy determinable by 15 days’ notice under S. 106.) ** AIR 1943 Cal 474 (474, 475) : ILR 
(1943) 1 Cal 34 (DB). 

5. 1995 (1) Bom CR 620 (631) ** 1998 ATHC 2949 (2950) : 1998 (73) ALT 34. 


6. 1998 (71) DLT 477 (480) ** AIR 2009 (NOC) 2463 (Mad). (Manufacturing lease — Lease agreement for 
five years was not registered same, held, invalid.) 


7. (1913) 18 Ind Cas 844 (846) (DB) (Cal). 
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of 3 months it would fall within the expression “all other leases” and could be entered into 
by oral agreement accompanied by delivery of possession as it was neither from year to 
year nor for a term exceeding one year nor was it a contract of lease reserving yearly 
rent.(8) 

Lease of pond belonging to a Gram Panchayat for 10 years created by oral agreement 
is illegal.(9) 

9. Paragraph 2. 

The preceding paragraph deals with lease “from year to year” or for a “term exceed- 
ing one year or reserving a yearly rent”. All these expressions denote a lease for more than 
a year.(1) This paragraph deals with all other lease, i.e., with leases for a term of one year or 
less. A lease for one year means a lease for a term of one year certain. If there is a possibil- 
ity of its being undermentioned at the end of one year it will not be included in this para- 
graph but in the preceding paragraph and will have to be made by a registered document. (2) 

A lease under this paragraph for a period of one year or less can be effected only in 
two ways 

(1) by a registered instrument,(3) or 

(2) by oral agreement accompanied by delivery of possession.(4) 

The word “registered” occurring before the word “instrument” was inserted in the 
section only in 1904. Until that year a lease coming within this paragraph, even when 
effected in writing was not required to be registered.(5) After that year, however, if a lease 
coming under this paragraph is effected by an instrument, the instrument must be regis- 
tered.(6) In the case of a lease by a registered instrument, delivery of possession is not 
necessary.(7) As to the effect of non-registration of such a document on the transfer, see 
Note 7. 


8. AIR 1981 Raj 206 (208) : 1981 Raj LW 254. 
9. AIR 1998 Cal 270 (271) : 1998 (2) Ren CR 425. 
Section 107 — Note 9 

1. ILR (1957) 2 All 261 (266). 

2. See (1886) 13 Cal 113 (114) (DB). (Case under Registration Act.) 

3. 1980 Kash LJ 60. (A lease deed falling under second part of Section 107 is compulsorily registrable.) ** 
1993 (1) Cur LJ (CCR) 556 (557) (P & H). (Once the lease deed has been reduced into writing, then it does 
require registration even if the same is for period of three months.) ** 1938 Oudh WN 1080 (1083). 


(Where a lease of a house for eight months is reduced to writing it is under S. 107 of the Transfer of 
Property Act compulsorily registrable.) ** AIR 1936 Pat 372 (377) : 15 Pat 460 (DB). 

4. AIR 1958 All 32 (33) : 1957 All LJ 507. (Monthly tenancy can be so created.) ** ILR (1957) 2 All 261 
(267) ** AIR 1918 Cal 906 (907) : 44 Cal 214 (DB). (Tenancy at will can be created verbally.) ** (1910) 
5 Ind Cas 826 (826) (DB) (Mad) ** (1897) All WN 69 (70) ** AIR 1942 Oudh 408 (409) : 18 Luck 201. 


5. (1894) 17 Mad 275 (277) (DB). 
6. 1968 Raj LW 334 (336) ** (1911) 11 Ind Cas 863 (863). (Low Bur.) ** AIR 1936 Nag 174 (175) ** AIR 
1931 Lah 501 (502). 


7. AIR 1948 Pat 446 (447) ** AIR 1926 Pat 508 (S11, 512) : ILR 6 Pat 94. (The English common Law 
doctrine that a lessee is not regarded a tenant for certain purposes unless he is actually put in possession of 
the demised property, and so he cannot, unless he is so put in possession, maintain any action for an 
infringement of his rights based upon actual Possession applies only to leases for a term of years.) 
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A lease of a building to which Bihar Buildings (‘Lease, Rent and Eviction) Act, 1982 
is attracted must be created in one or other manner provided in S. 107 of the T. P. Act. If the 
lease is made even for a period of one year or less by an instrument, it shall have to be 
tegistered.(8) 

As to the second mode of creating a lease referred to above, a mere oral agreement to 
give a lease is not enough. It must, in order to create a valid lease, be accompanied by 
delivery of possession.(9) ‘Delivery of possession” means actual delivery.(10) Where such 
delivery is not possible, the lease must be effected in the first mode only, i-e., by a regis- 
tered instrument.(11) But it has been held that it is not necessary that delivery of possession 
must be physical at the time of the agreement and that the delivery of constructive posses- 
sion is quite sufficient for the purpose of the section.(12) Dehors the instrument parties can 
create a lease as envisaged in the second paragraph of S. 107. Thus when it is admitted by 
parties that appellant was inducted into the possession of the building by the owner thereof 
and that appellant was paying rent in respect of the building, the legal character of appellant’s 
possession has to be attributed to a jural relationship cannot be placed anything different 
from that of lessor and lessee falling within purview of the second paragraph af S. 107 of 
the Act.(13) In the undermentioned Full Bench case (14) of the Lahore High Court, a mort- 
gage with possession was executed in favour of a person. The mortgagor, however, did not 
vacate the property but executed a kabuliyat in favour of the mortgagee. The mortgagee 
afterwards sued for rent. It was held that in the circumstances a lease must be considered to 
have come into being as the result of the oral agreement and delivery of possession. A 
similar view has been expressed by the High Courts of Assam, (15) and of Madhya 
Pradesh(16) also. Similarly where the lessor did not execute any document but the lessee 


8. 1989 Pat LJR (HC) 1163 (1165). (AIR 1956 Pat 305 and AIR 1981 Pat 275 Held, no longer good law.) 

9. AIR 1957 Orissa 276 (279) : ILR (1957) Cut 509. (Where there is a great lacuna regarding delivery of 
possession in favour of the person who claims to be the lessee no title is created in his favour. As such, he 
is not competent to bring a suit for ejectment even as against a trespasser.) ** AIR 1952 Punj 403 (405) ** 
(1911) 11 Ind Cas 849 (850) (Low Bur) ** AIR 1941 Pat 577 (583) : 20 Pat 346 (DB). (Title cannot be 
complete without delivery of possession.) ** AIR 1934 Pesh 81 (81) ** AIR 1926 Oudh 609 (610). 


10. AIR 1926 Oudh 609 (610) ** AIR 1914 Cal 754 (754) (DB). 

[See also AIR 1934 Pesh 81 (81). (Delivery of the key of a vacated bungalow is sufficient delivery of 
possession.)] 
See also Section 54, Note 22. 

11. AIR 1939 Lah 162 (163). 

12. AIR 1958 Tripura 14 (16). (Tenant already in possession — Delivery of constructive possession held 
sufficient for S. 107.) ** AIR 1957 Orissa 276 (279) : ILR (1957) Cut 509. ("Delivery of possession" 
includes constructive possession also when the lessor is in possession of the land through his mortgagee 
or his tenant and they are attorned to the lessee; but if the lessor is not in possession either actually or 
constructively and the land is in possession of a trespasser asserting adverse and independent right, actual 
delivery of possession is compulsory in order to satisfy the conditions of S. 107 — Acceptance of rent 
without delivery of possession is not enough.) ** AIR 1943 Lah 127 (129) : ILR (1943) Lah 695 (FB). 
(What is regarded as sufficient delivery of possession to complete a gift made by a Muslim or a Hindu 
should be enough under this section as well.) 

13. AIR 2000 SC 3523 : 2000 AIR SCW 3187 (3191). 

14. AIR 1943 Lah 127 (129) : ILR (1943) Lah 695 (FB). 

15. AIR 1957 Assam 188 (192). 

16. AIR 1958 Madh Pra 146 (148) : 1957 Jab LJ 1033. 
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alone executed a kabuliyat, it was held that it may be presumed under Section 114, Evi- 
dence Act that there must have been an oral agreement between the lessor and the lessee on 
the terms of which the lessee was put in possession of the property and there was, therefore, 
an oral agreement accompanied by delivery of possession which satisfied the requirements 
of Section 107.(17) 

Where the lease is effected by an oral agreement accompanied by delivery of posses- 
sion and there is also an unregistered instrument evidencing it, the question arises whether 
the existence of the unregistered instrument prevents the passing of title by delivery. Under 
S. 49 of the Registration Act, 1908, before its amendment in 1929, it was held that section 
applied to documents compulsorily registrable under the Registration Act only and the 
document of lease for one year or less, being not compulsorily registrable under the Regis- 
tration Act, could be admitted in evidence to prove the oral agreement embodied in it 
which, when accompanied by delivery of possession would create a valid lease.(18) The 
words “or by any provision of the Transfer of Property Act, 1882” were inserted in 1929 in 
S. 49 of the Registration Act and it is now çlear that the ground that was available for the 
admissibility of such documents before 1929 is now no longer available.(19) In the 
undermentioned Madras case, (20) however, decided after the above amendment is S. 49 of 
the Registration Act, an unregistered document of a lease for one year was admitted in 
evidence to prove the oral agreement. The amendment was not adverted to and the Court 
merely followed a Full Bench decision given before the amendment. 

When a lease is effected by oral agreement accompanied by delivery of possession 
and there is a kabuliat executed by the lessee, it can be admitted in evidence to prove the 
oral agreement.(21) 

Oral agreement of lease for 11 months was entered into between the parties and ac- 
cordingly delivery of possession was given to the tenant. Thereafter the terms and condi- 
tions of the oral lease were reduced in writing. Same did not require registration. The lease 
was renewed from time to time for some years. On expiry of the last term of renewal, the 
tenant had no right to occupy the premises under law. The tenancy was for a fixed period of 
11 months and not from month to month.(22) 

For the purpose of creation of a lease of an immovable property other than from year 
to year or for any term exceeding one year or reserving a yearly rent, oral agreement ac- 
companied by delivery of possession is sufficient. Therefore, if a property is already the 
subject-matter of a tenancy, during continuance of such tenancy, the landlord cannot create 
another monthly tenancy over the self-same property by taking advantage of doctrine of 
ee Seen eee 
17. AIR 1954 All 475 (480) : ILR (1955) 1 All 622 (DB). 

18. AIR 1931 Lah 501 (502) ** AIR 1921 Mad 337 (340) : 44 Mad 55 (FB) ** AIR 1931 Mad 352 (352). 
[See also AIR 1928 All 726 (730) : 50 All 986 (FB). (Case under S. 54 of the Transfer of Property Act.)] 

19. 1938 Oudh WN 1080 (1083), (A lease for eight months.) 

20. AIR 1936 Mad 301 (303) : 59 Mad 779 (DB). 

21. AIR 1943 Lah 127 (128) : ILR (1943) Lah 695 (FB) ** ATR 1962 All 604 (606) : 1962 All LJ 773 ** AIR 
1958 Tripura 14 (15) ** ILR (1957) 2 All 261 (267) (DB) ** AIR 1955 Raj 167 (170) : 1955 Raj LW 129 
** (1910) 5 Ind Cas 826 (826) (DB) (Mad) ** (1910) 6 Ind Cas 201 (203) (DB) (Mad) ** AIR 1922 All 
54 (54) (DB). 

22. 1997 (1) Pat LJR 630 (634). 
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concurrent lease in violation of the provisions contained in S. 54.(23) 


Where the lease is oral one, rent is paid monthly and manufacturing process is carried 
on in the leased premises, 15 days’ notice to terminate the lease is valid and 6 months 
notice is not required. (24) Oral lease of a sugar factory for a particular crushing season 
extending to 9 months, even if later reduced in writing by way of a memorandum it is not 
registrable. It was not for a period exceeding one year nor there was any agreement to pay 
yearly rent.(25) 


Where terms of a lease are reduced to writing and of a complex nature not capable of 
being easily remembered the lease cannot be said to be oral because possession was deliv- 
ered on the oral understanding.(26) 


If after termination of tenancy by landlord the tenant executes an undertaking to va- 
cate by later date it does not amount to create a new lease.(27) 


Where under an oral agreement to lease for 5 years tenant is inducted and advance 
rent for 3 months is paid but no lease is executed he becomes a tenant at will.(28) 


An oral lease can be given to Govt. without infringing Art. 299 of the Constitution.(29) 
See also Note 21 on section 54. 


In the undermentioned case (30) there was an oral lease which was not for agricultural 
or manufacturing purposes. There was stipulation for payment of annual rent. It was held 
that it was a lease from month to month, under S. 106 for the purpose of notice and not a 
lease from year to year. A lease from year to year could be made only by a registered 
instrument. The stipulation regarding annual payment was not contained in any document 
and would not come in the way of presuming month to month tenancy under S. 106. 

10. Paragraph 3. 

This paragraph was added in 1929 by S. 55 of the Transfer of Property (Amendment) 
Act, 1929. Prior thereto, there was a difference of opinion on the question whether a kabuliat 
or other document signed by the lessee only could be called a lease-deed within the mean- 
ing of this section. One view was that a lease being a transfer under the Act, it could not be 
effected by a document not signed by the transferor and that consequently a kabuliat being 
signed by only the lessee could not be called a lease within the meaning of this section.(1) 


23. AIR 2005 Cal 281 (DB). (AIR 1922 Cal 412 (2) and (1951) 55 Cal WN 86, Held not good law in view of 
AIR 1936 PC 230.) 


24. AIR 2002 Andh Pra 465 (472) : 2002 (4) Andh LD 508 ** 2006 (3) ALJ (NOC) 537. (Oral lease agree- 
ment for period of 5 years — Not admissible for want of being in writing and registered — Consequently 
in terms of such agreement by which 6 months prior notice was made necessary for termination of ten- 
ancy, could not be taken into consideration.) 


25. 2003 (3) Andh LT 360 : 2003 (3) Andh LD 319 (327). 
26. AIR 1972 Delhi 171 (FB). 
27. AIR 1972 Gauhati 65. 
28. (1980) 2 Kant LJ 335. 
29. 1981 All LJ 248 : 1981 All CJ 159. 
30. 1968 Raj LW 412 (415). 
Section 107 — Note 10 


1. AIR 1960 Pat 344 (348) : ILR 39 Pat 140 (FB). (Before the amendment of 1929 a patta executed by a 
lessor could create a lease but not a Kabuliat executed by the lessee.) ** ILR (1954) 1 All 563 (566) (DB) 
** AIR 1953 All 499 (500) (DB) ** (1909) ILR 32 Mad 532 (533) (DB) ** AIR 1924 All 5 14 (518): 46 
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According to the contrary view a kabuliat, although signed by a lessee, was sufficient to 
operate as a lease under this section if it was accepted by the lessor.(2) 


The third paragraph of the section has now set the conflict at rest and it 
is now clear that a document signed only by the lessee(3) or only by the les- 


All 303 (DB) ** AIR 1930 All 678 (680) (DB) ** (1904) 26 All 368 (369) (DB). (Per Blair J.) ** (1905) 
27 All 190 (191) (DB) ** AIR 1925 Nag 121 (122) ** AIR 1935 Pat 291 (293, 303) : 14 Pat 672 (FB) ** 
(1909) 2 Ind Cas 994 (995) (DB) (Cal) ** (1910) 5 Ind Cas 350 (351) (All) ** AIR 1927 Rang 169 (169) : 
5 Rang 95. (Document executed by lessee alone agreeing to pay rent and occupy the premises.) ** AIR 
1925 Rang 273 (274) : 3 Rang 379 (Obiter.) ** AIR 1937 All 36 (37, 38) (DB) ** (1905) 27 All 136 (137) 
** ATR 1927 All 729 (729) (DB) ** AIR 1926 Nag 389 (392) : 24 Nag LR 68 ** AIR 1938 All 32 (33) ** 
(1906) 9 Oudh Cas 296 (298, 299) (DB) ** (1909) 12 Oudh Cas 140 (141) (DB) ** AIR 1925 Bom 512 
(512) (DB) ** AIR 1939 Lah 423 (425) : ILR (1940) Lah 70 (DB) ** (1940) 42 Punj LR 75 (76). (A rent 
deed does not fall within the purview of S. 107 of the Transfer of Property Act, in view of the definition 
of lease in S. 10 of the Transfer of Property Act.) 


2. AIR 1966 Cal 97 (98) : 69 Cal WN 833 ** AIR 1951 Cal 361 (364) : ILR (1951) 2 Cal 444 (DB). (The 
facts that the lease is stated to be an indenture and contains mutual covenants by the lessor and the lessee 
are not conclusive to show that the document to be valid must be executed by the lessor and the lessee.) ** 
AIR 1948 Nag 404 (406) : ILR (1948) Nag 73 ** (1912) 39 Cal 1016 (1024) (DB) ** (1938) 42 Cal WN 
771 (773). (Presumed.) ** AIR 1928 Cal 392 (396) : 55 Cal 435 (DB) ** 1926 Bom 374 (374) (DB) 
(NOTE.— Point not decided but seems to have been assumed.) ** (1912) 35 Mad 95 (100, 101) (FB). 
(Overruling 30 Mad 322.) ** AIR 1938 Mad 100 (101) (DB). (35 Mad 95, Followed. Lease of reversion.) 
** AIR 1914 Mad 96 (97) (DB) ** (1904) 7 Oudh Cas 169 (172) ** (1905) 8 Oudh Cas 197 (199) (DB) 
** AIR 1947 Pat 78 (79) (DB). (Patta signed by lessor and Kabuliat signed by lessee — Overruled, on 
another point in AIR 1949 Pat 278 (FB).) ** 1947 Rang LR 394 (395). (Unilateral deed by tenant — 
Registration — Question as to registration has to be determined by S. 17, Registration Act, and not by S. 
107, T. P. Act — Deed does not require registration.) ** AIR 1944 Pat 35 (36). (Where a person is put in 
possession under the agreement to lease which is expressed in two registered documents patta signed by 
landlord alone and kabuliyat signed by tenant alone, the transaction does not operate to transfer the right 
of enjoyment and is not a validly executed lease.) 


3. AIR 1952 SC 23 (27) : 1952 SCR 269 ** AIR 1962 All 604 (605) : 1962 All LJ 773 ** AIR 1960 Cal 40 
(43) ** (1960) 64 Cal WN 293 (301) ** AIR 1959 Assam 57 (58) : ILR (1957) 9 Assam 16 (DB). (Though 
document cannot be used to enforce the lease it can be used for the collateral purpose of showing that the 
defendant came into occupation as tenant.) ** AIR 1959 Ker 400 (400) : 1959 Ker LT 247 (DB). 
("Coolicharth" executed by lessee only.) ** AIR 1959 Raj 24 (27) : ILR (1959) 9 Raj 31. (Held, that in 
view of the admission of the condition in the lease, contained in the written statement of the lessee. it was 
unnecessary to go into the question of validity of the lease for want of execution by the lessor.) ** AIR 
1959 Raj 240 (241, 242) : ILR (1958) 8 Raj 466 ** (1959) 63 Cal WN 535 (538, 539) ** ILR (1959) Cut 
296 (297) ** AIR 1958 Madh Pra 146 (148) : 1957 Jab LJ 1033 ** AIR 1957 Cal 479 (481) : 61 Cal WN 
841 (DB). (But there is no bar against using it when referred to in plaint to explain plaintiff's case in the 
plaint.) ** AIR 1957 Orissa 276 (278) : ILR (1957) Cut 509 ** AIR 1957 Pat 24 (29). 


(Overruled on another point in AIR 1971 SC 310.) ** AIR 1957 Pat 331 (333) (DB). (Kabuliat not 
executed by lessor — Contract is invalid — Terms of contract cannot be proved by any other evidence.) 
** AIR 1957 Tripura 1 (6). (Perpetual lease executed only by lessee — Not operative as perpetual lease 
but only as month to month tenancy.) ** AIR 1955 Raj 167 (170) : 1955 Raj LW 139. (Unregistered rent 
note executed by tenant for a period of one year — Lease not created under S. 107.) ** (1955) 59 Cal WN 
1150 (1154, 1155). (Proof of terms of contract is barred by S. 91, Evidence Act.) ** (1955) 8 Sau LR 378 
(381). (Document of lease not signed by lessor — Document is admissible as evidence of part perfor- 
mance of agreement to grant lease under S. 53A.) ** ILR (1954) 1 All 563 (566) (DB) ** (1954) Madh 
BLJ (HCR) 968 (969). (Rent note executed by lessee only is not a lease.) ** AIR 1952 All 344 (345) ** 
AIR 1952 Cal 352 (352). (Bharapatra executed by lessee alone.) ** AIR 1950 All 661 (662) : 1950 All 
WR 506. (But it is admissible to prove the nature of the possession of the executant.) ** AIR 1946 Pat 22 
(24) : ILR 24 Pat 429. (Kabuliyat by lessee accepted by lessor.) ** AIR 1943 All 212 (213, 214) (DB). 
(Kabuliyat is not a lease at all — Lessee remaining in Possession for 12 years under a kabuliyat acquires 


Leases how made [S107 N10] 369 


sor(4) will not be operative as a lease under this section. Such a document would, how- 
ever, be otherwise perfectly valid and wouid bind the executant by the terms thereof unless 
he is able to prove fraud or coercion.(5) Thus a person in possession under a kabuliat, 
though not liable to pay rent, is liable to pay whatever is due under the kabuliat as compen- 
sation for the use and occupation of the land.(6) It has, however, been held in the 
undermentioned case (7) that an unregistered kabuliat cannot be said to be not a lease 
because it is executed by the lessee alone, as the requirement of S. 107 as to joint execution 
by lessor and lessee applies only to a case where a lease of immovable property is made by 
a registered instrument. 

Where a lease for a term exceeding one year is registered, it is not necessary that the 
deed should be signed by both the parties. What is required by paragraph 3 of S. 107 is 
execution of the lease by both the parties merely because only one party has put his signa- 


title which agreement accompanied by registered lease would have conferred.) ** AIR 1943 Lah 127 
(128) : ILR 1943 Lah 1695 (FB). (A Kabuliyat is not a lease.) ** AIR 1942 All 330 (330). (A registered 
kirayanama executed by lessee alone held operated neither as lease nor as licence.) ** AIR 1938 Mad 746 
(747) ** AIR 1940 Nag 143 (144) ** AIR 1932 Sind 217 (219) : 26 Sind LR 377 (DB) ** AIR 1934 Pesh 
81 (81) ** AIR 1946 All 403 (405). 


{See also agreement by A that he would vacate when called upon by B to do so — Agreement does not 
amount to lease and is not admissible in evidence for any purpose.] 


Also see S. 105, Note 9. 


4. AIR 1962 Cal 502 (503) ** AIR 1960 Cal 609 (618) ** AIR 1957 Orissa 276 (278) : ILR (1957) Cut 509 
** ATR 1957 Pat 408 (417). (A lease is invalid, if the registered instrument has not been signed by both the 
lessor and the lessee. Nevertheless, a lessee in possession is entitled in law to maintain this possession 
against the whole world except the rightful owner.) ** AIR 1951 Pat 160 (163) (DB). (Registered instru- 
ment of lease falling under Para. 1 of S. 107 not executed in manner specified under Para 3 of that section 
— Lease cannot be construed as one by oral agreement for one year — Subsequent possession is not 
holding over.) ** AIR 1947 Pat 78 (79) (DB). (Patta signed by lessor and Kabuliyat signed by lessee — 
Overruled on another point in AIR 1949 Pat 278 (FB) ** AIR 1946 Oudh 129 (143) : 21 Luck 194 (DB) 
** AIR 1944 Pat 35 (36). (Patta signed by landlord alone and kabuliyat signed by tenant alone.) ** AIR 
1940 Oudh 425 (425, 427) (DB) ** AIR 1942 Oudh 231 (233, 235) : 17 Luck 530 (DB). (Assumed.) ** 
AIR 1937 Oudh 151 (152) : 12 Luck 514. 


5. AIR 1962 Cal 502 (503). (Patta signed by lessor only — Provision in patta that tenant should remain in 
possession for certain number of years binds the landlord — Tenant cannot be evicted before period runs 
out.) ** AIR 1960 Cal 40 (43). (Possession under kabuliyat — Kabuliyat containing provision for re-entry 
for breach of conviction contained in it — Provision attaches to lease created by law by the acceptance of 
rent by landlord.) ** AIR 1952 All 344 (345) (DB) ** AIR 1952 Cal 352 (352). (Bharapatra by executant 
stating that he is tenant under a certain person at a particular rent for a period of three years — Unilateral 
document — Deed not a lease covered by Para. 3 — Document held binding on the executant.) ** AIR 
1949 All 455 (456). (Rent note.) ** AIR 1944 All 221 (221) : ILR (1944) All 346 (DB). (Unsufructurary 
mortgage — Mortgagor executing kabuliyat of even date and continuing possession — No lease-deed 
executed — No relation as lessor and lessee created but the mortgagor held bound by the terms of the 
kabuliyat.) ** AIR 1942 All 330 (330) : (Kirayanama executed by tenant.) 


[See also (1954) Madh BLJ (HCR) 1761 (1762, 1763). (Rent note to pay rent at Rs. 30 p. m. for 8 months 
— Registration is not necessary — Instrument not being a lease within S. 105, S. 107 does not apply — 
Rent note can be enforced.)] 


6. AIR 1957 Pat 24 (29), (Overruled on another point in AIR 1971 SC 310.) ** AIR 1951 Cal 361 (367) : 
ILR (1951) 2 Cal 444 (DB) ** AIR 1944 All 221 (222) : ILR (1944) All 346 (DB). 


[See also AIR 1957 Cal 479 (482) : 61 Cal WN 841 (DB) (Rent being integral part of lease kabuliyat 
cannot be basis for claim for rent.)] 


7. AIR 1954 Cal 207 (208) (DB). 
[Vol. 3] 7 T. P. Act / 24 
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ture, it does not mean that non-signing party has not joined in the execution of the lease. It 
is a question of fact to be determined in each case. (8) 


Where there are more lessors than one or more lessees than one, all of them must join 
in the execution of the instrument, unless the executing lessors or the lessees, as the case 
may be, had authority to sign on behalf of the others also.(9) 

In the undermentioned case,(10) a lease deed was duly executed by both the lessor 
and the lessee and registered. There was, however, an addendum giving a list of villages 
affected by the lease and signed by only the lessee. The terms of the lease as to the area 
were certain and the villages could be ascertained with certainty without the addendum. It 
was held that want of the lessor’s signature to the addendum did not render the registration 
of the document invalid. 

11. Proviso. 

The proviso deals with leases coming under the second paragraph of the section. It 
empowers the State Government to exempt’such leases from the formality of registration 
when they are made in writing and from delivery of possession when they are made other- 
wise.(1) 

This power was exercised by the Government of Bombay by Government Notifica- 
tion No. 12501 d/- 8-12-1908 published in Bombay Gazette, 908 Part I, Page 2116 and asa 
result of the same in the Presidency of Bombay a lease for a term of one year or less could 
be made either by an unregistered document or by merely an oral agreement. However, by 
virtue of S. 55(1) of the Maharashtra Rent Control Act 18 of 2000 agreements of lease and 
licence or letting of premises shall be in writing and shall be registered w.e.f. 30-3-2000. 
Under the notification issued by the U. P. Government on 21-6-1905 in exercise of its 
power under this section leases reserving an yearly rent can be made by an unregistered 
writing if the amount is below Rupees 50 but when the amount exceeds Rs. 50/- there 
should be a registered instrument.(2) 

In view of the Proviso to S. 107 as amended by U. P. Act, 57 of 1976, lease deed for 
11 months does not require registration and is admissible in evidence notwithstanding the 
fact that possession was not delivered at the time of execution of the lease deed since it was 
already given prior to execution of lease deed.(3) 

See also the undermentioned cases under local laws.(4) 


8. AIR 1999 SC 37 : 1998 AIR SCW 3341 (3344) : 1998 (7) (SCC) 602. 


9. AIR 1957 All 369 (371) : 1958 All WR (HC) 70. (Lease by A to B and C his son — Lease deed signed by 
A only but either as acting on behalf of a firm or as the karta of the joint family — Held, the lease did not 
contravene S. 107.) ** 1908 Pun LR No, 189 p. 609 (611) (DB). 


10. AIR 1938 Nag 377 (380) : ILR (1939) Nag 432. 
Section 107 — Note 11 
1. AIR 1936 Nag 174 (175). 
2. 1956 All LJ 625 (626). 
3. 1997 AIHC 2445 (2450) : 1996 (2) All RC 335. 


4. AIR 1962 Madh Pra 93 (101) : ILR (1962) Madh Pra 84 (FB). (Per Division Bench — Where a lease of 
Government lands is exempted by a notification, from the provisions of S. 107 of the T. P. Act, a document 
creating such a lease does not require registration as provided by S. 90 of the Registration Act.) ** AIR 
1957 Pat 321 (323). (Lease on behalf of a District Board not executed as laid down by Bihar and Orissa 
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12. Government Grants Act and this section. 
Section 2 of the Crown Grants Act, 1895, provides as follows : 


“Nothing in the Transfer of Property Act, 1882, contained shall apply or be deemed ever to have 
applied to any grant or other transfer of land or of any interest therein heretofore made or hereafter to 
be made, by or on behalf of the Government to, or in favour of, any person whomsoever, but every 
such grant and transfer shall be construed and take effect as if the said Act had not been passed.” 

It has been held by the High Court of Allahabad that the concluding portion of the 
above section shows that the Courts can disregard the provisions of this Act only where a 
question of the construction of a grant arises. (1) That those provisions which deal with the 
formality of a transfer do not affect the construction of a grant and that therefore a lease 
even by Government must be made according to the provisions of this section.(2) The High 
Court of Patna has taken a contrary view in the undermentioned case.(3) According to the 
Judicial Commissioner’s Court of Oudh (4) the provisions of S. 107 of the Transfer of 
Property Act are applicable to leases by Government but that section being supplemental to 
the Registration Act and leases by Government being excepted from registration by S. 90 
(1) @) of the same Act, Government leases are exempted from the provisions of S. 107 of 
this Act also. The Calcutta High Court (5) also has taken the same view and has held that in 
the case of a lease by the Government Para. 3 of this section does not apply and a document 
executed by the lessee alone and accepted and acted upon by the Government would oper- 
ate as a grant- by the Government to the lessee. The High Court of Madras has held that a 
licence given by Government to prospect red oxide of iron in land is not required to be 
registered as it is in the nature of a Government grant. (6) 

13. Lease embodied in a decree or order of a Court. 


When the parties to a suit enter into a compromise by which a lease is granted by one 
to the other and the compromise is embodied in the decree or order of the Court, the lease 
cannot be said to be one by operation of law or in execution of a decree or order of a Court 


Local Self Government Act held void and not enforceable against both lessor and lessee.) ** AIR 1952 Mad 
863 (864) : (1952) 1 Mad LJ 287. (Oral contract of tenancy for five years is invalid under S. 107. The term 
could not be taken advantage of by a tenant in an application for eviction under S. 7 of the Madras 
Buildings (Lease and Rent Control) Act in which there is no provision validating the leases which are 
invalid under the Transfer of Property Act.) 


Section 107 — Note 12 
1. AIR 1965 All 326 (332) : ILR (1965) 2 All 519 (DB) ** (1906) 3 All LJ 130 (131) (DB). 


2. AIR 1982 All 260 : (1982) 2 Ren CR 100 ** AIR 1982 Bom 443 : ILR (1983) Bom 958 (DB). (When 
Government is a party to a contract the question to be considered is not whether a general statute such as 
the T. P. Act or the Contract Act permits a contract in a particular form, but whether the contract is in 
compliance of the mandatory provisions laid down in that behalf by the fundamental statute. Such provi- 
sions stand superimposed on the general law and have to be satisfied in addition to the requirements of the 
ordinary law. Hence it could not be said that the contracts in the present case being of monthly tenancy 
could be oral because S. 107 of T. P. Act permits them.) ** AIR 1914 All 120 (121) : 36 All 176 (DB). 

3. AIR 1927 Pat 319 (322) : 6 Pat 446 (DB). 

4: AIR 1923 Oudh 114 (115) : 27 Oudh Cas 64. 

5. AIR 1973 Madh Pra 274 (278) : 1973 MPLJ 286 ** AIR 1951 Cal 361 (368) : ILR (1951) 2 Cal 444 (DB). 
(Act does not require the grant to be evidenced by a writing signed by or on behalf of the Government.) 

6. AIR 1946 Mad 180 (181). 


Also See Section 4, Note 6. 
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within the meaning of Section 2(d) and will not be exempt from the provisions of this 


section. 

Under the Registration Act also such decrees or orders are not exempt from registra- 
tion under S. 17(2)(vi) of the Act as the exemption under that clause only applies to cases 
coming under clauses (b) and (c) of sub-sec. (1) of S. 17 and not to cases under clause (d) of 
that sub-section — which is the clause applicable to leases.(1) 

When a decree or order does not purport to create a new lease and only varies its terms 
or recognises it, it need not be registered either under the Registration Act(2) or for the 
purposes of this Act. 

A compromise decree was passed whereunder the landlord withdrew eviction petition 
against tenant, agreed to carry out construction, and the tenant would be entitled to posses- 
sion at enhanced rent for a period of 10 years. The compromise decree did not incorporate 
fresh lease and therefore was not compulsorily registrable under S. 17(1)(d) of the Regis- 
tration Act and S. 107 of the T. P. Act.(3) - 

If a lease of immovable property for construction of a manufacturing complex is agreed 
to by way of compromise of a suit which is its subject-matter and forms part of the decree 
neither the decree nor the compromise petition being registered the lease terms are enforce- 
able and admissible in evidence.(4) 

14. Leases and the doctrine of part performance. 

The doctrine of part performance embodied in S. 53A is applicable also to leases. 
(See Notes on that section) That section enables the lessee to take certain defences if a suit 
is brought against him by the lessor to enforce rights other than those embodied in the deed. 
Section 27A of the Specific Relief Act, 1877, which also embodies the principle of part 
performance goes further and allows the lessee a positive right to get the unregistered lease 
deed registered by a suit for the specific performance of the contract to grant the lease.(1) 
By virtue of the provisions of S. 49 of the Registration Act, an unregistered lease deed 
which is compulsorily registrable, can be received as evidence of part performance of a 
contract for the purposes of S.53-A of the T. P. Act and can be looked into to see the nature 
and character of possession. What is necessary is that there should be a writing evidencing 
the term of lease which is signed and suffers from the defect of want of registration.(2) 


Section 107 — Note 13 


1. 1955 Mad WN 580 (581) ** AIR 1949 Bom 402 (403) : ILR (1949) Bom 465 (DB) ** AIR 1944 Mad 273 
(275) : ILR (1944) Mad 543 (FB). (33 Mad 102, Overruled, Relying on AIR 1919 PC 79.) ** AIR 1932 
Pat 97 (100) : 11 Pat 98 (DB) ** AIR 1941 Pat 536 (538) ** AIR 1927 Cal 913 (913) (DB) ** AIR 1930 
Cal 94 (97) : 57 Cal 775 (DB). (The saving clause in S. 17 (2) (vi) has no application to the case of a lease 
created by decree, compromise decree or order of a Court and it falls under S. 17(1) (d).] ** AIR 1930 Cal 
559 (560) ** AIR 1935 Cal 261 (262) (DB) ** AIR 1937 Cal 499 (499, 500). 


2. AIR 1955 Pat 402 (404) (DB) ** ILR (1948) 1 Cal 520 (527) ** (1920) 57 Ind Cas. 796 (800) (DB) (Cal). 
. AIR 1993 Bom 34 (37) : 1992 Bom CJ 811 
4. AIR 1981 SC 170 (171) : 1980 All LJ 1080. 

Section 107 — Note 14 


- AIR 1981 NOC 128 (All). (Where possession is taken under an unregistered lease S. 53-A T. P. Act cured 
the defect and the lease deed was held admissible.) ** AIR 1937 Nag 74 (76) : ILR (1936) Nag 115 (DB). 


2. 1999 (1) Ren CR 542 (546) (Punj & Har). 
[See also AIR 2003 (NOC) 41 : 2002 AIHC 2966 (AP).] 
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Where there is only an oral agreement to grant a lease and no contract in writing, S. 53-A 
can have no application and the oral agreement by itself would be no defence to the suit for 
ejectment.(3) S. 53-A has no application also where the document on which the party relies 
is not a contract of transfer by the lessor but is a kabuliat executed by the lessee only.(4) 
Where the lease is executed by the lessor alone, it is an instrument covered by S.53-A and 
the tenant who has been put in possession can invoke to his aid the doctrine of part perfor- 
mance.(5) Where the tenant was in possession of premises under a deed which was unreg- 
istered for a period of 25 years with a renewal clause but there was no renewal of lease in 
the circumstances it was held that the tenant was liable to be evicted after the period of 
lease and in such a case S.53-A is not attracted.(6) 
15. Agreement to lease. 

The contract of lease itself could be either express or implied. Where the tenant did 
not ever pay rent to the landlord in respect of the premises even for one month after the 
execution of the unregistered rent deed, it cannot be stated that there is any tenancy by 
implication.(1) This is one of the sections referred to in S. 4 which must be read as supple- 
mental to the Registration Act. “Lease” is defined both in the Registration Act as well as in 
this Act. But the definition that is to be adopted for the purpose of this section is that which 
is given in this Actin S. 105.(2) The result is that an agreement to lease, which is nota lease 
according to the definition given in S. 105 of this Act, is not required to be registered for the 
purpose of this section, though under the Registration Act, S. 2(7), a lease has been defined 
as including, inter alia an agreement to lease.(3) 

Where the landlord had requested the tenant to shift his business to rear portion of his 
premises so as to enable the landlord to construct a new building which would be leased to 
the tenant and the tenant has accordingly shifted, the mere fact that the agreement incorpo- 
rating such terms was not signed by the tenant would not make it invalid on ground that or 
agreement to lease immovable property has to be signed by both parties. The agreement in 
reality is not a legal agreement.(4) But even for the purpose of the Registration Act, it is the 
settled view now that registration is only compulsory if there is a present demise and not 


3. AIR 1957 Cal 625 (626) : 61 Cal WN 23. 

4. AIR 1966 Pat 93 (95) : 1966 BLJR 445 (Kirayanama executed by lessee only.) ** AIR 1957 Pat 24 (29). 
(Overruled on another point in AIR 1971 SC 310.) 

5. AIR 1960 Pat 354 (357) : 1960 Pat LR 174 

6. AIR 1984 (NOC) 317 : (1984) 2 Cal LJ 1 (DB). 

Section 107 — Note 15 

1. 2009 (3) Civil Court C 19 (21) (P & H). 

2. AIR 1943 Lah 127 (128) : ILR (1943) Lah 695 (FB) ** (1910) 5 Ind Cas 562 (563) (Cal) ** AIR 1923 
Oudh 237 (238). 

3. AIR 1955 Nag 170 (174) : ILR (1955) Nag 151 (DB) ** 2006 (6) ALJ (DOC) 84 (All) : 2006 (2) All Rent 
Cas 347. (Document sought to be adduced was an agreement between two partners of partnership firm 
entered into for benefit of firm — It was agreed by landlord in capacity of partner of firm that till manu- 
facturing business of firm continues in premises no proceeding for eviction would be initiated — Docu- 
ment cannot be termed as lease deed — Refusal to accept document by Court on ground that it was 
unregistered — Improper.) ** AIR 1951 Mys 13 (14). (Rent Chit — Signed by tenant only — Registration 
not necessary under S. 107.) ** AIR 1951 Nag 285 (286) : ILR (1950) Nag 799 (DB). (Sec. 107 applies to 
leases and not agreements to lease.) ** (1936) 63 Cal 31 (37). 


4. 2002 (1) Mad LW 526. 
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where the agreement is a merely executory one.(5) (See also S. 105, Note 4) 

An agreement to lease does not, of itself, create any interest in or charge on, the 
property agreed to be leased.(6) 

Where an agreement to lease under which the parties reserve a yearly rent is not 
followed by a duly registered document and the proposed lessee enters into possession of 
the property, his possession is only that of a licensee.(7) 

Lease deed and sale deed in favour of two different persons were executed on the 
same day and bear the serial numbers one after the other. The lease deed was registered first 
and immediately thereafter the sale deed was registered. The witnesses were the same. The 
lease deed was executed to defeat the right of prospective pre-emptions if any against pur- 
chaser. The lease deed was not a genuine document.(8) See also, S. 105, Notes 4 and 19. An 
oral agreement to grant a lease is valid and enforceable.(9) A perfectly valid agreement for 
a lease may be made by parol, and a verbal arrangement, though void as a lease, is capable 
of enforcement as an agreement for a lease. When in pursuance of an agreement for a lease, 
the intended lessee has taken possession, though the requisite documents have not been 
executed, his position is the same as if the documents have been executed provided that 
specific performance can be obtained between the same parties in the same Court and at the 
same time as the subsequent legal question falls to be determined. The principle of Walsh v. 
Lonsdale(10) is applicable in India notwithstanding S. 107 of the Transfer of Property 
Act.(11) 

Agreement as to creation of limited tenancy can be executed before as well as after 
grant of permission therefor no registration would be necessary for such agreement irre- 
spective of period for limited tenancy.(12) 

Where the plaintiff having suffered protracted litigation with his earlier tenants gave 
the shop in question to the defendant by executing a document viz., mortgage deed, the 
document though described as a mortgage deed was in fact the creation of tenancy between 
the plaintiff and the defendant.(13) 


5. AIR 1959 SC 620 (624) : (1959) Supp (2) SCR 107 ** AIR 1919 PC 79 (80) : 47 Cal 485 : 46 Ind App 240 ** 
(1969) 2 Andh WR 33. (Compromise entered into between lessor and lessee in rent control proceedings 
— Lease by a letter agreeing to make structural alterations and improvements — Lease deed executed 
next day — Breach of agreement — Suit for damages — Unregistered collateral agreement — Admissi- 
bility in evidence — Held, neither Section 91 Evidence Act, nor S. 49 (c), Registration Act, operated as a 
bar to reception of letter of agreement in evidence — Lessee held liable to the claim.) ** AIR 1955 Nag 
170 (174) : ILR (1955) Nag 151 (DB) ** AIR 1952 Nag 115 (117) : ILR (1952) Nag 604 ** AIR 1951 Pat 
613 (615) ** (1936) 63 Cal 31 (37). 

(1912) 35 Mad 63 (73) (FB) ** (1910) 5 Ind Cas 38 (39) (Cal) ** AIR 1933 Rang 220 (222) (DB). 

AIR 1943 All 279 (280). 

1993 Pun LJ 675 (680). 

AIR 1955 Nag 170 (174) : ILR (1955) Nag 151 (DB) ** (1909) 13 Cal WN 326 (337). (Specific perfor- 
mance not claimed in appeal and so damages were awarded.) ** AIR 1933 Rang 220 (222) (DB). 

10. (1882) 21 Ch D 9 (15). 

11. (1910) 11 Cal LJ 543 (545, 546). 

12. AIR 1982 Delhi 260 : 1982 Rajdhani LR 1 (DB). 


13. 2004 (2) Ren CR 481 (485) (P & H). 
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Rights and Liabilities of 108. In the absence of a contract or local usage to the 
lessor and lessee. contrary, the lessor and the lessee of immovable property, 
as against one another, respectively, possess the rights and 
are subject to the liabilities mentioned in the rules next following, or such of them as 
are applicable to the property leased:- 
(A) Rights and Liabilities of the Lessor 

(a) The lessor is bound to disclose to the lessee any material defect in the 
property, with reference to its intended use, of which the former is and the latter is 
not aware, and which the latter could not with ordinary care discover: 

(b) the lessor is bound on the lessee's request to put him in possession of the 
property: 

(c) the lessor shall be deemed to contract with the lessee that, if the latter pays 
the rent reserved by the lease and performs the contracts binding on the lessee, he 
may hold the property during the time limited by the lease without interruption. 

The benefit of such contract shall be annexed to and go with the lessee's inter- 
est as such, and may be enforced by every person in whom that interest is for the 
whole or any part thereof from time to time vested. 

(B) Rights and Liabilities of the Lessee 

(d) If during the continuance of the lease any accession is made to the prop- 
erty, such accession (subject to the law relating to alluvion for the time being in 
force) shall be deemed to be comprised in the lease: 

(e) if by fire, tempest or flood, or violence of an army or of a mob, or other 
irresistible force, any material part of the property be wholly destroyed or rendered 
substantially and permanently unfit for the purposes for which it was let, the lease 
shall, at the option of the lessee, be void: 

Provided that, if the injury be occasioned by the wrongful act or default of the 
lessee, he shall not be entitled to avail himself of the benefit of this provision: 

(f) if the lessor neglects to make, within a reasonable time after notice, any 
repairs which he is bound to make to the property, the lessee may make the same 
himself and deduct the expense of such repairs with interest from the rent, or other- 
wise recover it from the lessor: 

(g) if the lessor neglects to make any payment which he is bound to make, and 
which, if not made by him, is recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it with interest from the rent, or 
otherwise recover it from the lessor: 

(h) the lessee may “[even after the determination of the lease] remove, at any 
time ® [whilst he is in possession of the property leased but not afterwards] all things 
which he has attached to the earth; provided he leaves the property in the state in 
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which he received it: 

(i) when a lease of uncertain duration determines by any means except the 
fault ofthe lessee, he or his legal representative is entitled to all the crops planted or 
sown by the lessee and growing upon the property when the lease determines, and 
to free ingress and egress to gather and carry them: 

(j) the lessee may transfer absolutely or by way of mortgage or sub-lease the 
whole or any part of his interest in the property and any transferee of such interest 
or part may again transfer it. The lessee shall not, by reason only of such transfer 
cease to be subject to any of the liabilities attaching to the lease: 

Nothing in this clause shall be deemed to authorize a tenant having an un- 
transferable right of occupancy, the farmer of an estate in respect of which default 
has been made in paying revenue or the lessee of an estate under the management of 
a Court of Wards to assign his interest as such tenant, farmer or lessee: 

(k) the lessee is bound to disclose to the lessor any fact as to the nature or 
extent of the interest which the lessee is about to take, of which the lessee is, and the 
lessor is not aware, and which materially increases the value of such interest: 

(L) the lessee is bound to pay or tender, at the proper time and place, premium 
or rent to the lessor or his agent in this behalf: 

(m) the lessee is bound to keep, and on the termination of the lease to restore, 
the property in as good condition as it was in at the time when he was put in posses- 
sion, subject only to the changes caused by reasonable wear and tear or irresistible 
force, and to allow the lessor and his agents, at all reasonable times during the term 
to enter upon the property and inspect the condition thereof and give or leave notice 
of any defect in such condition: and, when such defect has been caused by any act 
or default on the part of the lessee, his servants or agents, he is bound to make it 
good within three months after such notice has been given or left: 


(n) if the lessee becomes aware of any proceeding to recover the Property or 
any part thereof, or of any encroachment made upon, or any interference with, the 
lessor's rights concerning such property he is bound to give, with reasonable dili- 
gence, notice thereof to the lessor: 


(o) the lessee may use the property and its products ( if any) as a person of 
ordinary prudence would use them if they were his own; but he must not use, or 
permit another to use, the property, for a purpose other than that for which it was 
leased, or fell ^[or sell], timber pull down or damage buildings *[. belonging to the 
lessor, or] work mines or quarries not open when the lease was granted, or commits 
any other act which is destructive or permanently injurious thereto: 


(p) he must not, without the lessor's consent, erect on the property any perma- 
nent structure, except for agricultural purposes: 
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(q) on the determination of the lease. the lessee is bound to put the lessor into 
possession of the property. 
[A] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 of 1929), S. 56. 
[B] Substituted for "during the continuance of the lease," ibid. 
1. Scope of the section. 


This section lays down the rights and liabilities of the lessor and the lessee and is 
exhaustive on the subject.(1) All or nearly all the clauses are expressions of well settled 
principles familiar to the law of England.(2) The rights and liabilities are made subject to a 
contract.(3) or local usage to the contrary. 

The section does not in terms apply to agricultural leases but the principles underly- 
ing the various clauses have been generally applied to such leases.(4) and to leases arising 
in provinces (now States) to which the Act does not apply.(5) The Court, however, is not 
bound to apply the provisions of this section literally but may well consider whether it is 
equitable to apply them to the facts of the particular case before it.(6) See also S. 105, Note 
1 and S. 117, Note 2. 


Fishing rights in tank were granted to fishermen on lease/licence. Their right being 
permissive. Fishermen cannot claim customary rights to get lease/licence.(7) 

Section 73 provides for the payment of mortgage amount to the mortgagee in cases 
where the mortgaged property has been acquired under the Land Acquisition Act. There is 
no similar provision as to the lessee's right under such circumstances. On principle, how- 
ever, the lessee will be entitled to claim the proportion of the compensation amount repre- 


Section 108 (Gen.) — Note 1 
1. 1965 All LJ 689 (695). 


[See also AIR 1957 Hyd 27 (28) (DB). (A lease is a bilateral transaction which gives rise to certain 
liabilities and duties both on the part of the lessor and the lessee as specified in S. 108.)] 

2. AIR 1929 Cal 272 (275) (DB). 

3. AIR 1953 SC 16 (20) : 1953 SCR 185. (Where by an agreement the building constructed on land becomes 
part of the land and property of the lessor and the lessee takes a lease on that footing, the lessee or any 
person claiming title through him cannot afterwards say that the building does not belong to the lessor.) 

4. AIR 1963 Punj 49 (52) (FB). (By reason of S. 117, S. 108 (e) cannot be invoked in case of agricultural 
leases — (Per Harbans Singh, J. — AIR 1961 Punj 143, Overruled.) ** 1999 (1) Mad LJ 516 (517) ** 
AIR 1917 Mad 465 (469) : 40 Mad 910 (DB). (Per Srinivasa Aiyangar, J.) ** 33 Mad 499 (501). (Section 
108, clause (b) — Principle applies.) 

[See also (1963) 2 Mys LJ 47 (58) (DB). (By virtue of S. 3 of Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), the Legislature engrafted the provisions of Ch. 5 of T. P. Act so far as the rights and 
liabilities are not inconsistent with the Act.)] 

5. AIR 1934 Pesh 101 (102). (North-West Frontier Provinces.) ** AIR 1937 Lah 930 (931) : ILR (1937) Lah 
649 (DB). (Principle underlying the covenant for quiet enjoyment in Clause (c) is of universal applica- 
tion.) ** AIR 1920 Lah 390 (391) ** F, A. No. 10 of 1943, D/- 28-2-46 (DB) (Lah). (The section does not 
apply to a lease of land situate in Delhi Province and the rights of the parties will be governed by the terms 
of the lease.) 

6. AIR 1956 Nag 115 (117) : ILR (1956) Nag 630 (DB). (Where a lessee has taken a lease of an agricultural 
field knowing that it is under mortgage, it would be inequitable to permit him to invoke the aid of S. 108 
(c), T. P. Act as against the lessor if the mortgagee enforces his mortgage and purchases the field himself. 
AIR 1942 Nag 103, Distinguished.) 


7. AIR 2003 SC 3286 : 2003 AIR SCW 4684. 
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senting the value of the lease-hold interest still to run. See the undermentioned case.(8) 

Even in a pending suit for eviction, the mutual obligations of the landlord and tenant 
subsist and therefore the Court trying the suit may grant temporary injunction to prevent 
either parties from committing breach of their obligations. 

During pendency of a suit for eviction filed under S. 13(1) of the W. B. Premises 
Tenancy Act the landlord was competent to file an application for temporary injunction 
restraining the tenant from making any construction/alteration in demised premises. The 
application could not be rejected on ground that there is no provision in W. B. Act for 
granting injunction.(9) 

There is nothing in the Act or this section to enable the lessee to avoid a lease for a 
term for breach of covenant by the lessor.(10) Lessee does not get a right to evict en- 
croacher in a land not covered by his lease.(11) 

It has been held that this section does not apply to a tenancy at-will.(12) 

The provisions of the C. P. and Berar Rent Control Order, 1947, may be said to be 
additions to this section which provides for the rights and obligations of the lessor and 
lessee in the absence of a contract or local usage to the contrary. Mere breach of any of 
these obligations does not entitle the lessor to determine the lease and re-enter but gives 
only the right to recover damages or obtain an injunction.(13) 

Clauses 4 to 8 of the C. P. and Bearar Letting of Houses and Rent Control Order 
(1949) in so far as they are inconsistent with this section are sustained by reason of S. 6 of 
the C. P. and Berar Regulation of Letting of Accommodation Act (11 of 1946).(14) 

The various covenants imported into a subsisting lease by virtue of this section give 
rise to contractual rights and obligations which are continuing, and, therefore, a lease in 
favour of person by a municipality operates as a disqualification under S. 15(1), C. P. and 
Berar Municipalities Act.(15) 

ı Law is well settled that one of the co-sharers can evict a person having no right to 
possess, which will enure to the benefit of all co-sharers.(16) 

Where a company was a tenant of a residential house which was occupied by one of 
its Directors for residential purpose, and the Director alleged that the company surrendered 
the lease and fresh tenancy was entered individually into in his favour, the determination of 
the tenancy by the company has to be determined on the basis of the evidence adduced by 
the company and cannot be assumed that since the Director became tenant in his personal 
ee ais 

8. AIR 1930 Bom 592 (593). 
9. 1984 (88) Cal WN 507 (509). 


10. AIR 1925 Mad 833 (834). (Lease for aterm — Covenant by the lessor “to have a latrine constructed, well 
sunk and a room upstairs built”). 


11. 2006 (1) ICC 443 (446) (DB) (Cal). 

12. AIR 1933 Pat 561 (562) (DB). 

13. AIR 1951 Nag 207 (209). 

14. AIR 1955 Nag 246 (254) (FB). 

15. AIR 1960 Bom 126 (126) (DB). 

16. AIR 1994 Orissa 86 (90) : (1994) 78 Cut LT 93. 
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capacity, there is surrender of tenancy by company, and its acceptance by landlord.(17) 


Lease creates a right or interest in enjoyment of the demised property. Toilet is an 
essential amenity and is necessary for enjoyment of the tenanted premises. Tenant cannot 
be deprived of this facility except in due course of law.(18) The fact that the lease in favour 
of the lessee has been determined by the lessor is not valid ground for withdrawal of elec- 
tricity to the consumer by the Electricity Board at the instance of lessor especially when the 
action of the lessor in regard to termination of the lease, is under challenge before a Court 
and is sub judice.(19) 


A lessee from one co-sharer in respect of specific parcel of joint land takes it subject 
to the right of portion of the other co-sharers.(20) See also Section 44, Note. 7. 

Where the facts showed that the lease was for purpose of pisciculture; the lessor and 
a third party entered the demised premises with implied permission of lessee for purpose of 
experimenting pisciculture for the ultimate benefit of lessee, the lessor and the third party 
could be termed as licensees. Therefore even if some damage is thereby caused to the 
lessee, he cannot claim damages against them.(21) 

Where the landlord mortgaged the tenanted property with the tenant, and the mort- 
gage deed provided that neither interest nor rent was to be paid during the period of mort- 
gage, the mortgage was usufructuary in character. Though the new relationship of mort- 
gagor and mortgagee came into existence, the old relationships of lessor and lessee sub- 
sisted. Therefore on redemption of mortgage, the lease did not get determined.(22) 

Where trust property is given on lease by a trustee, he is a “landlord” within meaning 
of the T. N. Building and Rent Control (Lease) Act (18 of 1960) and is entitled to file 
eviction petition against tenant.(23) 

Lease by Small Industries Development Corp. for period of 30 yrs. for carrying out 
manufacturing activities. Merely because lessee had become owner of superstructure on 
land on payment of 30 yrs. of lease rent, it could not stop operation of W.B. Govt. Premises 
Tenancy Regn. Act (1976). Even assuming that lessee had become owner of premises, that 
would not absolve it from liability under lease deed to continue with manufacturing activ- 
ity. In absence of such manufacturing activity being continued, lessee would not earn any 
rights vis-a-vis rights of Corp.(24) 

Where in a suit for ejectment of tenant the relationship of landlord and tenant was not 
established but the plaintiff could establish his title to the suit property, he can be granted 
equitable relief of possession.(25) 


17. AIR 2002 SC 2063 (2065) : 2002 AIR SCW 2120 : 2002 (4) Scale 415 (AIR 1998 Cal 31, Reversed). 
18. (1998) 71 DLT 489 (493). 
19. 2002 (2) Ren CR 228 (230) (Delhi). 


20. ILR (1956) 1 Cal 113 (118). (AIR 1926 Cal 714 (FB). Approving (1878) 4 Cal 510 and (1899) 26 Cal 434 
and (1912) 21 CLJ 603, Followed.) 


21. AIR 1994 Orissa 158 (165). 

22. AIR 1991 SC 2046 (2047) : 1991 AIR SCW 2021 : (1991) 3 SCC 464. 
23. AIR 1991 Mad 229 (231) : (1990) 2 Mad LJ 140. 

24. AIR 2066 Cal 176. 

25. AIR 1985 Pat 126 (128). 
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The lessor cannot assert his rights under S. 108 when the lease itself in invalid being 
executed by unregistered instrument.(26) 

Order issued by Govt. directing District Magistrates not to grant permission to raise 
building on Nazul land, if the unexpired period of lease was 15 years or less, and to grant 
permission only if the lessee is willing to surrender the lease and was agreeable for its 
renewal on payment of 50% of the premium and rent on market rate, it is illegal. The right 
exercised by the government of curtaining the period of lessee and requiring lease to sur- 
render for payment on enhanced rate does not flow either from general law or Nazual 
Manual.(27) 

A Mohtmim of Dara of a deity cannot lease out deity’s immovable property for the 
marriage of his own daughter or other personal benefit.(28) 

Tenant has no right to continue in occupation of tenanted premises for ever by paying 
enhanced rent periodically.(29) 

As to the duty of lessee to protect his title and possession. See the undermentioned 
case.(30) 

Right of tenant to remain in occupation of non-residential premises governed by 
Maharashtra Rent Control Act, 1999. Is propety attachable and saleable in execution of 
decree against tenant. 2002 (3) Mah LJ 455, Not good law.(31) 

Rights and liabilities of lessor and lessee. Would implicitly apply in cases where Gov- 
ernment allotted accommodations to its employees. Consequently it is right of employees 
to obtain premises reasonably repaired and maintained. Correspondingly it is liability of 
Government as lessor to offer and keep premises in reasonably good condition.(32) 

See also undermentioned case.(33) 

(A) Rights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee any material defect in the 
property, with reference to its intended use, of which the former is and the latter is 
not aware, and which the latter could not with ordinary care discover : 


Synopsis 
1. Duty to disclose defect. 3. Effect of breach of obligation. 
2. Defect in property, if includes defect in title. 4. Breach of obligation, not fraudulent. 


1. Duty to disclose defect. 
This clause is worded in terms similar to clause (a) of S. 55 sub-sec. (1). Analogous 


26. 2005 (4) Cal HN 685 (689). 

27. 1988 All LJ 1393 (1394) : 1988 All WC 1262 
28. 2003 (2) Rec Civ Rep 495 (496) (Punj & Har). 
29. AIR 2006 Kant 262. 

30. AIR 2003 NOC 248 (Orissa). 

31. AIR 2004 Bom 198 (FB). 

32. 2009 (1) AIR Bom R (NOC) 15 (Bom). 


33. AIR 2000 Cal 152 (DB). (Lease — Grant of facility of air-conditioning — Leased property situated on 
fifth floor of a centrally air-conditioned premises in Calcutta — Having regard to structures meant for 
centrally air-conditioned buildings — Grant of facility of air-conditioning — Held a necessity.) 


Rights and Liabilities of lessor and lessee [S108 Ci (a) N2] 381 


provisions are also found in S. 150 of the Contract Act relating to the bailment of goods, 
and S. 57 of the Easements Act, relating to licences. 


The lessor is bound, under this clause, to disclose to the lessee all latent defects which 
are material and of which he is aware and the lessee is not aware. If the lessee is aware of 
the defect or could, with ordinary care, have discovered the defect he cannot claim that the 
lessor has committed a breach of the obligation under this clause.(1) 


The defect which the lessor is under an obligation to disclose under this clause must 
have reference to its intended use. Where there was a thatch over a chimney in the leased 
premises of which the lessor was aware but not the lessee, and the furniture of the lessee 
was destroyed by a fire arising from the chimney, it was held by the Calcutta High Court 
that the lessor had committed a breach of the obligation to disclose the defect and was 
liable in damages.(2) 

But the duty to disclose a defect under this clause is not the same thing as a warranty 
that the premises demised are fit for the intended use. A warranty has no reference to the 
knowledge of the warrantor or the want of a knowledge of the warrantee, whereas the 
obligation under this clause arises only where the lessor is aware and the lessee is not aware 
of the defect. Under the English law there is no warranty of fitness in the case of a demise 
of a land or of unfurnished dwelling houses.(3) In the undermentioned case(4) before the 
Act it was held by the Punjab Court that there is a warranty of fitness in the case of a 
demised house. It is clear that in cases falling under this clause there is no warranty of 
fitness of the premises for the purpose for which they are intended to be used.(5) 

2. Defect in property, if includes defect in title. 

Under the English Common Law a contract for a lease implied also a contract that the 
lessor had a title to grant the lease.(1) By statute,(2) however, the right of the intending 
lessee to call for the title of the lessor has been taken away. The words “defect in property 
with reference to its intended use” in this clause make it clear that the obligation to disclose 
the defect does not include a defect in the title of a lessor. As has been pointed out by the 
Calcutta High Court,(3) a defect in property with reference to its intended use has a refer- 
ence to the nature and condition of the property and not title to the property. It may also be 
noted that S. 55 sub-s. (1) Cl. (a) clearly makes a distinction between a defect in property 
and a defect in seller's title thereto. 

But though the lessor is not, under this clause, bound to disclose a defect in title, as 
part of his obligations to disclose a defect in property, he is bound to give good title to the 
lessee. Where the lessee discovers, before the lease is executed, that the lessor has no title 


Section 108, Clause (a) — Note 1 
. (1913) 19 Ind Cas 815 (818) (DB) (Cal). 
. (1869) 12 Suth WR 145 (145) (DB). 
. Halsbury, Laws of England, (Hailsham Edition) Vol. 20, paragraphs 219 and 220. 
. 1875 Pun Re No. 33, Page 97 (100) (DB). 
. AIR 1917 Bom 34 (38). (There is no implied warranty in contracts of leasing.) 
Section 108, Clause (a) — Note 2 
1. Woodfall, Landlord and Tenant, 22nd Edn., pages 115, 116 
2. Law of Property Act, 1925, (15 Geo. V. Ch. 20), S. 44, sub-sec. (2). 
3. (1913) 19 Ind Cas 815 (817) (DB) (Cal) ** AIR 1930 Cal 561 (564) : 57 Cal 1189 (DB) 
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to grant the lease, he may resile from the contract. In Jyotiprosad Singh v. H. V. Low & Co. 
Ltd.(4) Rankin, C. J. observed as follows: 


“I do not think that the Indian law makes a distinction in principle between the obligation of a 
lessor and of a vendor so far as regards duty to give a good title, though the incidents of these 
different types of transfers may be different as regards the obligation to give disclosure and furnish a 


proof thereof.” 

This view was affirmed, on appeal, by their Lordships of the Privy Council.(5) In the 
undermentioned case,(6) where the lessor was found to have no title to the land, with the 
result that the lessee did not get possession of the property leased, the High Court of Nagpur 
held, following the above view, that the lessee was entitled to recover the premium paid by 
him. 

Ifa portion of the forest is in occupation of tenant it is the duty of the lessor to disclose 
this fact to the purchaser which is a material defect and on failure to do so the Govt. as a 
lessor is liable for damages. If lessee is kept out of possession and the lessor fails to prove 
that possession was given to the tenant he can claim damages.(7) 

A lease of property granted in contravention of a covenant in a registered mortgage 
that the mortgagor would not grant a lease exceeding one year without the consent of the 
mortgagee is not rendered ipso facto void by reasons of the defect in title but the lessor will 
not be absolved from his duty to disclose the defect in his title on the ground that the lessee 
had a constructive notice of the defect under S. 3 of the Act.(8) 

See also the undermentioned case.(9) 

3. Effect of breach of obligation. 

A breach of the obligation imposed by this clause will, if discovered before the lease 
is granted, enable the lessee to avoid the contract. The intending lessee may also defend 
himself against a suit for specific performance of the agreement.(1) Where the lease is 
executed, the effect of the breach of the obligation will, if he has suffered any damages 
thereby, enable the lessee to sue for damages.(2) 

4. Breach of obligation, not fraudulent. 

A breach of the obligation under Cl. (a) of S. 55, sub-s. (1) has been declared by the 
last paragraph of that section as being fraudulent. There is no corresponding provision to 
that effect in this section. 


(b) the lessor is bound on the lessee's request to put him in possession of the 
property : 


4. AIR 1930 Cal 561 (567) : 57 Cal 1189 (DB). 

5. AIR 1931 PC 299 (301) : 58 Ind App 392. 

6. AIR 1942 Nag 103 (105) : ILR (1942) Nag 349 (DB). 
7. AIR 1980 Orissa 188 : (1980) 50 Cut LT 119. 

8. ILR (1954) 2 All 531 (545) (DB). 


9. (1950) 1 All ER 894 (897). (In an action for damages for breach of contract to grant lease through defect 
of title, when there is no question of any deceit or lack of good faith the plaintiff is entitled to the return of 
the deposit, with interest and to the expenses incurred in investigating the title.) 


Section 108, Clause (a) — Note 3 
1. Woodfall, Landlord and Tenant, 22nd Edition, Page 116. 
2. (1869) 12 Suth WR 145 (145) (DB). 
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Synopsis 
1. Obligation to give possession. 3. Failure to give possession — Effect. 
2. “On the lessee’s request.” 4. Contract to the contrary. 


1. Obligation to give possession. 


Under the English law he who lets, agrees to give possession; that is to say, in every 
lease there is an implied contract that the lessor will give possession of the land to the 
lessee.(1) The principle was applied to cases in this country even before the passing of this 
Act.(2) This clause imposes a statutory obligation to the same effect and is thus an enact- 
ment in substance of what the law was before.(3) The question as to what amounts to 
delivery of possession in any particular case will depend on the nature of the property 
leased.(4) Where the property leased is rent payable by tenants, the giving of notice to the 
tenant to attorn in future to the lessee amounts to a delivery of possession of the leased 
property to the lessee.(5) But it is necessary that the lessor himself must have possession to 
give to the lessee. The fact that the lessee can take legal proceedings to recover possession 
himself from the party in occupation will not relieve the lessor from his obligation to de- 
liver possession. (6) 

A lease by a person who is not in possession is, however, not ipso facto void. (T) The 
lessee's suit against a third person in possession on the strength of the lease cannot be 
dismissed on the ground that the lease was void for the reason that the lessor had no posses- 
sion.(8) 

Where a contract culminating in a lease is arrived at, the rent is payable only if it is 
proved that the lessee has been put in possession of the demised property. If it is established 
that possession was not delivered, the liability to pay rent or lease money will not arise.(9) 


The onus is on the lessor to show, in a suit for rent, that he has discharged his obliga- 
tion to put the lessee in possession.(10) But where the tenant has already paid the rent under 
the lease(11) or where the lessee claims that certain subjects of which he has not got posses- 
sion are within the subject let.(12) the onus will be on the lessee to show that he did not get 
possession. 


Section 108, Clause (b) — Note 1 


1. (1829) 30 RR 699 (699) : 7 LICP 162. Coe v. Clay. (Halsbury, Laws of England (Hailsham Edition), Vol. 
20, Para. 270, Fawcett, Landlord and Tenant, 3rd Edn., p. 398.) 


2. (1869) 11Suth WR 278 (279) (DB). 
3. (1963) 2 Mys LJ 47 (58) (DB) ** 1954 All WR (HC) 613 (614) ** (1902) 25 Mad 587 (597) (DB). 
4. (1910) 33 Mad 102 (110) (DB) (Overrulled on a different point in AIR 1944 Mad 273 (FB).) 


5. AIR 1927 Lah 1 (3): 7 Lah 423 (DB). ** (1910) 33 Mad 102 (110) (DB). (Overrulled on a different point 
in AIR 1944 Mad 273 (FB).) 


6. AIR 1918 Lah 238 (238, 239) : 1918 Pun Re No. 19 (DB). 

7. (1875) 1 Cal 297 (301) (DB). 

8. (1868) 11 Suth WR 80 (81) (SB). 

9. 1987 All LJ 1530 (1533). 
10. AIR 1932 PC 28 (30) : 59 Ind App 29 ** AIR 1934 Pesh 101 (102). 
11. AIR 1932 PC 28 (30) : 59 Ind App 29. 
12. AIR 1932 PC 28 (30) : 59 Ind App 29. 
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The question as to when the possession is to be delivered under the lease will depend 
upon the terms of the contract in the particular case.(13) 

Merely because, on request of landlord the tenant temporarily vacates his premises to 
enable the landlord to put up a new building and handover the reconstructed portion to the 
tenant it cannot be said that the tenant has surrendered his tenancy rights.(14) 

2. "On the lessee's request." 

The lessor is, under this clause, bound to give possession to the lessee only on the 
request of the lessee.(1) He is not bound to put an unwilling and recalcitrant lessee into 
possession against his will.(2) In an old case before the Act, it was held that there was no 
obligation on the part of the lessee to require the lessor to give possession.(3) It has also 
been held in some cases that a request by the lessee is not necessary in cases where, to the 
knowledge of both the lessor and the lessee, the property is not in the possession of the 
lessor.(4) but that the lessor is bound to make it possible for the lessee to take possession by 
removing third persons from possession. (5) 

3. Failure to give possession — Effect. 

A lessee to whom possession has not been delivered by the lessor can sue him 

for damages for breach of the obligation.(1) He can also sue for possession of the prop- 


13. AIR 1927 Lah 1 (3) : 7 Lah 423 (DB). 
14. 2002 (1) Mad LW 526 (532). 
Section 108, Clause (b) — Note 2 
1. AIR 1922 Cal 348 (353) : 49 Cal 257 (DB). 
[See also (1910) 33 Mad 499 (501). (This principle applies to agricultural leases also.)] 


2. AIR 1965 Pat 39 (43, 44) ** AIR 1964 Pat 59 (60) (DB). (where, the lessee is acquainted with the land 
leased to him, and there is no likelihood of obstruction to his going upon the land and taking possession of 
it there is no duty on the lessor to put the lessee in possession unless the latter requests him to do so.) ** 
(1939) 37 Mys LJ 741 (743) (DB). (T. P. Act is incorporated in the Bombay Act (67 of 1948) by virtue of 
S. 3.) ** AIR 1936 Lah 815 (816). (Two lessees executing joint lease — One lessee put in possession — 
Other lessee not requesting lessor to be put in possession — Such other lessee not being obstructed, he is 
liable for rent.) ** (1909) 4 Ind Cas 63 (64) (DB) (Cal). 


3. (1869) 12 Suth WR 149 (149) (DB). 
4. AIR 1918 Lah 238 (239) : 1918 Pun Re No. 19 ** (1910) 33 Mad 499 (501), ** 
5. (1910) 33 Mad 499 (501). 

Section 108, Clause (b) — Note 3 


1. AIR 1965 Pat 39 (43, 44) (DB). (Lessor deliberately setting up third party to obstruct lessee from acquir- 
ing possession — Lessee is entitled to mesne profits from date of obstruction to date of delivery of 
possession — Position would be same even if lessor's default be treated as breach of contract.) ** 1954 
All WR (HC) 613 (614) ** AIR 1943 PC 24 (28) : 70 Ind App 18 ** (1911) 34 Mad 108 (112) (DB). 
(Halsbury, Laws of England: (Hailsham Edition), Vol. 20, Para 270.) ** AIR 1926 Pat 508 (51 1): 6 Pat 94 
(DB). (The assignee of the lessee can also claim damages for non-delivery of possession.) ** (1967) 7 
Suth WR 22 (22) (DB) ** (1910) 5 Ind Cas 712 (712) (DB) (Mad) ** AIR 1917 Mad 467 (469) : 40 Mad 
910 (DB). (He can claim the whole value of the term as damages.) ** AIR 1925 Lah 263 (264) : 5 Lah 527 
(DB) ** (1928) 109 Ind Cas 335 (335) (Lah). (Measure of damages pointed out.) ** AIR 1927 Lah 844 
(845) (DB). (Do) ** AIR 1925 Rang 261 (262, 263) (DB). (Do.) ** (1874) 22 Suth WR 260 (261) (DB). 


[See also (1882) 8 Cal 963 (965) (DB). (Grant of patta to P by A on his behalf and on behalf of his co- 
proprietors B, C and D — Lessee entering upon land — B, C and D repudiating contract (patta) and ejecting 
P — Suit by P to enforce contract (patta) to place P in possession of land under patta and in the alternative, for 
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erty demised. (2) The lessor cannot, in answer to such a suit claim that the lessee has failed 
to pay the stipulated premium, unless the document provides that the lessee is not to have 
possession until the premium is paid.(3) So long as the lessor does not perform his part of 
the agreement by putting the lessee in possession, he cannot enforce the obligations of the 
lessee under the agreement.(4) Where a third party is in possession, the lessee can sue such 
third party for possession.(5) Thus, where A leases certain properties to B for a certain 
period and then leases the same properties to C for a further period after the expiry of B's 
lease, C can, after such expiry, sue B for possession.(6) 


The lessee may also repudiate or rescind the whole contract for failure of the lessor to 
give possession.(7) though he cannot do this where he takes possession of a portion of the 
demised property.(8) If he rescinds the whole contract he can, if he had paid any premium 
or other consideration for the lease, recover it back from the lessor.(9) 


In a decision of the Privy Council.(10) a relief by way of specific performance has 


compensation against A for breach of contract, held maintainable.) ** (1871) 6 Beng LR (App) 44 (45, 46) 
(DB) ** AIR 1927 Pat 248 (250) (Pt A). (An action for breach of duty to put lessee in possession under S. 
108 (b) of the Transfer of Property Act is regulated by Art. 116 of the Limitation Act if the lease is in 
writing registered the obligation being deemed to be embodied in the contract, and not by Art. 62 or Art. 
97.)] 

2. AIR 1919 Mad 168 (170, 171) : 42 Mad 203 (SB) ** AIR 1961 Mys 29 (32) (DB). 

. AIR 1919 Mad 168 (170, 171) : 42 Mad 203 (SB). 

4. 1965 All LJ 1124 (1125 (DB). (Where the Municipal Board sanctioned a lease of a platform for one year 
in favour of A but failed to give its possession and the lease remained inoperative, no right could flow 
from it in favour of the Board, and A could not be held guilty of having committed a breach of any bye- 
laws with respect to the lease.) X 

5. (1869) 11 Suth WR 80 (81) (DB) ** (1902) 25 Mad 587 (591) (DB) ** (1891) 14 Mad 269 (270) (DB) ** 

AIR 1921 Mad 42 (44, 46) : 44 Mad 937 (DB) ** (1893) 16 Mad 194 (198) (DB). (Suit by lessees from 
Shortriemdars of a village for possession against defendants who claimed permanent occupancy rights — 
Defendants found to be trespassers — Suit is maintainable without proof of notice to quit. 14 Mad 269, 
Rel. on.) 
[See also AIR 1935 Cal 202 (203). (In a suit for possession by a tenant against a trespasser, it is not 
necessary that the tenant should prove the terms of the tenancy with his landlord. If he proves that the 
alleged landlord has accepted rent from him, that would be quite sufficient for the purpose of maintaining 
the suit against the trespasser.)] 

6. AIR 1965 Assam 55 (57) (DB). (AIR 1932 All 314 and AIR 1931 All 649, Rel. on.) ** AIR 1932 All 314 
(315) (DB) ** AIR 1931 All 649 (651) (DB) ** (1889) 13 Bom 294 (296) (DB). 


7. 1954 All WR (HC) 613 (614) ** AIR 1928 Nag 328 (328) ** AIR 1928 Mad 380 (381) (DB). 
[See also AIR 1943 PC 24 (28) : 70 Ind App 18.] 
8. AIR 1928 Mad 380 (381) (DB). 


9. 1954 All WR (HC) 613 (614) ** AIR 1919 Oudh 134 (136) ** AIR 1927 Lah 844 (845) (DB) ** (1869) 
11 Suth WR 278 (279) (DB) ** AIR 1919 Oudh 398 (398) ** AIR 1930 Cal 385 (386, 387) : 57 Cal 114 
(DB). (Lessee knowing that lessor could not put him in possession of a part — Suit delayed for three years 
— Held, claim for interest on premium not justified.) ** (1864) 2 Mad HCR 315 (316) (DB). (Kanom 


lease.) 
[See however AIR 1964 Pat 59 (60) (DB). (Lessee not getting possession due to third party's possession 
— No request by him to lessor to give possession — Lessee cannot claim refund of consideration.)} 
10. AIR 1943 PC 24 (28). 
[See also AIR 1961 Mys 29 (32) (DB). (Under Section 105 T. P. Act delivery of possession of the property 
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also been referred to as one of the ordinary remedies of a tenant who is not given posses- 
sion of the property or any part thereof. See also Clause (c), Note 8. 


As to whether the lessee can withhold payment of rent or claim abatement or suspen- 
sion of the rent to any extent on the lessor's failure to give possession in whole or in part, 
see Note 14 on Clause (1). 

So also the lessee is entitled to invoke the extraordinary jurisdiction of High Court to 
enforce the statutory right where the State is the lessor.(11) 

4. Contract to the contrary. 

The clause is subject to a contract to the contrary. Where the lessee agrees, by the 
contract of tenancy, that he will himself take possession of the leased property the agree- 
ment is a “contract to the contrary” and the lessor has no duty to place the lessee in posses- 
sion.(1) 

(c) the lessor shall be deemed to contract with the lessee that, if the latter pays 
the rent reserved by the lease and performs the contracts binding on the lessee, he 
may hold the property during the time limited by the lease without interruption. 


The benefit of such contract shall be annexed to and go with the lessee’s inter- 
est as such, and may be enforced by every person in whom that interest is for the 
whole or any part thereof from time to time vested. 

Synopsis 
1. Scope. 5. “Shall be deemed to contract.” 
2. “Without interruption.” 
2-A. Interruption by agent. 
3. Interruption by holder of paramount title. 
4. Interruption by trespasser. 8. Effect of breach of covenant. 


6. Benefit of covenant runs with the land. 
7. Government grants. 


1. Scope. 

In England an express covenant for quiet enjoyment is usually inserted in every case. 
Where no covenant is inserted in the lease the law implies such a covenant from the use of 
the word “demise” or even froma mere contract of letting in whatever form it is expressed.(1) 
The express covenant may be either in a qualified form or in an unqualified form, though 
usually, it is in a qualified form, that is to say, it protects the lessee from interruption by the 
lessor or by persons claiming under him but not from interruption by third persons. The 


demised is not a condition precedent for coming into operation of a lease. Where, therefore, a lessee 
obtains under the lease deed an interest in the property leased he is entitled to sue for possession of the 
same in his own right, if there are no other legal impediments. That being so, a suit for specific perfor- 
mance is misconceived, even if it is maintainable, the proper relief is to sue for possession.)] 


11. AIR 1979 Orissa 120 : (1979) 47 Cut LT 407 (DB). 
Section 108, Clause (b) — Note 4 
1. AIR 1929 Mad 611 (615, 616) (DB). 
Section 108, Clause (c) — Note 1 


- Halsbury Laws of England (Hailsham Edition), Vol. 20, Paras, 265 to 270. (Woodfall, Landlord and 
Tenant, 22nd Edition, page 207.) 


[See also (1958) 2 WLR 606 (614) ** (1895) 65 LJQB 787 (790) : (1895) 2 QB 610: 73 LT 250: 44 WR 
(Eng) 328, Maynes & Co. v. Lloyd & Sons.] 
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implied covenant also is only a limited covenant.(2) This clause give the lessee in India the 
same rights as he would have under what, in England, is a covenant for quiet enjoyment in 
an unqualified form. In other words, the lessee is protected against interruption by whomso- 
ever it is occasioned.(3) If the act of landlord causes substantial interference with the tenant's 
use of premises for the particular purpose for which they were taken, notwithstanding that 
the act itself is done off the premises, it constitutes breach of covenant for “quiet enjoy- 
ment” implied in Cl. (c) and the tenant has his remedy against the landlord against such a 
breach.(4) 


For Clause (c) to come into operation the condition precedent is that the lessee, pays 
the rent reserved by the lease and performs the contract binding on the lessee. It is only then 
there is a duty on the lessor not to interrupt in the peaceful use of the premises by the tenant. 
But once the prima facie conclusion has been reached that the lessee has not performed his 
part of the contract and was in arrears of rent reserved by the agreement, the tenant cannot 
lessee the benefit of the principles of suspension of rent in the circumstances of the case.(5) 

The covenant referred to in the section is an obligation of the lessor and it cannot be 
extended to govern the obligations of a licensor.(6) 


But though the implied contract under this clause is for quiet possession against inter- 
ruption by whomsoever caused, it has reference, where it is caused by a third party, only to 
a lawful eviction. It does not extend to maintaining the lessee’s possession against unlawful 
or tortious evictions by third parties.(7) The reason is that against such acts the lessee has 


2. Halsbury Laws of England (Hailsham Edition) Vol. 20, Paras, 265 to 270. 


3. AIR 1965 Pat 179 (181) (DB) ** AIR 1964 Pat 59 (60) (DB) ** AIR 1920 Lah 390 (391) ** AIR 1923 Cal 
41 (43) : 50 Cal 68 (DB) ** AIR 1929 Cal 272 (275) (DB) ** AIR 1935 Mad 973 (975) ** AIR 1938 Nag 
439 (440) ** (1901) 25 Bom 269 (273) (DB) ** AIR 1917 Pat'549 (550) : 2 Pat LJ 713 (DB). (The lessors 
are not entitled to intrude upon the property of the lessees by inducting any person thereupon.) 


[See AIR 1967 Bom 434 (439) : 69 Bom LR 229 : 1967 Mah LJ 547. (Covenant of quiet enjoyment 
teferred to in Section is in terms an obligation of the lessor and it cannot be extended to govern the 
obligations of a licensor.)] 


[See also (1864) 1 Suth WR 1 (2) ** (1913) 19 Ind Cas 815 (816) (DB) (Cal).] 


[But see (1905) 7 Bom LR 713 (722, 723). (To constitute a breach of the covenant for quiet enjoyment on 
the landlord’s part there must be some act of interruption by him or those claiming under him.) 


4. 1985 Jab LJ 527 (531). 

5. 1982 (2) Rent LR 33 (35) (Delhi) ** (1982) 22 Delhi LT 194 (196). 

6. AIR 1967 Bom 434 (439) : 69 Bom LR 229. (Overruled on another point in AIR 1971 SC 1495.) 
7 


. (1979) 1 Andh WR 488 (490) ** 2006 (3) Mad LW 66 (75). (When party suing for eviction is true owner, 
lessee cannot claim protection u/S. 108(c).) ** AIR 1975 Madh Pra 196 : 1975 MPLJ 801 ** AIR 1965 
Pat 179 (181) : 1965 BLJR 679 (DB) ** AIR 1964 Mad 514 (515) : ILR (1964) 2 Mad 582. (Son of lessor 
claiming possession of demised property in suit by challenging alienation — Lessor ex parte in suit — 
Compromise with son on payment of money -- Breach of covenant of title and quiet enjoyment -- Suit for 
damages -- No notice to father lessor about the compromise -- Suit not improper.) ** AIR 1964 Pat 59 
(60) : 1963 BLJR 965 (DB) ** AIR 1955 Nag 202 (203) : ILR (1955) Nag 977 (DB). (Where one of the 
gaps in the compound wall was the result of some construction by the neighbour, if the action of the 
neighbour was unlawful the remedy of the lessee was against the neighbour and not the lessor. AIR 1947 
Nag 48, Rel. on.) ** AIR 1947 Nag 48 (51) : ILR (1946) Nag 568 (DB) ** AIR 1945 All 425 (427): ILR 
(1945) All 412 (DB) ** AIR 1938 Cal 690 (691, 692) ** AIR 1933 Mad 465 (466). (In connection with 
proceedings for the determination of mesne profits a receiver was appointed to auction the land and the 
respondent in the case executed a security bond to raise the second crop and give a certain amount of 
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his proper remedy against the wrong-doers.(8) As pointed out by Rankin, C. J. in 


Indubhushan v. Moazam Ali.(9) 

“No lessor can guarantee that his lessee will not be subject to trespass or wrongful 
acts on the part of a third party. What he does covenant is that his title is such that no lawful 
entry or eviction or interruption will occur.” 

The words “if the latter pays the rent reserved by the lease and performs the contracts 
binding on the lessee” do not make the payment of rent and the performance of the con- 
tracts conditions precedent to the enforceability of the obligation to secure quiet enjoy- 
ment.(10) This is also the English law on the point. In a covenant for quiet enjoyment by 
the lessee the usual qualification “by paying the rent thereby reserved and performing the 
covenants” does not make the payment of rent, etc., a condition precedent to the perfor- 
mance of the covenant by the lessor.(11) If there is interruption to possession by an injunc- 
tion by person claiming possession under the lessor clause (c) protects the lessee from 
payment of rent.(12) The covenant, if it is express holds good during the whole of the term 
expressed to be granted by the lease and not merely during the actual continuance of the 
estate of the lessor.(13) Where a lease is to commence in future, the lessee cannot, before 
his right to possession accrues, sue for breach of the covenant for quiet enjoyment.(14) 

Generally tenant is not expected to demand from landlord issue of rent receipt for 
payment of amount. After all it is a relationship of confidence between the landlord and the 
tenant unless there is a special contract in that behalf.(15) 

A tenant is entitled to basic amenities like installation of a television, telephone or 
obtaining supply of electric energy. In a pending suit for eviction of tenant on ground of 
violating S. 108 (m), (o) and (p) interim direction was given permitting the tenant to install 
air conditioner and carry out renovation work at his own risk and costs without prejudice to 
the right of the landlord to sue for eviction on the ground of violation of Clauses (m),(o) 
and (p) of S. 108.(16) 


paddy -- Held, whether or not there was technically a lease, the security bond had the same practical effect 
as a lease and though T. P. Act did not apply, the principles of S. 108 applied.) ** AIR 1915 Mad 717 (718) 
(DB). (Clause is applicable to agricultural lease as a rule of equity, justice and good conscience.) ** AIR 
1922 Cal 87 (90) : 49 Cal 948 (DB) ** AIR 1937 Lah 930 (931) ** (1870) 14 Suth WR 273 (274) (DB) ** 
AIR 1923 Cal 41 (43, 44) : 50 Cal 68 (DB) ** AIR 1926 Lah 371 (372). (Woodfall, Landlord and Tenant, 
22nd Edn, page 875.) 

[See also AIR 1921 Cal 532 (534) (DB).] 

8. AIR 1964 Pat 59 (60) (DB) ** AIR 1955 Nag 202 (203) : ILR (1955) Nag 977 (DB). (Woodfall, Landlord 
and Tenant, 22nd Edn., page 868.) ** AIR 1947 Nag 48 (51) : ILR (1946) Nag 568 (DB) ** AIR 1945 All 
425 (427) : ILR (1945) All 412 (DB) ** AIR 1923 Cal 41 (43) : 50 Cal 68 (DB). 

9. AIR 1929 Cal 272 (276) (DB). 

10. (1912) 15 Ind Cas 711 (713, 714) (DB) (Mad). 
[But see AIR 1951 Assam 62 (63) : ILR (1950) 2 Assam 297 (DB). (Per Thadani, C. J. -- The right of the 
lessee to quiet enjoyment is dependent upon his paying the rent reserved by the lease.) 

11. Woodfall, Landlord and Tenant, 22nd Edn., page 875. 

12. (1979) 1 Andh WR 488. 

13. AIR 1935 Mad 973 (975). (Woodfall, Landlord and Tenant 22nd Ed., page 875.) ** (1862) 139 RR 730 
(733) : 32 LJQB 67 : 11 WR (Eng) 169 : 7 LT (NS) 384, Penfold v. Abot. (Implied covenant.) 

14. (1835) 42 RR 532 (539) : 2 Bing (NC) 90 : 4 LJ (NS) CP 305, Treland v. Bircham. 

15. AIR 1997 SC 1334 (1335, 1336) : 1997 AIR SCW 1436 (1437) : 1997 (9) SCC 149. 

16. 1999 (4) ICC 592 (595) (Cal). 
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Where there is a common electric meter of all tenants in the premises, the landlord 
cannot shift the responsibility of settling share of each tenant on one tenant. It is for the 
landlord to oblige other tenants to their share of electricity.(17) 

When due to defective wiring in the premises where wiring and its maintenance were 
the responsibility of the lessor, visitor dies due to serve electrical shock, the lessor was 
alone liable for the loss caused. The lessor would not be liable where he was under no 
obligation to attend to the upkeep.(18) 

Where a lessee has taken a lease of an agricultural field knowing that it is under 
mortgage, it would be inequitable to permit him to invoke the aid of this clause against the 
lessor if the mortgagee enforces his mortgage and purchases the field himself.(19) 


The combined effect of provisions of Sections 44 and 108 is that if some out of sev- 
eral co-owners of an item of property lease the property, the lessee gets right to enjoy the 
property in same manner as his lessors are capable of and subject to the terms of the lease.(20) 

There cannot be any building without roof. Therefore roof is included in the defini- 
tion of building where building consisting of ground floor only is given on lease and the 
landlord has not reserved right of re-entry that does not mean that he has no right to put up 
first floor, His right to construct first floor on terrace cannot be defeated on ground that 
right to re-entry is not reserved by him. The test is whether interference complained of 
amounts to interference in quiet enjoyment of the demised building.(21) 

2. “Without interruption.” 

In order to constitute an interruption within the meaning of this clause there must be a 
substantial interference with the enjoyment by the lessee of the leased property.(1) In other 
words, no act of the lessor can be regarded as an actionable breach of covenant for quiet 
enjoyment unless it involves some physical or direct interference with the enjoyment of the 
demised premises. In considering whether there has been disturbance or interference in 
enjoyment the purpose for which the premises were leased should be looked to.(2) Actual 


17. AIR 1985 Delhi 70 (72) : 1985 Rajdhani LR 70. 
18. AIR 1986 Mad 173 (175) : (1985) 1 Mad LJ 444. 
19. AIR 1958 Nag 115 (117) : ILR (1956) Nag 630 (DB). 
20. ILR (1981) 1 Ker 476 (483) (DB). 
21. ILR (1985) Kant 2959 (2963, 2965). 
Section 108, Clause (c) — Note 2 
1, AIR 1959 Madh Pra 191 (193). (There must be some physical or direct interference with enjoyment of 
property.) ** (1897) 24 Cal 296 (304) (DB) ** AIR 1915 Mad 717 (719) (DB). (Agricultural lease -- 
Third person taking alway’s the crops harvested by the lessee, and delivering it subsequently to the lessor, 
constitutes disturbance.) ** (1901) 5 Cal WN 353 (355) (DB). (Halsbury’s Laws of England (Hailsham 
Edition), Vol. 20, Para. 271.) 
[See also (1858) 115 RR 854 (859, 860) : 27 LJ Ex 253 : 6 WR (Eng) 327 : 30 LT (OS) 352, Shaw v. 
Stenton. (Lease of mine -- Lessor cannot use surface in such a way as to disturb the lessee in his occupa- 
tion.)] 
2. AIR 1959 Madh Pra 191 (193). (Lease of premises for setting up of dispensary and laboratory -- Landlord 
refusing to give consent to install electric connection in premises -- Refusal would make it unfit for the 
purpose for which it is let -- Amounts to breach of covenant.) ** (1956) 2 All ER 28 (30, 32). (Lease of 


lock-up shop -- Lessor erecting scaffolding outside shop window for repairs -- Held, that the erection of 
the scaffold poles in close proximity to the shop window constituted a breach of the covenant for quiet 
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dispossession is, however, not necessary.(3) Disturbance of enjoyment which is merely 
temporary and which does not interfere with the title or possession of the lessee is not a 
breach of obligation.(4) It is for the lessee from government to protect his possessory title 
or interest under the lease (in instant case mining lease) in accordance with law. It the lessee 
could not work out the lease because of disturbances, the State cannot be held guilty or 
liable for any loss caused by third persons.(5) 

Where a room of the rented house was in possession of landlady and her goods were 
stored in the same by virtue of a specific term in the agreement. The very fact that the 
landlady had possession of the room implied that she had a right of egress and ingress to 
said room.(6) 

Act of a landlord disallowing a tenant a telephone connection amounts to an interrup- 
tion in holding the property by the lessee during the term of his lease under S. 108(c).(7) 

Where there is an interruption of enjayment under compulsion of a statute it has been 
held in England that there is no breach of the covenant for quiet enjoyment.(8) Where the 
lessee was evicted by the Plague Authorities under the powers vested in them by law, it was 
held by the Bombay High Court that there was no breach on the part of the lessor of the 
covenant for quiet enjoyment.(9) In the undermentioned case.(10) however, where land 
was leased for being used for sale of firewood, but the municipality refused permission for 
such sale, it was held by the Oudh Chief Court that the lessor did not secure the lessee 


enjoyment and was not so trifling or purely transitory in character as to disentitle the lessee from making 
any claim.) 

3. AIR 1961 Mad 28 (30) ** (1912) 17 Ind Cas 238 (241) (DB) (Cal) ** (1901) 5 Cal WN 353 (355) (DB) 
** AIR 1923 Nag 31 (33). (Plaintiff repudiated the kabuliyat granting the lease — He also took forcible 
possession of a certain amount of juari harvested in the field and put it in the possession of another person 
— Held, the plaintiff's action in repudiating the lease and the seizure of juari grown by the tenant showed 
eviction in the eye of the law.) ** AIR 1926 Cal 906 (907) (DB) ** AIR 1922 Cal 237 (242) (DB). 
(Interference with receipt of rent.) ** AIR 1921 Cal 532 (533) (DB). (Interference with collection of rent.) 
** AIR 1935 Cal 464 (465) (DB). (Property X leased to A and property Y leased to B for purposes which 
interfered with the enjoyment by A -- Held, there was interruption.) 


[See also AIR 1920 Pat 258 (258). (Wrongful accumulation of water by landlord on his tenant's land 
amounts to an interference with the tenant's Ppossession.)] 


Also see S. 108 (1), Note 14. 
4. Halsbury’s, Laws of England (Hailsham Edition) Vol. 20, Para. 274 ** (1888) 58 LJ Ch 124 (126): 40 Ch 


D71:60 LT 105 : 37 WR (Eng) 253, Jenkins v. Jackson. (A nuisance committed on adjoining land by the 
lessor or his tenant is not a breach of the covenant for quiet enjoyment.) 


[See also AIR 1959 Cal 309 (311, 313, 314) (DB). (Tenancy of surface land on common passage through 
which underground drains passed — Sub-soil rights remain with landlord -- Right to drain his premises 
through demised land along with ancillary powers also remain with landlord -- Landlord excavating de- 


mised land to lay new drains in exercise of his right — Held, on facts that covenant for quiet enjoyment was 
not broken.)] 


1999 AIHC 306 (307) (Mad). 

1980 All LJ 1093 (1097). 

1980 Raj LW 33 (37). 

Woodfall, Landlord and Tenant, 22nd Edn., page 880. 
(1899) 23 Bom 510 (512, 513). 

AIR 1919 Oudh 398 (398). 
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possession with reference to its intended use and that there was a breach of the obligation to 
secure quiet enjoyment. It is submitted that this view does not seem to be correct. 


A covenant for quiet enjoyment does not include a covenant for title.(11) If a tenant is 
in occupation of the part of the property whole of which is being sold by the landlord the 
tenant cannot lodge a private caveat in respect of the sale of the whole property claiming 
specific performance of the tenancy agreement.(12) A lessor, in the absence of a special 
contract, is not entitled to ask for ejectment of the lessee from a fraction of the property 
leased.(13) Action of the Trust authorities in overlooking the premises and sealing all locks 
although they had been locked by the tenant on determination of the lease and putting a 
watchman in charge of the premises with the intention of depriving the lessee of the enjoy- 
ment of the demised premises was held illegal and constituted dispossession of the tenant 
otherwise than by law.(14) 

2-A. Interruption by agent. 

Where a tenant is deprived of the essential supply and service due to interruption 
caused by an agent of the landlord, the agent may be proceeded against for contravening 
the relevant provisions of Rent Control legislation, but so far as the rights and obligations 
under the Transfer of Property Act are concerned which are exercisable or dischargeable by 
the landlord alone, the phrase “landlord” cannot be interpreted to include his agent and in 
such cases any order passed against the agent would not be binding on the landlord unless 
he is impleaded as a necessary party.(1) An agent cannot be included in the word “land- 
lord” so far as the rights and obligations under the T. P. Act are concerned which are exer- 
cisable by the landlord alone and the phrase cannot include an agent though an agent may 
be included in the expression landlord for a limited purpose under the M. P. Accommoda- 
tion Control Act, 1961.(2) 


3. Interruption by holder of paramount title. 


An interruption of the lessee’s enjoyment by the holder of a paramount title is an 
interruption within the meaning of this clause.(1) This follows from the principle stated in 


11, AIR 1917 Mad 465 (467, 470) : 40 Mad 910 (DB) ** AIR 1930 Cal 561(564) : 57 Cal 1189 (DB) ** AIR 
1934 Cal 437 (438) (DB). 


[But see (1864) 1 Suth WR 1 (2) (DB). (Case before the Act.) ** AIR 1947 Nag 48 (51) : ILR (1946) Nag 
568 (DB).] 


12. (1975) 1 Malayan LJ 156. 
13. (1964) 1 Andh WR 337 (340, 341). 
14. (1974) 87 Mad LW 490. 
Section 108, Clause (c) — Note 2A 
1. 1968 Jab LJ 383 (386 to 388). 
2. 1968 MPLJ 271. 
Section 108, Clause (c) — Note 3 


1, AIR1965 Pat 179 (181) (DB). (In order to constitute eviction by a person having paramount title three 
conditions must be fulfilled: (1) Eviction must be from something which forms part of demised property, 
(2) party evicting must have a good title and (3) lessee must have quitted against his will.) ** (1902) 25 
Bom 269 (273, 274) (DB) ** (1913) 19 Ind Cas 815 (816, 817) (DB) (Cal) ** AIR 1938 Nag 439 (440) ** 
AIR 1935 Mad 973 (975) ** AIR 1920 Lah 390 (391) ** AIR 1922 Cal 237 (240) (DB) ** AIR 1947 Nag 
48 (51) : ILR (1946) Nag 568 (DB). 
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Note | that the covenant for quiet possession under this clause extends to all lawful evic- 
tions by third parties. A title paramount means a title superior to that of the lessor, i.e., a 
title against which a lessor cannot make a valid defence.(2) Where a third person files a suit 
against the lessee without making the lessor a party, and in execution of the decree, dispos- 
sesses the lessee, it cannot be said that such dispossession is necessary by a person with 
paramount title.(3) But where a lessor is made a party the dispossession will be by the 
owner of the paramount title.(4) If the lessee subsequently attorns to such an owner by 
payment of rent, the title of the lessor becomes extinguished.(S) Where the tenant never 
attorned to the transferee of the original lessor, the tenant could not, in a suit for possession 
by the transferee, plead that the transferee was subject to the liabilities of owner.(6) Evic- 
tion by title paramount is a good defence against the covenant to pay rent.(7) 
4. Interruption by trespasser. 

As seen in Note 1 the covenant under this clause does not extend to tortious acts of 
third parties. Where, therefore the lessee is evicted or interrupted in his enjoyment of his 
property by a trespasser, the lessor cannot be said to have committed any breach of his 
obligation under this clause. In such cases the lessee can himself sue the trespasser for 
ejectment. There is a difference of opinion on the question whether the lessor himself can 
sue the trespasser for possession in such cases. In Ramanathan v. Pulikutty.(1) it was held 
by the Madras High Court that the lessor, not being entitled to possession himself after the 
execution of the lease, was not entitled to sue the trespasser for possession. This view has 
not been followed by that Court in later cases. It has been held that a lessor, although he has 
granted lease to another is entitled for the purpose of putting the lessee in possession, to 
maintain a suit to eject the trespasser.(2) It has also been held that if the lessor's right to the 
reversion is affected by the trespass he will be entitled to a declaration of title and to the 
delivery of formal possession by proclamation of his reversionary right.(3) The same view, 
namely, that the lessor is entitled to sue to eject the trespasser for the purpose of putting the 
lessee in possession has been taken by the Calcutta and Patna High Court also.(4) 

There is also a difference of opinion as to whether a lessor can maintain a suit for 
ejectment under S. 9 of the Specific Relief Act. According to one view he is not entitled to 
maintain such a suit.(5) A contrary view is that he can maintain such a suit.(6) It is submit- 
ted that the latter view is to be preferred. 


2. AIR 1921 Cal 532 (533) (DB) ** AIR 1929 Cal 22 (25) : 55 Cal 1013 (DB). 
3. AIR 1924 Cal 532 (533, 534) (DB). 
4. AIR 1922 Cal 237 (242) (DB) ** AIR 1929 Mad 195 (196). 


5. AIR 1950 Mys 9 (10) : 55 Mys HCR 299 (DB). (Since there is a surrender of lease by operation of law the 
lessor is not entitled to claim rent from the lessee subsequent to the period of eviction.) 


6. AIR 1984 NOC 178 (All). 
7. AIR 1981 Cal 154 : (1981) 1 Cal LJ 486. 
Section 108, Clause (c) — Note 4 
1. (1898) 21 Mad 288 (290) (DB). 
2. AIR 1915 Mad 358 (360) (DB). (21 Mad 288, Not followed.) 
3. AIR 1917 Mad 760 (761) : 39 Mad 1042 (DB). (18 All 440 (FB), Foll.) 


4. AIR 1923 Cal 192 (193) (DB) ** (1884) 10 Cal 1076 (1079) (DB) ** AIR 1928 Pat 354 (355) : 7 Pat 496 
(DB) ** (1928) 112 Ind Cas 314 (315) (DB) (Pat). 


5. AIR 1926 Mad 18 (20) ** (1902) 6 Cal WN 616 (617) (DB). (Lessor cannot bring a suit for possession 
against trespasser even where, subsequent to such dispossession the tenant in collusion with the trespasser 
refused to bring a suit.) 


6. (1905) 28 Mad 238 (239) (DB) ** (1911) 5 Sind LR 42 (44) (DB) ** (1909) 1 Ind Cas 150 (150) (DB) 
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5. “ Shall be deemed to contract.” 


The covenant for quiet enjoyment in this clause is deemed to be a part of the contract 
and to be read into the contract. The other clauses of this section are merely statutory 
obligations and are not deemed to be part of the contract itself.(1) 

6. Benefit of covenant runs with the land. 


The paragraph following this clause applies only to this clause and not to clause (a) or 
(b). Consequently, it is only the benefit of a covenant for quiet enjoyment that runs with the 
land and not the benefit of the obligations under clause (a) or (b).(1) The right of quiet 
enjoyment of the leased premises includes the right of way to the premises. The suit for 
injunction is maintainable for any disturbances of the right of way. It is not necessary for 
the lessee to prove that the way was a part of the lease.(2) Where the lease deed provides 
that tenant shall not be liable to ejectment except on ground of arrears of rent for one year 
the covenant is one running with the land and is binding on purchaser at Court auction.(3) 

As will be seen in the notes on S. 111 the right of a lessee in the lease is a heritable 
right.(4) By virtue of clause (j) of this section it is also a transferable right. The legal 
representatives of the lessee or the assignee of the lessee will therefore be entitled to en- 
force the covenant for quiet enjoyment given by this clause.(5) If a lessee transfers posses- 
sion under a lease for a term the lessor cannot question its validity and sue the person for 
possession till the expiry of the term.(6) 

é 7. Government grants. 

This Act does not apply to Government grants by virtue of the provisions of S. 2 of 
the Government Grants Act, XV of 1895. But it has been held that the provisions of this 
section may be referred to in order to determine the nature of the ordinary covenants by 
which the lessor and the lessee are bound.(1) 


See also the undermentioned case.(2) 


(Cal) ** (1909) 3 Ind Cas 466 (467) (DB) (Cal) ** (1901) 7 Ind Cas 924 (926) (DB) (Cal) ** AIR 1929 
Bom 467 (468) : 53 Bom 777 (DB) ** (1911) 10 Ind Cas 455 (455) (DB) (Cal). 
Section 108, Clause (c) — Note 5 
1. AIR 1965 Pat 179 (181) ** AIR 1937 Pat 44 (47) (DB). 
Section 108, Clause (c) — Note 6 
1. AIR1917 Mad 465 (469) : 40 Mad 910 (DB). 
[See ILR (1948) 1 Cal 492 (497). (Covenants contained in Ss. 55 (2), 65 and 108 (c) which may be 
regarded as covenants running with land are binding on property in hands of transferees irrespective of 
any question of notice.)] 
. AIR 1982 Kant 153 : ILR (1981) 2 Kant 946. 
. AIR 1980 All 78 : 1979 All WC 637 (DB). 
AIR 1937 Nag 321 (322) : ILR (1937) Nag 406. 
AIR 1929 Mad 195 (196). 
[See also (1950) 86 Cal LJ 198 (206). (Such covenant may be divisible and if divisible upon a severance 
of the land, the covenants run with the severed parts.)] 
6. AIR 1975 SC 2079 (2081). 


wae 


Section 108, Clause (c) — Note 7 
_ AIR 1917 Mad 465 (469) : 40 Mad 910 (DB) ** AIR 1947 Nag 48 (53) : ILR (1946) Nag 568 (DB). 
(Lessee evicted by title paramount -- Lessee is entitled to recover from lessor pecuniary loss suffered by 
him by action for eviction as well as refund of consideration for lease.) ** AIR 1945 All 425 (427) : ILR 
(1945) All 412 (DB). 
2. AIR 2008 NOC 1899 : 2008 (3) ALJ 278. (Transfer of leasehold right into free hold rights — Plaintiff 
lessee on payment of charges would become owner and entitled to realise rent from defendant occupying 


= 


394 [S108 Cl(c) N8] Rights and Liabilities of lessor and lessee 


8. Effect of breach of covenant. 


Where, after the lease is executed the covenant for quiet enjoyment is broken by the 
lessor, the lessee is entitled to sue the lessor for damages as on breach of a contract.(1) The 
burden of proof is on the lessee to prove the actual loss.(2) The measure of damages in such 
a case will, as in the case of any other contract, have to be determined by reference to S. 73 
of the Contract Act. But a claim for damages is not the only remedy of the lessee. He can 
sue the lessor for specific performance of the contract by putting him in possession.(3) He 
can also treat the contract of lease as rescinded and deliver to the lessor the properties in his 
possession.(4) But the fact that the lessee has not been able to enjoy the property for the full 
term of the lease, has not the effect of extending the period of the lease as fixed under the 
terms of the lease deed.(5) As to a abatement or suspension of rent on disturbance of pos- 
session, see Note 14 on clause (1). Interruption of possession of lease, by virtue of an 
injunction of Court by a person claiming tenancy rights is lawful and by no means can be 


premises in terms of allotment order — It was not open to State Govt. which accepted amount for convert- 
ing leasehold rights into free hold rights and executed sale deeds in favour of plaintiff to have denied right 
to plaintiff to demand rent and to terminate tenancy.) 

Section 108, Clause (c) — Note 8 


1. AIR 1965 Pat 179 (181, 182, 183) (DB) ** AIR 1951 Nag 379 (381) : ILR (1951) Nag 516 (Field leased 
to A and subsequently to B who obstructed A in cultivating the field) ** (1913) 19 Ind Cas 815 (817) (DB) 
(Cal) ** 1897 Bom PJ 372 (DB) ** (1864) 1 Suth WR 49 (49) (DB) ** AIR 1938 Nag 439 (440). (Lease 
of theatre — Measure of damages stated.) 


[See also AIR 1935 Cal 464 (465) (DB) ** AIR 1923 Mad 392 (395) (DB) ** (1909) 4 Ind Cas 1142 
(1142) (DB) (Mad) ** (1870) 14 Suth WR 43 (44) (DB) ** (1895) 21 Bom 175 (183) (DB).] 


2. AIR 1965 Pat 179 (181 to 183) (DB). 


3. (1963) 2 Mys LJ 47 (58) (DB) ** (1904) 31 Cal 647 (656) (FB). (A suit under S. 9 of the Specific Relief 
Act is not the only remedy.) ** (1864) 1 Suth WR 49 (49) (DB) ** (1882) 11 Cal LR 387 (388) (DB) ** 
(1882) 8 Cal 963 (965) (DB). (One co-sharer granting lease — Other co-sharers ejecting lessee — Lessee 
suing all co-sharers to enforce lease or for damages — Held, claim for damages was maintainable under 
Specific Relief Act, S. 19.) 


[See also AIR 1943 PC 24 (28) ** ILR (1960) Mys 1. (Tenant ejected from tenancy land by landlord’s 
transferee — Application for Possession filed by tenant under S. 29 (1), Bombay Tenancy and Agricultural 
Lands Act against both landlord and his transferee — Application is maintainable in view of S. 3 which 
makes applicable the provisions of T. P. Act.)] 


4. AIR 1961 Mad 28 (30, 31). (A tenant may on partial eviction repudiate the whole lease.) ** (1876) 25 
Suth WR 492 (492) (DB) ** (1912) 15 Ind Cas 711 (716) (DB) (Mad) ** AIR 1927 Lah 880 (880). (If the 
tenant does not deliver possession, he may be liable in damages.) 


[See also ILR (1954) 2 All 531 (543 to 545) (DB). (Suit by lessor against lessee for damages for breach of 
contract in terminating the lease before the expiry of term fixed -- Lessee can claim that he had avoided 
the lease for breach of covenant for quiet enjoyment provided he has taken that plea in written statement 
-- Held, on facts that plea could not be allowed for first time in appeal.)] 


[See however AIR 1927 Lah 1 (4) : 7 Lah 423 (DB). (A landlord's unlawful entry on the demised premises 
during the continuance of a tenancy; though it may suspend his right to demand rent from the tenant, does 
not ipso facto extinguish the currency of the lease.)] 


5. See AIR 1929 Oudh 286 (287). (Lease for 7 years -- Lessee ejected by previous lessee after one year -- 
Previous lessee ejected by lessor after 6 years of occupation -- Lessee claiming extension of lease on the 
ground that he was not able to enjoy the property for the full period of lease -- Held, the lessee might or 
might not have his remedies against the landlord, but period of the lease as fixed under the terms was not 
extended.) 
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said to be tortious interruption. Therefore breach of the covenant for quiet enjoyment im- 
plied in S. 108(c) protects the lessee from liability to pay the rent in case of such interrup- 
tion.(6) Where the tenant was deprived of a part of the premises, and tenant suspended 
payment of rent, he could not be held liable for eviction in view of S. 108.(7) 

Where property has been taken away in exercise of the right of the State to acquire 
property and the lessee is evicted from the property in consequence, there can be no ques- 
tion of damages for breach of the covenant for quiet enjoyment and the lessee cannot sue 
the lessor for disturbance of possession.(8) 


But where the destruction of claimed premises is by landlord and is not an act of God. 
Clause (e) of S. 108 is not applicable. Tenant is protected under Clause (c) of section 108. 
Suit for mandatory injunction directing landlord to restore possession in original condition 
is maintainable.(9) 


(B) Rights and Liabilities of Lessee. 
(d) If during the continuance of the lease any accession is made to the prop- 
erty, such accession (subject to the law relating to alluvion for the time being in 
force) shall be deemed to be comprised in the lease : 


Synopsis 
1. Accession. ~ 3. Encroachment by tenant. 
2. Accretion to land by alluvion. 4. “Shall be deemed to be comprised in the lease.” 
1. Accession. 


A lessee is under this clause entitled to any accession made to the demised property 
during the continuance of the lease.(1) As to the meaning of the word “accession,” see 
generally Note 1 on S. 63 and Note 2 on S. 70. The question, whether a particular addition 
to the demised property is an accession, must be decided, as seen in the said Notes, in the 
light of various facts — upon the intention of the parties, upon the law applicable to the 
particular case and in some cases upon both these things. 

2. Accretion to land by alluvion. 


Under the English law where there is an acquisition of land from the sea or a river by 
gradual, slow and imperceptible means then, from the supposed necessity of the case and 
the difficulty of having to determine year by year to whom an inch, or a foot, or a yard 
belongs, the accretion by alluvion is held to belong to the owner of the adjoining land.(1) 


6. (1979) 1 Andh WR 488 (491). 
7. (1978) 2 Rent CJ 708 (713) (DB). 
8. AIR 1959 Madh Pra 315 (316) (DB). 
9, AIR 1981 All 307 : (1981) 7 All LR 471. 
Section 108, Clause (d) — Note 1 


1. (1908) 2 Sind LR 1 (6) (DB) ** AIR 1927 Cal 902 (904) : 55 Cal 201 (DB). (Accretion by alluvion.) pe 
AIR 1925 Cal 758 (759) (DB). 


[See also (1864) 1 Suth WR 113 (114) (DB) ** (1880) 5 Cal LR 192 (193) (DB).] 
Section 108, Clause (d) — Note 2 


1. (1828) 5 Bing 163 (166) : 21 RR 292 (308) : 2 Bligh (NS) 147, Gifford v. Lord Yarborough ** (1824) 107 
ER 668 (673, 674) : 3 B & C91 : 2 LJKB 196 : 4 Dow! & Ry 790, R. v. Lord Yarborough ** AIR 1915 PC 
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This principle was applied by their Lordships of the Privy Council in the case of Felix 
Lopez v. Muddun Mohun.(2) and by the Allahabad High Court in Narendra v. Achhaibar.(3) 
In Raja Srinath Roy v. Dinabandhu Sen.(4) Their Lordships of the Privy Council, however, 
observed as follows: 

“It is to be observed that here too Indian law, doubtless guided by local physical conditions, has 
adopted a rule varying somewhat from the rule established in this country. Where under English 
conditions the rule applies to imperceptible alterations, Regulation 11 of 1825 (Bengal), Arts. 1 and 
4 speak of gradual accession. The analogy of the English rule can hardly be prayed in aid when 
Indian legislation has thus an established and different rule on the same subject. Further, as the Indian 
ride is established now beyond question, it may perhaps be said without offence of the Indian as of 
the English rule, that it represents rather a compromise of convenience than an ideal of justice, for 
that which is a man’s own does not become another’s any more agreeably to ideal justice by ebbing 
filched from him gradually instead of being swallowed whole.” 

The decision of Srinath Roy’s case has been regarded as settling the view, so far as 
this country is concerned, that an accretion need not be imperceptible.(5) See also the 
undermentioned cases.(6) under Bengal Regulation 11 of 1825 under which an accretion is 
required only to be gradual and not imperceptible. 

Where the accretion to land is sudden and not gradual, it cannot be said to become 
part and parcel of the land to which it is added and so does not constitute an accession. If a 
land is submerged and is again reformed and can be identified as forming part of a particu- 
lar estate the owner of that estate is entitled to it.(7) 

It was held in Secretary of State v. Kadirkutti.(8) that even though an accretion has 
been brought about artificially and not by natural causes, the party bringing it about may 
become entitled to it, but that the rule will not apply where it is brought about intentionally 
with the motive of getting the benefit of accretion. This view was rested on the decision in 
Attorney-General v. Chambers.(9) The view expressed in the last mentioned case appears, 
however, to be no longer good law in view of the decision of the House of Lords in The 
Mayor of Bradford Corporation v. Pickles.(10) where it has been held that, provided that an 
act is done lawfully, the party cannot be deprived of any benefit that may be derived from 
such act by reason merely of the fact that his motive is bad. 
pan e o E T 


131 (136) : 1915 App Cas 599, A G. of South Nigeria v. Holt & Co. (Where an addition is caused artifi- 
cially by execution of works of reclamation acquisition cannot be said to be slow and therefore doctrine of 
natural accretion will not apply.) 


2. (1870) 13 Moo Ind App 467 (473) (PC). 
3. (1906) 28 All 647 (649) (DB). 

4. AIR 1914 PC 48 (59) : 41 Ind App 221. 
5 


- AIR 1918 Mad 1083 (1084, 1088) : 40 Mad 1083 (DB). (AIR 1914 PC 48, Referred to.) ** AIR 1920 Pat 
330 (331) : 5 Pat LJ 1 (DB). ii p 


6. A WN 508 (511) (DB) ** (1909) 4 Ind Cas 511 (512) (DB) (Cal) ** (1864) 2 Bom HCR 345 


7. (1874) 2 Ind App 28 (32) (PC) ** (1906) 3 Cal LJ 316 (333) (DB) ** (1874) 21 Suth WR 115 (116 
** (1906) 3 Cal LJ 560 (562) (PC). i a wk og 


8. (1890) 13 Mad 369 (377) (DB). 
9. (1859-62) 45 ER 22 (27). 
10. (1895) 64 LJ Ch 759 (762). 
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3. Encroachment by tenant. 


A tenant encroaching upon other property of the landlord does not, merely by reason 
of such encroachment, become a tenant of such property also. His possession will be really 
adverse to the landlord. To what extent it would be adverse would, however, depend upon 
the nature of the right in assertion of which the adverse possession was held. Where the 
tenant is in adverse possession claiming an absolute right in the land he would acquire by 
prescription an absolute title to the land. But where he claims to be a tenant of the land he 
will acquire a tenant’s right in the land. The presumption is, however, that he only claims 
the additional land as part of the land. “The true presumption,” said Markby, J. in Gooroo 
Doss Roy v. Issur Chunder.(1) 

“as to encroachments made by the tenant during his tenancy upon the adjoining lands of his 
landlord is that the lands so encroached upon are added to the tenure and form part thereof for the 


benefit of the tenant so long as the original holding continues, and afterwards for the benefit of the 
landlord, unless it clearly appeared by some act done at the time that the tenant made encroachments 


for his own benefit.” (2) 

Where a tenant encroaches upon the adjacent area to his leased premises, it gets in- 
cluded as the “leased or tenanted” property and the tenant is obliged to protect landlord’s 
rights in respect of the encroached area also and deliver up unto the landlord at the end of 
tenancy the said encroached area with the original leased area.(3) 


Before the tenant acquires by prescription an absolute title, or the tenancy right the 
landlord can eject the lessee from the portion encroached upon.(4) Where the lessor treats 
the lessee as a tenant in respect of the encroachment while the latter professes to hold it as 
part and parcel of the leased property, the two plots constitute one tenancy and stand on the 
same footing.(5) After a title by prescription has been acquired by the lessee to the tenancy 
rights the lessor cannot eject the lessee before the termination of the lease. (6) If the lessee 
has acquired a full title by prescription the landlord's title will be extinguished.(7) 


Section 108, Clause (d) —- Note 3 

1. (1874) 22 Suth WR 246 (247) (DB). 

2. Also see the following cases : AIR 1964 Bom 287 (292, 295) : ILR (1965) Bom 27. (Held on facts that the 

lessee was in possession of the four feet wide strip adjoining land leased to him since 1906 in his capacity 

as lessee and, therefore, had acquired the strip as accession to his leasehold property.) ** (1895) 64 LJQB 

245 (247). Tabor v. Godfrey. (Tenant occupying an encroachment must be deemed to have occupied it as 

part of the holding.) ** (1912) 35 Mad 618 (621) (DB) ** (1905) 2 Cal LJ 125 (133, 134) (DB). (Per 

Mookerjee J.) ** AIR 1925 Cal 193 (194) (DB). 

Also see Section 105, Note 81. 

1998 AIHC 3121 (3124) : 1998 (4) Kant LJ 110 ** 2002 (3) Mad LW 687 (691). 

4. AIR 1950 Pat 484 (486) (Pr 8) (DB). (Landlord is not bound to treat the land on which his tenant en- 
croached as held under a tenancy.) ** (1912) 14 Ind Cas 212 (212) (DB) (Cal) ** AIR 1917 Pat 471 (473) 
: 2 Pat LJ 506 (DB) ** (1897) 25 Cal 302 (304, 305) (DB). (Tenant encroaching upon land of his landlord 
does not become the tenant in respect of such land against the will of the landlord.) ** (1905) 2 Cal LJ 125 
(135) (DB) ** (1900) 4 Cal WN 508 (511) (DB). (But when the landlord has once exercised his option and 
treated the person as tenant he cannot subsequently treat him as trespasser.) ** AIR 1921 Cal 83 (83) (DB) 
** (1884) 10 Cal 820 (821, 822) (DB) ** AIR 1918 Cal 639 (641) (DB) ** (1911) 11 Ind Cas 30 (30) (DB) 
(Cal) ** (1903) 16 CPLR 36 (40). 

5. AIR 1918 Cal 639 (641, 642) (DB). 

6. (1912) 14 Ind Cas 212 (212) (DB) (Ca) ** (1909) 4 Ind Cas 526 (528) (DB) (Cal) 
[See also AIR 1929 Lah 469 (470) (Lessor’s right to fair rent is not barred.)] 


7. AIR 1926 Cal 883 (885) (DB). 


Re 
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Where the tenant encroaches on land which adjoins his holding but which belongs to 
a person other than the landlord the possession of such land may be adverse to the owner 
thereof. But the presumption in this case also is that he has made the encroachment, not for 
his own benefit but for that of his landlord.(8) and the burden of proof is on the tenant to 
show that the encroachment was for his own benefit.(9) 

Where the lessee encroaches land and enjoys if, it is accession to the property de- 
mised and on termination of lease the landlords, in equity, are entitled to have the portion 
encroached upon by the tenant as an accession to the original demise.(10) 

Where the tenants had encroached upon some land during subsistence of tenancy and 
are in occupation of excess land of what was rented out to them, they cannot claim adverse 
possession over the encroached land as encroachment was made while they were tenants.(11) 
Where in addition to the demised premises the tenant had encroached upon a portion of the 
building that additional portion in occupation, of the tenant, whether with or without per- 
mission of the landlord, must be treated as part of the demised premises and the landlord 
can sue the tenant for eviction from the encroached portion which the tenant had occu- 
pied.(12) Where a tenant during currency of the lease took possession of the land whether 
or not immediately adjacent to demised premises and whether or not land was waste or 
belonged to the landlord or a third person there is a presumption that the land forms part of 
the holding unless during the term the tenant communicated to the landlord some disclaimer 
of the landlord’s title.(13) 

Provisions of Cl. (d) of S. 108 of the T. P. Act are not excluded either expressly or 
impliedly by any of the provisions of the Karnataka Rent Control Act, 1961. Hence provi- 
sions of S. 108 (d) can be imported into provisions of the Karnataka Act where the premises 
encroached upon by the tenant adjacent to the leased premises, belongs to the landlord, the 
encroached portion becomes the leased premises by applying principles under S. 108(d). 
The landlord can invoke any or all Clauses of S. 21(1) of the Karnataka Act in rel ation to 
the encroached portion.(14) 

A subsequent severance of the encroached portion from the demised property is suf- 
ficient to rebut the said presumption.(15) 
eg a 


8. (1949) 53 Cal WN 879 (882). (If the tenant has acquired the title to the encroached land against the third 
person by adverse possession, such tenant has acquired for his landlord and not for himself. This principle 
is known as the doctrine of “tenant stealing for the landlord.”) ** (1884) 10 Cal 820 (821) (DB) ** AIR 
1935 Cal 771 (772) (DB) ** AIR 1916 Cal 596 (597) (DB) ** AIR 1919 Cal 378 (379) (DB). (Encroach- 
ment by tenant on another’s land enures for benefit of landlord from date of encroachment.) ** AIR 1928 
Lah 351 (352). (On termination of tenancy tenant must render it up to the landlord.) ** AIR 1918 Mad 278 
(279) (DB). 


[See also AIR 1914 Low Bur 194 (196) : 8 Low Bur Rul 71 (DB). (Though Act not applicable principle 
embodied therein followed.)] 


9. AIR 1918 Mad 278 (279) (DB). 
[See also AIR 1928 Lah 351 (352) ** (1884) 10 Cal 820 (822) (DB).] 

10, 2002 (3) Mad LW 687 (691). 
11. 1986 Rajasthan LR 362 (365). 
12. (1986) 99 Mad LW 123 (125). 

13. (1974) 2 All ER 8 : (1975) 2 WLR 495, Smirk v, Lyndole Developments Ltd. 
14. 2002 AIR — Kant HCR 1238 : 2002 AIHC 1984 (1986) : 2002 (2) Kant LJ 226 
15. AIR 1915 Cal 386 (387) (DB). 
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Where the lessor is entitled to the benefit of an encroachment on the principles stated 
above, he will be entitled to claim, and the tenant will be bound to pay, additional rent for 
the excess area.(16) After the termination of the lease, the lessee would also be bound to 
hand over the excess area to the landlord along with the property originally demised.(17) 
Where a lessee claiming accession to leasehold land makes contradictory pleas in the alter- 
native i.e., one of adverse possession and the another of easementary rights by prescription 
and attempt is made only to prove easement, the claim for accession of land by the lessee is 
not sustainable under Clause (d) if any accession is made to leasehold during continuance 
of lease such accession is deemed to be comprised in lease. If accession is by encroachment 
by lessee, and lessee acquires title thereto by prescription he must surrender such accession 
together with leased land to lessor at expiry of term.(18) 

4. “Shall be deemed to be comprised in the lease.” 

The accession becomes under this clause a part of the leased property. According to 
the English law the covenants to repair, etc. in the lease extend also by implication to the 
encroachments and the buildings thereon.(1) 


Whatever extensions made during the continuance of the lease, the tenant cannot 
claim any independent right over the same as it will be comprised in the lease itself.(2) 


Where in pursuance of perpetual lease, land is conveyed, it is conveyed subject to and 
with the benefit of such subtractions and additions (within the limits of doctrine of accre- 
tion) as may take place over the years. Benefit may be excluded in a particular case, but in 
such cases intention to do so should be plainly shown.(3) 

(e) If by fire, tempest or flood, or violence of an army or of a mob or other 
irresistible force, any material part of the property be wholly destroyed or rendered 
substantially and permanently unfit for the purposes for which it was let, the lease 
shall, at the option of the lessee, be void; 


Provided that, if the injury be occasioned by the wrongful act or default of the 
lessee, he shall not be entitled to avail himself of the benefit of this provision: 


Synopsis 
1. Scope. 2. “Flood.” 
(A) Doctrine of frustration — Applicability 3. “Substantially and permanently unfit”. 
to leases. 3A. State Rent Act and S. 108(e) 


——— 


16. AIR 1935 Cal 771 (773) (DB) ** (1874) 22 Suth WR 246 (247) (DB) ** AIR 1926 Cal 883 (885, 886) 
(DB) ** (1891) 26 Cal 739 (744, 745) (DB). (Bengal Tenancy Act.) ** AIR 1936 Cal 454 (455) (DB). 
(Do.) ** (1911) 11 Ind Cas 30 (31) (DB) (Cal). (Do.) ** (1882) 8 Cal 706 (707) (DB). (Alluvion Regula- 
tion (Bengal) XI of 1825.) ** (1881) 7 Cal 479 (482, 483) (DB). (Do.) 


17. AIR 1925 Cal 1114 (1116) (DB). Fawcett, Landlord and Tenant, 3rd Edn., page 564. 
See also Notes on Cl. (q). 
18. AIR 1971 SC 1878 (1885) : 1971 SCD 601. 
Section 108, Clause (d) — Note 4 
1. Woodfall, Landlord and Tenant, 22nd Edn., page 926. 


2. 2009 (3) ICC 243 (247) (DB) (Ker) ** AIR 2005 Raj 129. (Only quarter having boundaries was let out to 
defendants — Open land of plaintiff-landlord lying nearby and in front of rented shop cannot be deemed 
to be comprised in rented shop — Plea of accession in respect of vacant land not available to defendant.) 


3. (1982) 1 All ER 283 (287) : (1982) 2 WLR 544, Southern Centre of Theosophy v. South Australia. 
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4. “At the option of the lessee.” 7. Contract to the contrary. 
5. Proviso. 8. Doctrine of frustration — Applicability to 
6. Effect of repudiation. leases — See Note 1. 

1. Scope. 


This clause enacts a rule which appears to be somewhat different from the English 
law. Under that law, the fact that the demised property is destroyed by flood or fire or 
lightning or by the violence of an army is not a ground for the tenant to free himself from 
the liabilities under the lease unless there is an express contract or covenant to the effect.(1) 
Under this clause the fact that the demised property is destroyed or substantially and per- 
manently rendered unfit will, apart from any contract, enable the lessee, at his option, to put 
an end to the lease. But the clause has reference only to cases of positive actual destruction 
or injury by some violent force. It has no reference to the case of the property becoming 
unprofitable or unfit for cultivation through the failure of its ordinary water supply or 
through something not happening which was expected to happen.(2) Clause (e) of S. 108 is 
one of the clauses dealing with the rights and liabilities of the lessee and does not describe 
the effect of destruction of the subject of the lease upon the lease itself. (3) Thus, the failure 
of rain is not a ground under this clause for avoiding the lease.(4) However in the 
undermentioned case.(5) Plaintiff obtained fishing rights in pond in auction. The contract 
became impossible because the pond was dry due to failure of rain. By issuing notice and 
claiming refund, the plaintiff had exercised the option provided by S. 108(e). The term in 
auction notice that refund cannot be claimed for loss would not be applicable as contract 
itself became void on account of impossibility. 

So also if leased premises are demolished in pursuance of Section 263 of U. P. Mu- 
nicipalities Act it is not a destruction by an irresistible force and the lease does not become 
void.(6) However, in a later case of All. H. C. (7) it is held that demolition portion of the 
rented premises by the Municipality would be demolition by “irresistable force.” Whether 
it is at the instance of landlord is immaterial. The tenant not having exercised option under 
S. 108(e) and continuing to reside in the remaining portion is entitled to proportionate 
reduction in rent. 

Where the tenanted building got totally destroyed by fire, the tenant is not entitled to 
reconstruct a new building on its own. He can be restrained from putting up fresh build- 
ing.(8) Where subject-matter of tenancy was not in existence and was completely destroyed, 


Section 108, Clause (e) — Note 1 


1. AIR 1914 Sind 75 (78) : 8 Sind LR 222 (DB). Halsbury’s, Laws of England (Hailsham Edition) Vol. 20, 
Paras, 196, 263. Woodfall Landlord and Tenant, 22nd Edn., pages 521, 522 ** AIR 1936 Mad 664 (664). 


2. AIR 1914 Sind 75 (77) : 8 Sind LR 222 (DB). 

3. AIR 1984 Ker 181 (183) : 1984 Ker LT 263 (DB). 
4. (1910) 1 Upp Bur Rul 2nd Qr. 22. 

5. 2006 (2) Rec Civ R 656 (658) (MD). 

6. AIR 1971 All 16 (16, 17) : 1970 All LJ 199. 

7. 2002 (2) All Rent Cas 712 (723), 


8. 1994 (1) Civ CC 209 (212) (Ker) ** AIR 2002 Ker 221 ** 2002 (2) Rent LR 603 (608, 609). (Where 
tenancy is in respect of building and land, by destruction of building tenancy will not be terminated 
automatically and where the tenancy is in respect of building alone by destruction of building tenancy will 
be terminated.) 
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there is automatic termination of lease. Tenant has no continuing and subsisting right under 
lease. Landlord however, can claim recovery of possession of land only through Civil Court 
of competent jurisdiction. He cannot trespass upon land on ground that lease is termi- 
nated.(9) 


A lessee cannot compel the lessor to restore the demised premises to their original 
condition, and the question of giving notice by the lessor under S. 106 does not arise. The 
destruction of the demised premises contemplated by S. 108(e) is a destruction by some 
external force, not which the parties that is the lessor or the lessee could successfully resist. 
S. 108(e) contemplated a situation where the lessor has ipso facto suffered loss by the 
destruction of the property. It does not impose any obligation on the lessor to rebuild the 
property or to make it fit for the purpose for which it was let. Under the law, if the property 
is destroyed by fire or other natural calamities, there is no legal obligation on the landlord 
to reconstruct and restore the same to its original condition. “Reconstruction” of building 
does not fall within ambit of “repairs” as understood under the Rent Laws.(10) S. 108(e) 
does not apply to a case where the demised premises is destroyed or rendered unfit for the 
purpose for which it was let by an act of the lessor himself. (11) 


Where landlord is responsible for destruction of premises the tenant is protected un- 
der Clause (c) of Section 108. Suit by tenant for mandatory injunction directing landlord to 
restore possession in original condition is maintainable.(12) A contractual tenancy cannot 
be ended unilaterally by the landlord deliberately demolishing demised premises in tenant’s 
absence. In such case the doctrine of frustration does not apply where the landlord wants to 
take advantage of his own wrong.(13) 

Where the landlord demolish the rented building in violation of the injunction order 
against him, he cannot thereafter contend that since the building is no longer in existence, 
there is no landlord tenant relationships. The landlord can certainly be directed to restore 
the building to its earlier position. (14) 

(A) Doctrine of frustration — Applicability to leases. 

In the undermentioned English case.(15) Lord Russell of Killowen and Lord Goddard 
observed that the doctrine of frustration can never apply to put an end to a lease while Lord 
Simon L. C. and Lord Wright held that the doctrine may in certain circumstances apply. 
The doctrine of frustration is really an aspect or part of the law of discharge of contract by 
reason of supervening impossibility or illegality of the act agreed to be done. This doctrine 
is embodied in S. 56, Contract Act, which is exhaustive on the subject and it is not permis- 
sible to import the principles of English law dehors these provisions.(16) The doctrine of 


9. AIR 2002 Ker 221. 

10. AIR 1999 Him Pra 68 (69, 72) : 1999 (2) Ren CR 623. 
11. 1982 All LJ 1346 : 1983 UPLBEC 18. 

12. AIR 1981 All 307 : 1981 All WC 598. 

13. (1971) 12 Guj LR 556. 

14. 2001 (3) Ker LT 281 (283). 


15. 1945 App Cas 221 : (1945) 1 All ER 252 : 114 LJKB 110, Crickwood Property and Investment Trust v. 
Leighton's Investment Trust Ltd. 


AIR 1968 SC 1024 (1026). (Section 56 lays down a positive rule relating to frustration of contracts and 
Courts cannot travel outside its terms -- AIR 1949 EP 301 held not good law -- AIR 1954 SC 44. Foll.) ** 
AIR 1954 SC 44 (47, 48) : 1954 SCR 310 ** AIR 1952 Cal 380 (381) : ILR (1950) 1 Cal 324 (DB). 
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frustration or S. 56, Contract Act, as such is not applicable to a lease where the right and 
obligations of the parties arise as a result of completed transfer of property. (17) The second 
para of S. 56, Contract Act has a limited application to covenants under a lease. A convenant 
under a lease to do an act which after the contract is made becomes impossible or, by reason 
of some event which the promisor could not prevent, unlawful, becomes void when the act 
becomes impossible or unlawful. But on that account the transfer of property resulting 
from the lease granted by the lessor to the lessee is not declared void.(18) But the principle 
of frustration in a modified form has been recognised to a limited extent in regard to leases 
by the enactment of clause (e) of Section 108 of the Act.(19) The Transfer of Property Act 
being a special provision regarding leases, the general provision as enacted in S. 56, Con- 
tract Act would not apply to leases and in such cases it is only this clause that will apply so 
far as frustration is concerned.(20) Under S. 56 of Contract Act, the frustration is not de- 
pendent on the agreement between parties. Whereas under S. 108(e), the frustration is de- 
pendent at the option of the lessee.(21) __ 

Building includes land, where a godown is given on lease it cannot be said that only 
superstructure of godown excluding site was let out site of the demised premises is an 
integral and inseparable part of it. Thus even if godown being dangerous is demolished by 


17. AIR 1968 SC 1024 (1026) : (1968) 2 SCA 355. (By its express terms S. 56 of the Contract Act, does not 
apply to cases in which there is a completed transfer (AIR 1963 Punj 49 (52). Overruled.) ** (AIR 1961 
Punj 143, AIR 1952 Cal 380 (381) : ILR (1950) 1 Cal 324 (DB). (Per incuriam -- Doctrine of frustration 
does not apply where as a result of a contract an estate is created.) 


[See also (1958) 1 Andh WR 180 (183, 184) (DB). (Whether the doctrine of frustration applies to leases 
-- Quaere -- (1945) 1 All ER 255 and 1954 SCJ 1, Ref. -- On facts it was held that there was no scope for 
the application of the doctrine.) ** AIR 1956 Trav-Co 59 (60) : ILR (1955) Trav-Co 606 (DB). (A lease 
is something more than a mere contract or agreement insofar as it results in the creation of an estate in 
favour of the lessee -- This additional feature present in a lease cannot by itself rule out the applicability 
of the doctrine of frustration to a lease transaction.)] 


[But see AIR 1950 Cal 441 (443, 444) : ILR (1951) 2 Cal 37. (A erected a thatched shed on a plot and let 
the shed only to B as a monthly tenant — During the tenancy of suit for ejectment on notice to quit the shed 
was burnt by fire — Thereafter B raised another structure on the land in spite of A’s protest -- Held, that the 
doctrine of frustration applied to leases — The contract between lessor and lessee became impossible of 
performance through no negligence on part of lessor and he was entitled to claim that the lease had come 
to an end by destruction by fire — ILR 7 Cal 474, Rel. on. — Then under the tenancy B had no right to raise 
Structures of his own, treating the lease as the lease of the land only — Submitted not good law.)] 


18. AIR 1968 SC 1024 (1026). 


[See also (1881) 7 Cal (474, 479) (DB). (Plaintiff agreeing to cultivate indigo for defendant for certain 
years on certain land in two villages — With respect to lands in one village, plaintiff was sub-tenant only 
— During continuance of contract, plaintiff lost possession of those lands on ground of default in payment 
of rent by plaintiffs immediate landlord and having been ejected therefrom by the owner — Suit to have so 
much of contract as related to those lands cancelled on ground that it had become impossible of perfor- 
mance though no neglect on his part — Held, that Cl. 2 of S. 56 of Contract Act, applied to such a case — 
The mere fact that plaintiff could have paid up debt due by his immediate landlord and so retained posses- 
sion era was not sufficient to consider such an omission or neglect on his part as to take it out of that 
section.) 


19. AIR 1966 All 225 (226) : 1964 All LJ 1120 ** 1965 All LJ 689 (695). (Section 108 (e) enacts the principle 
of frustration in a modified form.) ** AIR 1956 Trav-Co 59 (60) : ILR (1955) Trav-Co 606 (DB). 


20. AIR 1961 Cal 70 (73, 74). (The two provisions compared -- AIR 1952 SC 47, Rel. on.) 
21. 2003 (4) All Ind Cas 690 (693) : 2003 (1) ICC 991 (DB) (Cal). 
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Municipality and is thus rendered unfit for the purpose for which it was let, the lease does 
not become void under S. 108(e) and under the doctrine of frustration.(22) 


Where the suit shop is demolished by Cantonment Board, the lease will not be ren- 
dered void automatically. The landlord could terminate the lease by serving quit notice. It 
was also open to the tenant to continue as tenant or handover possession.(23) 

Doctrine of frustration as contemplated under S. 108(e) does not apply in the case of 
executory contracts viz. licence.(24) 

The rule incorporated in this clause applies to leases of land as well, where the Trans- 
fer of Property Act is in force and the principle thereof to agricultural leases and to leases 
where the Act is not in force or is not extended.(25) 

Where during the continuance of a tenancy, the Land Acquisition Collector took pos- 
session of a part of the land in possession of the tenant in pursuance of a notice of requisi- 
tion requiring him to place the land at his disposal for the period of duration of war it was 
held by the Calcutta High Court that even though the occurrence was not contemplated by 
the parties when the lease was created, the occurrence was not so fundamental as to be 
regarded in law to strike at the root and destroy the basis of relationship of landlord and 
tenant.(26) Similarly it has been held by the Bombay High Court that the doctrine of frus- 
tration does not apply where there is a lease, whether the term is one for a fixed period or 
one which can be terminated by notice to quit as the estate vested in the lessee by the lease 
is not extinguished by an order of requisition which is of a temporary nature.(27) 

Where a godown building having become dangerous was demolished, such demoli- 
tion is not sufficient to end the lease. It would only make the lease voidable at the instance 
of lessee. He could not be dispossessed forcibly from the said godown premises.(28) 

It has been held in the undermentioned case.(29) that the English principle of frustra- 
tion not determining a contractual tenancy was not attracted to a statutory tenancy under 
the West Bengal Premises (Rent Control) Temporary Provisions Act. 

Where a compensation agreement was reached in a suit to recover possession of pre- 
mises, but before the vacant possession could be delivered in pursuance of agreement, the 
premises were destroyed by fire, the doctrine of frustration would not apply.(30) 

2. “Flood.” 


It was held in Subramania Pattar v. Kattambath Rama.(1) that the word “flood” in 


22. 1998 (2) Rent CJ 57 (60) (Punj & Har). 
23. 2000 (1) All RC 315 (317) 
24. (1978) 1 Mad LJ 424 (428, 429). 


25. AIR 1968 SC 1024 (1026, 1027). (The decision in AIR 1963 Punj 49 (FB), in so far as it held that the 
doctrine of frustration applied to lease is Overruled.) 


26. AIR 1952 Cal 380 (381) : ILR (1950) 1 Cal 324 (DB). 


27. AIR 1950 Bom 89 (92) : 51 Bom LR 797. (Possession of Government of a flat under a requisitioning order 
under R. 75(a) of the Defence of India Rules, 1939, does not amount either to eviction by title paramount 
or as frustration of adventure.) 


28. 1998 AIHC 2457 (2459) : 1998 (1) Ren CR 346 (Punj & Har). 
29. (1964) 68 Cal WN 115 (117, 118). 
30. (1984) 1 Malayan LJ 338 (340, 342). 
Section 108, Clause (e) — Note 2 
1. AIR 1920 Mad 584 (584) : 43 Mad 132 (DB). 
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this clause must be restricted to sea water flooding and not fresh water flooding. This view 
was however, dissented from by Venkatasubba Rao, J., in the undermentioned case.(2) 


3. “Substantially and permanently unfit.” 


The words “substantially and permanently unfit” imply that the damage must be so 
great that the land could not be rendered fit for cultivation at a reasonable expenditure 
during any portion of the remaining period of the lease.(1) The burden of proof will be on 
the lessee to establish that the demised property was rendered substantially and perma- 
nently unfit.(2) Where the only effect of cyclone or heavy rains was to damage the crop 
considerably and the tenant had the benefit of full yield, the case would fall outside the 
principle underlying this clause.(3) Where the property leased is not destroyed or rendered 
substantially and permanently unfit the lessee cannot avoid lease because he does not or 
cannot use the land for the purpose it is let. For example because the covenants of the lease 
had become impossible of performance as a result of communal riots or inability of non- 
Muslims to continue to reside in the areéa.(4) The destruction of the leasehold property 
under the circumstances mentioned in the section by itself does not amount to determina- 
tion of the lease under Section 111.(5) 

Where a part of a house was rendered dangerous for habitation by reason of an earth- 
quake shock, it was held by the Allahabad High Court that that cannot be said to render the 
house substantially and permanently unfit for residence.(6) 

Where a godown was burnt down so badly that it could not be repaired within three 
months, it was held by the Bombay High Court that it was rendered substantially and per- 
manently unfit for use.(7) In another Bombay case it was held that an eviction of the tenant 
from the demised premises by the Plague Authorities acting under the Epidemic Diseases 


2. AIR 1936 Mad 664 (665). 
Section 108, Clause (e) — Note 3 
1. (1928) 109 Ind Cas 243 (243) (Mad). 
2. AIR 1957 Andh Pra 71 (73) : 1956 Andh WR 442 ** (1928) 109 Ind Cas 243 (243) (Mad). 


3. AIR 1963 Mad 94 (96, 97) (DB). (Lease of shandy tope on annual rent for 5 years -- Income from shandy 
affected by two cyclonic storms -- Principle of frustration in S. 56 not applicable and no remission of rent 
could be claimed.) ** 1962 Mad WN 334 (339) (DB). (Lease of agricultural land for five years -- Cyclone 
damaging crop on part of leased land in one year -- Contract not rendered impossible of performance 
T -- Doctrine of frustration cannot be invoked.) ** AIR 1957 Andh Pra 71 (73) : 1956 Andh WR 
[But see AIR 1956 Trav-Co 59 (60) : ILR (1955) Trav-Co 606 (DB). (Lease for 3 years on a fixed annual 
rent -- Crop raised in the second year was completely destroyed by unexpected floods and no second crop 
could be raised in that year -- Held, that the stipulation to pay rent for each of the three years was distinct 
and separate and parties might be relieved of their obligations under any of these separate and distinct 
agreements on the happening of a frustrating event which might not affect their obligations under the 
other agreements embodied in the same lease transaction. Such an event happened in the middle year and 
it put an end to the contract relating to the rent for that year. Hence the lessees were not liable to pay any 
rent during that ycar.)] 

4. AIR 1968 SC 1024. 

5. 1976 Ker LT 859 (861). 


6. (1910) 7 Ind Cas 201 (202) (DB) (All). (Engineer certifying that the danger was not imminent but that the 
house required immediate repairs.) 


7. (1899) 23 Bom 15 (19). 
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Act (3 of 1897) could not be said to render the premises permanently unfit within the 
meaning of this Clause.(8) It is submitted that such an eviction cannot, even otherwise, be 
regarded as falling within any of the categories of fire, tempest, flood, violence of an army 
or mob or other irresistible force. 

The inability of the lessee of salt works to carry on his work owing to the strike of the 
workers cannot be said to have rendered the leased property substantially unfit by reason of 
any of the causes mentioned in this Clause.(9) In the undermentioned case.(10) the lease 
was one for agricultural purposes not governed in terms by this clause. The lands leased 
were silted up by floods, but it was possible to put them right by means of certain expendi- 
ture. It was held that the tenancy cannot be put an end to. 


3-A. State Rent Acts and S. 108(e) 


If a building is governed by the State Rent Act, the tenant cannot claim benefit of the 
provisions of Ss. 106, 108 and 114 of the T. P. Act. 

A perusal of S. 108(e) shows that where a premises has fallen down under the circum- 
stances mentioned therein, the destruction of the shop itself does not amount to determina- 
tion of lease under S. 111. There is no automatic determination of tenancy and it continues 
to exist but the tenant cannot use the shop for carrying on his business and is saddled with 
liability to pay monthly rent. It is therefore that the tenant is given option under S. 108(c). 

On destruction of the shop, the tenancy right stands extinguished as the demise must 
have a subject-matter and if the same is no longer in existence there is an end of the tenancy 
and therefore, S. 108(e) has no application in case of premises governed by the State Rent 
Act when it is completely destroyed by natural calamities. When there is no super structure 
in existence the landlord cannot claim recovery of possession of vacant site under the State 
Rent Act. His only remedy is to file civil suit for recovery of possession of land.(1) 


When the property is completely lost there cannot be any continuing lease even if the 
lessee wants so at his risk by exercising the option with him because there cannot be a lease 
of non-existing property. Clause (e) of S. 108 does not describe the effect of the destruction 
of the subject-matter of the lease upon the lease itself. By the option under Cl. (e) the tenant 
cannot revive a non-existent lease and create new rights and liabilities unilaterally.(2) Where 
the demised premises got gutted by fire and wholly destroyed becoming unfit for the pur- 
pose it was let out, the lessee need not pay rent. He also cannot insist and compel the lessor 
to re-construct and surrender possession of premises to him. Once construction is destroyed, 
tenancy stands extinquished.(3) 

In cases where tenancy is in respect of building and land, by destruction of building 
the tenancy will not be automatically terminated and where the tenancy is in respect of a 
I —__——— 

8. (1899) 1 Bom LR 739 (742) (DB). 
9. AIR 1928 Bom 61 (63) : 52 Bom 142 (DB). 
10. AIR 1929 Mad 575 (576). 
Section 108, Clause (e) — Note 3A 


1. 2000 AIR SCW 4592 (4601) (AIR 1996 Bom 389 and AIR 1995 Ker 99, Oerruled) ** (2002) 40 SEBI & 
CL (Guj) 673 (675) ** AIR 2009 NOC 1581 (Bom) : 2009 (3) AIR Bom R 80 ** 2002 (2) Rent LR 603 
(609) (Ker). 


2. ILR (1988) 2 Ker 697 (702). 
3. 2003 (4) All Ind Cas 690 (695) (DB) (Cal). 
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building alone by destruction of the building the tenancy will be terminated when the sub- 
ject-matter of tenancy is completely destroyed, there is automatic termination of tenancy. 
Tenant cannot put up any structure without consent of landlord. Also landlord cannot tres- 
pass on the land on ground that tenancy is terminated. He can recover possession only 
through Civil Court of competent jurisdiction.(4) 

In undermentioned case the Kerala H. C.(5) held that when a lease of a residential 
house or shop room is granted such a lease would normally take in the site unless it is 
excluded either expressly or impliedely from the lease; site of such house of shop room 
would ordinarily form part of the subject-matter of the lease. The destruction of residential 
house or shop room will not automatically terminate the lease. So long as no total destruc- 
tion of the subject-matter of the lease i.e. superstructure as well as land underneath are 
destroyed completely, the particular principle of automatic termination of tenancy cannot 
be applied. However, in view of the Supreme Court decision(6) it is submitted that the 
abovesaid view of the Kerala High Court would not hold water. 


4. “At the option of the lessee.” 


The lease does not ipso facto become void on the destruction, etc., of the premises; 
only the exercise of the option by the lessee will render it void from the moment of such 
exercise.(1) The exercise of the option need not be by any written notice; nor need such 
notice, if given, require any length of time for its operation.(2) But it is essential that an 
unambiguous declaration of the lessee’s intention to treat the lease as void must be commu- 
nicated to the lessor and the lessee must also yield up possession of the property to the 
lessor as required by Clause (q).(3) The option must, however, be exercised within a rea- 
sonable time of the occurrence.(4) Otherwise the lessee cannot be allowed to repudiate the 
lease.(5) The question as to what is reasonable time will depend upon the facts and circum- 
stances of the case.(6) In the undermentioned case.(7) it was held that there was no valid 


4. AIR 2002 Ker 221 (226) : 2002 (2) Ren CR 215. 

5. AIR 1991 Ker 55 (64) : 1990 (2) Ker LJ 185 (AIR 1996 Bom 389 and AIR 1995 Ker 99, Overruled). 

6. 2000 AIR SCW 4592 (4601). 
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1. AIR 1979 Ker 156 : 1979 Ker LT 596 ** 1978 All LJ 1251 : 1978 All Rent Cas 491. (Damage due to fire 
-- Termination of lease — Not automatic — Termination at the option of lessee.) ** 1965 All LJ 689 (695). 
(Demised property acquired by Government — Structure thereon destroyed by Government — Property 
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by the complete destruction of the construction by the State Government.) ** AIR 1985 Andh Pra 167 
(170, 171) : (1964) 2 Andh WR 304 ** (1960) 64 Cal WN 932 (934, 935). (Even if the house is destroyed 
wholly, the lease does not determine unless the lessee so chooses.) ** (1899) 23 Bom 15 (19) ** AIR 1926 
Lah 371 (372) ** (1910) 6 Ind Cas 906 (909) (Bom) ** AIR 1933 Lah 517 (519) ** AIR 1914 Sind 75 
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exercise of option until the lessee delivered possession of the property to the lessor. It is 
submitted that this view is not correct. 


The fact that the lessee has not exercised his option to avoid the lease under this 
clause will not render him liable, in the absence of a contract to the contrary, to restore the 
property to the lessor in its original state by repairing or re-building the premises. (8) 

Defendant continued to be tenant in shop in question after it was damaged in fire. He 
did not exercise option under S. 108(e) to declare lease as void. After termination of ten- 
ancy, lessor would be entitled to retain possession.(9) 


The clause makes no reference to the rights of the lessor if the lessee, in spite of the 
destruction of premises, elects to pay the rent. In fact this clause does not in terms apply 
where the lessee has not exercised the option after total destruction and does not elect to 
suspend payment of rent and to give up possession.(10) In the instant case though the 
rented shop was destroyed on account of one of the reasons mentioned in S. 108(e) the site 
of the shop which has also been leased out to the tenant continued to exist and unless the 
tenant chose to put an end to the lease, he continued to be the lessee thereof and remained 
entitled to continue in possession on payment of the rent agreed upon. Roof the demised 
premises had collapsed and the building was sealed by the Municipality. The tenant had 
option of avoiding the lease but he did not do so. Consequently, he was liable to pay the 
rent. The tenant cannot treat the lease as subsisting and at the same time suspend payment 
of rent.(11) However in a later case it was held that unless it is pleaded and proved that the 
subject matter of the lease was not only the building but it was really the building and the 
land, normal rule would be that on the destruction of the building, the lease would come to 
an end. In a case of lease of building and land, the tenancy would not come to an end by 
destruction of the building. 


Where a shoproom out of many rooms in a building was let out and it was destroyed 
by negligence of tenant or even by vis major, it could only be considered as the destruction 
of the subject-matter of the lease, thereby putting an end to the tenancy.(12) 


But if after the constructions initially let out to the tenant were destroyed on account 
of their dilapidated condition and unusual rain the landlord at considerable cost puts up 
new permanent constructions the tenant could not claim tenancy rights over the new con- 
structions. S. 108(e) does not provide that if the property originally leased is destroyed on 
account of one of the factors mentioned therein and a new construction comes into exist- 
ence. The lessee becomes automatically the lessee of the new constructions. He cannot 
become such a lessee either on account of any contract or by operation of law.(13) Hence 
the lessee would continue to be liable for the rent under Cl. (e) until the determination of 
the lease.(14) If a leased building is destroyed by fire and the lessee terminates the lease by 


8. AIR 1928 Mad 1140 (1141, 1142) : 51 Mad 994 (DB). 
9. AIR 2007 (NOC) 2562 (HP). 


10. AIR 1950 Cal 441 (442) : ILR (1951) 2 Cal 37 ** 2002 (2) All Rent Cas 712 (720). (Where in spite of 
demolition of portion of disputed accommodation tenant continued to remain in occupation of undemolished 
portion without exercising his option to declare the lease void, lease in favour of tenant continued.) 


11. 1995 (3) Pun LR (D) 43 (43) (Delhi) 
12. 1998 AIHC 3826 (3829) : 1998 (2) Ker LT 78. 
13. AIR 1977 All 376 : 1977 All LJ 985 (DB). 


14. AIR 1966 All 225 (226) : 1964 All LJ 1120. (Tenant not exercising option under Cl. (e) -- Lease continues 
for benefit of both parties -- No provision in Act for reduction or for total suspension of rent in case of 
total destruction.) ** (1811) 13 RR 556 (557) : 4 Taunt 45 : 128 ER 244, Baker v. Holtpzaffel 


408 [S108 Cl(e) N4] Rights and Liabilities of lessor and lessee 


surrendering possession lessor cannot demand arrears of rent as if the lease is subsisting as 
the lessee is not in possession.(15) Where a house was gutted by fire requiring re-construc- 
tion and not repairs the tenant keeping possession of such house cannot stop payment of 
rent without giving notice to landlord for carrying out repairs.(16) Destruction of tenanted 
house by flood does not determine the tenancy and the tenant has a right to reoccupy corre- 
sponding portion in the new house which is constructed by the landlord by claiming dam- 
ages from the Municipal authorities, and the tenant is held entitled to a declaration that the 
tenancy was not extinguished.(17) If part of the premises is destroyed in the fire after an 
order for deposit of rent the tenant cannot unilaterally suspend payment as the only option 
is to treat the lease as void.(18) If the lease is of entire land with the house thereon it cannot 
be automatically determined even if material portion of the house was destroyed by fire 
unless lessee exercises his option on that ground.(19) 

A perusal of S. 108(B)(e) of Transfer of Property Act shows that where a premises has 
fallen down under the circumstances mentioned therein the destruction of the shop itself 
does not amount to determination of tenancy under S. 111 of the Act. In other words there 
is no automatic determination of tenancy and it continues to exist. If the tenancy continues, 
the tenant can only squat on the vacant land but cannot use the shop for carrying on busi- 
ness as it is destroyed and further he cannot construct any shop on the vacant land. Under 
such circumstances it is tenant who is to suffer as he is unable to enjoy the fruits of the 
tenancy but he is saddled with the liability to pay monthly rent to the landlord. It is for such 
a situation the tenant has been given an option under S. 108(B)(e) of the Transfer of Prop- 
erty Act to render the lease of the premises as void and avoid the liability to pay monthly 
rent to the landlord. S. 108(B)(e) cannot be interpreted to mean that the tenant is entitled to 
squat on the open land in hope that in future if any shop is constructed on the site where the 
old shop existed he would have right to occupy the newly constructed premises on the 
strength of original contract of tenancy.(20) 


5. Proviso. 


If the injury is caused by the wrongful act or default of the lessee himself he cannot 
get the benefit of this clause. The reason is that no person can derive any advantage from 
his own wrong. On the other hand, the lessee may be liable to pay damages to the lessor.(1) 


15. 1973 J & K LR 744. 
16. AIR 1982 Goa 16 : (1981) 2 Ren CJ 380. 
17. AIR 1973 Bom 358 : 1973 Mah LJ 225. 


[See however 1980 Srinagar LJ 269. (If a shop is gutted by fire and reconstructed the previous lessee 
cannot claim the right of lease of new premises as the identity of the leasehold is not the same. It is 
submitted that this view does not appear to be sound in view of the contrary decisions in various Courts.)] 
18. ILR (1973) 2 Delhi 540. 
19. AIR 1971 Assam 160 (161) : (1971) Assam LR 244, 
20. AIR 2003 SC 4453 : 2000 AIR SCW 4592. (AIR 1995 Ker 99, Overruled.) 
Section 108, Clause (e) — Note 5 
- AIR 1962 Cal 263 (264) : ILR (1961) 2 Cal 80 (DB). (Premises let out as godown for storing and stacking 
purposes -- Tenant sub-letting it for residential purposes unauthorisedly in contravention of the terms and 
conditions of the tenancy a Premises destroyed in fire -- Held, that the case was covered by Cl. (c) proviso 
and Cls. (j), (m) and (0) of S. 108, hence the tenant would prima facie be liable for damages caused to the 


premises and the onus would clearly be on him to show that there was no negligence in the matter either 
on the part of the sub-tenants, for whose negligence also he could, in the context be liable or answerable 
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In such cases the onus to prove that there was no negligence on his part would lie on the 
tenant who wants to invoke the benefit of this clause.(2) Where a leased building is com- 
pletely destroyed due to negligence of the lessee and it is not established that what had been 
leased out was not only the building but also the land on which it stood, the lease would 
terminate. The lease being a transfer to enjoy the property transferred with the total de- 
struction of the property the lease cannot be considered as continuing. There cannot be a 
lease subsisting in regard to a property not in existence. It would be too much to say that if 
there is a total destruction of the subject-matter of the lease, and that too on account of the 
wrongful act of the lessee he can treat the lease as continuing, and either construct the 
building in the place of the destroyed building or require the landlord to reconstruct the 
building.(3) But if the lessor seeks to make the lessee liable for damages, the onus of prov- 
ing that there was negligence on the part of the tenant would lie on the landlord.(4) Where, 
owing to the neglect of the lessee himself for failure to give intimation as required by the 
rules, he was evicted by the Plague Authorities, it was held that he was not thereby ab- 
solved from the liabilities under the lease.(5) A rented certain premises in which he had 
stored a large number of a bales of piece-goods, and put a watchman in charge, who, one 
night, lit a hanging light in close proximity to the goods, locked up the premises and went 
away. The premises, were destroyed by fire. It was held that the fire was caused through A’s 
default within the meaning of this clause.(6) 

Where destruction of shop was brought about by excessive rain because of the tenant’s 
negligence to get the same repaired in time, the proviso to S. 108(e) is attracted.(7) 

Where premises were given on lease to LPG gas distributor for showroom, and due to 
leakage of a gas cylinder explosion took place resulting in considerable damage to the 
building. The lessee distributor was liable to compensate the lessor, since explosion took 
place due to his negligence. He was obliged to take all diligent and precautionary steps.(8) 

6. Effect of repudiation. 

Where the lessee validly repudiates the lease by exercising the option given to him by 
this clause, he can refuse to pay future rent in respect of the premises.(1) He can also sue 
the lessor to recover, under S. 65 of the Contract Act, any rent or premium which he had 


inlaw. AIR 1941 All 327, Rel. on; AIR 1929 P. C. 69, Distinguished.) ** AIR 1926 All 695 (697) : 48 All 
404 (DB). 


[See also (1910) 8 Ind Cas 716 (717) (DB) (All). (Where injury is not due to lessee’s fault he is not liable 
to pay damages.) ** AIR 1959 Pat 348 (349) ** 1959 BLJR 137 (DB). (Property destroyed by fire -- No 
evidence to prove that fire was due to neglect of tenant -- No decree for damages can be passed.)] 


2. AIR 1962 Cal 263 (264) : ILR (1961) 2 Cal 80 (DB). 
3. AIR 1979 Ker 156 : 1979 Ker LT 596. 


4. AIR 1959 Pat 348 (349) : 1959 BLJR 137 (DB). (The doctrine of res ipsa loquitor (the thing speaks for 
itself) does not apply to such a case and the normal rule of evidence must prevail.) 


5. (1899) 1 Bom LR 739 (742) (DB). 
6. AIR 1920 Mad 493 (495) (DB). 
7. AIR 1977 All 376 : 1977 All LJ 985 (DB). 
8. AIR 1989 (NOC) 127 (Andh Pra). 
Section 108, Clause (e) — Note 6 
1. (1894) 17 Mad 98 (99) (DB). 
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paid already for the period after the repudiation.(2) But the lessee is bound after repudia- 
tion to restore vacant possession to the lessor under Clause (q). If he fails to do so he will be 
liable to the lessor for damages.(3) If, however, the lessor accepts rent from the lessee, the 
latter will become under S. 116 a tenant from year to year or from month to month accord- 
ing to the purpose for which the property was leased.(4) 

7. Contract to the contrary. 

Section 108(e) cannot be invoked where the parties to a lease have themselves pro- 
vided for the contingencies referred to. Thus where the parties have specifically agreed that 
in spite of land being lost by diluvion or damage being caused by flooding the lessee would 
remain liable to pay the whole of the rent stipulated for. Section 108 (e) will have no 
application.(1) If a tenant originally paying rent of Rs. 90/- per month for a building of 
which a part collapses later on agrees to pay rent of Rs. 45/- per month, but on different 
grounds it cannot be said that there was frustration of the contract of the lease within the 
meaning of the section.(2) So also, where the rent fixed in the lease deed is payable irre- 
spective of the heavy rains or drought etc., the tenant is liable to pay the full rent even if 
there is damage to the crop owing to unforeseen causes like cyclone. The principle of 
frustration can have no application.(3) 

8. Doctrine of frustration — Applicability to leases. 


See Note 1. 

(P) if the lessor neglects to make within a reasonable time after notice, any 
repairs which he is bound to make to the property, the lessee may make the same 
himself, and deduct the expense of such repairs with interest from the rent, or other- 
wise recover it from the lessor: 

Synopsis 
1. Scope. 


2. Remedy of the lessee. 
3. Contract to the contrary. 


1. Scope. 
There is no general rule of law that a lessor is bound to keep the demised property in 


2. AIR 1933 Lah 517 (519) ** AIR 1935 Nag 208 (209) : 31 Nag LR 368 ** (1899) 23 Bom 15 (21). (The 
lessee will also be entitled to interest.) 


3. AIR 1965 Andh Pra 167 (170, 171) : (1964) 2 Andh WR 304. (He cannot continue in possession and yet 
declare that he has treated the lease as void. His holding to the possession into which he was inducted by 
his lessor will estop him from disputing the right of his lessor to evict him and to recover possession from 
him.) ** (1910) 35 Bom 333 (338) (DB). (Affirming 6 Ind Cas 906.) 


4. (1910) 35 Bom 333 (338) (DB). 
Section 108 Clause (e) — Note 7 
. AIR 1945 Pat 300 (305) : 24 Pat 197 (DB). 
2. ILR (1968) 2 Cal 522. 
3. AIR 1957 Andh Pra 71 (72, 73) : 1956 Andh WR 442. 


[See also AIR 1964 Mad 94 (96, 97) (DB). (Lease of a shandy tope for 5 years, at certain annual rent -- 
No provision for remission of rent -- Income from shandy affected duc to cyclone -- No remission of rent 
can be claimed on that ground -- Doctrine of frustration as laid down in S. 56, Contract Act does not 
apply.)] 
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good repair or to expend any money on the property.(1) Nor is the lessor liable to compen- 
sate the lessee for any loss sustained by him by reason of want of repair.(2) Under S. 108(f), 
the lessor is liable to make repairs “which he is bound to make to the property.” The statute 
does not cast on the lessor any duty as such to make any repairs. Only if he is otherwise 
bound, namely by contract, custom or any other manner, he will be liable to, make repairs. 
Therefore, it cannot be said that there is any general law making the lessor-landlord liable 
to repair a building.(3) Where there was no agreement between the parties whereby the 
landlord was required to effect repairs in the suit premises provisions of S. 108(f) would 
not apply.(4) The lessee himself is under a qualified obligation in that respect under clause 
(m).(5) However, neither under this clause nor under Cl. (m) it is competent for the lessee 
or the lessor, as the case may be, to compel rebuilding or reconstruction.(6) Reading sec- 
tion 108(f) and (m) together the position is clear that the obligation of the lessor to repair 
does not cover cases of damage caused by friction of the air, exposure and ordinary use or 
cases of damage due to an extraordinary cause such as storm, flood or accidental fire. 
Lessor is under no liability to repair in absence of an express covenant making him li- 
able.(7) 

But the parties may enter into a contract that the lessor should make certain repairs. In 
such cases the lessor would be bound on notice being given to that effect.(8) to effect such 
repairs. This clause applies to such case. Tenant can undertake repairs only if landlord 


Section 108, Clause (f) — Note 1 
1. AIR 1973 All 26: 1972 All LJ 778. (Unless there is contract or provision in any law landlord is not bound 
to make repairs and lessor cannot deduct from the rent cost of the repairs made by him.) ** (1964) 68 Cal 
WN 1017 (1023). (1897) 2 CWN 35; AIR 1923 Cal 524; AIR 1958 Nag 202; AIR 1927 Bom 115, AIR 
1963 Cal 198 Foll.) ** AIR 1963 Cal 198 (205) (DB). (In absence of contract lessor not bound to effect 
repairs to the property leased.) ** (1958) 2 WLR 606 (612) ** AIR 1955 Nag 202 (203) : ILR (1955) Nag 
977 ** ILR (1953) Madh B 53 (56). (A lessee cannot claim the costs of repairs from lessor under S. 108 
(f) unless the lessor is under either a contractual or statutory obligation to make repairs.) ** (1898) 2 Cal 
WN 34 (36) ** AIR 1923 Cal 524 (525) (DB) ** AIR 1927 Bom 115 (118) : 51 Bom 274 (DB). 
Woodfall, Landlord and Tenant, 22nd Edn., page 760. 
Halsbury’s, Laws of England (Hailsham Edition), Vol. 20, Para 219. 
Fawcett, Landlord and Tenant, 3rd Edn., Pp. 233-234. 
2. (1898) 2 Cal WN 34 (37) ** 1943 App Cas 283 : (1943) All ER 68 : 112 LIKB 65, Summers v. Salford 
Corpn. (Housing Act, 1936, case under -- There is an implied undertaking to keep house in all respects fit 
for human habitation -- Suit for damages lies for breach of undertaking.) 
1985 (1) Rent LR 532 (534) (Ker) 
(1979) 2 Cal LJ 491 (493). 
See Section 108 (m). Note 1: AIR 1955 Nag 202 (203) : ILR (1955) Nag 977. 
AIR 1956 Cal 187 (187) : 59 Cal WN 1023. 
AIR 1970 Mad 291 (294) : (1970) 1 Mad LJ 62. 
Woodfall, Landlord and Tenant, 22nd Edn, Page 761 ** AIR 1963 Cal 198 (205) ** (1959) 1 WLR 211 
(217). (Where the lessee of a large dwelling house covenanted to maintain the demised premises and 
fixtures and fittings therein “except the roofs and main walls of the said dwelling house” in good repair 
and condition and by a complementary covenant the landlords covenanted to “keep the main walls, roofs 
in good repair and condition.” 
Held, that the windows of the premises did not form the parts of the main walls and that the landlords were 
not liable to keep them and their frames in good condition and repair.) ** AIR 1955 Nag 202 (203): ILR 
1955 Nag 977 ** ILR (1953) Madh B 53 (55). 
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refuses to do so after notice to him, and that too after obtaining permission from the Rent 
Controller.(9) The onus of proving such a contract for repairs is on the lessee.(10) The 
failure of the lessor to effect the repairs will not entitle the lessee to terminate the lease.(11) 
Nor would such failure entitle the lessee to suspension or abatement of rent.(12) It will only 
enable him to effect such repairs himself and deduct the expenses of such repairs from the 
rent or otherwise recover it from the lessor.(13) The rent does not abate merely because the 
premises require repairs and the landlord fails to carry out the same. Mere breach of condi- 
tion to repair does not give rise to abatement of rent. For abatement of rent premises must 
have been rendered incapable of enjoyment.(14) 

Where the lessee Bank did not allow the landlords to conduct repairs and there was 
absolutely no justification for his attitude, it was held that the action of the Bank was most 
reprehensible.(15) 

The landlord is under an obligation to effect repairs to the part of the building col- 
lapsed due to natural causes. But on that account he has no right to put an end to the tenancy 
and the occupation of the tenant cannot be said to be unauthorised or illegal so long as he is 
not ejected under the provisions of the Act. The putting up of the roofing and the door 
(which had fallen down) without the permission of the landlord cannot be said to be a 
transgression of any provisions of law. At the most the tenant is forfeited to claim any 
expenditure he incurred in putting the roof. But that does not disentitle him to continue in 
possession. No injunction can be granted to remove the roof put up or to restrain the tenant 
to make any repairs.(16) Under S. 32(1)(a) of Housing Act 1961 the obligation imposed on 
the lessors to keep in repair the structure an exterior of the lessee’s flat includes anything 
which would be regarded as an essential integral part of the structure or exterior of the 
flat.(17) The roof of building can form part of the structure or interior of a flat on the top 
floor within the meaning of S. 32(1) (a), Housing Act 1961 which imposes an obligation on 
landlord to carry out repairs and it will be a matter of evidence whether the roof should be 
regarded so or not.(18) Tenant is not entitled to claim reimbursement of the improvements 
made by him in shop-rooms from the landlord.(19) 


9. 2003 (2) Andh LT 206 ** 2009 (3) Civil Court C 26 (30) (DB) (Delhi). 
10. AIR 1963 Cal 198 (205) (DB). 
11. Woodfall, Landlord and Tenant, 22nd Edn., Page 762 ** AIR 1926 Cal 546 (549). (Unless the failure 


constitutes such a substantial interference with the right of the lessee as to constitute an eviction.) ** AIR 
1936 Mad 564 (566) : 59 Mad 942 (DB) ** AIR 1923 Cal 524 (DB). 


12. AIR 1975 Cal 123 (125, 127). (Unless there is a contract to the contrary) ** AIR 1957 Cal 232 (233) : 60 
Cal WN 547 (DB) ** AIR 1951 Pat 508 (510) : 30 Pat LT 231 (DB). (Lessee cannot claim abatement of 
Tent in the absence of any evidence that he has been deprived of the use of a portion of the premises or has 
suffered loss, pecuniary or otherwise by reason of the failure of the landlord to effect such repairs as he was 
under the terms of the lease bound to do.) 


13; na 508 (510) : 30 Pat LT 231 (DB) ** AIR 1926 Cal 546 (549) ** (1910) 6 Ind Cas 131 (132) 
al). 


14. AIR 1994 Delhi 317 (319) : (1994) 55 DLT 277. 

15, 1997 AIHC 158 (161) : 1997 (2) Ren CJ 348 (Delhi). 

16. AIR 1985 Andh Pra 4. 

17. (1977) 1 All ER 739 (745) : (1977) 2 WLR 159, Campden Hill Towers Ltd. v. Garden. 
18. (1984) 1 All ER 1086 : (1984) 1 WLR 716 (721), Douglas Scott v. Scorgie. 


19. AIR 1976 Ker 47 (49) : 1975 Ker LT 128 (He cannot also invoke provisions of Kerala Act 29 of 1958.) ** 
2007 (60) All Ind Cas 919 (921) (Utr). (No tenant is allowed to carry out any additions or alterations 
under the provisions of the Transfer of Property Act.) 
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The provisions of this clause have to be read subject to the provisions of the Rent 
Control Legislation. In some of the Rent Control Acts liability has been imposed upon the 
landlord to carry out certain repairs other than the repairs which the landlord is bound to 
make by law or contract.(20) The Acts also specifically provide for the service of notice of 
the landlord for carrying out the repairs and require the tenant to obtain permission of the 
Rent Controller for making the repairs himself on default of the landlord to carry out the 
repairs.(21) The right of the tenant in the matter of deduction of expenses of repairs under 
this clause has been restricted by some Acts.(22) Thus the provisions of Section 108(f) 
cannot be invoked in view of the specific provisions in Section 12 of the East Punjab Act 
1949 in respect of repairs.(23) Bombay Rent Control Act limits the right of the tenant to 
carry repairs to the 1/4th of the annual rental for any particular year and 1/4th of the propor- 
tional taxes if payable.(24) 


The Allahabad High Court has, however, held in the undermentioned case,(25) that 
S. 7-E(3) of the U. P. (Temporary) Control of Rent and Eviction Act (3 of 1947) which 
limits the right of the tenant to a deduction of only one month’s rent is contrary to the 


[See ILR (1955) Trav-Co 1262 (1267, 1268). (Building lease — Right of tenant to carry out repairs on 
failure of landlord to do it — Extent of — Tenant entitled to maintain it in such condition as is fit to be used 
for the purpose for which it was let.) ** AIR 1953 All 745 (746) : 1952 All LJ 14. (Where a tenant sends a 
cheque for the amount of rent for certain period after deducting the expenses incurred for repairs, and 
along with it sends also a covering letter giving the account of the amount spent and the landlord accepts 
the payment without any objection and without at any time informing the tenant that he was accepting the 
amount in part payment, he cannot afterwards be heard to say that he accepted the payment only in part 
satisfaction, or dispute the account.)] 


[See also AIR 1936 All 522 (523) (DB).] 
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absolutely placed by S. 7-E (1) of the U.P. (Temporary) Control of Rent and Eviction Act — In such case 
procedure prescribed by sub-sections (4), (5) and (6) has to be followed — Remedy of tenant is not 
alternative but exclusive of remedy under this clause.) ** AIR 1957 Cal 232 (232) : 60 Cal WN 547 (DB). 
(West Bengal Premises Control (Temporary Provisions) Act (17 of 1950), S. 38 (3) — Landlord was 
bound to make such repairs without which premises were not habitable or usable except with great incon- 
venience.) 
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AIR 1951 Cal 560 (560) (DB). 


22. (1979) 2 Cal LJ 481 (492). (Special law as embodied in S. 34 of the West Bengal Premises Tenancy Act 
1956, creates a right in favour of the tenant, that Rent Controller will require the landlord to effect repairs 
even when the conditions of tenancy do not include any such provision — Section 38 prevails over 
Section 108 (f) of the T. P. Act). ** AIR 1963 All 251 (252) : 1963 All LJ 65 **AIR 1957 Cal 232 (233) 
: 60 Cal WN 547 (DB). (West Bengal Premises Rent Control (Temporary Provisions) Act (17 of 1950), 
Section 38 (2) and (3) — Under sub-section (2) limit of one-twelfth of rent payable by tenant for the year 
is put on amount which can be recovered except in cases of repairs which come within sub-section (3) ** 
(1956) 60 Cal WN 162 (166). (West Bengal premises Rent Control (Temporary Provisions) Act (17 of 
1950), Section 38 (2) — Limit of one-twelfth of rent payable by tenant for the year.) ** AIR 1951 Cal 560 
(560) (DB). (Comparison of the provisions of Section 108 (f) with those of Section 18 (1) (2), Calcutta 
Rent Ordinance (5 of 1946) clearly shows that the latter section restricts to a large extent the right of a 
tenant in the matter of expenses of repairs under S. 108 (f), and the two remedies cannot be cumulative.) 


23. (1979) 81 Pun LR 549. 
24. AIR 1975 Guj 36 : (1975) 16 Guj LR 242. 
25. AIR 1963 All 251 (252) : 1963 All LJ 65. 
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provisions of the T. P. Act. It was held in that case that where a case is clearly governed by 
the T. P. Act, the rights of the tenant cannot be curtailed by local Act. 


2. Remedy of the lessee. 


The clause provides that the lessee who himself makes the repairs which, under the 
contract of lease, the lessor is bound to make, may deduct such expense from the rent or 
otherwise may recover it from the lessor. It has been held that he can also claim damages 
against the lessor for breach of his obligation.(1) He can, in a suit for rent by the lessor, 
claim to set off such damages against the rent.(2) Where he has himself carried out the 
repairs he can, in a suit for rent, counter-claim for the money so spent.(3) But he cannot 
claim specific performance against the lessor by compelling him to carry out the repairs.(4) 

Where a tenant claims to deduct amount spent for repairs it is not Section 50 but 
Section 108 (f) which will apply.(5) 

The words “or otherwise recover it from the lessor” give a right of reimbursement to 
the lessee apart from his right of deduction of the expense from rent.(6) These words show 
that the lessee can recover costs of repairs by a civil suit.(7) 

In the undermentioned case,(8) the tenant was at liberty, according to the terms of the 
agreement, to get filled and closed the well in the suit land and the landlord was to pay half 
of the cost of it to the tenant. The tenant who was directed by the Municipal Authorities 
only to cover up the well incurred the expenditure to fill it up. There was no evidence that 
the well had become dilapidated and needed repairs. It was held, the tenant cannot be said 
to have effected any repairs on the suit premises (filling up the well is one thing and repair- 
ing the well is another thing) and therefore the provisions of Section 23 of the Rent Act and 
Section 108 (f) of the Transfer of Property Act were not at all attracted so as to entitle the 
tenant to appropriate expenses towards arrears of rent. It has been held in the undermentioned 
case,(9) that the claim to reimbursement would be under S. 70 of the Contract Act. 


Section 108, Clause (f) — Note 2 
1. AIR 1957 Cal 232 (233) : 60 Cal WN 547 (DB) ** AIR 1951 Pat 508 (510) : 30 Pat LT 231 (DB) ** AIR 
1936 Mad 564 (568) : 59 Mad 942 (DB) ** (1924) 93 LIKB 729 (732), Hewit v. Rowlands. (It is not 
necessary that tenant should have actually expended money on the repairs.) 

2. AIR 1914 Lah 186 (DB). 

3. Woodfall, Landlord and Tenant, 22nd Edn., Page 763 ** AIR 1955 Nag 202 (203) : ILR (1955) Nag 977. 
(Tenant must, however prove covenant making lessor liable for repairs.) ** AIR 1951 Hyd 57 (60, 61) : 
ILR (1951) Hyd 632 (DB). (Authority given to tenant under lease to effect repairs and improvements up 
to specified amount — Amount spent cannot be classed as a legal set off as there is no ascertained sum 
before the Court — At best this can be regarded as partaking of the nature of equitable set off.) 

. AIR 1951 Pat 508 (510) : 30 Pat LT 231 (DB) ** AIR 1936 Mad 564 (568) : 59 Mad 942 (DB). 

. (1966) 1 Andh LT 11 (13). 

AIR 1951 Pat 508 (510) : 30 Pat LT 231 (DB) ** (1910) 6 Ind Cas 131 (133) (DB) (Cal). 

ILR (1959) 9 Raj 242 (244, 246). (Civil suit for costs of repairs — Not barred by S. 12 of Rajasthan 

Premises (Control of Rent and Eviction) Act.) 

[See also (1960) 64 Cal WN 773 (775). (West Bengal Premises Rent Control Act (1950), Section 38 (3) — 

Tenant making repairs under permission of Rent Controller — Suit against landlord to recover costs — 

Article 120, Limitation Act (1908) applies.) ** (1956) 60 Cal WN 162 (166). (West Bengal Rent Control 

Act (17 of 1950), Section 38 (2) — Section provides alternative remedy to bring independent action 

against landlord for realisation of amount expended.) 

8. AIR 1976 Bom 295 : 1976 Mah LJ 256, 

9. AIR 1942 Oudh 231 (237) : 17 Luck 530 (DB). 
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3. Contract to the contrary. 


Where under the terms of tenancy, the lessee is himself bound to make the repairs at 
his own expenses, he cannot claim any thing from the lessor on that account.(1) or deduct 
the value of the repairs from the rent due.(2) Where the contract provides that it is the lessor 
that must make the repairs and that the lessee should have no right to do so, the latter, if he 
effects the repair, cannot deduct the expenditure from the rent.(3) Where the contract ex- 
pressly provides that if the lessor does not make the repair, the lessee should make it and 
deduct the costs from the rent. He cannot claim damages against the lessor for non-re- 
pair.(4) 

Even if there is a provision in the lease deed that the lessee should not make any 
alteration in the structure without the consent of the lessor, the lessee is not prevented 
altogether from doing the necessary repair work if the lessor wilfully neglects to do it. In 
such a case the act of the lessee does not entail the determination of the lease.(5) Where 
under a special clause in the contract the lessee was to effect repairs and make additions and 
improvements at their own cost of not less than 2 lacs of rupees and constructs a building in 
the vacant plot along with electric installations and the lessor was to be the owner of all 
these things after a term the section is not applicable.(6) 


Where the tenant is entitled to undertake repairs only in the event of the landlord 
refusing to undertake such repairs after receipt of notice, he cannot undertake repairs.(7) 

(g) if the lessor neglects to make any payment which he is bound to make, and 
which, ifnot made by him is recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it with interest from the rent, or 
otherwise recover it from the lessor : 


Synopsis 
1. Scope. 3. Right to damages and reimbursement. 
2. “Which he is bound to make ? 4. Contract to the contrary. 
1. Scope. 


Under the English law, a lessee who, under actual or implied compulsion, has 


Section 108, Clause (f) — Note 3 


1. See (1956) 2 All ER 603 (613). (Where the tenant agreed to keep the premises let in good and tenantable 
repair (fair wear and tear excepted) and be responsible for and replace all broken glass and missing keys, 
but substantial repairs, decorative and otherwise, were done by the landlord himself from time to time and 
he never called on the tenant to do them, or to pay for them, or to contribute to them. 


Held, that the fact the landlord elected to do the works which he did, assuming that the works were not 
covered in any case by the fair wear and tear exception, did not prove that there had been transfer of burden from 
the tenant to the landlord and therefore it could not be inferred that there had been a change in the terms of 
the bargain.) ** AIR 1915 Mad 659 (659) (DB). 


. (1906) 3 All LJ 134 (135) (DB). 
. (1866) 6 Suth WR Civ Ref 26 (27) (DB). 
. 1868) Pun Re No. 14, Page 46 (47). 


. AIR 1953 Trav-Co 462 (463). (In a case of a thatched old shed made of very flimsy materials like bamboo 
and arecanut stem, repair implies renewal and replacement of parts that have decayed.) 


6. AIR 1970 Mad 288 : (1970) 1 Mad LJ 417 (FB). 
7. 2003 (2) Andh LT 206. 
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paid any rate or tax which the landlord is liable to pay, may deduct the amount from his rent 
unless there is an express covenant or stipulation to the contrary.(1) This is the principle 
which is found enacted in this clause. This clause is, however, in some respects, wider than 
the English law. It is not limited to the payment of rates and taxes. Further, unlike the 
English law, it is not necessary that the deduction should be made only from the rent of the 
current year and not afterwards.(2) A lessee claiming the benefit of this clause must show- 

(a) that the lessor is bound to make the payment, 

(b) that he neglected to do so, 

(c) that the amount was recoverable from the lessee or against the property leased, 

and 

(d) that he made such payment himself. 

It may be noted that the lessee is not bound, as he is required under clause (f) to give 
any notice to the lessor before making the payment himself. 

Where all the above conditions are satisfied the tenant, in the absence of a contract or 
local usage to the contrary, is entitled to claim deduction or adjustment of the payment 
made by him against the rent due from him. The general observation made in the 
undermentioned Calcutta case,(3) that in order to entitle a tenant to claim adjustment of 
such payment against rent there must be some sort of contract or understanding to that 
effect between them and that the tenant alone without concurrence of the landlord cannot 
make such adjustment must be limited to payments not falling within the scope of the 
clause. Otherwise it would appear to go against the plain wording of the clause. 


This clause does not apply in terms to agricultural lease. But the principle underlying 
it is of general applicability,(4) and is applicable to agricultural lease also as being in con- 
sonance with justice, equity and good conscience. (5) 

2. “Which he is bound to make.” 


In order that the lessee may take advantage of this clause he must show that the lessor 
was bound to make the payment which he (the lessee) has made. Where, in execution of a 
decree against the lessor his interest was sold in auction and the lessee thereafter deposited 
the decree amount under O. 21, R. 89 of the Civil Procedure Code and claimed to recover 
the same from the lessor, it was held by the Calcutta High Court that, after the sale, the 
lessor could not be said to be bound to make any payment and that, consequently, the 
payment by the lessee would not come within this clause.(1) 


Where property which was subject to a maintenance charge payable by A was leased 
by him to B and, on failure of A to pay the maintenance B paid it, it was held that, inasmuch 


Section 108, Clause (g) — Note 1 
1. Woodfall, Landlord and Tenant, 22nd Edn., page 698. 


2. Woodfall, Landlord and Tenant, 22nd Edn., page 698 ** (1817) 18 RR 444 (446): 1 B & Ald 123, Denby 
v. Moore. (If the deduction is not made, the tenant cannot recover it.) 


3. (1958) 62 Cal WN 778 (781, 782). 
4. (1871) 15 Suth WR 545 (547) (DB). (Case before the Act.) 
5. AIR 1940 Mad 410 (412). 
Section 108, Clause (g) — Note 2 
1. (1902) 6 Cal WN 336 (337) (DB). 
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as the maintenance might have been collected by the sale of the leased property. B can 
deduct the amount so paid from the rent due.(2) Where the property leased is subject to a 
mortgage, the lessor, in view of the covenant for quiet enjoyment, may be said to be bound 
to pay the mortgage, as between himself and the lessee. Consequently, if the lessee pays off 
the mortgage he can invoke the benefit of this clause.(3) 


Where there is a common electric meter for the rented premises and the adjoining 
vacant premises and under apprehension that supply will be disconnected, pays electricity 
charges even in respect of the adjoining premises, and deducts that amount from the rent 
payable, the same is permissible and he cannot be evicted on ground of non-payment of 
rent.(4) 


The general rule is that the lessor is bound to pay the Government revenue of the 
leased property. If the lessor fails to pay it the lessee may make the payment and recover it 
from the lessor.(5) The tenant cannot get benefit of clause (g) unless it is proved that the 
landlord neglected to make payment of any taxes and the tenant was required to pay the 
same.(6) Tenant made payments of house tax and water tax. But did not plead or prove that 
there was neglect on part of landlord/lessor to make that payment in terms of S. 108(g). 
Tenant would not be entitled to claim adjustment of alleged payments in arrears of rent.(7) 
The term neglect used in Cl. (g) of Section 108 of the Transfer of Property Act, in matters 
of taxation should mean non-payment of the tax at the time it is payable, and the non- 
payment will be deemed due to neglect in the absence of any thing exceptional after rea- 
sonable time for the payment of the tax expires.(8) It has been held that even if the Govern- 
ment assessment is increased after the lease is granted it is the lessor that is bound to make 
the increased payment also.(9) But where the rent fixed was Rs. 19 and the Government 
assessment which was originally Re. 0-15-3 was raised to Rs. 59-8-6 it was held that the 
implication of the contract of lease must be taken to be,.that up to the rent amount of Rs. 19 
the landlord is liable for the Government assessment and that the lessee is responsible 
beyond that amount.(10) Where the tenant undertook to pay the whole of the cesses which 
were levied under the Bengal Cess Act (1880) at the time of contract of lease, inclusive of 
the share payable by the tenant and also of the share payable by the landlord, it was held 
that if the amount of cess was increased subsequently, the incidence of the new burden 


2. AIR 1940 Mad 410 (411). 


3. AIR 1934 Mad 658 (660, 661) ** AIR 1928 Mad 380 (381) (DB) ** (1888) 20 QBD 209 (219, 220) : 57 
LJQB 129 : 58 LT 457 : 36 WR (Eng) 298, Underhay v. Read ** (1839) 9 A & E 809 (813): 112 ER 1421: 
_ 8 LJ (NS) QB 124 Johnson v. Jones. 


(See also AIR 1940 Mad 410 (411). (Property subject to maintenance charge.)] 
4. 2002 AIR — Kant HCR 163 : 2002 AIHC 271 (273) : 2002 (1) Ren CR 381. 


5. 1979 All LJ 512 : 1979 All WC 127. (If the tenant pays the water tax apprehending that the water supply 
may be cut off by M. C. he is entitled to credit for the same from the rent.) ** (1970) 83 Mad LW 105. 
(Lessee is entitled to recover with interest municipal taxes paid by him.) ** AIR 1927 Oudh 609 (609) ** 
(1866) 12 Cal 213 (216) (DB). 


6. 1979 (UP) RCC 293 (All). 

7. 2007 (4) ALJ 474. 

8. AIR 1977 All 435 : 1977 All LJ 1011. 

9. (1910) 7 Ind Cas 321 (326) (FB) (Mad) ** AIR 1925 Bom 168 (170) (DB). 
10. AIR 1925 Bom 168 (170) (DB). 
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must be regulated according to the statute.(11) 

Where lessee of a cinema theatre undertook to give free admission to the lessor or his 
nominees and to keep a limited number of seats at his disposal at al! times for witnessing 
the cinema shows, it was held that the lessee had not undertaken to pay any entertainment 
tax in respect of such seats, in case such a tax came to be imposed subsequently on the 
persons witnessing the shows.(12) 

See also the undermentioned case.(13) 

3. Right to damages and reimbursement. 

A lessee making a payment under this clause may not only deduct the amount so paid 
from the rent, but may also be entitled to claim damages against the lessor for breach of the 
obligation to make the payment.(1) He can also recover the amount so paid from the lessor 
under Ss. 69 and 70 of the Contract Act.(2) 


4. Contract to the contrary. 


Where the lessee has himself undertaken to make a payment which the lessor was 
bound to pay, there is a contract to the contrary and the lessee cannot get the benefit of this 
clause. On the other hand, if the lessor himself pays it he can recover it from the lessee.(1) 
If his property is sold owing to the failure of the lessee to make the payment, the lessor will 
be entitled to damages against the lessee.(2) 


11. AIR 1945 Mad 509 (511) : ILR (1946) Mad 349 (DB). (Where under the Madras Local Boards Act, the 
land-holder is responsible for the payment of cess to the Govt. but the sub-Land holder pays it on failure 
of the landlord to avert attachment and sale of the lands, the latter has his remedy under S. 108 (g).) 

12. (1954) 58 Cal WN 624 (DB). 

13. AIR 1977 NOC 141 : 1976 BBLJ 626. (A tenant paying taxes, in the absence of the conditions and 
limitations laid down by Section 133 of the Orissa municipal Act. is not protected by the privilege pro- 
vided under S. 8-A (2) of the Bihar Rent control Act and cannot claim to adjust the taxes paid towards the 
rent due.) ** 1971 Ker LJ 252. (On demand by the Government to pay certain sum as arrears and the 
plaintiff lessee having failed to get from the Government information as to the accounts from which 
arrears were due arrears were paid under protest a suit for refund is maintainable.) ** (1909) 3 Ind Cas 
464 (DB) (Mad). (Where under a deed of lease, the tenant agrees to pay Government assessment, and the 
assessment is afterwards enhanced, the tenant is bound to pay the excess assessment.) 

Section 108, Clause (g) — Note 3 
1, AIR 1931 Cal 129 (130) (DB). 


2. (1966) 1 Andh LT 11 (13) ** (1958) 62 Cal WN 778 (781, 782) ** AIR 1927 Oudh 609 (609) ** (1886) 
12 Cal 213 (216) (DB) ** AIR 1934 Cal 667 (668). 
[See also AIR 1963 All 568 (569, 570). (Lessee can deduct from rent municipal taxes paid by him on 
demand of Municipal Board as tax is a charge on property — Right of lessee to be re-imbursed by lessor 
under S. 149, U. P. Municipalities Act (II of 1916).] 
Section 108, Clause (g) — Note 4 


. AIR 1955 Mad 555 (557) : (1955) 1 Mad LJ 531. (Lease of temple lands for five years — Lessee agreeing 
to pay municipal tax on property as he intended to put up new superstructure — On expiry of term lessee 
holding over without payment of Municipal tax due on property — Landlord paying it himself is entitled 
to be reimbursed from the lessee the actual tax paid by him — Stipulation to pay municipal tax could be 
construed to include even subsequent enhancement.) ** AIR 1922 pat 75 (76) (DB). 

2. AIR 1915 Cal 601 (604) (DB). 


[See also (1908) 35 Cal 683 (689) (DB).] 
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In the undermentioned case.(3) a covenant in a lease of a cinema theatre under which 
the lessee agreed to give free admission to the lessor to witness the shows was held not to 
include a further undertaking that the lessee would also pay on the lessor’s behalf the enter- 
tainment tax subsequently imposed by the State for witnessing the shows. 


(h) the lessee may even after the determination of the lease remove, at any time 
whilst he is in possession of the property leased but not afterwards all things which 
he has attached to the earth: provided he leaves the property in the state in which he 
received it: 

Synopsis 
1. Legislative changes. 6. Void lease. 
2. Scope of the clause. 
3. Time for removal. 


4. Right to compensation. 
5. “Attached to the earth.” 8. Contract to the contrary. 


7. Property acquired under the Land Acquisition 
Act. 


1. Legislative changes. 


(1) The words “even after the determination of the lease” are new and were inserted 
by the amending Act 20 of 1929. 


(2) The words “whilst he is in possession of the property leased but not afterwards” 
were substituted for the words “during the continuance of the lease.” As to the reason for 
this amendment, see the Report of the Special Committee. 


2. Scope of the clause. 


Under the Roman Civil law a tenant was entitled to remove all fixtures which he had 
attached to the lease-hold property where it could be effected without material injury to the 
property. Under the English law the maxim adopted was quicquid plantatur solo, solo 
credit (whatever is affixed to the soil becomes part of it), the rule being relaxed only in 
respect of certain kinds of tenants fixtures and not generally.(1) 


Ina recent English case it is held that where a lease expired by efflux of time and not 
by express surrender of tenancy and new tenancy was created by operation of law and the 
original lease was neutral regarding the tenant’s right to remove his fixtures, there would be 
a firm inference that tenant was not intending to give up the right to remove fixtures when 
he entered into a new lease with the same landlord.(2) 


The strict rule of English law was never applied in this country.(3) In Thankoor Chunder 


3. (1954) 58 Cal WN 624 (636) (DB). (Held that as under the Bengal Amusement Tax Act, 1922, all free or 
complimentary passes and tickets were also liable to pay the entertainment tax, the proper meaning of 
such a contract was that the lessee had undertaken no more than to forego all payments in respect of the 
box chargeable by himself.) 

Section 108, Clause (h) — Note 2 

1. AIR 1955 Andhra 62 (63) : (1954) 2 Mad LJ (Andhra) 217 ** (1802) 6 RR 376 (378, 379) : 2 East 88 ** AIR 
1947 Cal 159 (161) : ILR (1946) 2 Cal 157 (DB) (Esp 33, Penton v. Robert. (Trade fixtures — Removable 
during term.) ** (1743) 26 ER 811 (812) : 3 Atk 13, Lowton v. Lawton ** (1892) 102 ER 510 (516, 518) : 
3 East 38 : 6 RR 523, Elwes v. Maw. 

2. (1981) 1 All ER 759 (767) : (1982) 2 WLR 837, New Zealand Government Corporation v. H. M. & S. Ltd. 

3. (1899) 21 All 496 (503) : 26 Ind App 58 (PC). (See also the cases under Note 1 on Section 51.) ** AIR 
1965 Mad 185 (186) : ILR (1965) 1 Mad 624. (6 Suth WR 228, Rel. on.) 

[But see AIR 1914 Oudh 212 (213) ** AIR 1920 Lah 373 (374): 1 Lah 210.] 
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Poramanick v. Ramdhone Bhuttacharjee,(4) Sir Barnes Peacock observed as follows. 

“We think it clear that according to the usages and customs of this country, buildings and other 
such improvements made on land do not, by the mere accident of their attachment to the soil, become 
the property of the owner of the soil; and we think it should be laid down as a general rule that, if he 
who makes the improvement is not a mere trespasser, but is in possession under any bona fide title or 
claim of title, he is entitled either to remove the materials restoring the land to the state in which it 
was before the improvement was made, or to obtain compensation for the value of the building if itis 
allowed to remain for the benefit of the owner of the soil- the option of taking the building, or 
allowing the removal of the material, remaining with the owner of the land in those cases in which the 
building is not taken down by the builder during the continuance of any estate he may possess.(5) 

There was a difference of opinion as to whether trees planted by the tenant could be 
removed by him.(6) 

This clause enacts in substance the principles of the Bombay Civil law as stated 
above.(7) and the pre-existing law of the land,(8) as interpreted by the Full Bench in 
Poramanick's case.(9) The effect of the provision in this clause is that the lessee is the 
owner of the building put up by him although it is put up on the land belonging to the 
lessor.(10) Where a lease deed allowed the lessee to make additions and alterations and to 
remove materials when vacating possession, and where the lessee transferred his right to 
another person, such transferee would be entitled to remove materials when required to 
surrender possession.(11) However, the provision contained in this clause is subject to a 
contract or local usage to the contrary. Thus where by an agreement between the parties 
thereto a building constructed on the land leased becomes part of the land leased and the 
property of the lessor and the lessee takes a lease on that footing the lessee or any person 
claiming title through him cannot later on be heard to say that the building does not belong 
to the lessor.(12) 


4. (1866) 6 Suth WR 228 (229, 230) (FB). 
Also see Section 51, Note 1. 
5. Also see (1875) 14 Beng LR 201 (208). 
6. (1928) 108 Ind Cas 242 (244) (DB) (Cal). (Tenant cannot cut and remove trees planted by him.) ** 1881 Bom 
PJ 44. (A tenant who plants a tree on the land leased to him is not, as a rule, entitled to cut down such tree.) ** 
1864 Suth WR 367 (367) (DB). (Tenant cannot cut timber.) ** 1881 All WN 20 (20) (DB) (Where a cultivator 
plants trees on the lands in his possession, the trees go to the landlord after the cultivator had ceased to culti- 
vate.) ** (1910) 37 Cal 815 (823) (DB). (Tenant can remove trees planted by him.) ** AIR 1947 Cal 158 (161) : 
ILR (1946) 2 Cal 157 (DB). (Buildings or other things erected by lessee on leased land belong to lessee.) 
7. AIR 1955 Andhra 62 (64) : (1954) 2 Mad LJ (Andhra) 217. 
8. AIR 1961 Pat 350 (353) ** (1904) 27 Mad 211 (217). 
[See AIR 1 954 Trav-Co 239 (240) : ILR (1953) Trav-Co 595. (Removal by tenant of improvements made 
by him without permanently injuring soil does not amount to act of waste. 24 Mad 47, Rel. on.)] 
[See also AIR 1947 Cal 353 (357) (DB). (Oral agreement between S and B in 1933 for grant of permanent 
lease of land by S to B at monthly rent of Rs. 101 and on condition of payment of salami — In anticipation 
of execution of lease B let into possession — B erecting substantial structures with knowledge and ap- 
proval of S — No lease executed — In 1940 S suing for ejectment — Held, S. 53A was not applicable — 
Suit was governed by Privy Council decision in Ariff v. Jadunath Mujumdar, AIR 1931 PC 79 — B was 
not entitled to compensation for structures erected but could remove them under Section 108 (h).] 

9. (1966) 6 Suth WR 228 (229, 230) (FB). 

10. AIR 1951 Bom 205 (206) : 52 Bom LR 688. 

11. (1977) 1 Ren CR 617 (620). 

12. AIR 1953 SC 16 (20) : 1953 SCR 185. 
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So also where in spite of notice by lessor buildings etc. were not removed, the lessor 
became owner as per term of contract on determination of ban by forfeiture.(13) 


The clause must be read with clause (0) which provides that the lessee cannot fell or 
sell timber, pull down or damage buildings belonging to the lessor, and, when so read, it is 
clear that this clause will apply only to such things that the tenant himself has attached to 
the land and not to other things. Thus, trees planted by tenant or buildings erected by him or 
things attached to the earth by the tenant can be removed by the tenant under this clause 
while trees already on the land or spontaneously growing there even after the commence- 
ment of the tenancy, and building on the land cannot be removed by the tenant.(14) 


Where some of the co-sharers plant trees on the common holding, the trees do not 
belong only to the persons planting them but to all the co-sharers in the land.(15) 


It has been held in the undermentioned cases.(16) that in cases not governed by the 
Act, trees even planted by the tenant belong to the landlord and cannot be removed by the 
tenants, but the general trend of view is that trees planted by the tenant can on the principle 
of this section, be removed by him.(17) See also clause (0), Note (4). 


A tenant has no right, either under the common law or under this Act, to purchase the 
demised land. The only right given to the tenant is the right of removal contained in this 
clause.(18) 


Where the decree for eviction of tenant and possession of lands on which tenant had 


13. AIR 1981 SC 170 (173) : 1980 All LJ 1080. 


14. 1957 All LJ 917 (918). (The tenant of leased premises, has no right to cut bamboos from the bamboo 
clumps growing in the compound. The lessee can use only the products.) ** AIR 1955 Andhra 62 (64) : 
(1954) 2 Mad LJ (Andhra) 217. (Unless there is an established practice or statutory rule, trees of sponta- 
neous growth belong to the owner of the land.) ** (1928) 108 Ind Cas 242 (244) (DB) (Cal) ** (1901) 24 
Mad 47 (55) (FB) ** AIR 1920 Nag 113 (115) ** (1910) 33 Mad 253 (253) (DB). (Mulgeni lease.) ** 
AIR 1915 Mad 891 (892) (DB). (Do.) ** AIR 1916 Mad 939 (939) (DB). (Do.) ** (1912) 14 Ind Cas 582 
(583) (All). (Timber of tree belongs to zamindar even if the tenant happens to be exproprietary tenant who 
himself had planted tree.) ** AIR 1930 All 433 (433) (Do.) 


15. AIR 1955 Punj 63 (64) : 57 Pun LR 6 (DB). 


16. AIR 1950 Madh B 39 (40). (Where a tenant plants trees on the Sardeshmukhi land the property in the 
trees passes to the landlord on the expiry of his lease and then to the next lessee in absence of reservation 
of rights in trees.) ** (1901) 23 All 211 (212) (DB) ** (1928) 108 Ind Cas 242 (244) (DB) (Cal) ** (1910) 
8 Ind Cas 151 (151) (All) ** AIR 1914 Oudh 212 (213) (DB). 


17. AIR 1954 Trav-Co 239 (240) : ILR (1953) Trav-Co 595. (Lease of vacant site — Lessee erecting 
buildings as well as planting trees — Lessee held could remove trees and buildings and it could 
not amount to waste.) ** AIR 1952 Bom 100 (102) : 53 Bom LR 800 (DB). (Mulgeni tenancy — 
Extent of right to remove timber and non-timber trees.) ** AIR 1920 Nag 113 (115) ** (1901) 24 
Mad 47 (58) (FB). (Kanom tenure.) ** AIR 1914 Bom 312 (312) : 38 Bom 716 (DB) ** (1909) 4 
Ind Cas 1119 (1119) (Mad). (Trees falling down from natural causes belong to the ryot and not to the 
zamindar,) ** (1903) 26 Mad 252 (256, 257) (DB) ** (1906) 29 Mad 24 (25) (DB) ** AIR 1923 All 417 
(418) ** AIR 1916 Mad 939 (939) (DB) ** AIR 1922 Oudh 249 (249) : 25 Oudh Cas 181. 


18. (1966) 1 Mad LJ 130 (136). (The right to exercise an option of purchase of the land is given to the tenant 
only under Section 9 of Madras City. Tenants Protection Act (3 of 1922). Itisa privilege conferred on him 
by the Act. The right is subject to payment of the price within time fixed, If the tenant does not desire to 
purchase the landlord cannot compel the tenant to purchase the land. The fact that the right 1s created not 
by contract but by a statute cannot make a difference in the contract or the incidents of the right. The right 
conferred is a mere right to purchase the leased land. Such a statutory right is not a right of property. AIR 
1968 SC 863 (874) Rel. on.) 
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constructed building unauthorisedly is passed execution of the decree cannot be refused on 
ground that it would be inexecutable. Tenancy having been terminated the plaintiff is en- 
titled to possession and it is for the tenant to remove the debris.(19) Where a decree for 
eviction of tenant is passed and even if it is silent with regard to removal of structures 
raised by the tenant, the executing Court is competent to execute the decree. By tenant’s 
failure to remove the structure, the decree itself cannot be defeated.(20) A lessee may be 
given compensation for the structure erected by him though he may not be entitled to 
purchase the leasehold on the principle of Res Extra Commercium.(21) Where the building 
itself is demolished by the tenant, without landlord’s consent, his existence on the pre- 
mises/land is that of a rank trespasser and the legal relationship of land and tenancy comes 
to a perpetual end.(22) 

The right available under S. 108(h) to the tenant is to remove the superstructure at the 
time of delivery of possession on the termination of the lease. Tenant cannot compel land- 
lord to pay compensation for unwanted superstructure. The landlord who had obtained 
possession cannot be compelled to surrender back the land only because tenant had failed 
to remove superstructure at the time he vacated properly. If is is proved that landlord had 
appropriated the materials which farmed part of superstructure the tenant can only have the 
value thereof assessed and recover the same.(23) : 

3. Time for removal. 

Under the clause as it stood before the amendment of 1929, a tenant could remove the 
things he had attached to the earth only during the continuance of the lease.(1) But not- 
withstanding this, it was held in some cases.(2) that a tenant could, on equitable grounds, or 
on the ground of local usage, be granted a reasonable time for removing the fixture even 
after the determination of the tenancy. Where the tenant had a statutory right to compensa- 
tion and had claimed that right in the eviction suit, he could not after the decree fixing the 
amount of compensation and termination of tenancy, exercise the pre-existing right of re- 
moval of the improvements for which compensation had been awarded. If the tenant re- 
moved the improvements after such decree, the landlord would be entitled not merely to 
the return of the amount deposited for compensation but to the full value of improvements 
wrongfully removed.(3) This uncertainty regarding the tenant’s right of removal has now 


19. 1980 All LJ 44 : (1980) 6 All LR 111. 
20. 1994 (1) APLJ 324 (328). 
21. (1973) 2 Mad LJ 2. 
22. AIR 2008 Pat 29. 
23. 2005 (1) MPLJ 597 (603). 
Section 108, Clause (h) — Note 3 


its AIR 1956 Cal 148 (152): ILR (1957) 2 Cal 613 (DB). (Where a lease provided that the lessee would be 
entitled “on or before the expiration of the lease” to remove the workshop and the structure — Held, that 
the words ‘on or before the expiration of the lease’ should be taken to have the same meaning as the words 
at any time during the continuance of the lease’ mentioned in the original clause (h) of Section 108 as it 
stood in 1928.) ** (1880) 2 All 896 (897) (DB). (Case before the Act.) ** (1896) 20 Bom 439 (449). 
2. AIR 1914 Cal 896 (898) (DB) ** AIR 1922 Mad 349 (349) (DB). 
[See also AIR 1934 Cal 875 (878) : 60 Cal 1042 (DB).] 


3. 1936 Mad WN 378 (379). (Case under Malabar Tenants Compensation for Improvements Act (1 of 1900), 
S. 7.) 
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been removed by the amendment of the clause, allowing the tenant a right to remove his 
fixtures so long as he is in possession of the property even though the tenancy has come to 
an end.(4) If once the tenant quits possession, however, the fixtures become the property of 
the lessor. The tenant loses all right, title and interest in the structures(5) and cannot return 
and remove them.(6) Where the lessee had put up a tin shed on the demised land and on his 
eviction possession of the land was handed over by him to the landlord, the tenant cannot 
thereafter claim restoration of the tin shed.(7) 


Unless there is a contract to the contrary a super structure constructed by a lessee may 
be removed from the demised land if required to do so by the lessor.(8) 


If a member of a Co-operative Housing Society constructs superstructures on the plot 
allotted by the Society he will lose his right to superstructure if his right to remain in 
possession of the original plot comes to an end and he hands over the plot without remov- 
ing the structure.(9) 


The decree obtained for delivery of vacant possession of suit scheduled property against 
petitioners gives right to decree-holders to take possession of the property by removing the 
structures, if any raised subsequent to obtaining the lease. The petitioners having failed to 
remove the structures even after dismissal of special leave petition against order decreeing 
suit cannot seek protection of S. 108 as they have to remove the structures in time before 
determination of lease.(10) 


4. ILR (1968) 1 Cal 231 ** AIR 1956 Cal 148 (152) : ILR (1957) 2 Cal 613 (DB). (The intention of clause 
(h) of Section 108 is to declare the law and to substitute for a law dependent upon the personal law of the 
parties or general consideration of equity a definite principle. There is no room for invoking the rule in 
“Thakoor Chunder Pramanik's case, 6 Suth WR 228 (FB)” after the enactment of the Transfer of Property 
Act. AIR 1933 Cal 875, Rel. on.) ** (1936) 40 Cal WN 52 (56). 


5. AIR 1954 Mad 985 (986) : ILR (1955) Mad 774 ** (1951) 88 Cal LJ 27 (32). (O. 21, R. 95 or O. 21, R. 
35, Civil P. C. does not contain any provision for demolition of structures by the Court.) ** AIR 1941 
Bom 337 (339) * AIR 1920 Bom 87 (87) : 44 Bom 950 (DB) ** (1936) 164 Ind Cas 837 (841) (Cal). 


[But see AIR 1965 All 527 (529) : ILR (1965) 1 All 435 (DB). (Section 108 (h) deals with right of 
removal of articles left over after expiry of lease and not with lessee’s title to it — Municipal Board as 
lessee of a piece of land on being ejected, failing to remove night-soil deposited on land taken on lease 
even after delivery of possession to lessor — Board’s right to night-soil is not lost. AIR 1954 Mad 995 and 
AIR 1941 Bom 337 and AIR 1933 Cal 875, Dissent from. and AIR 1956 Cal 148. Rel. on.) ** AIR 1956 
Cal 145 (152) : ILR (1957) 2 Cal 613 (DB). (Section 108 (h) — It is not a clause of forfeiture and it is not 
declared therein that after the expiry of the term of the lease or after the lessee has cased to be in posses- 
sion, his title to the fixture will be forfeited unless there is a stipulation to that effect in the lease.)] 


6. AIR 1966 Ker 72 (75) : ILR (1965) 2 Ker 173 (DB) ** AIR 1963 Mad 369 (372) : ILR (1963) Mad 1054. 
(Landlord obtaining possession cannot be compelled to surrender back land because tenant had not re- 
moved the superstructure.) ** AIR 1954 Mad 985 (986) : ILR (1955) Mad 774. (Tenant ordered under S. 
41, Presidency Small Cause Courts Act to vacate — His right to remove fixtures put up by him on the land 
is lost when he leaves the property — Order directing giving of vacant possession implies power to the 
bailiff to remove the superstructure.) ** AIR 1941 Bom 337 (338). 


7. AIR 1990 (NOC) 169 (Punj & Har). 
8. (1974) 87 Mad LW 490. 
9. (1969) 73 ITR 555 (Guj). 

10. 2005 (3) Andh LT 420 (424). 
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4, Right to compensation. 


This clause does not say anything as to the rights of the parties if the tenant has 
handed over the property with the thing he has attached to the land. In Poraman ick’s case.(1) 
the observation of Sir Barnes Peacock, C. J., lent some colour to the view that the lessor 
was liable to pay compensation to the lessee for the things attached to the land which were 
taken over by him. It was consequently held, on the strength of the said case, that the tenant 
would be entitled to claim compensation from the lessor even after he had parted with the 
lease-hold interest after termination of the lease.(2) A contrary view has been held in a 
number of cases on the ground that a lessee who erects permanent structures or attaches 
other things to the earth, does so at his own risk and that his only right is to remove the 
things so attached and not claim compensation(3) or resist ejectment at the end of the 
term.(4) 


Section 108, Clause (h) — Note 4 


1. (1966) 6 Suth WR 228 (229, 230) (FB). 

2. AIR 1953 Trav-Co 584 (587) : ILR (1953) Trav-Co 568. (Case from erstwhile State of Cochin — As 
regards unexhausted improvements existing at time of eviction, the tenant was entitled to compensation.) 
** AIR 1914 Upp Bur 2 (3) : 2 Upp Bur Rul 11 ** AIR 1916 Mad 220 (221) : 38 Mad 710 (FB). (Affirm- 
ing 11 Ind Cas 745 (Mad) ** (1889) 5 Cal 688 (691, 692). 

[See also (1871) 15 Suth WR 363 (363) (DB) ** AIR 1947 Cal 353 (357) (DB.)] 

3. (1968) 1 SCWR 168 ** AIR 1965 Andh Pra 167 (170, 171) : (1964) 2 Andh WR 304. (Lease of land and 
house by A to B — Sub-lease by B to C — House destroyed by fire during subsistence of sub-lease — C 
constructing house with premission of head lessor A — Effect — On termination of sub-lease B held entitled 
to recover possession from C without paying value of house constructed — C held was entitled to remove 
structure without any permission from B.) ** AIR 1964 Pat 363 (367) : ILR 44 Pat 651. (AIR 1960 Pat 
344 (FB), Foll.) ** AIR 1963 Mad 369 (372) ** ILR (1963) Mad 1054. (Landlord cannot be compelled to 
pay compensation unless he had agreed to do so.) ** AIR 1961 Mad 293 (294, 295) : 1961 (1) Mad LJ 
158. (The ordinary incidents of the relationship between a landlord and tenant cannot extend beyond what 
is provided for under S. 108 (h) of the Act, in respect of the structure that may come upon the leasehold 
property at the instance of the lessee. There cannot be any right on the part of the lessee to compel the 
lessor to pay compensation to him at the expiration of the lease for improvements made on the land as 
otherwise it may help the lessee to improve the land beyond all the means of the lessor to get back the 
property.) ** AIR 1960 Pat 344 (354) : ILR 39 Pat 140 (FB). (AIR 1938 Pat 435, Overruled; AIR 1933 Cal 
612, Dissented from; ILR 29 Cal 871 (885) : Held obiter. AIR 1944 Pat 30 and AIR 1957 Pat 331 Ap- 
proved.) ** AIR 1957 Pat 331 (333). (A specific provision having been enacted in Section 108 (h), there 
is no scope for the application of S. 51 or the principle involved in it to the case of a lease. Equitable 
principles cannot possibly be allowed to defeat statute. AIR 1944 Pat 30, Foll.) ** (1936) 164 Ind Cas 837 
(841) (Cal). (The Lessee cannot compel the landlord to take the building and pay the price thereof if the 
landlord does not want to have the structures — Tenant is bound to remove them and to put the lessor into 
vacant possession of the property.) ** (1894) 16 All 328 (332) ** AIR 1914 Mad 564 (569) : 37 Mad 1 
(DB) ** AIR 1930 Mad 16 (18) : 53 Mad 54 ** AIR 1916 Low Bur 81 (84) : 8 Low Bur Rul 433 (DB) ** 
(1936) 164 Ind Cas 837 (841) (Cal) ** AIR 1915 Lah 235 (236) (DB) ** (1896) 20 Bom 1 (6) (DB) ** 
(1901) 5 Cal WN 846 (858) (DB). (Especially where there is an express covenant not to build.) ** (1900) 
27 Cal 570 (S86) ** AIR 1919 Nag 144 (147) ** AIR 1933 Cal 875 (878) : 60 Cal 1042 (DB) ** AIR 1966 
Ker 72 (75): ILR (1965) 2 Ker 173. (Travancore Land Conservancy Act (4 of 1901), S. 9 — Trees planted 
on Government land — Not covered by expression “any crop or other product raised on land” — Trespasser 
not entitled to any higher rights than lessee.) ** (1962) 75 Mad LW 62 (63). (Improvements by non- 
agricultural tenant after notice to quit — No right to compensation — Principle is that notice to quit deter- 
mines the status of the tenant as tenant. From that date anything that he does on the land should not be a 
source of burden on the landlord and act as a restraint upon the right of the landlord to resume possession.) 
** 1866 Pun Re No. 48, Pages 65 (66) (DB).] 


4. (1899) 21 All 496 (503) : 26 Ind App 58 (PC) ** (1904) 27 Mad 211(216) (DB). 
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The tenant cannot compel landiord to take the structure and pay the value thereof.(5) 
Even under Kerala Compensation for Tenants Improvement Act 1958 the lessee is not 
entitled to the value of improvements in shop rooms.(6) It is submitted that whatever might 
have been the view before the amendment, the clause, as amended, seems to make it clear 
that after delivery of possession to the lessor, the lessee cannot claim any compensation. Of 
course, if a structure had been erected by the tenant with the consent of the landlord or by 
his acquiescence, different considerations will apply and the lessee may be entitled to claim 
compensation.(7) 

On extension of the T. N. City Tenants Protection Act (3 of 1922) the question as to 
payment of compensation for superstructure will not be governed by S. 108 (h).(8) 


See also the undermentioned case.(9) 


[See AIR 1955 Tripura 7 (8). (Tenant of jotedar building house on land with landlord’s permission — 
Rights of such sub-tenant are to be governed by agreed terms of tenancy viz. that he would remain in 
possession of the land and house so long as he continued payment of rent — Tenant cannot be ejected from 
land.)] 

[See also AIR 1961 Mad 293 (296, 297) : (1961) 1 Mad LJ 158. (Where a tenant of vacant site put up a 
pucca structure in pursuance of an agreement with the landlord that he would not be evicted and that he 
would also have a right of pre-emption, namely, the first option to purchase the property from the landlord 
if and when he was inclined to sell, it was implicit in the agreement that the tenant should not be com- 
pelled to surrender the superstructure to the landlord if he were to be evicted but that he should be paid 
compensation if he were to quit and deliver possession of the site and superstructure, and the tenant would 
be entitled to claim compensation for the structure, on the doctrine of equitable estoppel, on eviction by 
the transferee from the original landlord. AIR 1948 Mad 419, Applied.) ** (1899) 1 Bom LR 191 (194) 
(DB).] 

[See however (1954) 20 Cut LT 214 (221) (DB). (The tenant who had spent nearly Rs. 1000 by way of 
reconstructing the house claimed relief of compensation on equitable ground — Held, that in view of 
Clause (h) of S. 108 the question of equitable principle did not arise. AIR 1944 Pat 30, Foll.)] 

5. (1970) 1 Mad LJ 578. 

6. AIR 1976 Ker 47 : 1975 Ker LT 128. 

7. AIR 1915 Lah 235 (236) (DB) ** (1894) 16 All 328 (331, 332) (The principle upon which the doctrine of 
acquiescence is based is that a man who acts in such a way as would make it fraudulent for him to set up 
his legal rights will be deprived of those rights. But where his acquiescence or other conduct does not 
amount to a fraud actual or constructive, he cannot be deprived of the legal rights.) ** ATR 1942 Pesh 74 
(75) (DB) ** AIR 1916 Mad 502 (502) (DB) ** AIR 1920 Bom 87 (87) : 44 Bom 950 (DB) (Tenant in 
possession for number of years constructing substantial building — Compensation held payable before 
ejectment.) ** (1901) 6 Cal WN 134 (140) (DB) ** AIR 1937 All 512 (513). 

[See however AIR 1944 Pat 30 (34, 35) : 22 Pat 554 (DB). (Lessee under the erroneous belief that they 
had permanent rights, constructing valuable structures on land demised, to the knowledge of landlord — 
Landlord not interfering — Held, lessees could not claim compensation for the structures on equitable 
principles, as equitable principles could not override S. 108 (h). 27 Cal 570 Foll.)] 

[But see (1968) 1 Mys LJ 63. (The only right being removal of the superstructure even consent by lessor 
to its construction does not entitle the lessee for compensation.)] 


See also S. 51, Notes 22 to 25. 
8. AIR 1984 Mad 47. 


9. AIR 1970 Mad 291 (297, 298) : (1970) 1 Mad LJ 62. (A tenant has no right to effect reconstruction or 
improvement to the building such as conversion of mud floor into cement floor and claim compensation 
for it.) ** AIR 1961 All 84 (85). (Sub-lessee making temporary construction at his own cost — Suit by 
lessor for ejectement not including claim regarding construction by sub-lessee — Decree — Execution — 


426 [S108 Cl(h) N5] Rights and Liabilities of lessor and lessee 


5. “Attached to the earth.” 

As to the meaning of the expression attached to the earth, see Note 6 on section 3. 

Maxim that whatever is affixed to the soil belongs to the soil has no application in India. 
Rather T. P. Act proceeds on the basis that in law ownership of building is different from 
ownership in land. Reliance on sections 63-A and 108(h) cannot be placed for contending 
that the said maxim applies in India. It cannot be said that the owner of the land becomes the 
owner of the building as it comes up. This concept is not recognised in India.(1) 

A well sunk by the tenant cannot be said to be a thing which he has attached to the 
earth and there is no question of any removal thereof.(2) 

A kutcha hut is a thing attached to the earth as pucca structure and the lessee may 
remove it before giving up possession.(3) 

6. Void lease. 

This clause does not apply in terms to a lease which is void. But the principle has been 
held applicable and the lessee who has erected a structure on the land has been held entitled 
to remove the same, but not to any compensation.(1) 

7. Property acquired under the Land Acquisition Act. 

Where the property leased was acquired before the expiry of the lease under the Land 
Acquisition Act and compensation was awarded for both the land and the thing attached 
thereto by the lessee, it was held that the tenant was entitled to a share in the compensation 
amount for the thing he had so attached.(1) 

A covenant in a lease under which the lessee agrees not to claim any part of compen- 
sation which may be awarded in case the demised property is compulsorily acquired is 
valid and enforceable in law. If at the same time, the lessee with eyes open has agreed to 
undertake repairs at his own cost, the Court has no option in the matter and the entire 
compensation must go to the lessor.(2) 


——— 
Sub-lessee removing construction after decree and giving back possession in its original condition — 
Lessor cannot claim any compensation in execution as sub-lessee is entitled to tights under S. 108 (h).) 

Section 108, Clause (h) — Note 5 
1. AIR 1990 Mad 251 (283, 284) : 1989 TLNJ 375. 
2. (1887) 10 Mad 112 (113) (DB). 


[See also AIR 1943 Mad 311 (312, 313). (Tenant digging well on land demised — No acquiescence on the 
part of landlord — Tenant not entitled to compensation — Further, well was not improvement of such 
character as to entitle lessee to claim compensation under Hindu Law. 10 Mad 112 Rel.on.)] 


3. 1972 MPLJ 187 ** (1951) 88 Cal LJ 27 (32). 
Section 108, Clause (h) — Note 6 

1. AIR 1960 Pat 344 (354) (FB) ** AIR 1917 Mad 333 (334) (DB) ** (1909) 4 Ind Cas 1129 (1129) (DB) (Mad). 
Section 108, Clause (h) — Note 7 

1. (1885) 22 Cal 820 (826) (DB). 

2. (1955) 95 Cal LJ 153 (158) (DB). (AIR 1936 Cal 249, Disting and Expl.) 
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8. Contract to the contrary. 


The right of a tenant to remove the thing he has attached to the demised property is 
subject to a contract(1) or local usage(2) to the contrary. The English law as to structures 
does not apply in India and unless there is a contract to the contrary which has to be strictly 
construed; a lessee has an undoubted right to remove all new fittings, fixtures, furniture etc. 
brought into the premises by him.(3) In South Kanara there is a usage that the tenant can 
either remove the structure erected by him on the land or claim compensation for the value 
thereof. This usage will prevail over the provisions of this Act.(4) A lease of certain bricks 
fields stipulated for the forfeiture of the materials remaining on the demised premises on 
the expiry of the lease. After the expiry of the lease the landlord allowed certain time as a 
matter of grace to the lessee to remove his property. It was held that this did not amount to 
waiver on the part of the landlord of the condition of the forfeiture.(5) The term in a Quabuliat 
that the lessee undertook to remove all constructions if the lease were not renewed being a 
contract to the contrary the lessee could not, claiming protection under S. 108 (h) T. P. Act, 
plead that in view of permanent constructions he had put up on the land leased he was not 
liable to be evicted.(6) 


(i) when a lease of uncertain duration determines by any means except the 
fault of the lessee, he or his legal representative is entitled to all the crops planted or 
sown by the lessee and growing upon the property when the lease determines, and 
to free ingress and egress to gather and carry them: 


Section 108, Clause (h) — Note 8 


1. AIR 1958 SC 789 (792, 793) (Pr 7) : 1959 SCR 799. (Although under S. 108 the lessees have the right to 
remove the building, by the contract they can agree to hand over the same to the lessors without the right 
to receive compensation at the end of the lease the matter being entirely one of contract between the 
parties. Such a contract, however, does not transfer the ownership in the building to the lessors while the 
lease subsisted.) ** AIR 1941 Bom 337(339). (Lessee to remove structure on determination of tenancy — 
Contract held excluded operation of this clause.) ** AIR 1931 Cal 133 (134) (DB). (Lease providing for 
fixtures and erections raised subsequently to pass to lessor at expiration of sooner determination — Right 
to remove them reserved by lessee on payment of rent and performance of other covenants — On failure in 
payment of rent lessee agreeing with lessor to surrender and relinquish possession — Right to fixtures held 
passed to lessor on surrender by lessee.) ** AIR 1925 Mad 732 (734). (Lessor contracting to pay compen- 
sation for improvements made by lessee.) 


[See also AIR 1964 Mad 285 (287, 288) : ILR (1964) 1 Mad 483 (DB). (Tenant building on demised land 
— Landlord becoming owner of construction under agreement on termination of lease — Tenant holding 
over — Subsequent coming into force of Madras City Tenants Protection Act (4 of 1919) — Tenant cannot 
claim compensation or exercise option under S. 9.) 


2. AIR 1914 Cal 896 (898) (DB). 


[See also AIR 1953 Trav-Co 584 (587) : ILR (1953) Trav-Co 568. (Case from erstwhile State of Cochin 
— Tenant entitled to compensation only as regards unexhausted improvements at time of eviction — Trees 
planted by tenant — By custom landlord’s share of total value was 1/4 and that of tenant 3/4.)] 


3. (1968) 2 Mad LJ 233. 

4. AIR 1921 Mad 284 (284) (DB). 
5. AIR 1949 Cal 47 (54) (DB). 

6. AIR 1977 NOC 71 (All). 
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Synopsis 
1. Scope. 


2. “Uncertain duration.” 
3. Lessee in fault. 


1. Scope. 

Growing crops are, as has been seen in S. 3 not included in the definition of immov- 
able property. They, however, constitute a legal incident of immovable property within the 
meaning of S. 8. It would follow from this that if a person is lawfully evicted from land he 
cannot lay claim to the growing crops on the land at the time of eviction. There are, how- 
ever, some exceptions to the rule. Under S. 51 a transferee of immovable property who is 
evicted by a person having a better title is entitled, under certain circumstances to crops 
planted or sown by him and growing at the time of eviction. 

Under the Common law of England a tenant for an uncertain period has, under the 
name of emblements, the benefit of growing crops of such species as ordinarily repay the 
labour by which they are produced within that year in which the labour is bestowed.(1) In 
other words, a right is given, by law, in certain cases to the tenant of an estate of uncertain 
duration which has unexpectedly determined, without any fault of such tenant, to take the 
crops growing upon the land when his estate determines, although the estate itself has 
ceased.(2) This clause enacts in substance the principles of the Common law as stated 
above(3) and of what was also the common law of India(4) and furnishes another exception 
to the general rule stated above. The right to growing crops involves, as an incident thereto, 
a right to free ingress and egress to gather and carry them.(5) A, the lessor, sued B, the 
lessee for possession. A decree was passed for possession on condition of A depositing a 
certain amount on a date specified. A failed to do so and B continued to be in possession and 
raised crops on the land; it was held by the High Court of Madras that B was entitled to the 
benefit of this clause and that A could not get the crops by subsequently depositing the 
amount.(6) 

The principle of this clause will apply to agricultural leases. The principle has been 
held applicable to usufructuary mortgages of uncertain duration(7) and was applied in the 
undermentioned case.(8) to a known mortgage. 


Section 108, Clause (i) — Note 1 


1. AIR 1920 Upp Bur 56 (58) : 3 Upp Bur Rul 141. (It is recognised in English law on the termination of the 
tenure of a tenant for life, or for another’s life, and on the termination of a tenancy at will.) ** AIR 1914 
Mad 225 (225, 226) (DB) ** Halsbury Laws of England (Hailsham Edition). Vol 20 Para 362. 


2. Woodfall, Landlord and Tenant, 22nd Edn., Page 934. 

3. AIR 1914 Mad 225 (226) (DB). 

4. AIR 1914 Mad 225 (225) (DB) ** (1890) 13 Mad 15 (16). 
5. Woodfall, Landlord and Tenant, 22nd Edn., page 935. 

6. AIR 1937 Mad 879 (882). 

7. AIR 1920 Upp Bur 56 (58) : Upp Bur Rul 141. 

8. AIR 1914 Mad 225 (226) (DB). 
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2. “Uncertain duration.” 


This clause will apply only to leases of uncertain duration. For example, a lease from 
year to year or from month to month or a lease in which the period is limited conditionally 
on the happening of some event is a lease of uncertain duration.(1) Where the tenant knows 
when his term is to cease, he can have no equity in his favour and will not be entitled to the 
benefit of this rule.(2) 

3. Lessee in fault. 

The equity of the rule in this clause cannot obviously apply to cases where the deter- 
mination of the tenancy is brought about by the lessee’s own negligence or misconduct.(1) 
Thus, where the tenancy is determined by forfeiture under clause (g) of S. 111 the tenant 
cannot claim the benefit of this rule. (2) It has been held in England that where a tenancy is 
determined by the tenant’s own act, such as by the marriage of a female tenant who held 
during widowhood, the claim to emblements does not arise.(3) If a tenant is evicted for 
default in payment of rent he is not entitled to the value of the crops standing at the time of 
delivery of possession as the principles of the section are not applicable. (4) 


(j) the lessee may transfer absolutely or by way of mortgage or sub-lease the 
whole or any part of his interest in the property, and any transferee of such interest 
or part may again transfer it. The lessee shall not, by reason only of such transfer, 
cease to be subject to any of the liabilities attaching to the lease: 

Nothing in this clause shall be deemed to authorize a tenant having an un- 
transferable right of occupancy, the farmer of an estate in respect of which default 
has been made in paying revenue, or the lessee of an estate under the management 
of a Court of Wards, to assign his interest as such tenant, farmer or lessee. 


Synopsis 
1. Scope. 6. Lessee continues liable. 
2. Absolute transfer. 7. Rights of lessee against assignee or sub- 
lessee. 


3. Rights of assignee. 

4. Liabilities of assignee. 

5. Mortgage of sub-lease by lessee. 
5A. Relinquishment by lessee. 


8. Last paragraph. 
9. Agricultural leases. 
10. Clauses not retrospective. 


—— 


Section 108, Clause (i) - Note 2 


1. See AIR 1945 Pat 162 (163) : 23 Pat 871 (DB). (Grant for maintenance — Condition providing for cancel- 
lation of grant and re-entry by landlord in case property was sold by auction for debts of grantee — Held, 
there was no lease for uncertain duration within S. 108, Cl. (i).) 


2. (1890) 13 Mad 15 (16). 

Section 108, Clause (i) — Note 3 
1. (1890) 13 Mad 15 (16). 
2. (1830) 33 RR 408 (414) : 7 Bing 154 : 9 LICP 44, Davis v. Eyton. 


3. Woodfall, Landlord and Tenant, 22nd Edn., Page 936 ** (1819) 21 RR 358 (360) : 2 B & Ald 470, Bulwer 
v. Bulwer. 


4. AIR 1971 Mad 198 : (1970) 83 Mad LW 783. 
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1. Scope. 


As has been seen in S. 6, Note 1, it is the general principle of law that property of any 
kind may be transferred except as provided by this Act or any other law for the time being 
in force. This general principle is applicable to lease-hold interest as well.(1) Even before 
the Act this general rule was followed in this country as to tenancies.(2) except in certain 
classes of tenancies which were held as non-transferable in the absence of a contract or 
custom to the contrary.(3) A leasehold may not be transferable property, if there is a con- 
tract to the contrary prohibiting transfer.(4) This clause merely enacts the pre-existing law.(5) 


Section 108, Clause (j) — Note 1 
1. AIR 1927 Cal 220 (223) (DB). (Non-permanent agricultural lease.) ** AIR 1937 Lah 360 (362) (DB). 


[See also (1808) 10 RR 74 (76) : 15 Ves 258 : 33 ER 752, Church v. Brown. (Under an agreement for a 
lease, the lessor is not without express stipulation entitled to covenant restraining alienation without li- 
cences as a proper and usual covenant.) ** (1910) 37 Cal 377 (383) (DB).] 


2. (1869-70) 5 Mad HCR 227 (247) (DB). (Held, on the construction of a lease that the language did not 
evidence a contract purely personal to the lessee and his heir so as to exclude the right to assign.) ** 
(1890) 13 Mad 60 (62) (DB) ** (1889) 14 Bom 384 (387) (DB). (A lessee, who is not restrained by his 
lease from subletting may demise for any less term than he himself has. It is only in case the lessee has 
incurred a forfeiture that the original lessor may evict the sub-lessee.) 


3. AIR 1954 Cal 541 (543) : ILR (1956) 2 Cal 107 (DB). (Tenancy of land created before 
T. P. Act with the express purpose of construction of pucca building for the purpose of residence was 
ordinarily transferable and the condition against alienation provided as one of the terms of the kabuliyat 
would be void as infringing the rule against perpetuities.) ** AIR 1954 Orissa 132 (137) : ILR (1954) Cut 
33 (DB). (Tenancies of homestead land created before this Act are non-transferable but in the case of 
erection of pucca buildings transferability may be presumed — Transferability assumed in this case in 
view of tenancy being permanent and existence of pucca houses.) ** AIR 1932 Cal 431 (432) (DB). 
(Homestead tenancy created before passing of Transfer of Property Act is not transferable except by 
custom.) ** AIR 1937 Cal 373 (374) ** AIR 1925 All 580 (582) : ILR 47 All 589 (DB) ** (1906) 7 Cal 
LJ 309 (310, 311) (DB). (Previous to the passing of the Transfer of Property Act tenancies of homestead 
land created for the purpose of habitation were not transferable except by custom or usage.) ** (1906) 7 
Cal LJ 107 (108) (DB) ** AIR 1921 Cal 582 (584) (DB). (The only recognised exception to this rule was 
that one man granted a tenure to another for the purpose of living upon the land, that tenure in the absence 
of evidence to the contrary was assignable.) ** AIR 1917 Cal 798 (799) (DB). (Tenancies from year to 
year of homestead lands were not transferable except by custom previous to the passing of the T. P. Act.) 
** AIR 1915 Cal 711 (711) (DB). (Tenancies from year to year of homestead lands.) ** AIR 1927 Cal 39 
(40) : 54 Cal 333 (DB). (Tenancies whether of homestead lands or of agricultural lands were not transfer- 
able.) ** AIR 1961 Cal 827 (829) (DB) ** AIR 1927 Cal 373 (373) (DB). (A tenancy of homestead land 
created for the purpose of habitation.) ** AIR 1924 Cal 1012 (1013) (DB). (A permanent tenancy created 
before the passing of the Transfer of Property Act for the purpose of habitation.) ** AIR 1938 Pat 569 
(572) : 17 Pat 358 (DB) **AIR 1916 Pat 194 (195) : 1 Pat LJ 253 (DB) ** (1900) 4 Cal WN 574 (575, 576) 
(DB) ** (1898) 25 Cal 896 (907) (FB). (Homestead.) ** (1905) 32 Cal 1023 (1030). (The incident of non- 
transferability was common to ordinary tenancies of agricultural lands and tenancies from year to year of 
homestead lands.) 

[See also (1909) 1 Ind Cas 362 (364) (DB) (Cal).] 
Also see S. 2 Note 5 and S. 108 (j) Note 10. 


[But see AIR 1917 Cal 574 (575) (DB). (Permanent tenancy of homestead land created before T. P. Act 
held transferable under general law.)] 


4. 1987 (1) Cal HN 237 (239). 


5. AIR 1947 All 48 (50). (Lease-hold interest created before passing of Act is transferable.) ** AIR 1932 All 
473 (474) (DB) ** (1890) 13 Mad 60 (62) (DB) 


Rights and Liabilities of lessor and lessee [S108 CI (j) N1] 431 


and applies to all kinds of leases governed by the Act.(6) The lessee is entitled, under this 
clause to transfer absolutely, or by way of mortgage or sublease, the whole, or any part of 
his interest in the property unless the right is clearly not transferable. (7) 


There are two types of interests parellally running as and when a lease is created. 
Same is evident from reading of S. 108(j).(8) Where in the lease in question though the 
expression “parting with possession” is preceded by the expression of “sale, transfer or 
assigning,” it is not mere parting with possession, which is referred to, but “otherwise 
parting with possession.” Thus, the clause envisages not only parting with possession in the 
context of sale, transfer or assigning, but also parting with possession in other context, 


6. AIR 1959 Assam 61 (63) : ILR (1958) 10 Assam 407 (DB). (Section 108(j) clearly lays down that the 
right of a lessee is transferable and saleable. Section 6(1) (d) of the Assam Urban Areas Rent Control Act 
does not take it out of the purview of S. 108(j) T. P. Act.) **AIR 1921 Cal 741 (747) : 48 Cal 359 (DB). 
(Yearly tenancy created after the T. P. Act is capable of transfer.) **(1908) 12 Cal WN 724 (726) (DB). 
(All lessees including lessees holding under permanent leases are liable for rent even after they have 
transferred their rights.) **AIR 1918 Cal 182 (183) (DB). (Interest of a lessee of a homestead is transfer- 
able under Transfer of Property Act.) 


7. AIR 1966 SC 346 (350) : (1965) 3 SCR 829. (Consent contemplated by S. 14(1), proviso (b) of Delhi Rent 
Control Act (59 of 1958) is a direct consent to a contemplated assignment to a particular assignee.) ** 
AIR 1965 SC 414 (422, 423) : (1964) 4 SCR 892. (A statutory tenant under Bombay Rents, Hotel and 
Lodging House Rates Control Act (57 of 1947), has no right to sub-let or transfer and therefore a sub- 
lessee from him does not acquire the rights of a tenant.) **1985 All LJ 23 : (1984) 10 All LR 735 (DB). 
(Objection to attachment and sale of immovable property — Lessee mortgaging leased property with 
consent of lessor — Recovery of debt by mortgagee by sale of property — Lessor cannot object.) ** 
(1981) 83 Pun LR 197 (202) ** (1980) 21 Guj LR 377 (383) (DB) **AIR 1980 Punj 319 : ILR (1980) 1 
Punj 130 (DB). (Tenant can sub-lease his interest in absence of contract to the contrary. AIR 1979 Punj 
and Har 160, Overruled.) ** 1979 All LJ 910 (916). (No express provision against subletting in lease-deed 
— Subletting by lessee not illegal.) **AIR 1966 Assam 105 (106) (DB). (Lessee can sublet.) ** AIR 1957 
Cal 173 (176) : ILR (1957) 2 Cal 214. (Month to month tenancy is assignable.) **AIR 1955 Pat 516 
(518) : 1956 BLJR 217 (DB). (The right of a tenant under S. 108 to give a sub-lease is taken away 
by S. 11 of the Bihar Buildings (Lease, Rent and Eviction) Control Act, 3 of 1947.) **AIR 1953 Cal 729 
(730). (Where one of the conditions of his tenancy was that the tenant must carry on business on the 
premises let, the application of S. 108(j) is excluded.) **AIR 1952 Cal 141 (142) : 55 Cal WN 492. 
(Where a tenant is forbidden from subletting the premises under the terms of the lease, a sub-tenant in 
possession cannot contend that the premises are lawfully sublet to him for the purpose of claiming the 
benefit of S. 11(3), W. B. Premises Rent Control (Temporary Provisions) Act.) **AIR 1949 Bom 131 
(132) (DB). (Right given to tenant by S. 108(j) is an unrestricted right not conditioned by his having to 
inform the lessor about it — Clause is subject to contract to contrary.) ** AIR 1926 All 432 (434) : 48 All 
385 (DB). (Held, the lease must be treated as not an agricultural lease, so as to be exempted from the 
operation of S. 108, T. P. Act, and to be governed by the Agra Tenancy Act.) ** (1871) 15 Suth WR 274 
(275) (DB) **AIR 1919 Cal 251 (251) (DB), (In the District of Nokhali and its neighbourhood, there is 
local usage or custom prohibiting the transfer of an osat raiyati holding granted for the purpose of erecting 
houses without the consent of the landlord.) **AIR 1914 Lah 472 (472) : 1914 Pun Re No. 33 **AIR 1915 
All 35 (38) : 37 All 144 (DB) ** AIR 1930 All 315 (317) ** AIR 1932 Lah 518 (519). (In the absence of 
a prohibition by law, custom or agreement every right is transferable.) **(1898) 2 Cal WN 122 (124) 
**AIR 1932 All 473 (474) (DB) **AIR 1924 Pat 324 (326). (Where the defendants deny the fact that the 
holding came into existence before the Transfer of Property Act, it is for the plaintiff to prove that the 
tenancy came into existence before the Transfer of Property Act.) ** (1869) 7 Beng LR 152 (158) (FB) ** 
AIR 1915 Cal 154 (154) (DB). (A lease for a definite term for general purposes is heritable, and when the 
conduct of the parties shows it to be transferable, it must be treated as such.) ** (1895) 8 CPLR 33 (35). 
(In the absence of any local usage or law forbidding it, a lease would be capable of transfer.) **(1900) 5 
Cal LJ 205 (207) (DB). (Sale of homestead land.) 


8. 1993 (1) Land LR 147 (152) (P & H). 
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which would include the cases of sub-letting.(9) The rights available to a lessee are not 
merely the rights under the lease deed but also the right under S. 108(). Merely because 
lease deed confers upon the lessee the right to sub-let the demised land and the superstruc- 
ture thereon, it does not take away the right conferred upon the lessee by clause (i) in S. 108 
which right is available to the lessee in absence of a contract or local usage to the contrary. 
Hence the plea that lease deed permits only sub-letting and not assignment of leasehold 
rights of the lessee would not be tenable.(10) 

Where a piece of land is given on lease for 999 years by government on receiving 
valuabie consideration from the tenant, section 2 of the Government Grants Act is inappli- 
cable and the leasehold interest could be transferred by lessee in favour of third person 
without consent of lessor, the government.(11) 

As per the liabilities of the lessees, coming under Part (B) of S. 108. The co-tenants 
among themselves cannot make any arrangement in respect of possession detrimental to 
the interest of the landlord and without his knowledge and consent. This the agreement in 
the instant case whereby a co-tenant agreed to give possession of whole premises to an- 
other co-tenant in consideration of receiving agreed sum, the agreement was held to be 
void, and unenforceable in law.(12) 

Where appellants-sub-tenants were alleged to be trespassers without any right and 
title in the property, S. 108) cannot be invoked.(13) 

(A) Covenant against alienation. 

It has been held that the mere fact that there is a covenant against alienation does not 
render an alienation by the lessee of his interest ipso facto void.(14) unless there is a condi- 
tion for re-entry by the lessor on breach of the covenant, as required under S. 111 (g).(15) 
This view is, however, open to question in view of the express recognition in S. 10 of 
conditions restraining alienation inserted in leases for the benefit of the lessor. (See:'S. 10 
Note 13 and S. 111, Note 13). Even where there is a proviso for re-entry, the lease does not 
ipso facto cease to be operative unless the lessor exercises his option to forfeit it.(16) But 


9. AIR 2004 Delhi 208. 

10. 2009 (1) Guj LR 158 (181, 182) (DB). 

11. AIR 1996 Cal 309 (311) : 1996 (100) Cal WN 636. 

12. 2001 (2) Ker LT 64 (69). 

13. AIR 2004 Delhi 371 (DB). 

14. AIR 1957 Him Pra 70 (71). (Lease bamboo forest from Forest Department — Condition in the lease 
forbidding transfer known to assignee — Assignment held not to be against public policy or forbidden by 
law and was hence valid.) ** AIR 2005 (NOC) 158 : 2004 AIHC 4817 (Cal). (There was mere agreement 
to assign land but there was no actual assignment or transfer of land by lessee — In absence of actual 
transfer, memos issued by State for taking action for determination of lease are not in consonance with 
agreed terms — Said memos are liable to be set aside.) ** (1903) ILR 26 Mad 156 (157). (A sub-lease 


given in contravention of the terms of a lease, if not prohibited by any rules having the force of law, is 
valid as between the lessee and the sub-lessee, though not against the original lessor.) 


15. AIR1945 Bom 399 (401) : ILR (1945) Bom 343 ** (1894) 18 Bom 603 (606) (DB) ** (1906) 28 All 400 
(401) (DB) ** AIR 1915 Cal 209 (210) (DB) ** (1807) 21 Bom 195 (197) (DB). 


Also see S. 10, Note 17 and S. 111, Note 13. 


16. AIR 1925 Pat 68 (92) (FB) ** AIR 1949 Assam 61 (62) : ILR (1949) 1 Assam 105 (DB). (A transfer of the 
lessee rights by the lessee in contravention of the terms of the lease is not wholly void but is merely 
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the lessor can, when a transfer is made in contravention of the covenant against alienation, 
sue the lessee for damages.(17) or, if the fessee threatens to make an alienation, for an 
injunction restraining the lessee from making it.(18) 


In a building lease, if the tenant builds on the open site leased to him, then, by virtue 
of the doctrine, of dual ownership, he would have the ownership of the building, and if he 
lets out the building, it would not amount to sub-letting of the lease-hold property, for the 
lease-hold property was only an open site. But where the lease-deed itself stipulated that 
the buildings put up by the tenant shall not be sold or let out to others, the doctrine of dual 
ownership could be of no avail to the tenant.(19) A tenant may grant right of easement 
commensurate with the extent of his interest.(20) 

The burden to prove that persons found in possession of premises were not sub-ten- 
ants but were employee of tenant company would on tenants.(21) 

Where the covenant is that the lessee should not alienate without the consent of the 
lessor it has been held that the consent cannot be withheld arbitrarily, unreasonably or 
vexatiously.(22) Where the covenant specifically provides that such consent is not to be 


voidable at the instance of the landlord — If the landlord after the termination of the original lease accepts 
rent from the transferee the latter will be entitled to remain in possession till the lease is determined or he 
is evicted in due course of law.) ** AIR 1920 Mad 1006 (1008) : 43 Mad 503 (DB) ** AIR 1919 Cal 132 
(133) ** (1909) 36 Cal 745 (748) (DB) ** (1910) 79 LIKB 921 (923, 924) : (1910) 2 KB 32 : 102 LT 685 
: 26 TLR 453, Parker v. Jones. 
[See also (1903) 26 Mad 156 (161). (Where by the terms of a lease of a ferry, the renter should not transfer 
or sub-rent the ferry, but such a transfer or sub-lease is not prohibited by statute, or by a rule framed under 
a Statute, a transfer of it will be valid as between the renter and his transferee, though it may be invalid as 
against Government.)] 

17. AIR 1948 Bom 349 (350) : ILR (1949) Bom 79 (DB). (Lessee transferring without landlords consent as 
agreed.) ** (1909) 36 Cal 745 (746) (DB) ** AIR 1921 Bom 27 (27) : 45 Bom 1197 (DB). (It must be 
proved that landlord has suffered damage.) 


[See also AIR 1962 Cal 263 (264) : ILR (1961) 2 Cal 80 (DB). (Premises let out as godown for storing and 
stocking purposes — Tenant subletting it for residential purposes unauthorisedly in contravention of the 
terms and conditions of tenancy — Premises destroyed in fire — Tenant is liable for negligence — AIR 1941 
All 327, Rel. on; AIR 1929 PC 69, Distinguished.) ** (1868) 37 LIQB 231 (232) : (1868) 3 QB 739 : 19 
LT 238 : 16 WR (Eng) 1041, Williams v. Earle. (Action against assignee who had come in under an 
assignment made with lessor’s licence but who had himself assigned over without licence.)] 

18. (1870) 7 Bom HCRAC 69 (70) (DB). 

19. AIR 1984 NOC 274 : 1984 Cur LJ (Civ & Cri) 650. 

20. 1967 Ker LT 1130 : 1967 Ker LJ 105. 

21. 1992 (1) Cal HN 49 (59) (DB). 

22. AIR 1951 SC 1 (4) : 1950 SCR 840. (The words “such consent, however, not to be unreasonably withheld 
in the case of respectable or responsible person” contained in the covenant in a lease allowing the lessee 
to assign his interest only with the lessor’s written consent, do not amount to a separate or independent 
covenant by the lessor but would have the effect of relieving the lessee from the burden of the covenant if 
the lessor withholds his consent unreasonably in case of proposed assignment to a respectable or respon- 
sible person — 53 Cal WN 329, Affirmed.) ** AIR 1965 Madh Pra 153 (158): 1965 MPLJ 51 (DB) **AIR 
1928 Sind 137 (140) : 23 Sind LR 325. (Such consent can only be refused on the grounds connected with 
premises actually leased or the character of the proposed assignee and not to obtain some collateral 
advantage for the lessor.) ** (1921) 90 LJ Ch 417 (419, 420) : (1921) 2 Ch 7 : 125 LT 159, In re Winfrey 
& Chatterton’s Agreement ** (1896) 65 LIQB 578 (582) : (1896) 2 QB 241 : 74 LT 751 : 44 WR (Eng) 65 
Rates v. Donaldson ** (1933) 102 LJ Ch 353 (358) : 1933 Ch 904 : 149 LT 479 : 77 SJ 523, Premier 
Confectionary Co. v. London Commercial Sale Rooms, Ltd. 


[See (1970) 76 LJ Ch 507 (510) : (1907) 2 Ch 229, Jenkins v. Price.] 
[Vol. 3] 7 T. P. Act / 28 
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unreasonably withheld in the case of respectable or responsible persons, as assignment by 
the lessee to a respectable person, without the lessor’s consent does not amount to the 
breach of the covenant and, therefore, the lessee cannot resist the assignee’s suit for spe- 
cific performance of the agreement to assign the lease on this ground, (23) 

Permission of the landlord is not necessary under general law to transfer by way of 
sub-lease though such a permission is necessary under the Rent Act.(24) 

The co-tenants among themselves cannot make any arrangement in respect of posses- 
sion detrimental to the interest of the landlord and without the knowledge and consent of 
the landlord though they are entitled to sub-lease or mortgage the entire property or any 
portion of the same to a third party.(25) So also, the intra-party transfer between the joint 
leaseholders cannot be ignored on the ground of non-execution of any registered document 
at all.(26) 

Where a covenant against alienation does not clearly indicate that alienation of even 
a part of the leased premises is prohibited, sub-letting of part of the premises will be valid, 
according to the English decisions. Thus, the words ‘‘no sub-letting allowed” or “I agree 
not to sublet” have been held not to bar sub-letting of a part of the leased premises.(27) 

A lessor contracting for a right of re-purchase of the lessee’s right does not in any way 
derogate from the transferable quality of the lessee’s right.(28) 

A lessee cannot make a transfer to last beyond his own interest. The determination of 
the lease will put an end to the interests transferred by him.(29) 

The mere fact that a lessee’s interest is made transferable under this clause does not 
necessarily imply that every tenancy is also heritable.(30) For instance, a tenancy for life 
comes to an end at the death of the tenant and is not a heritable interest.(31) 


23. AIR 1951 SC 1 (5) : 1950 SCR 840. 
24. (1984) 1 Land LR 177 (180) (Punj). 
25. 2001 (2) Ker LT 64 (69) : 2001 (3) Civil Court C 139 (Ker). 
26. 2004 (1) Hindu LR 139 (141) (Cal). 


27. (1956) 2 All ER 357 (360). (Church v. Brown, (1808) 15 Ves 258 and Cook v. Shoesmith, (1951) 1 KB 
752, Followed.) 

28. AIR 1923 Oudh 47 (48) (DB). 
[See also AIR 1962 Pat 193 (195) : ILR 41 Pat 656 (DB). (Covenant that in case lessee wants to assign he 


should obtain consent of lessor and that the lessor would have the option to take assignment is binding on 
lessee’s assignee.)] 


29. AIR 1961 Ker 28 (31) : ILR (1960) Ker 1045. (Lessee allowing public to use land as place of worship 
without lessor’s consent — Lessor’s rights after the termination of the lease are not affected.) ** (1874) 22 
Suth WR 274 (275) (DB) ** (1874) 25 Suth WR 347 (350) (DB) ** AIR 1926 Nag 62 (62) ** (1899) 12 
CPLR 148 (159). (Mortgage.) ** AIR 1926 Nag 184 (186). (Do.) 

[See also AIR 1925 Pat 216 (224) : 4 Pat 139 (DB).] 


Also see Section 115, Note 1. 
30. AIR 1954 Bom 257 (260) : ILR (1954) Bom 448 (DB). (AIR 1926 Bom 374, Dissented from.) 


31. AIR 1954 Bom 257 (260) : ILR (1954) Bom 448 (DB). (Tenant to remain in possession so long as he pays 
rent — He is a life-tenant and the right of transfer cannot survive his death — AIR 1926 Bom 374, Diss. 
from.) ** AIR 1943 Bom 138 (149) (DB). (AIR 1926 Bom 374, Dissented from.) 


Rights and Liabilities of lessor and lessee [S108 Cl(j) N1] 435 


See also the undermentioned case.(32) 


It has been held, in the undermentioned case.(33) that Cl. 12 (A) of the C. P. and Berar 
Letting of Houses and Rent Control, Order (1949), made by virtue of the power conferred 
by S. 2 of the C. P. and Berar Regulation of Letting of Accommodation Act (11 of 1946), in 
so far as it takes away from a tenant a right to give sub-lease, is clearly in contravention of 
S. 108 (j) of this Act and is ultra vires and unconstitutional. 


A lessee has the power to make the sub-lease in absence of an express provision in the 
Madras Buildings and Rent Control Act.(34) 


The Bombay Rents, Hotel and Lodging House Rates (Control) Act, 1947, makes sub- 
letting without landlord's consent invalid and also gives a ground for eviction not provided 
for in S. 111. But this was held not to mean that S. 108(j) and S. 111 have been impliedly 
repealed thereby.(35) 


Under the general law i.e. T. P. Acta tenant has in absence of a contract to the contrary 
a right to sublet his interest in the premises but the Bombay Rent Act which gives protec- 
tion to the tenant against eviction took away this right and even after the Ordinance and the 
Act which replaced it that right has not been restored to him. The partial relaxation made by 
introducing the words “but subject to contract to the contrary” in Section 15(1) of the 
Bombay Rent Control Act, 1947 has not that effect.(36) If there is sub-letting without the 
permission of the landlord eviction of the tenant under Raj. Premises (Control of Rent and 
Eviction) Act, 1950 is proper inspite of the right conferred by Section 108 (j)-(37) In re- 
spect of a tenancy governed by Kerala Rent Control Act, 1965 if subletting without the 
consent of the landlord is prohibited under the terms of the lease the tenant so subletting 
cannot get protection under Section 108(j).(38) Subletting is prohibited under S. 3(1)(e) of 
the U. P. (Temporary) Control of Rent and Eviction Act (3 of 1947).(39) Section 16 of the 
Delhi Rent Control Act bars the right of the tenant to sublet.(40) If during the pendency of 
an appeal by the tenant against the order of eviction another person is inducted by the 
tenant without landlord’s permission under the A. P. Buildings Rent Control Act, 1960 he 


32. AIR 2005 All 215 (DB). (Lease of land for intended purposes viz. running mill — For that construction/ 
demolition could be carried out subject to conditions under lease deed — Lease deed,not permitting use 
of land in question for raising commercial complex and profiteering by executing sub-lease in favour of 
public at large — Plaintiff, successor-in-interest of lessor would suffer irreparably by such construction 
(Shopping Complex) on lease land and creation of sub-leases in respect thereof — Cannot be adequately 
compensated for damages — Thus, to prevent breach of terms of lease, plaintiff would be entitled to grant 
of interim injunction.) 

33. AIR 1959 Bom 98 (99, 100) : ILR (1958) Bom 1412. (Clause 12-A cannot prevail over S. 108 (j), T. P. Act 
for the simple reason that the procedure adopted in bringing it into existence did not conform to the 
provisions of S. 107 (2) of the Govt. of India Act, 1935.) 

34. AIR 1968 Mys 100 (102) : (1968) 1 Mys LJ 216. 

35. AIR 1954 Sau 113 (119) (DB). (Relied on in AIR 1953 Sau 119.) 

36. AIR 1969 Bom 103 : 1968 Mah LJ 901. 

37. AIR 1969 SC 1291 : (1969) 2 SCJ 810 ** 2006 (1) Ren CJ 487 (494) (Raj). (Restriction has been put by 
the Rajasthan Premises Rent Control Act over lessee’s right to sub-let. Prior permission of landlord has 
been made essential.) 

38. AIR 1980 SC 1756 (1756) : (1981) 1 SCJ 48 ** 1980 Ker LT 820 (821). 

39. AIR 1973 All 217 : 1972 All WR (HC) 641. 


40. 1971 Ren CR 283 (FB) (Delhi). 
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cannot continue the appeal.(41) Even if the provisions of the Rent Control Act prescribing 
subletting by a tenant were not in force when the premises were so sublet a tenant can be 
evicted on that ground after the coming into force of the Rent Control Act.(42) Where suit 
premises were let out to three partners of a firm but one of the statutory co-tenants had 
parted with possession of half the area in favour of his two statutory co-tenants and two 
strangers for valuable consideration all the partners forfeit the statutory protection under 
the Rent Act and are liable to eviction.(43) 
2. Absolute transfer. 


Absolute transfer of whole interest of the tenant in the property is permissible and 
provided for under S. 108(j).(1) A lessee can transfer his interest absolutely, for example, 
by sale.(2) Such a transfer creates a privity of estate between the lessor and the transferee, 
but not a privity of contract.(3) The consequence of this is that the assignee is liable to the 
lessor for all the burdens of the lease, burdens which are imposed upon him by the mere 
assignment, whether he enters into possession or not.(4) but not for personal contracts of 
the lessee.(5) 

The assignee of the lessee cannot be termed as a lessee as defined in the Transfer of 
Property Act and the assignee has privity of estate but there is no privity of contract be- 
tween assignee of the lessee and lessor.(6) 

Where the tenant under the agreement was only to sell the products of party to which 
premises were alleged to be sub-let and remit the sale proceeds after deducting the sales tax 
which was to be deposited with the authorities and the business or the sales conducted at 
the showroom were to be manned by the employees of the tenant salaries, rent of the pre- 
mises, telephone bills, water and electricity charges were to be borne by the tenant, ac- 


41. AIR 1973 Andh Pra 206 : (1973) 2 Andh WR 81. 
42. AIR 1970 Punj 60 (64, 65) : 71 Pun LR 802 (FB). 
43. AIR 1975 Guj 205. 
Section 108, Clause (j) — Note 2 
1. 2004 (57) All LR 328 (330). 
2. (1912) 14 Ind Cas 799 (800) (All) ** AIR 1932 All 473 (474) (DB) ** (1900) 5 Cal LJ 205 (206) (SB). 


3. AIR 1939 PC 14 (16) : 66 Ind App 50 ** AIR 1968 Bom 51 (55) : ILR (1967) Bom 1110 (DB) ** AIR 
1959 Cal 181 (184, 187) : ILR (1959) 1 Cal 639 (DB). (Under the general Law (T. P. Act) a tenancy is 
transferable in the absence of any contract the contrary, and the transferee becomes, on such transfer, a 
tenant under the general law.) ** (1956) 2 All ER 863 (864). (There is a distinction between a lessee and 
assignee. There is what is called privity of estate between the lessor and the assignee, but there is no 
privity of contract.) 


[But see AIR 1934 Bom 134 (135) : 58 Bom 327 (FB). (Doctrine of privity of estate does not apply to 
India — This view is no longer good law in view of the Privy Council decision in AIR 1939 PC 14.)] 


4. AIR 1939 PC 14 (16) : 66 Ind App 50 ** ILR (1979) 2 Kant 2023 (2030). (An assignee from a lessee, who 
becomes a tenant under the original lessor by doctrine of privity of estate has personal liability to pay 
rents.) ** AIR 1940 Pat 516 (527, 528) : 19 Pat 433 (DB). 


Woodfall, Landlord and Tenant, 22nd Edn., pages 316, 317. 
5. Wodfall, Landlord and Tenant 22nd Edn., page 316 ** 1949 Trav-Co LR 50 (53) (DB). 


6. AIR 1968 Bom 51 (55) : 69 Bom LR 551 (DB) ** AIR 1973 All 217 (219, 220, 221) : 1972 All WR (HC) 
641. (The term "tenant in Section 2 (g) of the U. P. Rent Rent Control Act. 1947 does not include the 
assignee of a lessee. AIR 1959 Cal 181, Diss. from.) 
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counts and stocks were to be maintained by the tenant and the other party only had a right 
to joint inspection of the stocks, it would be seen that the tenant retained complete and 
exclusive control and possession of the premises and the other party had been specifically 
excluded from having any right or interest in the premises or tenancy. In such case the mere 
fact of following marketing strategies or instructions on decoration and design of specified 
agency would not dilute said position.(7) 


3. Right of assignee. 


The assignee is entitled to the option of the lessee to purchase the leased property.(1) 
or to take a renewal of lease.(2) On the principles stated in Notes 1 and 25 on S. 40 the 
benefit of all covenants between the lessor and the lessee will run with the land if they 
touch and concern the land and will therefore pass to the assignee of the lessee’s interest.(3) 
In the case noted below,(4) it was held that an assignee from the lessee to whom possession 
had not been given by the lessor, could sue the lessor for damages for breach of the obliga- 
tion. Where property was sub-leased by Trust in favour of partnership firm and firm later 
was converted into joint stock company. Leased property in possession of successor-in- 
interest of joint stock company is valid possession and grant of interim injunction against 
dispossession of company would be proper.(5) 

Where the lease is terminable by a notice to quit, the lessor is not bound to give notice 
to quit to the assignee from the lessee and it is enough if such notice is given to the les- 
see.(6) Where a sub-tenant is impleaded in a suit for eviction filed against tenant, a decree 
for eviction is passed against both of them but the tenant fails to file appeal, the appeal filed 
by sub-tenant alone is not maintainable.(7) Where the decree for eviction is passed against 
the lessee, it is binding on the sub-stenant and he cannot resist execution of the decree 
against them.(8) For determining the lease, the lessees are necessary parties, privity of 
contract is between lessor and lessee and not between lessor and transferees. Decree for 
possession of property cannot be passed against lessee when he is not a party to the suit.(9) 
Sub-tenancy is not unlawful and in fact S. 103(j) entitles lessee to sub-lease whole or any 
part of his right. This liberty on part of lessee is subject to of course, by mutual agreement 


7. AIR 2000 Del 249. 

Section 108, Clause (j) — Note 3 
1. (1957) 3 All ER 75 (85) ** AIR 1917 Bom 111 (113) : 42 Bom 103. 
2. AIR 1924 Cal 346 (2) (347). 


3. AIR 1954 Orissa 110 (112) : ILR (1954) Cut 1 (DB). (Covenant requiring lessee to put up building on 
leased premises and covenants relating to renewal of lease are covenants running with land. Assignees of 
lease incur the liability and acquire the right.) 


4. AIR 1926 Pat 508 (511) : 6 Pat 94 (DB). (The assumption in this case that a sub-lease for the residue of the 
term operates as an assignment is however not correct.) 


5. AIR 2004 Guj 238. 
6. AIR 1948 Bom 349 (351) : ILR (1949) Bom 79 (DB). 


[See however AIR 1959 Cal 181 (184, 187) : ILR (1959) 1 Cal 639 (DB). (The tenant is entitled to a 
proper notice to quit before a suit for eviction is instituted against him.)] 


7. 1997 (3) Mad LW 365 (370). 
8. 1992 (96) Cal WN 1130 (1142). 
9. AIR 2002 SC 797 (803) : 2002 AIR SCW 451 : 2002 AIR Kant HCR 738 : 2002 (1) JT 494. 
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and with permission of lessor. It is only when there is a specific prohibition in lease agree- 
ment to sub-lease property, unauthorised sub-letting would become a ground for eviction 
and lessor may be enabled to plead that there is no privity of contract with sub-lessee and 
consequently, sub-lessee has no right to exercise option for renewal.(10) 

The right to claim value of improvements caused by a lessee being a right annexed to 
the ownership of land and building put up by the tenant can be claimed by an assignee from 
the tenant.(11) 

Where lease deed allowed lessee to make additions and alterations and to remove 
materials when vacating possession and lessee transferred his right to another person, such 
transferee would be entitled to remove materials when required to surrender possession 
under S. 108(j).(12) 

Where stranger in possession of suit premises did not discharge his onus of proving as 
to in what capacity he was staying in suit premises, eviction on ground of sub-letting was 
proper.(13) 

If the sub-tenant acquires the entire interest of the owner in the whole of the estate 
forming the subject-matter of sub-tenancy, the sub-tenancy merges into ownership and the 
estate of sub-tenant stands enlarged into that of a full owner. The sub-tenant cannot be the 
owner and the sub-tenant both at the same time.(14) 


4. Liabilities of assignee. 


There is no provision in the Act dealing with the liability of the transferee of the 
lessee.(1) But, as has been seen already the assignee will be liable to perform all the bur- 
dens of the lease by reason of the privity of estate that comes into existence between 
himself and the lessor.(2) Thus, a covenant to pay rent runs with the land and will be 


10. AIR 2001 Mad 199 ** AIR 2000 AP 390. (No privity of contract between lessor and alleged partner of 
lessee — Alleged partner of lessee cannot exercise option for renewal of lease.) 


11. (1955) 1 Mad LJ 448 (449). 

12. (1977) 1 Ren CR 617 (620) (All). 

13. AIR 2003 (NOC) 141 : 2003 AIHC 291 (Cal). 

14. AIR 2005 SC 2857 : 2005 AIR SCW 3240. ( (1969) 2 SCWR 967, Overruled.) 
Section 108, Clause (j) — Note 4 


- ILR (1953) 2 Cal 362 (369). (DB). (That liability has to be determined on general principles of law.) ** 
AIR 1949 Mad 618 (619) : (1949) 1 Mad LJ 191 ** AIR 1934 Bom 134 (135, 136, 140) ; ILR 58 Bom 327 
(FB) ** AIR 1925 Bom 330 (330). 


2. AIR 1952 SC 156 (158) : 1952 SCR 418 ** AIR 1958 Pat 467 (468, 469) : 1958 BLJR 554. (A covenant 
by a lessee in a registered document of lease to pay zare chaharum to the lessor in case of any sale or 
transfer by him of that leasehold interest is binding on and enforceable against his assignees and transfer- 
ees.) ** AIR 1954 Orissa 110 (112) : ILR (1954) Cut 1 (DB). (Covenant to put up building on leased 
premises runs with the land and the assignee from the lessee is bound by it.) ** 1949 Trav-Co. LR 50 (53) 
(DB). (Whether he enters into possession or not.) ** AIR 1933 Cal 506 (507, 508) : 57 Cal LJ 387. (Lease 
deed providing that the assignee from the lessee was to pay a chouth and that in its absence the transfer by 
the lessee would be invalid — Held that the covenant was valid and runs for the entire period of the lease.) 
** AIR 1927 Cal 725 (730) (DB). (Mortgagee in the form of an English mortgage from lessee who has 
continued to hold as per terms of a renewal clause contained in original lease is liable to the lessor for rent 
from the date of mortgage, and he cannot escape liability for rent by reason of the fact that the lessee had 
not obtained a formal registered instrument creating a fresh term of lease.) ** AIR 1944 Cal 219 (221) : 
ILR (1944) 2 Cal 90 (DB). (An assignee of a lease-hold interest is liable to pay rent to the landlord only on 


= 
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binding upon the assignee,(3) though the liability does not extend to rents accrued due 
before the date of assignment.(4) The lessor is entitled to file suit for eviction against trans- 
feree of lessee, when one of the liability attached to the lease was that the lessee could be 
evicted.(5) The assignment must, of course, be a valid one. Where there has been no assign- 
ment or where the assignee has accepted the assignment but never executed it or entered 
into possession of the premises, he will not be liable to lessor for the rent.(6) Where the 
assignment is not valid but the assignee enters into possession he may be liable to the lessor 
for damages for use and occupation.(7) 

The liability of the assignee to the lessor being founded upon privity of estate it ob- 
tains only so long as the estate lasts and no longer consequently, on the one hand, his 
liability on the covenants dates only from the date of the assignment(8) and on the other 
hand ceases upon the transfer of his interest to another.(9) Where, however, the assignee 


the ground of privity of estate. AIR 1939 PC 14 and AIR 1941 PC 36, Relied on.) ** AIR 1939 PC 14 (16) 
: 66 Ind App 50 ** AIR 1922 Nag 224 (225). (Covenant not to alienate would run with the land if there is 
an assignment by the lessee and the assignee would be bound by the covenant.) ** AIR 1931 Cal 790 
(790) (DB). (Assignee is liable for arrears of rent as much as the original lessee.) ** (1896) 20 Bom 439 
(448) ** AIR 1940 Bom 154 (155) : ILR (1940) Bom 328 (DB) ** AIR 1936 Pat 493 (494) : 15 Pat 673 
(DB). (An express covenant in a lease not to transfer the demised property without the consent of the 
landlord is a covenant running with the land and therefore binds a purchaser of the lessee’s interest.) 


[See however AIR 1962 Pat 193 (195) : ILR 41 Pat 656 (DB). (Lease containing express covenant that if 
the lessor did not wish to purchase then the lease may be assigned to a third person, who would be liable 
to pay chauth money to the lessor — Assignment of lease to third person — Failure to pay chauth money to 
lessor -- Lessor’s suit to realise it from assignee and also from lessee — Held, that the covenants giving the 
option to the lessor to take an assignment of the lease from the lessee was one running with the land but 
the covenant for payment of chauth was only personal and lessor was, therefore, not entitled, to recover 
the chauth amount from lessee’s assignee.)] ; 

3. ILR(1979) 2 Kant 2023 ** (1892) 14 All 176 (177) (DB) ** AIR 1937 Cal 373 (374) ** AIR 1927 Mad 
931 (931). (The liability of the assignee of a lessee to pay rent is by reason of privity of estate.) ** AIR 
1935 Mad 669 (669) (DB) ** (1886) 12 Cal 185 (189) (DB). (Where leasehold property is mortgaged with 
Possession under circumstances so as to amount to an assignment the mortgagee becomes liable for rent.) 
** (1894) 17 Mad 296 (297) ** (1905) 3 Low Bur Rul 90 (90) ** (1910) 6 Ind Cas 766 (773) (DB) (Mad) 
** AIR 1935 Cal 368 (388) : 62 Cal 346 (DB) ** (1802) 6 RR 511 (515) : 2 East 757; Stevenson v. 
Lambard. ** (1823) 107 ER 152 (154) : 1 LJ OS KB 138 : 25 RR 437, Vyvyan v. Arthur. 


[See also (1978) 2 Cal LR 323 (324, 325) (DB) ** (1911) 10 Ind Cas 885 (885) (Lah).] 
Also see Section 76, Note 8. 
4. AIR 1951 Cal 251 (253) : ILR (1950) 2 Cal 352 (DB) ** 1875 Bom PJ 308 (DB) ** (1878) 3 Cal L Rep 
285 (286) (DB). 
[See also (1900) 4 Cal WN 590 (592) (DB).] 
5. 1983 Bihar LT (Rep) 171 (174) : 1983 BLJR 476. 
6. Woodfall, Landlord and Tenant, 22nd Edn., page 316. 
7. (1892) 14 All 176 (178) (DB). 


8. AIR 1921 Pat 76 (76). (Breaches of covenant happening before assignment — Assignee is not liable.) ** 
(1896) 9 CPLR 113 (116). (Do.) ** (1893) 3 Mad LJ 292 (293). (The assignee of a lease is liable to the 
lessor for rent from the date on which he purchased the lessee’s interest, and not from the date of posses- 
sion.) ** AIR 1916 Mad 768 (768, 769) : 38 Mad 86 (DB). (Do.) 

9. AIR 1944 Cal 219 (221, 222) : ILR (1944) 2 Cal 90 (DB) ** (1910) 7 Ind Cas 198 (199) (DB) (Cal) ** 
(1913) 18 Ind Cas 479 (480) (DB) (Cal). (Halsbury, Laws of England (Hailsham Edition), Vol. 20. Para. 
442. Woodfall, Landlord and Tenant, 22nd Edn., page 318.) ** (1828) 32 RR 456 (459) : 7 LJKB 12, Paul 
v. Nurse. 


[See also (1910) 6 Ind Cas 766 (773) (DB) (Mad).] 
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agrees with the landlord that he will, during the residue of the term granted by the lease, 
pay the rent and observe other conditions of the lease, he is liable for the rent even after the 
assignment.(10) 

In instant case the lessee assigned his interest in the premises in favour of a company. 
The company went into liquidation during subsistence of lease. Residue period of lease 
was sold in auction in favour of assignees. The owner of the premises filed an application 
under S. 446(2) of the Companies Act for restoration of possession. He did not seek setting 
aside of sale of residue period of lease. There was no renewal of lease. Held that his appli- 
cation was not barred by limitation since he did not seek setting aside of sale. Since the 
period of lease was over the official liquidator representing the Company was bound to 
restore possession to the landlord. The assignees could not complain that they were evicted 
without due process of law.(11) 

Where a lessee, M, assigns a share of his interest to X and both M and X are in posses- 
sion of the whole of the leased property as tenants-in-common.(12) or where the lessee 
assigns the whole of his interest to X and ¥ who are in possession of the whole of the 
property as tenants-in-common.(13) M and X in the one case, and X and Y in the other will 
be each liable to the lessor to perform the whole of the covenants in the lease, including the 
payment of rent. But where M and X in the one case or X and Y in the other sever their 
interests and hold their shares in physical severalty, the privity of estate between the lessor 
and any of the said persons extends only to that portion of the property which is in his 
possession with the result that he will be liable on the covenants in the lease in so far as the 
covenants affect the portion in his possession, provided that the obligation under the cov- 
enants can be divided, for example, a covenant to pay rent.(14) 

In the matter of arrears of rent, the relationship between the lessor and the lessee is 
nothing more than that of debtor and creditor. Hence where a lessee assigns a part of the 


10. (1943) 1 KB 366 : (1943) 1 All ER 477 : 112 LIKB 449, Lyons J. & Co. Ltd. v. Knowles. 
11. 2001 CLC 1679 (1685) : 2001 (2) Cal HN 516. 


12. ILR (1953) 2 Cal 362 (372, 373) (DB). (The rent is not apportioned merely because there has been a 
transfer by one of the co-lessees. The liability to pay rent is joint and several so far as the successors of the 
lessees are concerned.) ** (1950) 86 Cal LJ 198 (207). ((1939) 2 KB 81. (1923) 1 KB 469. AIR 1940 Pat 
516, (1914) 2 IR 411 and AIR 1944 Pat 129, Foll.) ** AIR 1940 Pat 516 (540) : 19 Pat 433 (DB). 
(Liability of assignee is joint and several with lessee.) ** AIR 1925 Cal 1056 (1059, 1060) (FB). (Trans- 
fer by some of lessee’s heirs to others.) 


13. AIR 1927 Mad 931 (932) (DB). 


14. (1950) 86 Cal LJ 193 (207) ** AIR 1944 Pat 129 (133) (DB). (Although there is no express provision in 
the Transfer of Property Act for apportionment of rents and royalty which must be paid by the assignee of 
a portion of land, as the lessee is authorised by Section 108 (j) to transfer a lease absolutely or in part, there 
is no reason why the principle provided in the latter part of Section 109 should not be applied. that is to 
say, the lessor, the transferee and the lessee may determine what proportion of the rent reserved by the 
lease is payable in respect of the part so transferred by the lessee, and in case they disagree such determi- 
nation may be made by the Court having jurisdiction to entertain a suit for the possession of the property 
leased.) ** AIR 1927 Mad 931 (932) (DB) ** (1938) 42 Cal WN 1088 (1090). (A suit for rent cannot be 
decreed against some only of the heirs of a deceased lessee, when the plaintiff lessor admits an assign- 
ment of the lease in favour of another and does not prove that the heirs continue to be in Possession.) 


[See also (1913) 24 Mad LJ 228 (229). (The person on whom a part of the lease-hold property devolves or 
to whom a part of the lease-hold is assigned need not inform the lessor of the transfer and will not be 
bound by any proceedings taken against the assignee of the remaining lease-hold.)] 
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lease-hold and the assignee makes improvements on the portion assigned to him, such 
improvements are not available to the lessor for the purpose of set off against arrears of rent 
due from the lessee. The proportionate rents that accrued due as against the assignee in 
respect of the portion assigned to him can of course be set-off.(15) 

See also the undermentioned cases.(16) 

See also section 109, Note 10. 

5. Mortgage or sub-lease by lessee. 

A mortgage or a sub-lease by the lessee of his interests creates neither a privity of 
estate nor a privity of contract between the lessor and the transferee.(1) even where the 
lessor gives his consent to the sub-lease.(2) Even an absolute demise for the unexpired 
residue of the term, by way of sub-lease does not operate as an assignment in this country 
and does not create any privity of estate or of contract between the lessor and the sub- 
lessee.(3) In this respect the English law is different. Under that law a sub-lease of the 


15. AIR 1957 Trav-Co 228 (229) : ILR (1956) Trav-Co 738. 


16. AIR 1930 Lah 515 (518) : 11 Lah 427 (FB) ** 1875 Bom PJ 273 (DB). (By accepting rent from the 
assignee of a lessee the lessor recognizes the assignee as his tenant and the assignment as valid. But this 
does not amount to a new lease to the assignee, but merely to an admission that he has legitimately 
become the assignee of the original lessee’s interest, and does not confer any better position or higher 
right on the assignee than his assignor had.) 


Section 108, Clause (j) — Note 5 


1. ILR (1953) 2 Cal 362 (370) (DB) ** AIR 1952 Pat 409 (415) (DB). (An under-lessee is not an assignee — 
Covenants in principal lease do not bind him.) ** AIR 1945 Cal 89 (92) : ILR (1947) 1 Cal 365 (DB). (As 
purchaser of the lessee’s interest at an execution sale, the lessor would doubtless be entitled to realise rent 
direct from the sub-lessee, but rent would be the rent payable under the sub-lease.) ** AIR 1944 Nag 141 
(142) : ILR (1944) Nag 267. (Therefore, the sub-lessee is not liable for rent nor on covenants in the head 
lease to the head lessor.) ** AIR 1934 Mad 563 (564). (Transfer by usufructuary mortgage.) ** ATR 1941 
PC 36 (37, 38) : 68 Ind App 67. (Lessee mortgaging leasehold interest.) ** AIR 1939 PC 14 (19) : 66 Ind 
App 50. (Grantee of lease transferring whole of his term to sub-grantee — Transfer operates by way of sub- 
demise and not of assignment.) ** (1906) 76 LJ Ch 78 (81) : (1906) 2 Ch 631 : 76 LT 48, South of England 
Dairies Ltd. v. Baker. (Sub-demise by lessee.) ** AIR 1922 Nag 224 (225) : 18 Nag LR 89. (Sub-lease.) 
#* AIR 1918 Mad 425 (426) : 40 Mad 111 (DB). (Mortgage with possession.) ** (1895) 21 Bom 311 
(313) (DB). (Sub-lease.) ** AIR 1931 Lah 614 (614). (Do.) ** AIR 1914 Low Bur 45 (46). (Sub-lessee 
not liable to pay rent.) ** AIR 1928 Nag 147 (148). (Mortgage from tenant.) 


[See also AIR 1961 Assam 70 (72) : ILR (1961) 13 Assam 101 (DB). (Lease of property — Lessee trans- 
ferring his interest by way of mortgage — Lessor obtaining against lessee decree for ejectment on the 
ground of forfeiture — Lessee not appealing against decree — Held, mortgagee could not be regarded 
assignee of lessee’s entire interest and it was not open to him to set up the plea that even after forfeiture of 
lease he was entitled to remain in possession — He also could not raise question of validity of the notices 
or that there had been no breach of conditions of the lease.) ** AIR 1952 Trav-Co 359 (361) : ILR (1951) 
Trav-Co 522 (DB). (To fasten liability on account of the principle of privity of estate or the transferee the 
transfer must be of the lease-hold whether accompanied or not accompanied by possession.) ** AIR 1936 
Cal 727 (731) (DB). (Sub-lease of coal mines.) ** AIR 1949 Nag 336 (337) : ILR (1949) Nag 432 ** AIR 
1947 Sind 163 (164) : ILR (1946) Kar 454.] 

2. ILR (1955) Punj 539 (546). (His consent amounted merely to a declaration that he waived his right to eject 
the tenant for subletting the premises, a right which he could, in the absence of this waiver, have exercised 
under Clause (c) of Section 9 (1) of the Delhi and Ajmer-Merwara Rent Control Act.) 


3. AIR 1930 PC 59 (60) : 57 Ind App 110. (An absolute demise by sub-lease for the unexpired residue of the 
term is therefore not a breach of a covenant against assignment.) ** AIR 1939 PC 14 (15) : 66 Ind App 50 
** ATR 1914 Low Bur 45 (46) ** AIR 1940 Mad 410 (411). 


[See however AIR 1926 Pat 508 (511) : 6 Pat 94 (DB).] 
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residue of the whole term operates as an assignment, it be by deed.(4) In this country the 
mortgagee, or the sub-lessee, therefore, is not liable to perform the covenants of the lease.(5) 
The contrary view that has been taken in some cases(6) is no longer good law in view of the 
decisions of their Lordships of the Privy Council in Ramkinkar Banerjee v. Satyacharan.(7) 
and Jagadamba Loan Co., Ltd., v. Raja Siba Prasad.(8) that there is no privity of estate 
between the lessor and a transferee from the lessee of a partial interest in the lease. 

But though the transferee of a partial interest in the lease such as a mortgagee or a sub- 
lessee has no privity of estate or of contract with the lessor and is not bound to perform, as 
such, the covenants in the lease, he may be liable under S. 40 on the restrictive covenants, 
if any, in the head-lease if he had taken the transfer with the notice of such covenants.(9) In 
the case of a sub-lease it is well settled that the sub-lessee is deemed to have constructive 
notice of the covenants in the head-lease.(10) It has been held in the undermentioned case(11) 
that a mortgagee from the lessee who has taken the mortgage with notice of the covenant to 
pay rent can be sued by the lessor for relief under S. 27 of the Specific Relief Act, 1877 and 
S. 91 of the Trusts Act, 1882. 

Permission of landlord for sub-letting is not necessary under the general law though it 
may be necessary under the Rent Act.(12) Where the allegation was that sub-lease was 
created in spite of prohibition to creation of sub-lease in the lease deed but the lease deed 
was not produced, presumption would be that sub-lease is validly created.(13) 


4. Woodfall, Landlord and Tenant, 22nd Edition, page 322 ** (1946) 1 KB 306: (1946) 1 All ER 288 : 115 
L JKB 278 Milmo v. Carrears. (If by a sub-lease a lessee divests himself of everything he has got the 
relationship of landlord and tenant cannot exist between him and the sub-lessee.) 

[See also (1888) 67 LJQB 507 (509) : (1898) 1 QB 716 : 78 LT 397: 46 WR (Eng) 386 : 62 JP 324, Bryant 
v. Hancock ** (1779) 99 ER 119 (122) : 1 Doug 183, Hal Ford v. Hatch.] 

5. ILR (1953) 2 Cal 362 (370) (DB). (Lesser cannot sue sub-lessee for cesses on covenant in lease between 
himself and his lessee.) ** AIR 1934 Bom 134 (135) : ILR 58 Bom 327 (FB). (Overruling 29 Bom 391 : 
7 Bom LR 313.) ** AIR 1945 Cal 89 (92) : ILR (1947) 1 Cal 365 (DB). (Covenant in headlease implying 
obligation to pay specified rent — Covenant being affirmative cannot bind sub-lessee.) ** AIR 1944 Nag 
141 (142) : ILR (1944) Nag 267 ** (1896) 20 Bom 439 (448) ** AIR 1927 Cal 100 (101) (DB) ** AIR 
1934 Mad 563 (564). (Usufructuary mortgage by the lessee.) ** AIR 1918 Mad 425 (427) : 40 Mad 1111 
(DB). (Do.) ** AIR 1928 Nag 147 (148). (Even a voluntary payment of rent would not make him liable 
for future rent.) 

6. (1884) 10 Cal 443 (444) (DB) ** (1903) 5 Bom LR 118 (119) (DB) ** AIR 1925 Bom 330 (331) ** 
(1906) 3 Low Bur Rul 90 (90). 

7. AIR 1939 PC 14 (16, 19) : 66 Ind App 50. 

8. AIR 1941 PC 36 (38) : 68 Ind App 67. 

9. AIR 1945 Cal 89 (92) : ILR (1947) 1 Cal 365 (DB). (Remedy of lessee for breach of such covenant is not 
by way of specific performance but by injunction against violation of the covenant.) **AIR 1936 Cal 727 
= (DB) ** AIR 1920 Pat 383 (402) (DB). Halsbury, Laws of England (Hailsham Edition), Vol. 20 
Para le 
m i (1873) 11 Beng LR App 40 (42) (DB). (Covenant not to excavate enforceable against sub- 

essee. 

10. Halsbury, Laws of England (Hailsham Edition), Vol. 20, para 438. 
Woodfall, Landlord and Tenant, 22nd Edition page 323. 

11. AIR 1938 All 167 (169) : ILR (1938) All 288 (DB). 

12. 1984 (1) Land LR 177 (180) (Punj & Har) 

13. AIR 1987 SC 770 (772) : (1987) 1 SCC 712. 
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Where a tenant of land makes construction thereon and lets it out subletting arises.(14) 
Where the agreement between the tenant and another person was only for management of 
the business of the tenant by the latter, the agreement could not be construed as an agree- 
ment of sub-tenancy. Consequently, the latter person would be bound by eviction decree 
against tenant notwithstanding the fact that the landlord was the attesting witness to the 
agreement.(15) Sub-letting without consent of landlord was proved in instant case and 
therefore eviction of tenant ordered.(16) 


Where a lease is validly determined, a sub-lessee becomes liable to pay mesne profits 
to the lessor as a person in illegal possession.(17) 


Where the original tenant sublet the flat to other persons without knowledge or con- 
sent of landlord, and subsequently the original tenant leaves flat and determines tenancy 
but sub-tenant still remains in possession, the landlord would be entitled to an order for 
possession against sub-tenant.(18) A tenant, whose interest has been determined by a valid 
notice to quit, cannot sublet after the expiry of the period of notice, under the Common Law 
or this Act. The position may be different under the Local Rent Control Acts.(19) In order 
to confer a permission by the landlord to sublet a consent in writing is not necessary as no 
form is prescribed for such permission and subletting under the contract of tenancy is not 
affected as the statutory right cannot be equated with an express contract under Rent Con- 
trol legislation requiring obtaining permission.(20) Where under a rent note for 11 months 
subletting is allowed but the tenant continued in possession as a statutory tenant the per- 
mission in the rent note for subletting cannot be availed of once contractual tenancy comes 
to an end.(21) Where in order to evade provision against sub-letting under Rent Control 
Act the lessee enters into a partnership between himself and the sub-lessee and on the 
landlord threatening actions against both, the sub-lessee attorns in favour of the landlord 
the relationship of the lessee and the sub-lessee comes to an end from the date of attorn- 
ment.(22) A sub-lease implies transfer of lease-hold rights. Hence the creation of a partner- 
ship to transact business on the leased property will not amount toa sub-lease.(23) So also, 
where the lessee permits the use of the leasehold without giving up his possession, no sub- 
lease is created.(24) 


Where the lessee was carrying on the business of selling the products of a third party 
from the demised premises, the seller (i.e. lessee) retained complete comfort over the pre- 


14. AIR 1981 Punj 380 (381). (AIR 1976 P & H 27, Overruled.) 

15. AIR 1987 SC 2173 (2174) : (1987) 4 SCC 270 

16. 1992 (1) Cal HN 49 (66) ** 2003 ATHC 291 (296) (Cal) 

17. AIR 1916 Mad 497 (498) : 2 Mad LW 946 (DB). 

18. (1977) 1 All ER 262 (264) : (1976) 1 WR 1278, Moore Properties (Ilford) Ltd. v. Mc Keon. 
19, (1950) 85 Cal LJ 81 (87). (Case under S. 11 of the W.B. Rent Act.) 

20. 1966 All LJ 987 : 1966 All WR (HC) 736. 

21. 1976 Rajdhani LR 41 : 1975 Ren CJ 534 (Delhi). 

22. AIR 1974 Raj 201 (203, 204) : 1974 Raj LW 165. 

23, 1965 All WR (HC) 663 (665) (DB). (AIR 1954 Nag 160 (DB), Dissented.) 


24. AIR 1967 Mad 33 (35) : ILR (1967) 2 Mad 787 ** AIR 1959 Punj 508 (510) : 61 Pun LR 498. (Permission 
by the tenant to keep the show case of a watch-repairer in the leased shop for safety during the night does 
not amount to sub-lease.) 
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mises and the business but had to follow certain instructions given by the third party on 
decoration and marketing strategies designed by third party, sub-letting or creating third 
party interest could not be inferred therefrom.(25) 

Where the lessee mortgaged the leased property with the consent of lessor, and in 
order to recover debt the mortgagee resorts to sale of mortgaged property, the lessor cannot 
object.(26) 

See also Notes on S. 105. 

5-A. Relinquishment by lessee. 

The distinction between an assignment on the one hand and relinquishment or surren- 
der on the other is too plain to be ignored. In the case on an assignment, the assignor 
continues to be liable to the landlord for the performance of his obligations under the ten- 
ancy and this liability is contractual, while the assignee becomes liable by reason of privity 
of estate. The consent of the landlord to an assignment is not necessary, in the absence of a 
contract or local usage to the contrary. But in the case of relinquishment it cannot be a 
unilateral transaction it can only be in favour of the lessor by mutual agreement between 
them. The relinquishment of possession must be to the lessor or one who holds his interest. 
In fact, a surrender or relinquishment terminates the lessee’s rights and lets in the lessor.(1) 

Where a lessee has sub-let a portion of the tenanted premises and thus has parted with 
a part of the interest in the property in favour of the sub-lessee, he cannot surrender to the 
landlord that part of the property, which is in possession of the sub-lessee for, he cannot 
restore possession of the same to the lessor apart from the part that he can terminate the 
contract of lease only as a whole and not in respect of a part of it.(2) 

Where the main lessee prematurely surrenders his leasehold rights, it does not operate 
as eviction of sub-lessee. He becomes main lessee under lessor on terms of existing sub- 
lease. If after such surrender new lease is entered into with a third party, such third party 
does not step into the shoes of predecessor and does not ipso facto become landlord of sub- 
lessee for the purpose of evicting sub-lessee.(3) 

In instant case there was nothing to show that tenancy right was not transferable 
where the sub-tenant is in occupation of the premises, on surrender of lease by the tenant, 
the lessor will be entitled to symbolic possession only and not khas possession.(4) 

6. Lessee continues liable. 


The lessee does not, under this clause cease to be liable for the rent and for the perfor- 
mance of the other obligations of the lease.(1) Even where a lessee transfers by sale his 


25. AIR 2000 Delhi 249 (252) : 2000 (84) DLT 442. 
26. 1985 All LJ 23 (24) : (1984) 10 All LR 735. 
Section 108, Clause (j) — Note 5-A 
1. AIR 1952 SC 156 (158) : 1952 SCR 418. 
2. AIR 1987 SC 770 (773) : (1987) 1 SCC 712. 
3. 2000 (1) Kant LJ 12 (15). 
4. 1998 (3) ICC 583 (585) (Cal). 
Section 108, Clause (j) — Note 6 


1. AIR 1960 All 513 (514) : 1960 All LJ 332 (FB). (Covenant in a lease for payment of Zare-chaharum (one- 
fourth sale price) by the lessee to the landlord on his transferring the land demised — Lessee is to be bound 
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lease-hold rights he continues to be liable for rent to the landlord.(2) The English law is 
also the same on the point.(3) 


Where a tenant has inducted a sub-tenant as per compromise with the landlord but 
there was no privity of contract between the landlord and the sub-tenant, obligation of 
tenant to maintain building in good condition continues even after creation of sub-tenancy. 
When the sub-tenant caused material damage to the building, tenant is responsible for the 
wrongful act of the sub-tenant and is liable to be evicted for damage caused by the sub- 
tenant.(4) Section 108(i) authorises lessee to sub-lease the premises. However, by reason of 
sub-letting the lessee does not cease to be subject to any of the liabilities attaching to the 
lease. If however, does not provide that a lessor may compel the lessee to execute the sub- 
lease.(5) Sub-letting is not absolutely prohibited but is regulated by the Delhi Rent Control 
Act. There is no non-obstante clause in S. 16(3) of the Delhi Act with the result that the 
provisions of S. 108 of the T. P. Act still operate in the field.(6) 

The lessee cannot, by merely giving the lessor notice of transfer of the lease, get rid of 
his obligation to pay rent.(7) and cannot plead in answer toa suit for rent that the transferee 
is willing to pay it.(8) Even where the sub-lessee is in arrears of rent payable by him to the 


even after transfer.) ** AIR 1934 Bom 134 (135) : ILR 58 Bom 327 (FB) ** 2009 (160) DLT 171 (178, 
179) ** AIR 1976 Mad 249 (252) : (1976) 1 Mad LJ 225. (Surrender of possession by main tenant — Suit 
for recovery of rent for the period premises were occupied by sub-lessees — Landlord entitled to recover 
money from the main tenant.) ** AIR 1968 Bom 51 (55) : ILR (1967) Bom 1110 (DB) ** AIR 1961 Raj 
17 (18) : ILR (1960) 10 Raj 938. (A sub-lease does not exempt him from the liability to pay rent in the 
absence of any out and out assignment in favour of the sub-lessee so as to throw the burden of the liability 
upon him.) ** AIR 1955 Trav-Co 223 (224) : ILR (1955) Trav-Co 211 (DB). (The legal heirs of a de- 
ceased lessee, who part with their rights by a transfer to a third party, are liable for the rent that accrues 
due after the transfer.) ** AIR 1948 Bom 349 (351) : ILR (1949) Bom 79 (DB). (No distinction in this 
respect between liabilities based on privity of contract and those based on privity of estate.) ** AIR 1954 
Pat 414 (416) : 24 Pat 401 (DB) ** (1910) 34 Mad 179 (181) (DB). (But a kudivaramdar is in a different 
position.) ** AIR 1925 Bom 330 (330). (A lessee does not by assignment escape personal liability on the 
covenant of the lease.) ** AIR 1935 Mad 669 (669) (DB) ** (1894) 17 Mad 296 (298) ** AIR 1924 Cal 
359 (359) ** (1908) 12 Cal WN 724 (726) (DB). 


[See also AIR 1926 Cal 845 (845) (DB).] 
[But see AIR 1921 Bom 27 (27) : 45 Bom 1197 (DB).] 
2. AIR 1966 Mys 147 (148) : (1965) 1 Mys LJ 731. 
3. Woodfall, Landlord and Tenant, 22nd Edn., pages 315, 520. 


Halsbury, Laws of England (Hailsham Edition), Vol. 20, Para 440 ** AIR 1925 Cal 423 (423) (DB) ** 
AIR 1925 Bom 330 (330) ** AIR 1942 Cal 514 (516) (DB) ** AIR 1936 Bom 88 (89) : 60 Bom 394 (DB). 


[See (1790) 2 RR 341 (341) : 4 TR 94: 1 Hy BI 433, Mills v. Auriol.] 
4. AIR 1987 SC 8 (9) : (1987) 1 SCC 51. 
5. AIR 2005 All 86 (98) (DB). 
6. AIR 1989 Delhi 184 (190) : 1989 Rajdhani LR 83. 


7. AIR 1961 SC 1554 (1555, 1556) : (1962) 2 SCR 17. (A tenant does not absolve himself from the obliga- 
tions of his tenancy by intimating that as from a particular date he will cease to be in occupation under the 
landlord and that some one else, whom the landlord is not willing to accept, will be the tenant.) ** AIR 
1930 PC 13 (15, 17) ** (1871) 7 Beng LR 152 (158) (FB) ** AIR 1966 Mys 147 (148) : (1965) 1 Mys LJ 
731 ** (1895) 22 Cal 494 (500) (DB). 


8. AIR 1918 Cal 49 (49) (DB). 
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lessee it does not affect the liability of the tenant to pay the arrears to the landlord.(9) 
Where the lessor accepts rent from the assignee a privity of contract also will be created 
between the lessor and the assignee with the result that the lessee ceases to be liable for the 
rent.(10) Where there is, however, an express covenant to pay rent the lessee will not be 
absolved from payment under the covenant by reason merely of the fact that the lessor has 
received rent from the assignee.(11) Where rent is accepted from the assignee not as a 
transferee from the lessee, but as an agent of the lessee, there is no recognition of the 
assignment by the lessor.(12) 

Mere acceptance of rent from the assignee by itself may not amount to release of the 
original lessee from his contract of tenancy or establish privity of contract between the 
lessor and the assignee, for no lessor would wish to forego the rent due to him, and there- 
fore, would receive such rent whosoever it may be that pays it. But, where the lessor de- 
mands rent from the assignee or goes on accepting rent from him for an appreciably long 
time without demurring, such conduct on the part of the lessor would be prima facie proof 
of the lessor recognizing and accepting the assignee as his tenant sufficient to shift the onus 
to the lessor to prove that he demanded rent, or, that he accepted rent for some length of 
time without any objection, from the assignee, not because he so recognised and accepted 
him as his tenant but otherwise than so. Thus the question in all such cases is one of fact and 
that question is as to whether the lessor has recognized and accepted the assignee as his 
tenant. If he has, the original lessee is exonerated of his liability under the contract of 
tenancy and privity of contract is established between him (the lessor) and the assignee. 
Where the lessor accepts rent from the assignee for some length of time without any objec- 
tion or where he makes a demand for rent as against the assignee, they are circumstances 
implying that he has recognised and accepted the assignees as his tenant and that he has 
released the original lessee. In such case issue of notice to lessee is of no avail to the 
plaintiff to contend that he has determined the lease in favour of the assignee.(13) Where 
the lease of premises by Devastanam was in favour of A (uncle of P) mere fact that receipts 
were issued by member of Devastanam staff for sums received from P towards rent is not 
oT to prove that Devastanam had inducted P into premises as a lessee in the place of 


es 


9. 1975 WLN (UC) 196. 


10. AIR 1966 Mys 147 (150) : (1965) 1 Mys LJ 731 ** AIR 1949 Mad 618 (619) : (1949) 1 Mad LJ 191 ** 
(1910) 37 Cal 683 (687) ** AIR 1948 Bom 349 (351) : ILR (1949) Bom 79 (DB) ** (1882) 52 LIQB 340 
(341) : 10 QBD 48 : 47 LT 657: 31 WR (Eng) 506, Swan Sea Corporation v. Thomas ** AIR 1918 Mad 
425 (426) : 40 Mad 1111 (DB) ** AIR 1942 Cal 514 (516) (DB) ** AIR 1919 Lah 304 (305) : 1919 Pun 
Re No. 34 ** AIR 1936 Bom 88 (89) : 60 Bom 394 (DB). 


[See also (1863) 1 Mad HCR 24 (26) (DB). (Agreement between lessor and lessee that former should 
accept rent from assignee.) ** AIR 1938 All 167 (169) : ILR (1938) All 288 (DB). (The principle was 
applied to the lessor accepting rent from a mortgagee from the lessee.)] 


I1. AIR 1936 Bom 88 (89) : 63 Bom 394 (DB) ** 1935 Mad WN 1299 (1299). (A lessee by assigning his 
lease, did not cease to become liable to the landlord on the covenant for rent although, for some, period, 
landlord has received rent from the assignee. Only the landlord will not be entitled to receive the rent 
twice over.) 


12. (1912) 15 Ind Cas 156 (157) (DB) (Cal). 
13. AIR 1983 NOC 25 : 1982 Ker LT 727 (DB). 
14. AIR 1978 Mad 36 : (1977) 2 Mad LJ 312. 
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Landlord is not expected to have direct knowledge of transaction entered by tenant 
with third party. Law does not require payment of rent by third party to tenant to be proved 
by affirmative evidence. Therefore, finding of sub-tenancy recorded considering fact that 
sub-tenant was selling foreign liquor from demised shop and licence was in name of sub- 
tenant and not in name of tenant would not be improper.(15) 


Where there is no receipt of rent by the lessor from the assignee, the lessee and the 
assignee will both be liable on the covenants in the lease which run with the land. The 
lessee is prior to the assignment, liable in a dual capacity, namely, privity of Contract and 
privity of estate. By the assignment he divests himself of the latter capacity but retains the 
former. The result is that the lessor may avail himself of the relation that has come into 
existence between him and the assignee as well as of the contractual relation that exists 
between him and the lessee. Thus, he has a remedy against them both, but can take out 
execution against one of them only.(16) Unlawful subletting by a lawful sub-tenant could 
not be a ground for eviction of original tenant.(17) 

7. Rights of lessee against assignee or sub-lessee. 


As between the lessee and his assignee the latter is primarily liable to perform the 
covenants in the lease, and will be deemed to have impliedly contracted to indemnify the 
lessee against the claims of the lessor for breach of the obligations imposed by virtue of the 
contract of lease.(1) But, as seen in Note 4, the liability of the assignee to perform the 
covenant will cease by his assigning his interests to a second assignee, inasmuch as he is 
liable to the lessor only by virtue of privity of estate, and when that passes to the second 
assignee, his liability ceases.(2) Nevertheless, he will continue liable as to all breaches 
committed between the date of his taking the assignment and his transfer to the second 
assignee.(3) He would also continue liable on any express contract which he might have 
entered into with the lessee.(4) Where entire interest in the land as a lessee is transferred to 
the sub-lessee with reservation to take back possession on failure of the transferee to dis- 
charge the lessee's liability towards the lessor within stipulated time and the lessor accepts 
part payment from the transferee without recognizing him as a debtor, on failure of the 
transferee to discharge the debt of the lessee within the stipulated time the lessee is entitled 
to recover possession from the transferee because there is no privity of contract between 


15. AIR 2008 All 14. 


16. AIR 1948 Bom 349 (351) : ILR (1949) Bom 79 (DB) ** AIR 1925 Cal 423 (423, 424) (DB) ** AIR 1925 
Sind 296 (297). (In so far as this decision seems to assume that there is a privity of estate between a sub- 
tenant and the lessor, it is not correct.) ** (1907) 30 Mad 410 (412) (DB) ** (1905-06) 3 Low Bur Rul 90 
(90) ** (1894) 17 Mad 296 (298). 


Halsbury, Laws of England (Hailsham Edition), Vol. 20, Para 440. 
Woodfall, Landlord and Tenant, 22nd Edn., page 315. 
17. (1978) 80 Pun LR (D) 125 (131) (DB). 
Section 108, Clause (j) — Note 7 
1. (1880) 5 Cal 811 (817) ** (1870) 39 LJ Ex 69 (73) : LR 5 Ex 132 : 22 LT 343 : 18 WR (Eng) 697, Moule 


v. Garratt. (Lessee can recover from assignee damages paid by former to lessor for breach of covenant 
committed during the time of his being assignee.) 


2. Woodfall, Landlord and Tenant, 22nd Edn., page 318. 
. Woodfall, Landlord and Tenant, 22nd Edn. page 318. 
4. Woodfall, Landlord and Tenant, 22nd Edn., page 318. 
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the lessor and the transferee.(5) An under- lessee is not liable to indemnify the lessee in 
respect of rent which the lessee has been compelled to pay to his lessor under his covenant 
to pay rent.(6) 

However, where lease deed executed between petitioner-company and tenant-com- 
pany in regard to shop and tenant-company had been paying only Rs. 550/- p.m. as rent but 
charging increased rent from sub-tenant, it was an act of oppression against petitioner- 
landlord and tenant-company cannot be permitted to flout provisions of S. 108 of T.P. 
Act.(7) 

8. Last paragraph. 

This paragraph is identical in terms with Clause (i) of S. 6. As seen in Note 37 on that 
section occupancy tenancies have, by various Acts of the Legislature, been declared to be 
not transferable. An alienation of such tenancy would, in fact, have the effect of defeating 
the provisions of law. It is on this ground that such tenancies have been excepted from the 
operation of this clause. The clause will, therefore, not operate so as to enable a valid 
transfer being made of such tenancy.(1) In absence of covenant in permanent lease restrict- 
ing right of lessee to assign his interest the rights of lessee would be transferable and heri- 
table. Section 108 (j) would be attracted and not the proviso.(2) 

9. Agricultural leases, 

This clause in terms does not apply to agricultural leases. But the principle underlying 
this clause will apply and every lessee can under S. 6 of the Act, transfer his interest to 
another person unless otherwise provided by this Act or by any other law for the time being 
in force.(1) The lessee will continue liable notwithstanding the assignment to another.(2) 


5. AIR 1973 SC 2065 (2068) : (1974) 1 SCJ 413. 


6. (1899) 68 LIQB 114 (116) : (1899) 1 QB 161: 79 LT 611 :47 WR (Eng) 161, Booner v. Tottenham and 
Edmonton etc., Society. 
7. 2007 CLC 91 (Raj). 
Section 108, Clause (j) — Note 8 
- AIR 1959 SC 689 (692) : 1959 Supp (2) SCR 217. (Bombay Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 15 — House Rates Control Act (57 of 1947), S. 15 — Section 15 of the 
Bombay Act prohibits sub-letting.) ** 1960 BLJR 142 (143). (Chota Nagpur Tenancy Act (6 of 1908) — 
Land recorded as "Brit Pujai" in Record of rights is inalienable.) ** 1957 All LJ 548 (549) (DB). (U. P. 
Zamindari Abolition and Land Reforms Act, 1950 (1 of 1951), S. 20 — An ordinary tenant cannot either 
sell or mortgage or gift his rights in the land. In case he does put the mortgagee in possession the entry as 
mortgagee of rights does not confer rights of adivasi.) ** AIR 1951 Assam 140 (141) : ILR (1951) 3 
Assam 35. (Assam Land and Revenue Regulation — Lease for one year — No right of transfer or inherit- 
ance.) ** (1906) 28 All 696 (697). (Agra Tenancy Act.) 


2. AIR 1984 Andh Pra 176. 
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- AIR 1925 All 580 (582) : ILR 47 All 589 (DB). (If a tenant is expressly authorised by the lease to 
mortgage his land, the interest so transferred should not be allowed to be extinguished.) ** AIR 1918 Nag 
155 (156) : 14 Nag LR 188. (The provisions of the C. P. Tenancy Act require the consent of the landlord 
to transfer by a tenant only but a transfer of a sub-lease is valid without the consent of the landlord.) ** 
(1912) 17 Ind Cas 656 (656) (DB) (All). (Letters Patent appeal from 14 Ind Cas 799 (All).) 


[See however AIR 1950 Ajmer 59 (60) (Pr 2). (Agricultural lease — Lease by Government — Lessee has no 
right to mortgage land to third party.)] 


- (1907) 30 Mad 410 (412) (DB) ** AIR 1942 Cal 514 (516) (DB) ** AIR 1918 Mad 928 (930) (DB). 
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Where the relationship of landlord and tenant with permanent occupancy right was not 
created by any contract of the parties it was held in the undermentioned case.(3) that neither 
this clause nor the principle underlying it applied and that an occupancy tenant was not 
liable for rent after he had transferred his holding and had given notice of the transfer to his 
landlord. 

10. Clause not retrospective. 


This clause is not retrospective and does not apply to leases executed before the Act.(1) 
It will not make a tenancy which was not transferable before the Act, assignable subse- 
quent to the Act.(2) 

(k) the lessee is bound to disclose to the lessor any fact as to the nature or 
extent of the interest which the lessee is about to take, of which the lessee is, and the 
lessor is not, aware, and which materially increases the value of such interest: 

1. Scope. 

This clause may be compared with S. 55, sub-section (5) clause (a) which is worded 
in similar terms. See Note 13 of that section. 

(L) the lessee is bound to pay or tender, at the proper time and place, the pre- 
mium or rent to the lessor or his agent in this behalf : 


Synopsis 
1. Scope. See Note 25 on S. 40 and Note 4 on Clause (j). 
2. Interest on rent. 12. Void lease. 
3. Rent not a charge. 13. Non-payment of rent. 
4. Rent in kind. 14. Suspension, abatement and reduction of rent. 
5. Tender or payment at the proper time and place. (A) Eviction by paramount title. 
6. “To the lessor or his agent.” (B) Diluvion. 
(A) Joint lessors. (C) Acquisition under the Land Acquisition Act. 
7. Payment must be by lessee. (D) Trespasser. 
8. Increase of rent. (E) Mistaken inclusion in lease or tenant’s own 
9. Question of title. property. 
10. Concurrent lease. (F) Surrender by tenant. 
11. Covenant to pay rent runs with the land. (G) Miscellaneous. 
1. Scope. 


A right to recover rent or the liability to pay rent involves the position that there exists 
a relationship of landlord and tenant between the parties.(1) Where there is no such rela- 


[But see AIR 1925 Cal 423 (424) (DB). (This principle does not apply to agricultural lands or to cases under 
the Bengal Tenancy Act — Obiter dictum.)] 
3. AIR 1915 Mad 34 (35) (DB). 
Section 108, Clause (j) — Note 10 
1. (1898) 25 Cal 896 (906) (FB) ** (1898) 2 Cal WN 122 (124) ** (1909) 1 Ind Cas 362 (364) (DB) (Cal). 
2. AIR 1914 Cal 664 (666) (DB). 
Also see Note 1 and S. 2, Note 5. 
Section 108, Clause (1) — Note 1 
1. AIR 1954 Pat 443 (445) : 1954 BLJR 302 (DB). (AIR 1936 Pat 556, Foll.) ** AIR 1949 Pat 89 (90) = 29 
Pat LT 9 ** (1907) 31 Bom 159 (161) (DB). (Assignee of lessee who has himself assigned to another is not 
liable for rent as there is no privity of estate or contract between the lessor and the first assignee a fter his 
assignment.) 
[Vol. 3] 7 T. P. Act/ 29 
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tionship, no liability to pay rent arises.(2) But so long as the relationship of landlord and 
tenant continues, the tenant will be liable for the rent.(3) The fact that the tenant was not in 
actual occupation of the demised property is not a valid defence to a claim by the landlord 
for the rent. (4) So also mere mortgage of the property in favour of a third person cannot by 
itself absolve the tenant of his liability to pay rent to the owner-landlord.(5) Where a tenant 
refused to pay rent with regard to leased property for want of registration under the special 
provisions of S. 78 of Land Registration Act, it would be for the tenant to substantiate such 
case, and so long as he did not do so, he would be under an obligation to pay rent under the 
general provisions of S. 108 (c).(6) If the lease is a voidable one and is avoided, the obliga- 
tion to pay rent will cease.(7) 


[Sce also AIR 1928 Nag 147 (148). (Mortgagee from lessee who has no privity of estate or contract with 
the lessor is not liable for rent, even if he has paid rent voluntarily to the landlord.) ** ILR (1952) 2 Cal 
161 (165) (DB). (There is no privity of contract between the landlord and the heir of an occupancy raiyat 
and the heir can be made liable for the rent of the holding only when such privity is established by the 
raiyat accepting the inheritance.)] 

2. AIR 1949 Pat 89 (90) : 29 Pat LT 9 ** (1905) 32 Cal 567 (570) (DB). 


[See also AIR 1914 Oudh 220 (221). (Tenant at will — Transfer of such interest is illegal — Transferee 
cannot recover rent from sub-tenant as no relationship of landlord and tenant exists between these par- 
ties.)] 


3. AIR 1962 Mad 439 (442) : (1962) 2 Mad LJ 394. (Where the unexpired portion of a lease is surrendered 
by the tenant but the landlord does not accept it, the tenant does not cease to be liable for the rent.) ** 1991 
(2) Rent LR 544 (547) (AP). (It is tenant’s duty to pay subject to any rights that he claim for suspension of 
payment.) ** AIR 1958 All 32 (34) : 1957 All LJ 507. (Mere denial by tenant that he had never been a 
tenant and that he never was in possession cannot absolve him from liability to pay rent if the landlord 
establishes the relationship of landlord and tenant.) ** (1884) 8 Bom 160 (163) (DB) ** (1874) 21 Suth 
WR 5 (6) (DB) ** (1928) 110 Ind Cas 438 (439) (DB) (Cal) ** (1902) 5 Oudh Cas 113 (115) ** (1902) 15 
CPLR 9 (10) ** (1912) 15 Oudh Cas 295 (300) ** (1909) 36 Cal 675 (691) (DB) ** AIR 1929 Pat 440 
(444) (DB). 

[See AIR 1967 Pat 333 (334) : ILR 46 Pat 365 (DB). (The ordinary rights of a landlord and tenant as 
provided in Transfer of Property Act, are not affected in any way merely because the tenant is an allottee 
under Bihar Buildings (Lease, Rent and Eviction) Control Act 3 of 1947. If the tenant does not pay rent, 
it is always open to the landlord to realise the same according to law.) ** AIR 1920 Cal 965 (966) (DB). 
(In a suit for rent if allegations of surrender and dispossession are not proved and the tenant is in posses- 
sion of the holding the mere fact that the plaintiff is unable to establish the identity of the holdings is no 
reason for depriving him of the rent therefor.)] 

[See also AIR 1957 Raj 32 (35) : ILR (1957) 7 Raj 268. (Anomalous mortgage — Lease to mortgagor — 
Obligation to pay rent arising independently out of lease — Suit for rent for certain period does not bar 
second suit for same relief for subsequent period.) ** (1905) 9 Cal WN 871 (873) (DB). (Landlord receiv- 
ing kabuliyats from sub-tenants but tenant's possession not disturbed — Tenant's liability to pay rent does 
not cease.)] 

4. AIR 1954 Mad 92 (92) : (1952) 2 Mad LJ 883. (One of joint lessee only vacating premises — Both of them 
continuc to be liable for rent till vacant possession is delivered.) ** (1884) 8 Bom 164 (167) (DB) ** 
(1874) 21 Suth WR 5 (6) (DB) ** AIR 1936 Lah 815 (816). (Lessee not requesting lessor to be put in 
possession — Lessee not being obstructed by lessor is liable for rent.) ** (1884) 8 Bom 160 (163) (DB) ** 
(1866) 5 Suth WR Act X 78 (78) (DB). (As long as ryot retains possession of any portion of his jote, he is 
liable for the rent of the whole.) 

[See also AIR 1965 Mad 417 (419) : ILR (1964) 2 Mad 586. (Unless redelivery of possession of the 
property to the lessor is established, the tenant will clearly be liable for arrears of rent.)] 


5. (1966) 68 Pun LR 205. 
6. (1979) 2 Cal HN 491 (496). 
7. (1909) 36 Cal 675 (691) (DB). 
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It was proved that there was no determination of tenancy by valid notice. The tenant 
was regularly paying electricity and water charges beyond the date of notice, restoration of 
possession by landlord was not proved. The tenant continued to be in possession and was 
not absolved of his liability to pay arrears of rent and profits as claimed by landlord.(8) 
Where the tenancy is terminated, thereafter the tenant continues to be unauthorised occupa- 
tion of the premises and the notice terminating tenancy makes it clear that if the tenant does 
not vacate he will have to pay mesne profits and damages at market rate of rent, damages 
can be accordingly awarded at market rate provided same is not penal and unconscio- 
nable.(9) Where the tenant vacates only a part of the premises, the decree for eviction has to 
be passed for entire premises. Secondly on vacating a portion of the premises, rent is not 
divisible unless the parties agree. Therefore, rent cannot be assessed for the portion re- 
tained by the tenant.(10) Held on facts that tenant was not paying rent regularly and was a 
habitual defaulter. The fact that the landlord used to accept whatever amount of rent paid by 
the tenant without protest cannot amount to acquiescence.(11) Acquisition of rights of some 
co-owner landlords by lessee. Does not amount to extinguishment of tenancy by merger as 
postulated by S. 111(d). Their position as tenant continues and they are bound to comply 
with requirements of Rent Control Act. Consequently order for deposit of arrears of rent 
passed against them would be proper.(12) 

The right to the rent is vested in the landlord and the tenant cannot contract with a 
third party to divest his landlord of that right.(13) Where the lessor was authorised by the 
lessee to recover the rents from the sub-tenants and appropriate the same towards the rent 
due to the lessor he would be entitled to do so and if he fails to do so and allows any portion 
of the rent to be barred by limitation he cannot claim to recover the balance from the 
lessee.(14) 

In the absence of an agreement to the contrary a cheque sent by a tenant to the land- 
lord towards payment of arrears of rent is a valid tender: But when there is no evidence that 
at any time the landlord accepted cheque towards payment of rent, sending the arrears of 
rent by cheque to landlord could not amount to valid tender.(15) 

Where a lump sum rent is fixed for several estates leased out to a person the landlord 
cannot split up or apportion it and claim a proportionate rent for a particular estate.(16) So 
also, where there are more than one landlord for a particular property one of them cannot 
split up or apportion the rent at his will and claim proportional rent for his share.(17) 


8. AIR 1987 Madh Pra. 205 (207). 

9. AIR 1994 Delhi 255 (263) : 1994 (28) DRJ 680. 
10. 2000 AIHC 732 (737) : 2000 (1) Pat LJR 746. 
11. AIR 1986 Bom 33 (36) : 1986 Bom RC 27. 

12. AIR 2005 SC 2857 : 2005 AIR SCW 3240. 

13. (1911) 12 Ind Cas 855 (856) (Low Bur). 

14. AIR 1961 Mad 28 (31) : 1960 Mad WN 618. 
15. AIR 1986 Delhi 101 (107) : (1985) 28 DLT 210 
16. (1873) 5 NWPHCR 42 (43) (DB). 


[See also AIR 1949 Pat 89 (90) : 29 Pat LT 9. (Suit for rent for a part of holding is bad — AIR 1948 Pat 223, 
Foll.)] 


17. AIR 1967 Cal 334 (335). 
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The clause applies in terms only to cases where a lease as defined in S. 105 has been 
executed. But even if no such lease is actually executed, if there is a relationship of landlord 
and tenant established between the parties in point of fact, the landlord would, on general 
principles, be entitled to recover the rent due as a debt.(18) 

The clause lays down the liability of the lessee to pay at the proper time and place the 
rent to the lessor or his agent. The emphasis in the clause is on payment or tender at the 
proper time or place. This clause has nothing to do with the fixation of rent.(19) A tenant is 
not, therefore, entitled under this clause to claim any assessment of fair and equitable rent.(20) 
Where agreed rent of premises does not include electric charges and there common electric 
meter for all tenants in premises with liability of each tenant limited to pay his share of 
electricity bills, the landlord cannot ask one of tenants to pay electric charges and then 
settle requisite share of other tenant with that tenant, landlord should himself oblige other 
tenant to pay his share of electricity.(21) 

Where the demised property was mortgaged with tenant by the landlord and it was 
stipulated that neither interest nor rent was payable by either party as both amounts were 
equal, it clearly shows that rent was kept alive and there was no merger of lease with 
mortgage. On redemption of mortgage, lessee was entitled to continue in possession as 
lessee.(22) 

It is open to the landlords to file an application for attachment of movables of the 
tenant to secure the decree for arrears of rent that may be passed ultimately, where the 
attachment was raised and the tenant was allowed to remove movable subject to condition 
of furnishing security, it could not be complained that the tenant was dispossessed from the 
premises by use of physical force, coercion, trick or by other means. It is the duty of the 


[See however AIR 1961 Mys 171 (171) : ILR (1960) Mys 874. (Where the land belonging to a Hindu joint 
family subject to a mulgeni lease is partitioned amongst several members of the family, the integrity of 
the charge for the rental amount created on the land under the lease must be regarded to have been broken 
and charge is also to be regarded as proportionately partitioned, each piece of land bearing the charge of 
its proportionate rent.)] 


18. (1909) 12 Oudh Cas 140 (143) (DB). (Where the defendant was in possession of a village under a kabuliyat 
executed by him, undertaking to pay rent at a certain rate, but no lease had been executed, held that the 
undertaking contained in kabuliyat could be enforced against him.) ** (1885) 11 Cal 221 (225) (DB). 
(Amount held recoverable as damages for breach of contract.) 


[See also AIR 1962 Madh Pra 93 (101, 102) : ILR (1962) Madh Pra 84 (FB). (Government Nazul plots by 
auction -- Successful bidder entering into possession of property as lessee agreeing to pay the rent stipu- 
lated -- Lease deed excuted on future date — Liability to pay rent arises from date of possession. (Per 
Division Bench).) ** AIR 1957 Pat 163 (166) : ILR 35 Pat 1040 (DB). (Where the relationship of landlord 
and tenant exists without any arrangement for payment of rent properly so-called, there is always an 
implied contract on the part of the tenant to compensate the landlord for use and occupation of the land. 
But in Bihar as well as in Bengal, the conditions are special, and the law implies a contract to pay not 
compensation, but rent. AIR 1925 Pat 517, Rel. on.)] 


19. AIR 1954 Raj 252 (255) : ILR (1954) 4 Raj 958 (DB). (Ss. 6 and 8 of Rajasthan Premises (Control of Rent 
and Eviction) Act, 1950 are not repugnant to S. 105 or S. 108 (1) of T. P. Act in view of S. 37 of Contract 
Act.) 


20. AIR 1951 Pat 508 (510) : 30 Pat LT 231 (DB). (Tenant cannot demand assessment of fair rent.) 
21. AIR 1985 Delhi 70. 
22. AIR 1991 SC 2046 (2047) : 1991 AIR SCW 2021 : (1991) 3 SCC 464 
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tenant to pay rent, subject to any rights that he may claim for suspension of payment.(23) 
2. Interest on rent. 


The word "rent" will not include interest payable on arrears of rent, as the payment of 
interest can neither be said to be a "consideration" for the lease nor a payment "to be ren- 
dered periodically, or on specified occasions" within the meaning of S. 105.(1) If, there- 
fore, a sum of money is paid by the lessee to the lessor as rent and is accepted by the lessor 
as such, he cannot apply it towards any interest that may be due on the arrears of rent.(2) 
But this does not mean that interest is not recoverable on the arrears of rent where there is 
a stipulation for such interest.(3) Interest can also be claimed as damages on the arrears of 
rent in the absence of a stipulation for interest.(4) 

See also the undermentioned cases.(5) 

3. Rent not a charge. 

The rent or premium payable is not a charge on the leasehold premises.(1) Nor is it a 
charge on the crops raised by the tenant.(2) As to whether rent is a charge under local 
Tenancy Acts, see Note 12 on Section 100. 

4. Rent in kind. 


Where rent is stipulated to be paid in kind the lessor cannot, on failure to pay such 
rent, claim interest either under the Interest Act, 1839, or as damages under S. 73 of the 
Contract Act. The Interest Act does not apply because rent in kind is not a debt. Section 73 
of the Contract Act will enable the award only on the value on the grain at the time it is due 
as damages and not as interest.(1) 

The fact that the lessor might have received in previous years the value in money for 
the rent in kind, fixed by the contract of lease, will not disable him from claiming the 
payment of rent in kind for any particular year.(2) So also, an offer to pay or tender of 


23. 1991 (3) Andh LT 325 (328). 
Section 108, Clause (l) — Note 2 
1. (1906) 5 Cal LJ 69 (70) (DB) ** AIR 1919 Cal 391 (DB). 
Also see S. 105, Note 66. 
2. (1906) 5 Cal LJ 69 (70) (DB) ** AIR 1919 Cal 391 (391) (DB). 


3. (1902) 30 Cal 213 (215) (DB) ** (1913) 21 Ind Cas 82 (82) (Oudh) ** AIR 1921 Pat 301 (302). (Court 
cannot reduce rate fixed in the lease as interest.) 


4, See (1912) 14 Ind Cas 713 (714) (DB) (Cal). (Damages not allowed on the facts disclosed.) 


5. AIR 1934 All 115 (117). (In the absence of any contract or usage, interest on arrears of rent is not 
allowed.) ** AIR 1919 Cal 159 (160) (DB). (A tender of rent without interest accrued due at the time of 
the tender is not a good tender.) 


Section 108, Clause (1) — Note 3 


1. AIR 1926 Mad 55 (56) : 48 Mad 821 (DB). (English law not followed. AIR 1919 Mad 168, Dissented 
from.) ** AIR 1936 Rang 488 (490) (DB). 


2. AIR 1936 Rang 488 (490) (DB). 
Section 108, Clause (1) — Note 4 
. (1910) 8 Ind Cas 411 (412) (DB) (Bom) ** (1869) 2 Beng LR App 27 (28) (DB). 
2. (1899) 3 Cal WN 151 (152) (DB). 
[See also (1899) 9 Mad LJ 26 (27) (DB). (Rent payable by usage in kind.)] 


454 [S108CI(l) N4) Rights and Liabilities of lessor and lessee 


money value of the rent in kind will not absolve the tenant from the consequences arising 
from the non-payment of rent as stipulated for.(3) As to the lessor's rights where the rent is 
fixed as payable in kind or partly in kind and partly in money and a value of the rent in kind 
is also mentioned in the lease, see Note 62 on Section 105 and also the undermentioned 


cases.(4) 
5. Tender or payment at the proper time and place. 


A tender or rent must be of the exact sum due.(1) A party is not bound to make a 
useless tender of rent when he knows for certain that the tender would be refused.(2) A 
tender cannot be said to be lawful until and unless the tenant proves that the amount was 
actually taken to the landlord and offered to him for payment.(3) The obligation of the 
tenant is only to pay or tender the amount. If the landlord refuses, the obligation by the 
tenant is discharged. However under the Assam Urban Areas Rent Control Act a special 
procedure has been laid down in the event of refusal by the landlord. Unless this procedure 
is followed, the tender cannot be a valid. tender.(4) Deposit of rent with Rent Controller, 
without previous tender to the landlord is not valid payment.(5) It is duty of the lessee, 
where no place of payment is fixed by the contract, to apply to the lessor for a reasonable 
place being named for payment of the rent: where this is not done the lessee must make the 
payment at the place where the lessor is, on the principle that the debtor must find his 
creditor. (6) The lessee may, however, prove a contract subsequent to the lease, that the rent 
should be paid at a particular place.(7) There is nothing in the clause to require the landlord 


3. AIR 1955 NUC (Trav-Co) 5108 (DB). (38 Cochin LR 188, Rel. on.) 


4. AIR 1957 Cal 217 (219). (Where a tenant in addition to the payment of a fixed jama and a measure of 
paddy agrees that if he does not deliver paddy in any year he shall Pay its value, the landlord is not bound 
to sue for damages — He can sue to recover the money value of the produce as rent together with interest 
under S. 67 of the Bengal Tenancy Act (8 of 1885). ** AIR 1957 Trav-Co 216 (217). (Where the rent 
consists of some paddy and also cash. and arrears of rent have accrued, then the tender of rent, if proposed 
to be made by the tenant should be, under Ss. 16 and 19 of Cochin Verumpattadars Act (8 of 1118) in kind 
in the first instance and only on refusal thereof could the remittance by way of M. O. be resorted to. The 
effect of the then existing paddy procurement rules did not affect the liabiliy of the lessees to pay their 
landlords in kind.) 


Section 108, Clause (1) — Note 5 
3 (1951 )4Sau LR 121 (124). (Total payment made falling short of required sum — Payment does not fulfil 
requirement of valid tender.) ** 1892 All WN 217 (219) (DB). 
2. AIR 1949 Pat 474 (482) : 28 Pat 390 (DB). 


3. 1954 Ker LT 599 (602). (Mere remittance of the amount by money order within the time limit does not 
constitute as lawful tender.) 


4. AIR 1969 Assam 66 (73) : Assam LR 1969 Assam 50 (FB). 
5. AIR 1969 Cal 12 (18) : 73 Cal WN 522 (DB). 


6. AIR 1953 Bom 280 (281, 282) : ILR (1953) Bom 633 (DB). (Property in Karachi — Express covenant by 
tenant with landlord to pay rent — Covenant not providing for place where rent is to be paid — Tenant has 
to find landlord — Both parties migrating to Bombay — Arrears of rent are payable in Bombay and not to 
Custodian of Evacuee Property in Pakistan — (1853) 8 Ex 689 : 22 LJ Ex 264, Haldane v. Johnson, Rel 
on.; (1920) 2 KB 287 : 89 LJKB 999, Ralli Brothers v. Compania Naviera Sotay Azner, Disting.) + AIR 
1933 All 147 (148). (Decision in this case was based on implied contract to pay at lessor's place.) ** 
(1912) 14 Ind Cas 713 (714) (DB) (Cal) ** AIR 1929 Sind 13 (14) : 23 Sind LR 29 ** (1900) 4 Cal WN 
324 (326) (DB) ** (1853) 91 RR 705 (711) : 8 Ex Ch 689 : 22 LJ Ex 264, Haldane v. Johnson. 


7. AIR 1925 Nag 281 (282) : 23 Nag LR 26. 


-= 


Rights and Liabilities of lessor amd lessee [S108 Cl(l) N5] 455 


to make a demand for the rent. The lessee is bound to pay the rent without any demand.(8) 


Where the lease stipulates that the rent should be paid at a particular time, the lessee is 
bound to pay it at the time so specified. Where no such time is specified in the deed, the rent 
will become due at the close of the period in respect of which the rent is reserved, unless 
there is any usage to the contrary governing the case.(9) The contrary view taken in the 
undermentioned case.(10) that the rent becomes due as soon as the lease is granted, though 
payable at a future date, is, it is submitted, not correct. The landlord is not bound to accept 
rent in advance. If he, however, accepts it he is bound to appropriate the advance in his 
hands towards the rent as and when it accrues due.(11) A contract for advance payment of 
monthly rent is valid.(12) Payment by cheque is valid unless such payment is specifically 
forbidden by landlord.(13) Where a tenant sends rent through money order within the time 
prescribed by the notice of demand he would not be liable to ejectment even though the 
money order reaches the payee beyond the prescribed period. The Post Office is an agent of 
the payee and in certain circumstances of both payee and the remitter.(14) Once remittance 


8. AIR 1941 Bom 286 (287) : ILR (1941) Bom 521 ** AIR 1929 Sind 13 (14) : 23 Sind LR 29. 


9. (1967) 2 Mad LJ 480 : (1967) 80 Mad LW 438 (440, 441). (Agricultural lease — No proof of terms of 
tenancy — Defendant alleging that rent is payable earlier at time of harvest — Neither custom nor legisla- 
tion requiring payment of rent at time of harvest — Normal rule that rent is payable at close of period of 
lease, is attracted — 27 Mad 143, Rel. on.) ** 1961 Raj LW 642 (643). (Monthly tenancy — Rent becomes 
due at the close of the month unless there is express or implied contract to the contrary — Irregular pay- 
ments of arrears of rent — Implied agreement to pay rent annually cannot be inferred.) ** ILR (1954) Nag 
587 (589) (DB). (The tenant on a monthly basis must pay rent to the landlord every month — It may be on 
a stated date as agreed between the parties — Unless it is proved to the satisfaction of the Court that there 
was a contract to the contrary.) ** AIR 1945 Lah 158 (163) (DB) ** (1904) 27 Mad 143 (150) : 31 Ind 
App 17 (PC) ** (1900) 10 Mad LJ 26 (27) (DB) ** (1898) 8 Mad LJ 201 (202) (DB). 

Woodfall, Landlord and Tenant, 22nd Edition, page 505. ` 


[See AIR 1960 Madh Pra 124 (125) : ILR (1959) Madh Pra 362 (DB). (Yearly tenancy not registered — 
Under Section 106, tenancy is presumed to be from month to month — Rent payable annually according to 
agreement — Agreement can be established by conduct — Agreement established — Refusal to accept tender 
of yearly rent — There is no default.)] 

10. AIR 1926 Nag 314 (315) : 22 Nag LR 13. 

11. AIR 1949 Mad 535 (538) : ILR (1949) Mad 657 (DB) ** AIR 1945 Lah 158 (162) (DB). (Rent can only 

be charged when it becomes payable -- Payment of rent before it is due is not a fulfilment of the obligation 
to pay rent but is in fact an advance to the landlord with an agreement that on the date when the rent 
becomes due such advance shall be treated as fulfilment of the obligation to pay rent. De Nicholls v. 
Saudoss, (1870) LR 5 CP 589 (594), Ref.) 
[See also AIR 1956 Bom 647 (648). (More than six months’ rent cannot be appropriated under the provi- 
sions of S. 18 (2), Bombay Rents Hotel and Lodging House Rates Control Act, 57 of 1947 -- Where, 
however, the tenants require appropriation to be made in terms of the deposit receipt, and if the terms of 
the receipt plainly confine their right to the rent payable in respect of only one of the tenancies, landlord 
is bound to appropriate an adequate amount in respect of the rent due for that tenancy only, for the entire 
period even exceeding six months for which the rent is due.) ** AIR 1955 NUC (Trav-Co) 5108 (DB). 
(Suit for recovery of rent — Certain amounts towards rent already paid as well as deposited in Court by 
tenant — Decree directing adjustment of amounts paid and deposited against amount decreed only on date 
of decree — Direction held was wrong — Tenant held entitled to credit for those amounts on respective 
dates of payments and of notices of deposits.)] 

12. AIR 1981 Madh Pra 55. 

13. AIR 1976 All 107 : 1976 All LJ 337. 


14. AIR 1977 NOC 40 (All). 
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of rent by the tenant to the landlord by money order is established the presumption would 
arise under S. 114 that the ordinary course of events was followed and the amount was 
tendered to the landlord and received by him but the presumption is rebuttable and the 
burden would be on the landlord to prove that the amount remitted was not received by him 
and the weight of evidence of rebuttal would depend on the facts of each case and the bare 
statement of the landlord that he did not receive the amount would not be sufficient to rebut 
the presumption and the mere fact that the acknowledgment receipt of the M. O. was not 
delivered to the tenant would not justify the conclusion that the amount had not been re- 
ceived by the landlord.(15) As to whether such payment in advance is binding on the 
landlord's assignee, see S. 50 Note 3. 
6. “To the lessor or his agent.” 


A payment or tender of the rent must be made not only at the proper time and place, 
but must be made to the essor or his agent in this behalf.(1) A payment to a person directed 
by the lessor will be a payment to the lessor himself.(2) In absence of an intimation that the 
eldest son was not authorised to receive rent payment made to the eldest son after the death 
of the landlord will discharge the liability of the tenant and the fact that there was a mort- 
gage is wholly irrelevant so far as the relationship of landlord and tenant and liability for 
rent is concerned.(3) A payment of rent after the death of the lessor to a person who is not 
the heir is not binding on the real legal representative of the lessor.(4) Where the lessor is a 
benamidar for another person, it has been held that a payment of the rent to the real owner 
by the lessee is a good discharge of his liability.(5) On a conjoint reading of Clauses (1) and 
(g) of S. 108, the lessee has a contractual obligation to pay the rent or tender the rent at the 
appropriate time and place to the lessor or his agent in his behalf. Where the landlord is a 
religious institution. The Executive Officer thereof is entitled to receive rent and has power 
to enhance rent.(6) Where the property is situate at Karachi and there is an express contract 
by the tenant with the landlord to pay rent but no place of payment is provided for, it is the 
tenant's duty to find the landlord. If both parties have migrated to Bombay the arrears of 
rent are payable in Bombay and not to the Custodian of Evacuee Property in Pakistan.(7) 


15; AE 1977 All 534 : 1977 All LJ 945. (1971 All LJ 1399, Held no longer good law in view of AIR 1974 All 
D) 
Section 108, Clause (1) — Note 6 
1. AIR 1951 Ajmer 63 (63) : 1948 AMLJ 36. (A tenant's liability is to pay rent to the person who is his 
landlord and not to some one else, although the latter may be a joint owner of the premises.) ** (1871) 16 
Suth WR 79 (80) (DB). 
[See also AIR 1961 Mad 28 (31) : 1960 Mad WN 618. (Lessor authorised to recover rent from sub-tenants 
is agent of lessee — Lessor failing to recover portion from the sub-tenants — Lessor held not entitled to 
recover the balance of rent from lessee.) ** (1957) 1 Mad LJ 121 (125). (After determining a lease in 
favour of A by notice, the lessors let out the premises to X for five years, the period to commence from 
the date on which the keys were handed over to X. X not being bound to pay rent until possession was 
delivered to her, would not be entitled to receive rent from A, the tenant holding over.)] 
2. 1864 Suth WR Act X Rul 112 (113) (DB). 
3. (1967) 69 Pun LR 221. 
4. 1903 Pun Re No. 72, Page 304 (307). 
5. AIR 1915 Mad 48 (48). 
6. (1987) 1 LS (AP) 196 (198) 
7. AIR 1953 Bom 280 (281, 282) : ILR (1953) Bom 633 (DB). 
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(A) Joint lessors. 


It has been seen in Note 14 on S. 60 that a payment or tender to one of several co- 
creditors is not a valid discharge of the debt against all of them. 


On this principle a payment of rent by the lessee to one of several co-lessors will not 
be a valid discharge of the debt against them all.(8) The contrary view taken in the 
undermentioned cases.(9) cannot be considered, in view of the discussion in S. 60, Note 14, 
to be good law. In any view, a payment to one of several co-lessors, will not be a good 
discharge of the liability against them all if such payment is made fraudulently or collu- 
sively.(10) In the case of members of a joint Hindu family a payment made to one can be a 
valid discharge provided the member is proved to be the manager or collecting agent 
authorised by members of the family.(11) A payment to all the joint lessors is not invalid by 
reason merely of the fact that they have severed their interests, if there is no arrangement 
between them and the lessee for apportionment of the rent.(12) As a general rule one of 
several joint lessors cannot sue for his share of the rent.(13) In the absence of a special 


8. AIR 1952 Mys 68 (69) : 31 Mys LJ 24 ** (1898) 25 Cal 324 (330) (DB). 


9. AIR 1957 Madh Pra 5 (6) : 1957 Jab LJ 36. (Where it is proved that the payment of rent by the tenants has 
been made to one of the co-owners, it is neither just nor equitable that the tenants should be asked to pay 
over again to other co-owner.) ** (1874) 11 Bom HCR 106 (110) (DB) ** (1898) 22 Bom 794 (800) (DB) 
** (1886) Bom PJ 238 (238) (DB) ** (1865) 2 Suth WR Act X Rul 15 (15) (DB) ** (1868) 10 Suth WR 
441 (441) (DB). 


10. AIR 1916 Mad 208 (209) (DB) ** AIR 1923 Bom 420 (421) (DB) ** AIR 1925 Bom 69 (74) : 49 Bom 
245 (DB) ** (1912) 35 Mad 685 (687). 


[But see AIR 1957 Madh Pra 5 (6) : 1957 Jab LJ 36. (It is not necessary for the tenants to show that the 
payment was one made bona fide -- AIR 1916 Mad 208. Diss. from.)] 


11. AIR 1952 Mys 68 (69) : 31 Mys LJ 24. (In this case it was neither pleaded nor proved that the co-sharer 
to whom rent was paid and who was a junior member of the family had any express or implied authority 
to collect rent on behalf of the other, while payment by tenant was not binding on the plaintiff, the other 
co-sharer, he cannot recover anything more than his share of the rent due by the tenant.) 


[See also 1967 Cur LJ 149 (150). (After death of landlord tenant paying rent to his eldest son — Applica- 
tion by other sons for eviction for non-payment of rent — No evidence to prove partition of landlord's 
estate after his demise — Tenant also not found to have been intimated that eldest son was not authorised 
to receive rent — Held, tenant stood discharged of his liability to pay rent and he was not liable to be 
ejected — Incidents of mortgage were wholly different and considerations thereto had no relevance to 
relationship of landlord and tenant.)] 


12. (1880) 5 Cal 902 (905) (FB). 


13. 1969 All LJ 403 ** AIR 1967 Cal 334 (335). (Contract for payment of rent not liable to be split up at the 
will of a co-sharer landlord -- Suit by one co-sharer for realisation of his share of rent not maintainable.) 
** ATR 1945 All 311 (315, 316) : ILR (1945) All 165 (DB). (But where admittedly the lessee has paid one 
of the co-lessors the rent due under the lease, it may be open to the other co-lessor to maintain a suit for 
his separate share of rent on the footing that it must be deemed in law that all that remained due under the 
Jease was his share. 6 All 576, Rel. on.) ** 1898 All WN 129 (130) ** ATR 1934 PC 58 (59) : 61 Ind App 
35 ** AIR 1925 Cal 197 (197) (DB) ** AIR 1919 Cal 997 (998) (DB). (Joint landlords cannot at their 
choice collect rent in separate shares even after giving due notice to the tenants of their separate de- 
mands.) ** (1912) 16 Ind Cas 458 (DB) (Mad) ** (1921) 62 Ind Cas 47 (48) (Pat) ** (1882) 5 All 40 (41) 
(DB). (The making of the other lessors defendants did not cure defect in the suit.) ** (1904) 31 Cal 707 
(709) (SB) ** (1893) 20 Cal 107 (1 10) (DB). (Some of the co-sharers may bring a suit only if other refuse 
to join; but in that case the suit must be for the adjustment of the entire rent, and all necessary parties must 
be properly before the Court.) ** (1892) 19 Cal 735 (741) (DB) **(1902) 6 Cal WN 326 (328) (DB) ** 
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agreement between the lessee and the lessors for payment to them of their shares sepa- 
rately.(14) But one of the joint lessors can sue for the entire rent due making all the others 
defendants.(15) An arrangement between the lessors and the lessee for collection of rent in 
separate shares does not preclude the lessors from together suing for the whole rent.(16) 
One of several lessors can also sue the lessee for apportionment of rent making all the other 


lessors parties to the suit.(17) 
7. Payment must be by lessee. 


A lessor cannot be compelled to accept payment of rent from a person who was not 
established to be his tenant.(1) Nor can the lessor claim rent from a person who is not his 
tenant. But a benamidar for the lessee is in law the same person as the lessee himself and 
therefore the lessor can sue him for rent.(2) Where A leases to B certain property and B 
happens to be one of several partners, there is a difference of opinion as to whether the 
lessor can sue the partners for rent. According to the Bombay High Court.(3) he cannot, 
while according to the Madras High Court.(4) he can. Where a lease is granted to several 
persons, each of the lessees is liable for the whole rent.(5) A suit is therefore maintainable 


(1876) 25 Suth WR 221 (221) ** (1875) 23 Suth WR 37 (37) ** (1874) 22 Suth WR 526 (528) ** (1866) 
5 Suth WR Act X Rule 68 (68) (DB) ** (1874) 22 Suth WR 394 (395) (DB) ** (1873) 20 Suth 76 (77) 
(DB). (Onus is on lessor to show that he is entitled to sue for a fractional portion.) ** (1869) 12 Suth WR 
30 (31) (DB) ** (1868) 10 Suth WR 108 (109, 110) (DB) ** AIR 1927 Cal 79 (80) (DB) ** (1834) 131 ER 
999 (1000) : 10 Bing 526 : 3 LICP 198 : 4 Moo & S 400, Decharms v. Horwood. 

[See also (1905) 9 Cal WN (44) (SB). (Agreement to pay rent separately -- Suit for whole rent brought by 
one of co-sharers joining others as defendants, held not maintainable.)] 

[But see (1864) 1 Suth WR 253 (253) (DB). (Case under Act X of 1859.) ** (1900) 27 Cal 478 (483) 
(DB). (They can sever their interests and then sue separately for their shares, provided the suits are so 
framed as to free the tenant from all further liability to any of them.) ** 1864 Suth WR Gap No. Act X 
Rul, 63 (64) (DB). (Case under Act X of 1859.)] 

14, AIR 1953 Mad 854 (855) : (1953) 1 Mad LJ 814 ** (1892) 19 Cal 735 (741) (DB) ** (1912) 16 Ind Cas 
458 (458) (DB) (Mad) ** (1904) 31 Cal 707 (709) (SB) ** (1905) 9 Cal WN 34 (48) (SB). (Agreement 
between lessors and lessee to pay rent separately -- One of the lessors is not entitled to rescind the agree- 
Ment without consent of others.) ** (1902) 6 Cal WN 326, (328) (DB) ** (1966) 5 Suth WR Act 10, R. 68 
(68) (DB) ** (1911) 14 Ind Cas 292 (292) (DB) (Cal) ** (1869) 12 Suth WR 30 (31) (DB) ** (1921) 62 
Ind Cas 47 (48) (Pat). 

15. 1969 All LJ 403. (Buta suit for recovery of part of the rent proportionate to his share is not maintainable.) 
** (1897) 1 Cal WN 221 (222) (DB) ** AIR 1927 Cal 79 (80) (DB) ** (1910) 7 Ind Cas 351 (351) (Lah) 
** (1908) 35 Cal 744 (745) (DB) ** (1908) 35 Cal 331 (344) : 35 Ind App 73 (PC) ** AIR 1926 Cal 333 
(334) (DB) ** (1892) 19 Cal 735 (741) (DB) ** (1911) 14 In Cas 292 (293) (DB) (Cal). 

[But see (1921) 62 Ind Cas 47 (48) (Pat). (One can sue for entire rent even though others are not parties.)] 

16. (1911) 10 Ind Cas 891 (892) (DB) (Cal). 

17. (1880) 5 Cal 902 (905) (FB). 

Section 108, Clause (1) — Note 7 

- (1910) 6 Ind Cas 357 (357) (DB) (Cal) (Deposit by a person alleging to be a purchaser of the lessee.) 

. AIR 1921 Pat 351 (351) (DB). 

. (1892) 16 Bom 568 (574). 

. (1896) 19 Mad 471 (476) (DB). 


- AIR 1951 SC 186 (189) : 1951 SCR 153. (An inter se partition of the mokarrari interest amongst the 
mokarraridars cannot affect their liability qua the lessor for the payment of the whole rent.) ** AIR 1949 
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against one of them for the whole rent.(6) The executor of a deceased lessee is not person- 
ally liable to pay the rent accruing due after the death of the lessee unless he enters into 
possession, in which case his position will be that of an assignee of the term.(7) But a 
monthly tenancy is heritable and therefore after the death of the tenant his heir is liable to 
pay rent upon the privity of estate. There is no necessity for the heir entering into posses- 
sion in order to make him liable.(8) In the undermentioned case.(9) decided under the 
English law a lease was granted to A and B. A and B jointly and severally covenanted to pay 
the rent and both of them paid rent in equal shares. On the death of A it was held that as the 
lease created a joint tenancy and as B succeeded to the whole benefit of the lease, the 
executors of A were not liable to contribute towards the payment of rent. 


8. Increase of rent. 


A lessor is not entitled to increase rent merely on the ground that the prevailing rent 
on other land in the vicinity is higher.(1) The lessor, is however, entitled during the subsis- 
tence of the lease to enhance the rent only on an agreement.(2) Time limit fixed in the rent 
review clause is mandatory where test of business efficiency or narrower test of unilateral 
right to increase of rent was applied.(3) An allottee of Govt. premises is a tenant of which 
the Govt. is the landlord and as such it cannot unilaterally enhance rent and the only course 
open to the landlord is to take ejectment proceedings.(4) 

Where a lease stipulates that, if the tenant continues after the expiry of the period 
fixed, he should pay an increased rent from that date, the stipulation is not a penalty and is 
valid.(5) If the tenant continues in spite of the notice he will be deemed to have agreed to 


Mad 618 (619) : (1949) 1 Mad LJ 191. (When there is a lease in favour of a single person as tenant and 
when that tenant dies the liability of the heirs would be a joint liability - AIR 1918 Cal 512, Rel. on.) ** 
AIR 1928 All 534 (535) ** (1874) 22 Suth WR 295 (295) (DB) ** (1874) 22 Suth WR 285 (285) (DB) ** 
(1867) 7 Suth WR 272 (272) (DB) ** (1868) 10 Suth WR 392 (392) (DB). (Allotment of land in certain shares 
amongst the lessees not recognized by the lessor is no defence to a suit for rent by the lessor.) ** AIR 1920 Mad 
509 (510, 511) (DB). (Heirs and descendants are also jointly and severally liable.) 


[But see (1910) 7 Ind Cas 840 (840) (DB) (Cal).] 


6. (1907) 11 Cal WN 1026 (1928) (DB) ** (1910) 6 Ind Cas 387 (387) (DB) (Cal) ** AIR 1914 Lah 500 
(501) : 1914 Pun Re No. 107. 


[But see (1868) 10 Suth WR 304 (304) (DB).] 
7. (1936) 165 Ind Cas 121 (122) (Cal). 
8. AIR 1966 Cal 447 (453) : ILR (1966) 2 Cal 205 (DB). 
9. (1944) 1 KB 602 : (1944) 2 All ER 6: 113 LJ KB 489, Cunningham-Reid v. PublicTrustee. 
Section 108, Clause (1) — Note 8 


1. 1951 Ker LT 179 (184) (DB). (Subsequent events including rise in prices are no consideration to effect an 
alternation in tenant's liability.) ** AIR 1914 Cal 475 (476) (DB) ** (1912) 14 Ind Cas 229 (230) (Cal). 


AIR 1953 Trav-Co 584 (587) : ILR (1953) Trav-Co 568 ** AIR 1952 Madh B 56 (57). 
. (1976) 2 All ER 220 : (1976) 2 WLR 686, United Scientific Holdings v. Burnby, B. d. 
_ 1972 Rev LR 597 (Punj) (Civil Writ Nos 686 and 808 of 1970 (P & H), Reversed.) 

. AIR 1929 Pat 717 (720) : 9 Pat 487 (DB). 


[See however AIR 1943 Oudh 392 (394) : 1943 Oudh WN 325 (DB). (Lease for a term of 3 years — Lessee 
to hand over possession after expiry of term without any notice to quit — But in case he held over he was 
liable to pay double the rent agreed ti!l delivery of possession — Held, that stipulation with regard to 
enhanced rent was in the nature of penalty clause and there was no renewal of lease.)] 
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pay the enhanced rent.(6) The same principle will apply where the lease contains a stipula- 
tion to pay a higher rent if the tenant fails to make certain payments at specified times.(7) 

The view taken in the undermentioned cases.(8) that notwithstanding the stipulation 
to pay the increased rent, the lessor was not entitled to claim it, it is submitted, not correct. 
See the undermentioned case.(9) 

A stipulation for enhanced rent, if the area of the demised property is found, on mea- 
surement, to exceed that mentioned in the lease, does not enable the lessee to an abatement 
of the rent if the area is found to be less.(10) If the area is in excess of that mentioned in the 
lease, the lessor will be entitled to rent for such excess area.(11) 

A stipulation to pay higher rent by the tenant in certain events has been held to be 
enforceable even against a Court auction-purchaser of the tenant's interests.(12) See also 
the undermentioned case.(13) 

A suit for enhancement of the agreed rent is permissible under particular provisions 
of the Rent Control Legislation and the precise quantum of increase will depend upon the 
circumstances of each case subject to ceiling fixed by the statute.(14) 

9. Question of title. 

The question of the lessor's title is wholly foreign to a suit for rent against the lessee 

inasmuch as the tenant is estopped from denying the title of the landlord.(1) Section 108, 


6. AIR 1950 Mys 62 (63). (Demand by landlord for higher rent -- Defendant not denying liability but 
continuing to hold on -- It may be assumed that the defendant has by implication agreed to pay the 
enhanced rent.) ** AIR 1925 Oudh 189 (190) : 28 Oudh Cas 77. 

7. (1899) 22 Mad 433 (454) (DB). 


8. (1895) 22 Cal 658 (665) (SB). (Per Prinsep and Ghose JJ. -- Rampini J., Contra) ** 1872-1892 Low Bur 
Rul 439 (440). (Lessor entitled only to a fair rent.) 

9, AIR 2006 Raj 78. (Land in question was acquired by Government for State Industrial Development and 
Investment Corporation — Corporation gave it on lease to petitioner — In meantime, compensation for 
acquired land was enhanced — Demand raised by Corporation from petitioner to make payment in regard 
to enhanced compensation though lease deed did not provide for enhancement of lease rent — Is proper.) 

10. (1865) 2 Suth WR Act 10, R. 71 (71) (DB). 

11. AIR 1914 Cal 475 (476) (DB). 

12. (1871) 15 Suth WR 448 (449) (DB). 

13. AIR 1978 NOC 135 : 1977 MPLJ 804. (A contract entered into by the tenant with one of the trustees of the 
deity which was a public trust for payment of monthly rent of the accommodation at a higher rate is not 
invalid on the ground that it was entered into by one trustee alone without the concurrence of the other 
trustees as the contract was in the interest of the deity.) ** AIR 1935 Mad 335 (337) : ILR 58 Mad 856. 
(Stipulation to pay increased rent in case of alienation -- Acceptance of rent at original rate after alien- 
ation -- Landlord does not lose his right to recover increased rent.) 

14. ILR (1955) 5 Raj 253 (268). (Rajasthan Premises (Control of Rent and Eviction) Act (17 of 1950), S. 11.) 

Section 108, Clause (1) — Note 9 


2 i inne š n a (66) gaa : 1964 Kash LJ 82. (Obiter -- Issues such as question of title to property 
of alleged landlord vis-a-vis alleged tenant, should not ordinarily be gone into in rent suit.) ** 19 
Re No. 141, P. 511 (512). iia a oe 


[See AIR 1958 J and K 39 (39) (Pr 2) (DB). (In a rent suit the third party claiming to be owner of the 
property could not be made a party as it would convert a simple suit for arrears of rent into one for 
determination of the title to the property in respect of which the rent is claimed. ILR 8 Cal 238, Rel. on.) 
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Clauses (L) and (P) are to be read along with S. 116 of Evidence Act. Then no tenant of any 
property shall during the continuance of the tenancy be permitted to deny the title of the 
lessor to such property.(2) A lessor can therefore, recover rent from the lessee even though 
he may have no title to the land.(3) A lessee from one joint owner cannot set up the rights 
of the co-sharers of his lessor and refuse to pay rent to his lessor.(4) 

10. Concurrent lease. 


Where A leases property to B for a period of years and then grants another lease to C 
which is to commence before the expiry of the prior lease, the lease in favour of C would be 
called a concurrent lease. Such a lease operates as an assignment of a part of the reversion 
during the continuance of such previous lease.(1) and thenceforth, as a lease in possession 
during the residue of the term therein expressed to be granted. The landlord, having thus 
assigned the reversion during the concurrent period, cannot sue the first lessee for rent but 
can claim rent from the second lessee who, in his turn, could recover from the first les- 
see.(2) 

11. Covenant to pay rent runs with the land. 

See Note 25 of S. 40 and Note 4 on Clause (j) on this section. 

12. Void lease. 


Where a lease is void there is no relationship of landlord and tenant created between 
the parties. The party in occupation under such a lease is not liable to pay any rent to the 
owner of the property.(1) He will, however, be liable to the owner for damages for use and 


** (1947-48) 82 Cal LJ 183 (186). (Where in a suit for rent there is no dispute that the relationship of 
landlord and tenant exists between the parties and the only question is the rate of rent, a question of title 
need not be decided except in so far as it is necessary to do so in order to decide the rate.)] 

2. 2002 (1) JT (Supp) 559 (561). E 

3. AIR. 1915 Low Bur 10 (10). (AIR 1915 Low Bur 75 (FB), Foll.) ** (1889) 13 Bom 323 (325) (DB) ** 
(1910) 32 All 213 (214) (DB). (Tenant taking a lease from one of several trustees is not competent to deny 
his lessor's right to sue alone for rent.) 

4. (1889) 13 Bom 323 (325) (DB) ** (1898-99) 3 Cal WN 214 (215) (DB) ** 1876 Bom PJ 11 (11) (DB) ** 
1884 Bom PJ 33 (33) (DB) ** 1884 Bom PJ 286 (286) (DB) ** (1913) 18 Ind Cas 592 (593) (Lah). (Lease 
by a Hindu father.) 

[But see (1910) 7 Ind Cas 874 (874, 875) (Mad). (Lease by A--B also owner of share -- Tenant not 
estopped from taking a plea that A cannot sue for whole rent.)] 
Section 108, Clause (1) -- Note 10 

1. (1951) 55 Cal WN 86 (87) (DB). (There is nothing in the terms of S. 105 which prohibits or prevents the 
leasing out of a reversion.) 

2. ILR (1954) Trav-Co 1332 (1337) (DB). (A melpattom is nothing but a concurrent lease. A melpattomdar 
can be considered as an assignee of the reversion even if there has been no attornment by the tenant in 
possession.) ** AIR 1951 Mad 718 (719) : (1951) 1 Mad LJ 165. (Where lessor after granting two succes- 
sive leases grants usufructuary mortgage of properties when both leases had sometime to run, the right of 
mortgagee to recover rent would be only to proceed against concurrent lessee and not against original 
lessee.) ** (1908) 30 All 369 (370) (DB). (Woodfall, Landlord and Tenant, 22nd Edn., Page 256. Fawcett, 
Landlord and Tenant, 3rd Edn., page 191. Also see S. 190, Note 4. 

Section 108, Clause (1) — Note 12 

1. (1872) 9 Beng LR App 37 (38) (DB). (A landlord cannot recover rent of lodgings knowingly let to a 
prostitute who carries on her vocation there.) ** (1909) 31 All 58 (59) (DB). (Do.) ** AIR 1936 Cal 628 
(629) : 62 Cal 294. (Unregistered lease.) 

[See also (1875) 24 Suth WR 91 (91) (DB). (Lease set aside as granted without authority.)] 
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occupation.(2) 

Where a lease of a forest area was found to be void for want of authority in the person 
granting the lease, the lessee is entitled to a refund of consideration paid by him and can 
claim restitution by way of compensation for damages under S. 65 of the Contract Act.(3) 

13. Non-payment of rent. 

The non-payment of rent does not determine the tenancy or constitute adverse posses- 
sion so long as the relation of landlord and tenant continues.(1) However, non-payment of 
rent negatives existence of relationship of landlord and tenant.(2) Where under the contract 
of lease, the lessee, in case of default of payment of rent, is liable to be evicted on three 
days notice and is also liable to pay interest on the rent due, it has been held that the remedy 
of a suit for damages for breach of contract in case of default in the payment of rent, is also 
available to the lessor, although such remedy is not expressly stipulated for in the lease 
deed.(3) f 

A house was gutted by fire requiring re-construction and not repairs. Tenant keeping 
possession of house cannot stop payment of rent without giving notice to landlord for 
carrying out repairs.(4) 

In the case of an agricultural lease mere non-payment of rent does not constitute 
abandonment unless it is coupled with failure to take steps to bring the land under cultiva- 
tion for a long time.(5) 

Where an anomalous mortgagee gives a lease back on the same day to the mortgagor, 
the obligation to pay rent arises independently out of the lease and, therefore, a suit by the 
mortgagee for arrears of rent would be perfectly competent except where the mortgage- 
deed specifically provides that on failure to pay rent a suit for the entire money due on the 


2. AIR 1924 Oudh 97 (98). (Lessor failing to prove lease may be allowed a decree on the basis of use and 
occupation.) ** (1869) 12 Suth WR 289 (290) (DB). (Possession under unregistered kabuliyat.) ** AIR 
ea 100 (101) (DB). (Possession under a kabuliyat — No lease.) ** (1909) 31 All 276 (278) (FB). 
Also see S. 105, Notes 19 and 70 and S. 107, Note 7. 

3. AIR 1958 Madh Pra 88 (90, 91) : ILR (1957) Madh Pra 590. 

Section 108, Clause (1) — Note 13 

. See Note 79 on S. 105 and Note 14 on S. 111. À 


[See also AIR 1953 Sau 94 (95, 96). (There is no forfeiture of lease on account of non-payment of rent 

unless there is a clause in the lease deed to this effect.) ** AIR 1951 Nag 207 (209) : ILR (1950) Nag 879 

** AIR 1928 Pat 63 (64) (DB). (Mere failure of the landlord to realise rent even for more than 12 years 

pom confer a rent-free title.) ** (1878) 4 Cal 314 (318) (DB) ** (1912) 16 Ind Cas 911 (914) (DB) 
al). 

2. AIR 1967 Punj 328 (330) : 68 Pun LR 866 ** AIR 1983 Punj 256 (258) : 84 Pun LR 384. (Tenant holding 
over — Landlord's suit for damages compromised — On failure to pay instalment, landlord entitled to 
w at double the agreed rent as per compromise — Clause is penal — Tenant not liable to pay double 
rent. 


3. AIR 1942 Pat 269 (270). (It was contended for the lessee that in case of default by the lessee, the lessor 
was confined to two remedies mentioned in the deed.) 


4. AIR 1982 Goa 16 (17). 
5. ILR (1956) 1 Cal 444 (455) (DB). 
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mortgage should be filed.(6) 


Under the rent control enactments in States, the default in payment of rents by the 
tenant entitles the landlord to seek the eviction of his tenants from the premises. See the 
undermentioned illustrative cases.(7) 

14. Suspension, abatement and reduction of rent. 


This clause does not say that if the lessor fails to put the lessee in possession or if 
having put him in possession, the lessee is deprived of possession in whole or in part, the 
lessee is not bound to pay rent.(1) But the rule is well settled that non-delivery of posses- 
sion or the failure to secure possession of the property in whole or in part is a good answer 
to a suit for rent in respect of the property not delivered or secured and for the period the 
tenant is out of possession.(2) The basis of this rule is that, in cases of continuous relation- 


6. ILR (1963) 13 Raj 980 (984) ** AIR 1957 Raj 32 (Pr 12). 


7. AIR 1961 Madh Pra 237 (238) : ILR (1962) Madh Pra 443. (Case under S. 4A of M. P. Accommodation 
Control Act — Where in reply to notices demanding arrears of rent, the defendant denied the plaintiffs 
title to the land and also asserted that he had no right to recover any rent from him, the defendant must be 
deemed to have made default in payment of arrears of rent.) ** AIR 2000 All 249. (Where house in 
question is not governed by provisions of Rent Act, damages can be awarded at market rate and order 
awarding at damages rate higher than rate of rent was proper.) ** AIR 1959 Madh Pra 36 (38) : 1959 
MPLJ 3. (Notice of demand for arrears of rent — Notice demanding rent at rate higher than what tenant 
was liable for — Notice not lawful — Non-compliance with notice — Tenant cannot be penalised by the 
loss of protection available to him under M. B. Sthan Niyantran Vidhan (15 of 1950.) ** (1954) 58 Cal 
WN 302 (306) (DB). (Non-payment of rent for three years — Rent paid only when lessor went into Court 
to enforce his right — Held, there was no “due payment” of rent.) ** AIR 1954 Mad 1016 (1017) : (1954) 
2 Mad LJ 511. (Default must be wilful default before a tenant can be evicted under S. 7 (2) of Madras Act 
(15 of 1949).) ** AIR 1949 Pat 474 (482) : ILR 28 Pat 390 (DB). (Irregular payment of rent is not non- 
payment of rent" within the meaning of S. 11(1) (a) of the Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947.) 


Section 108, Clause (1) — Note 14 
. (1912) 15 Ind Cas 711 (714) (DB) (Mad). 


2. AIR 1943 PC 24 (28) : 70 Ind App 18. (Lump sum rent — Failure to give possession of part — Relief by 
abatement or apportionment of rent can be granted — Doctrine of suspension of rent is inapplicable in 
Bengal.) ** AIR 1958 Pat 457 (457, 458). (Failure of lessor to give possession — Absence of demand by 
lessee for possession — Lessee not estopped from claiming abatement or suspension of rent — AIR 1943 
PC 24 and AIR 1920 Pat 611, Rel. on.) ** ILR (1948) 2 Cal 284 (292) (DB). (Court sale of leasehold 
rights for non-payment of rent — Auction purchaser getting actual possession of holding lessor in extent 
that its description in sale proclamation — Auction purchaser is entitled to proportionate abatement of 
rent from landlord decree-holder.) ** (1912) 15 Ind Cas 711 (714) (DB) (Mad). (25 Mad 587 followed.) 
** AIR 1932 PC 28 (30) : 59 Ind App 29. (Lessor must deliver possession before he can enforce the 
tenant's obligation to pay rent.) ** (1909) 2 Ind Cas 484 (Mad). (Where a suit is for rent that had accrued 
due already, the subsequent eviction by the landlord before the expiry of the term of the lease is not a good 
defence to the suit.) ** AIR 1920 Pat 611 (613) (DB) ** AIR 1933 Pat 678 (679). (Substantial interfer- 
ence — Suspension of entire rent.) ** AIR 1917 Pat 52 (53) (DB). (Co-tenant depriving the other of 
possession in collusion with the lessor.) ** AIR 1934 Pesh 101 (102) ** AIR 1934 Oudh 97 (98) ** AIR 
1931 Oudh 12 (13) ** (1869) 13 Suth WR 338 (339) (DB). (Dispossession from whole of the property.) pan 
AIR 1915 Mad 717 (719) (DB) ** AIR 1929 Cal 719 (722) (DB). (If the landlord dispossesses a tenant 
there would be no doubt a suspension of rent; when the tenant gets mesne profits from the landlord for 
such dispossession the landlord is entitled to deduct the amount of rent payable to him on account of the 
land in question.) ** (1901) 5 Cal WN 816 (818) (DB) ** (1868) 9 Suth WR 582 (582) (DB). (Non- 
delivery of whole of the property — Suit for rent — Held, delivery of possession on the part of the 
landlord is ordinarily a condition necessary for the maintenance of an action for rent.) ** AIR 1928 Cal 


_ 
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ship involving mutual rights and obligations, a party who acts in violation of his obliga- 
tions cannot claim to enforce his rights against the other party.(3) 

The principles governing "suspension of rent" are based on justice, equity and good 
conscience. It depends on the facts of each case whether a tenant is entitled to the suspen- 
sion of rent. In instant case the tenant of industrial premises stopped paying rent for about 
one year and thus derived huge benefit, he was not entitled to the benefit of suspension of 
rent.(4) 

As has been seen in the Notes on Clauses (b) and (c) a lessee not put in possession of 
any part of the demised property or not secured by the lessor in his possession of any 
portion thereof after delivery of possession, will be entitled to rescind the whole contract of 
lease, but must, in such a case deliver to the lessor the property in his possession. (5) He can 
also, as has been seen in the said Notes, claim damages for breach of the obligations of the 
lessor. If, however, he retains possession of a part of the property, prima facie it would be 
reasonable that he should be bound to pay to the lessor rent for the portion in his enjoyment 
and from which he has received income.(6) 

In England, the law, however, is different. A tenant who is not put in possession of a 
part of the demised property (7) or who, after being put in possession, is evicted from a part 
thereof by the lessor(8) is entitled to a suspension of the entire rent for the period he is out 


136 (137) (DB). (Dispossession.) ** (1869) 3 Beng LR App 119 (119, 120) (DB). (Non-delivery of pos- 
session of the whole of the property.) ** (1912) 17 Ind Cas 238 (241) (DB) (Cal). 


[See also AIR 1920 Pat 258 (258). (Darpatnidar paying rent due to the superior landlord, in order to save 
the patni from sale, can deduct the amount so paid from the rent payable to his patnidar.) ** (1867) 8 Suth 
WR 54 (55) (DB). (Interruption is not an answer to a claim for rent that accrued due before the interrup- 
tion.) ** (1879) 4 Cal LR 100 (101) (DB). (As a general rule the Court does not ordinarily enforce 
payment of rent, unless the lessor puts the lessee in possession of the whole area leased, but it is quite 
competent to parties to waive any such privilege — Held, in circumstances of the case, that privilege was 
waived.) ** (1909) 4 Ind Cas 324 (324) (DB) (Cal). (Tenant is not relieved from liability of paying rents 
before eviction.)] 


3. (1912) 15 Ind Cas 711 (714) (DB) (Mad) ** AIR 1932 PC 28 (31) : 59 Ind App 29. 


[See also (1911) 10 Ind Cas 392 (393) (DB) (Mad). (The right of a lessor to claim payment of a premium 
reserved under a lease does not depend upon his obligation to put the lessee in possession as a matter of 
law — But Courts will not be justified in passing a decree for the payment of the premium alone without 
compelling the lessor at the same time te perform his obligation and to give possession as is done in the 
case of sales.) ** (1870) 15 Suth WR 230 (231) (DB). (Right of the zamindar to receive rent from the 
Te depends on his securing to them quiet possession and giving him means of realizing rent from the 
ryots. 

4. AIR 1985 Delhi 106 (111) : (1984) 2 Ren CJ 459, 

5. AIR 1961 Mad 28 (31) : 1960 Mad WN 618 ** (1912) 15 Ind Cas 711 (716) (DB) (Mad). 
Also see Note 3 on clause (b) and Note 8 on clause (c). 


6. 1965 All LJ 1019 (1026) ** AIR 1961 Mad 28 (31) : 1960 Mad WN 618. (Lessee will be liable to pay rent 
but will be entitled to damages in respect of the eviction from portion and he can set off the damages as 
against the rent in the landlord's action for rent.) ** (1912) 15 Ind Cas 711 (716) (DB) (Mad) ** (1908) 12 
Cal WN 767 (769) (DB). 


7. (1844) 70 RR 800 (802) : | Car & Kir 341, Holgate v. Kay ** AIR 1919 Cal 379 (380) : 46 Cal 959 (DB 
** AIR 1931 Cal 537 (541) : 59 Cal 155 (FB). — . _ 


8. Halsbury, Laws of England (Hailsham Edition), Vol. 20, para 199 ** AIR 1914 Cal 480 (481) (DB). 
(Eviction by person claiming under landlord.) ** AIR 1927 Cal 737 (738) : 55 Cal 689 (DB). 
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of possession. The reason of this rule was originally connected with the feudal system 
which once prevailed in that country and is to the effect that no man may be encouraged to 
injure or disturb his tenant in his possession whom by the policy of the feudal law, he ought 
to protect and defend.(9) Further that, because of the demise every part of the land was 
equally chargeable with the whole rent, therefore, the lessor shall not, by his own act, 
discharge any part from the burden during the continuance of such contract.(10) 


It has been held by the High Court of Madras that the doctrine of suspension as appli- 
cable in England, does not apply to this country, and that if the tenant continues in posses- 
sion of a part of the property, he will be liable to an abated share of the rent.(11) The High 
Court of Allahabad and the Chief Court of Oudh also appear to be of the same opinion.(12) 
The High Court of Sikkim has held that the doctrine of suspension of rent is not attracted in 
the case of forcible dispossession of tenant from a portion of suit premises.(13) 


The High Court of Calcutta has, however, applied the doctrine of suspension of rent 
not only to cases of eviction by the lessor of the lessee from a part of the demised prop- 
erty.(14) but also to cases of non-delivery of possession of a part of the demised prop- 


9. (1912) 15 Ind Cas 711 (716) (DB) (Mad). (Citing Bacon's Abridgment Vol. VII, page 62.) ** (1869) 12 
Suth WR 109 (109) (DB). 


[See (1901) 28 Cal 188 (190) (DB).] 

10. (1912) 15 Ind Cas 711 (716) (DB) (Mad). (Citing Baron Gilbert's Treatise on Rents.) 
[See (1896) 24 Cal 296 (304) (DB).] 
[See also (1900-01) 5 Cal WN 353 (355) (DB).] 


11. AIR 1928 Mad 380 (381) (DB) ** AIR 1923 Mad 459 (461) (DB). (Ordinarily, there will be propertionate 
reduction of rent according to the area unless one side or the other shows that the lands lost possession of 
were of superior or inferior quality, when that factor would have to be considered in ascertaining the 
proportion.) ** (1912) 15 Ind Cas 711 (716, 717) (DB) (Mad). 


12. 1965 All LJ 1019 (1026) (DB). (AIR 1964 All 343, Overruled; AIR 1952 All 125 Foll.) ** AIR 1952 All 
125 (127) : 1951 All WR (HC) 158. (Where a lessee is evicted by the lessor from a portion of the pre- 
mises, the lessee is liable to pay rent for the premises in his possession in spite of the rent being a lump 
sum, in the sense that it is not stated in the lease as being apportionable with reference to particular 
portion of the leased premises, provided it is possible for the Court to determine the proportionate rent of 
premises in possession of the lessee — AIR 1943 PC 24, Explained.) ** AIR 1929 All 52 (52) ** AIR 
1920 Oudh 125 (126). (A tenant who holds both cultivated and uncultivated land, the latter under a grove- 
tenure, at a certain rental and who is ejected from the cultivated portion is liable to pay proportionate rent 
for the remainder.) 


13. AIR 1984 Sikkim 1 (5) : (1983) 2 Rent CJ 304. 


14. AIR 1975 Cal 418 ** AIR 1951 Cal 338 (341) : ILR (1952) 1 Cal 59 (DB). (Lump rent fixed for whole 
land — Landlord wrongfully evicting tenant from portion of land — Landlord not entitled to claim any 
rent— 12 Suth WR 109, Rel. on — AIR 1943 PC 24, Dist.) ** AIR 1933 Cal 566 (571) : (1910) 8 Ind Cas 
30 (31) (DB) (Cal) ** (1910) 6 Ind Cas 478 (480, 481) (DB) (Cal) ** (1910) 5 Ind Cas 105 (106) (DB) 
(Cal). (Substantial interference amounts to eviction.) **AIR 1925 Cal 1187 (1188, 1189) (DB) ** (1913) 
21 Ind Cas 957 (958) (DB) (Cal). (Dispossession by subsequent tenant.) ** (1913) 18 Ind Cas 621 (622) 
(DB) (Cal) ** AIR 1922 Cal 153 (154, 156) : 49 Cal 1019 (DB). (No eviction — Tenant held liable to 
proportionate rent under circumstances of the case.) ** AIR 1919 Cal 1004 (1005) (DB). (Where one of 
several landlords who jointly let out land to the tenant, dispossesses, the tenant, the entire rent is sus- 
pended during the time tenant is kept out of possession.) ** AIR 1919 Cal 379 (380, 381} : 46 Cal 956 
(DB) ** AIR 1918 Cal 8 (9) (DB) ** AIR 1917 Cal 177 (178, 179) (DB) ** AIR 1917 Cal 80 (81) : 41 Ind 
Cas 91 (DB) #* AIR 1915 Cal 554 (554) (DB) ** AIR 1914 Cal 480 (481) (DB) ** AIR 1935 Cal 134 
(137) (DB) ** AIR 1932 Cal 385 (386) (DB) ** AIR 1934 Cal 146 (148) (For application of principle. 
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erty.(15) The High Courts of Assam, Patna and the Judicial Commissioner's Court of Nagpur 
have also taken a similar view.(16) If one of the joint tenants surrenders possession of his 
portion in his occupation to the landlord without consent of the other joint tenant, the 
doctrine of suspension of rent applies.(17) Under a lease of a theatre the party agreed to 
spend certain sum for structural alterations by a letter and thereafter entered into registered 
document in respect of the same property. In such a case the suit on the basis of the first 
letter in respect of reduced rent is maintainable.(18) 


In some cases(19) it has been held that the English doctrine is not to be rigidly applied 
in this country, but should be applied only as rule of justice, equity and good conscience, 


land from which lessee is dispossessed should be proved to be part of tenancy and dispossession should 
be wrongful or tortious.) ** AIR 1929 Cal 516 (519) ** AIR 1929 Cal 395 (396) (DB) ** AIR 1931 Cal 
537 (541) : 59 Cal 155 (FB). (AIR 1921 Cal 220, Overruled on another point.) ** AIR 1931 Cal 397 (398) 
(DB). (Mere obtaining of a decree for possession by the tenant is not sufficient to defeat the tenant’s right 
to suspension of entire rent for eviction from a portion of the demised premises.) ** AJR 1929 Cal 568 
(571) : 57 Cal 137 (DB) ** AIR 1928 Cal 428 (430) (DB). ** AIR 1923 Cal 162 (163) (DB) ** (1900) 5 
Cal WN 353 (355) (DB) ** AIR 1925 Cal 805 (806) (DB). 


[See also AIR 1948 Cal 222 (223, 224) : ILR (1945) 1 Cal 96 (DB). (The English doctrine of suspension 
of rent on a dispossession of the tenant by the landlord ought not to be applied to agricultural tenancies in 
Bengal, as a matter of course, specially where they are of a permanent character.) ** AIR 1935 Cal 554 
(555) (DB). (Onus is on one of the tenants to prove the fact of dispossession and extent of it.) ** AIR 1933 
Cal 290 (292) : 60 Cal 247 (DB). (Plea of suspension of rent on account of dispossession by landlord — 
Onus is upon tenant to prove dispossession and not upon the landlord to prove restoration where finding 
in previous suit was that tenant was dispossessed by landlord. AIR 1931 Cal 537 (FB), Relied on.) ** AIR 
1921 Cal 303 (304) (DB). (Obiter.) ** (1911) 9 Ind Cas 568 (571) (DB) (Cal). (A tenant’s right to suspen- 
sion of entire rent for eviction from a substantial portion of land of the tenancy continues till effective 
Steps are taken by the landlord to restore him in possession.) 


15. AIR 1919 Cal 378 (380, 381) : 46 Cal 956 (DB). 


[See also AIR 1928 Cal 137 (138) (DB). (But the right to suspension of rent may be lost by acquiescence 
by payment of full rent for over 60 years.)] 


16. AIR 1961 Assam 52 (53) : ILR (1958) 10 Assam 121. (Landlord’s act amounting to tortious eviction of 
tenant from part of house — Landlord not entitled to any rent till possession is restored — AIR 1951 Cal 
388, Rel. on.) ** AIR 1952 Pat 325 (327) : ILR 27 Pat 1139 (DB). (17 Pat 451 (FB), Rel. on.; AIR 1940 
Pat 45, Reversed.) ** AIR 1939 Pat 356 (357) (DB). (AIR 1938 Pat 379, Reversed. Lump rent for the 
whole area.) ** AIR 1928 Pat 428 (429) ** AIR 1926 Pat 513 (514). (A tenant, who has been dispos- 
sessed of a portion of his holding by the landlord, can withhold Payment of the rent of the entire holding. 
Even though his right to recover possession of the dispossessed portion has become barred by limitation.) 
** AIR 1918 Pat 335 (335) (DB) ** AIR 1917 Pat 34 (34) (DB) ** AIR 1935 Pat 38 (39) : 14 Pat 323 
(DB) ** (1909) 5 Nag LR 47 (49). 

17. ILR (1970) 2 Delhi 744. 


18. (1969) 2 Andh WR 33. 


19. AIR 1951 Cal 338 (341) : ILR (1952) 1 Cal 59 ** (1951) 55 Cal WN (3 DR) 77 (81) (DB) ** (1945) 49 
Cal WN 470 (472) (DB) ** (1935) 40 Cal WN 166 (172) (DB) ** AIR 1927 Cal 737 (738, 739) : 55 Cal 
689 (DB) ** AIR 1926 Cal 1148 (1149) (DB). (To justify a suspension of entire rent it must be shown that 
the eviction was the act of the landlord, done not merely accidentally owing to want of knowledge of the 
real boundaries, but with the deliberate intention of depriving the tenant of the enjoyment of the demised 
premises.) ** AIR 1926 Cal 908 (910) (DB). (Tenants would not be entitled to suspension of rent only 
because of a mistake of the landlord in including certain portion of land, in a previous decree not compris- 
ing in the subject-matter of that suit, and consequently having it sold, as the tenants could have corrected 
the mistake in a subsequent suit.) ** AIR 1934 Pat 653 (655) : 13 Pat 396 (DB) 
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and in other cases.(20) Where possession of a part of the property is not given, but the 
tenant has taken possession of the other part, or acquiesced in the non-delivery by payment 
of rent, or the non-delivery was due to some bona fide mistake, there should be an appor- 
tionment and not a suspension of rent. 

It has further been held that the doctrine, of suspension rests upon the facts that the 
tenure is an entire and indivisible one, the rent being fixed as a lump sum for the entire 
land(21) and that where the rent is separately assessed for separate parcels of the property 
demised, the doctrine is not applicable.(22) Before the decision of the Privy Council in 
Katyayani Debi v. Udoy Kumar,(23) it was held that the fact that rent was fixed at so much 
per acre, did not prevent it from being an entire rent so long as the rent was equally charge- 
able on every part of the property.(24) In Katyayani Debi's case,(25) which was one of 
eviction by a paramount title of the lessee from a part of the demised property their Lord- 
ships of the Privy Council observed. 

"The doctrine of suspension of payment of rent, where the tenant has not been put in possession of 
part of the subject leased, has been applied where the rent was a lump rent for the whole land leased 
treated as an indivisible subject. It has no application to a case where the stipulated rent is so much 
per acre or bigha.” 

This observation of their Lordships has given rise to a conflict of decisions. On the 
one hand, it has been held that, where rent is fixed so to much per bigha or acre, the doctrine 
of suspension has no application to the case.(26) On the other hand, the view has been 


20. AIR 1941 Cal 384 (385). (The Court should consider whether the landlord’s failure to put the tenant in 
possession of the entire demised area was due to some mistake as to the extent of the boundaries or some 
other bona fide act.) ** AIR 1922 Cal 153 (156) : 49 Cal 1019 (DB). (In this case the lessee was aware at 
the time of taking possession that some part of the land was in the possession of a third party.) ** AIR 
1921 Cal 806 (807) (DB). (By long acquiesence.) ** (1938) 42 Cal WN 1030 (1031, 1032) (DB). (Failure 
to give possession of part of the property — Lessee acquiescing in such failure for 55 years — No suspen- 
sion but abatement.) ** AIR 1925 Cal 805 (806) (DB). (But there is exception, namely, that there will be 
only an abatement of rent where with the knowledge of the tenant, before he entered into the land, a 
portion of it had been let to another and was in that other’s possession.) ** (1909) 2 Ind Cas 123 (125) 
(DB) (Cal). (It may be questioned how far the technicalities to be found in the English law should be 
allowed to affect the relations of landlord and tenant in this country.) ** AIR 1915 Cal 554 (555) (DB) ** 
(1910) 37 Cal 293 (313) (DB) ** AIR 1925 Cal 1187 (1188) (DB). (Acquiescence.) 

[See also AIR 1918 Cal 525 (525, 526) (DB) ** (1926) 91 Ind Cas 686 (687) (DB) (Cal).] 

21. AIR 1951 Cal 338 (341) : ILR (1952) 1 Cal 59 (DB) ** AIR 1929 Cal 395 (396) (DB) ** (1913) 21 Ind 
Cas 957 (957) (DB) (Cal). (Per Caspersz, J.) ** AIR 1914 Cal 480 (481) (DB) ** (1938) 42 Cal WN 1030 
(1031, 1032) (DB) ** (1897) 24 Cal 296 (305) (DB) ** AIR 1935 Cal 134 (137, 139) (DB) ** AIR 1934 
Pat 653 (655) : 13 Pat 396 (DB). 

[See also AIR 1932 Cal 385 (386) (DB).] 

22. AIR 1948 Pat 157 (157) (Pr 2) (DB) ** (1896) 24 Cal 295, (305) (DB) ** AIR 1929 Cal 130 (131) (DB) 
** ATR 1943 Cal 91 (92) : ILR (1942) 2 Cal 406. (AIR 1929 Cal 130, Foll.) ** (1910) 5 Ind Cas 352 (354) 
(DB) (Cal). 

[See also AIR 1938 Cal 690 (691). (Onus is on the tenant to prove dispossession.)] 

23. AIR 1925 PC 97 (99) : 52 Ind App 160. 

24. (1901) 28 Cal 188 (189) (DB). 

[See also (1907) 34 Cal 191 (196) (DB).] 

25. AIR 1925 PC 97 (99) : 52 Ind App 160. (The facts as explained in AIR 1931 PC 104 (which was also in 
connexion with same matter) show that it is a case of eviction by paramount title.) 

26. AIR 1929 Cal 568 (571) : 57 Cal 137 (DB) ** AIR 1929 Cal 516 (519) ** AIR 1926 Cal 1226 (1227) 
(DB) ** AIR 1927 Cal 951 (952) ** AIR 1931 Cal 397 (398) (DB) ** AIR 1939 Pat 356 (357). (As- 
sumed.) 
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taken that their Lordships observations refer only to cases of non-delivery of possession 
and not to cases of eviction, and, provided there is an indivisibility of the tenure, the ques- 
tion of lump rent or a rental at so much per bigha is not relevant.(27) In the undermentioned 
decision of the Privy Council(28) a question arose as to suspension of rent in case of the 
lessor's failure to deliver possession of a part of the demised lands. The rent fixed was a 
lump sum and in a suit for rent by the lessor, the lessee raised the contention, nearly fifty 
years after the granting of the lease, that the failure of the lessor to deliver possession of a 
portion of the lands caused a suspension of the whole rent. The case was one from Bengal. 
In rejecting the contention and upholding the decision of the High Court holding that the 
landlord was entitled to apportionment of rent, the Privy Council reviewed exhaustively 
the trend of law in Bengal on this subject and laid down that in case of failure to deliver 
possession of a portion of the demised lands, the doctrine of suspension of rent should not 
be applied. Their Lordships expressly confined their decision to a case of failure to give 
possession and declined to express their view as to what would be the correct legal position 
in case of eviction. In the course of their judgment their Lordships referred to the previous 
decision of the Board in Katyayani's case and observed as follows as regards that case: 
"The observations of the Board in 52 I. A. 160 have only added to the perplexity since they have 
in some cases been wrongly taken to lay down that if the rent is a lump sum rent, then in all cases of 
failure to give possession of any part, there must be a suspension of the entire rent. They were in- 
tended only as showing that on its facts that case raised no question of suspension......" 

In Surendra Nath v. Stephen Court Ltd.(29) a case arising from Calcutta and relating 
to non-delivery of possession of a part of the demised premises the Supreme Court has held 
that the doctrine of suspension laid down in Neale v. Mackenize, (30) cannot be justified as 
a dependable rule to be adhered to notwithstanding hard cases. On the one hand, it is not 
equitable that when a tenant enjoys a substantial portion of the property of the landlord 
leased to him without much inconvenience, he should not pay any compensation for the use 
of the property, in other words, that he should enjoy the windfall. On the other hand, it is 
unfair that if a tenant is not given possession of a substantial portion of the property, he 
should be asked to pay any compensation for the use of the property, while he is taking 
appropriate measures for specific performance of contract. It will depend upon the circum- 
stances of each, case whether a tenant would be entitled to suspend payment of the rent or 
whether he should be held liable to pay a proportionate part of the rent. It has also been held 
in the above case that the applicability of the doctrine of suspension does not depend on the 
question whether the lease-hold is an agricultural tenancy or not. Their Lordships expressly 
left open the questions whether the doctrine of suspension of rent should or should not be 
applied at all the cases of eviction of the lessee by the lessor from a part of the property and 


27. AIR 1952 Pat 325 (327) : ILR 27 Pat 1139 (DB). (AIR 1949 Pat 45, Reversed.) ** (1951) 55 Cal WN (3 
DR) 77 (81) (DB). (The doctrine of suspension of rent can only be applied in this country as a principle of 
equity, justice and good conscience, and as such its application will be made to cases irrespective of the 
facts as to whether it is a case of lump rental or of rent of so much per bigha.) ** AIR 1933 Cal 566 (570, 
571) ** (1936) 40 Cal WN 166 (172) (DB). 

28. AIR 1943 PC 24 (28, 29) : 70 Ind App 18. 


29. AIR 1966 SC 1361 (1363) : (1966) 3 SCR 458. (Landlord failing to give possession of one out of three 
bed-rooms of demised premises — Tenant held not entitled to suspension of rent but must pay proportion- 
ate rent — AIR 1960 Cal 346, Reversed on another point. AIR 1943 PC 24 and (1836) 150 ER 635, 
Explained.) 


30. (1836) 150 ER 635 : 6 LJ Ex 263. 
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if so, whether it was limited to rents reserved as a lump sum and whether it was a rigid or 
discretionary rule. 

In order to constitute an eviction by the lessor for the application of the doctrine of 
suspension of rent, the act done by the lessor must be a wrongful or tortious act of dispos- 
session.(31) It must not be a mere trespass but must be something of a grave and permanent 
character done with the intention of depriving the tenant of the enjoyment of the demised 
property.(32) Further; there must be a substantial interference with the enjoyment of the 
property, though actual physical expulsion is not necessary.(33) A bona fide or innocent 
dispossession does not constitute an eviction by the lessor and is not a ground for suspen- 
sion of rent.(34) 

(A) Eviction by paramount title. 


Eviction by paramount title is a good defence to a suit for rent.(35) But in order to 
constitute such an eviction-- 


(1) it must have been from something actually forming part of the demised premises. 
(2) the party evicting must have a good title, and 
(3) the tenant evicted must have quitted against his will.36) 


31. AIR 1962 Punj 385 (387) : ILR (1962) 2 Punj 489 ** AIR 1961 Assam 52 (53) : ILR (1958) 10 Assam 
121. (Tortious act of dispossession.) ** (1958) 62 Cal WN 666 (669). (Where by his own conduct and by 
breach of contract, the landlord has made a portion of the premises uninhabitable but the tenant keeps the 
premises in his occupation by locking them, he is not entitled to suspension of rent but only to an abate- 
ment.) ** AIR 1951 Cal 338 (341) : ILR (1952) 1 Cal 59 (DB) ** AIR 1948 Pat 157 (157) (DB) ** (1947) 
ILR 26 Pat 321 (327) (DB). (Suit for arrears of rent against mokarraridars — Mokarraridars dispossessed. 
from the Mokarrari property in execution of a mortgage decree — Dispossession not wrongful — Suspen- 
sion of rent cannot be claimed by the mokarraridars.) ** AIR 1934 Cal 146 (148) ** AIR 1935 Cal 134 
(137) (DB). (Forcible and deliberate dispossession.) ** AIR 1934 Pat 653 (656) : 13 Pat 396 (DB). 


32. AIR 1941 Pat 417 (417). (Landlord realising rent of part of demised land from sub-tenant by mistake and 
not with intention of evicting tenant — Tenant not entitled to suspension of rent.) ** AIR 1936 Cal 135 
(138) ** (1936) 40 Cal WN 166 (172) (DB) ** (1896) 24 Cal 296 (304) (DB) ** AIR 1942 Pat 266 (267). 
Dispossession by landlord must be deliberate — Portion of tenancy included by mistake in kabuliyat 
executed by landlord in favour of third person — Plea of suspension cannot prevail.) ** (1912) 17 Ind Cas 
238 (241) (DB) (Cal) ** AIR 1934 Pat 75 (79) (DB) ** AIR 1926 Cal 1226 (1227) (DB) ** AIR 1926 Cal 
1148 (1148, 1149) (DB). (To justify a suspension of the entire rent it must be shown that the eviction was 
the act of the landlord and was done with the intention of depriving the tenant of the enjoyment of the 
demised premises or land and not that it was merely accidental resulting from ignorance of the parties as 
to the real boundaries of the land.) ** (1900) 5 Cal WN 353 (355) (DB) ** AIR 1926 Cal 908 (910) (DB). 


33. AIR 1961 Mad 28 (30) : 1960 Mad WN 618 ** (1951) 55 Cal WN (3 DR) 77 (81) (DB). (There must be 
proof of interference with beneficial enjoyment by reason of dispossession.) ** (1896) 24 Cal 296 (304) 
(DB) ** AIR 1936 Cal 135 (138). (Where a tenant claims suspension of rent owing to an encroachment of 
few inches on the leased premises by the erection of a platform by the landlord the question of fact which 
has to be determined is did the landlord by the erection of this platform do something of a grave and 
permanent character with the intention of permanently depriving the tenant of a portion of the subject- 
matter of the demise?) ** (1900) 5 Cal WN 353 (355) DB) ** (1910) 5 Ind Cas 105 (106) (DB) (Cal) ** 
AIR 1917 Cal 177 (178, 179) (DB) ** (1913) 21 Ind Cas 957 (958) (DB) (Cal). 


Also see S. 108 (c), Note 2. 


34. (1936) 40 Cal WN 166 (172) (DB). (Mistake about the extent of the property demised.) ** AIR 1941 Pat 
417 (417). 


35. (1874) 22 Suth WR 542 (543) (DB) ** 1882 Bom PJ 167 (167) (DB) ** AIR 1931 Cal 537 (541) : 59 Cal 
155 (FR) ** AIR 1929 Cal 22 (25) : 55 Cal 1013 (DB). S 


36. AIR 1959 Pat 562 (568) : ILR 38 Pat 806 (DB). (If there is nothing to show that the evictor had any better 
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Forcible expulsion is, however, not necessary.(37) If, upon a claim being made by 
title paramount the lessee consents to an attornment to such person or to change the title 
under which he holds, or enters into a new arrangement for holding under him, this will be 
an eviction by paramount title.(38) The mere institution of a suit for possession(39) or the 
mere apprehension of eviction is not sufficient.(40) 

Where the lessee is evicted by title paramount from the whole of the property de- 
mised, there is no liability upon the lessee to pay any rent at all.(41) Where eviction is from 
a part of the demised premises, there will be an abatement of the rent to the extent of the 
property lost to the lessee.(42) The doctrine of suspension does not apply to such cases.(43) 
In Imambandi Begam v. Kamaleshwari Pershad, (44) the lessor was unable to give posses- 
sion to the lessee of a part of the demised property by reason of a third person with para- 
mount title being in possession. Their Lordships of the Privy Council held that the lessee 
was in a position similar to that of a person who has been evicted from that part and that 
there was the same equity for apportionment as in the case of eviction. The word eviction 
used by their Lordships must be taken to mean eviction by a pramount title and not by the 
lessor himself. 


title, nor is there anything to show that the tenant gave as required by S. 108 (n), T. P. Act any notice to the 
lessor about the claim put forward by the evictor so as to enable him to protect his own interest or that the 
tenant made any enquiry as to the title of the two rival claimants the applicability of the doctrine of 
estoppel cannot be challenged by the tenant on the ground of eviction by title paramount.) ** AIR 1914 
Cal 730 (731) (DB) ** AIR 1935 Cal 368 (384, 385) : 62 Cal 346 (DB) ** AIR 1929 Cal 22 (25) : 55 Cal 
1013 (DB) ** AIR 1929 Cal 272 (275) (DB). 

37. AIR 1935 Cal 368 (385) : 62 Cal 346 (DB) ** AIR 1914 Cal 730 (731) (DB) ** AIR 1939 Cal 216 (218) : 
ILR (1938) 2 Cal 559 (DB) ** AIR 1929 Cal 22 (25) : 55 Cal 1013 (DB). 

38. AIR 1958 Mad 518 (519) : (1958) 1 Mad LJ 406 ** AIR 1950 Mys 9 (10) : 55 Mys HCR 299 (DB). 
(Where a third party dispossesses both lessor and lessee by purchase in execution of a decree by title 
paramount and the lessee subsequently attorns to such an owner by payment of rent, the title of the lessor 
becomes extinguished and there is a surrender of lease by operation of law. Hence, the lessor is not 
entitled to claim rent from lessee subsequent to period of eviction.) ** AIR 1935 Cal 368 (385) : 62 Cal 346 
(DB) ** AIR 1929 Cal 22 (25): 55 Cal 1013 (DB) ** AIR 1939 Cal 216 (218) : ILR (1938) 2 Cal 559 (DB). 
[See also AIR 1914 Cal 730 (731) (DB) ** (1825) 28 RR 375 (381) : 4 LIKB 2, Hill v. Saunders. ] 


39. AIR 1939 Cal 216 (218) : ILR (1938) 2 Cal 559 (DB). (It is essential that the person asserting such title 
should take possession or should be taken in the eye of law to have taken possession of the demised 
premises.) 

40. AIR 1936 Cal 628 (629) : 62 Cal 294 ** (1870) 14 Suth WR 85 (87) (DB). 

41. AIR 1925 All 275 (275) : 47 All 63 **(1864) 1 Suth WR 1 (2) (DB). 


42. AIR 1931 PC 104 (105, 107) ; 58 Ind App 141 ** AIR 1935 Cal 134 (138) (DB) ** AIR 1931 Cal 537 
(541) : 59 Cal 155 (FB) ** AIR 1923 Cal 429 (431) (DB) ** (1969) 12 Suth WR 109 (109, 110) (DB) ** 
(1968) 10 Suth WR 120 (121) (DB) ** (1910) 6 Ind Cas 206 (207) (DB) (Cal) ** AIR 1916 Cal 63 (64) : 
43 Cal 554 (DB). (But the lessor must show what is the fair rent of the lands out of which the tenant was 
not evicted.) ** AIR 1915 Cal 568 (570) (DB). 

43. AIR 1943 PC 24 (26, 28) : 70 Ind App 18 ** AIR 1935 Cal 134 (138) (DB). 


[But see (1873) 20 Suth WR 347 (348) (DB). (Case of eviction by paramount title — Doctrine of suspen- 
sion assumed to apply but as leased property fixed separate rent for separate mouzahs abatement was 
given.)] 

44. (1894) 21 Cal 1005 (1016, 1017) : 21 Ind App 118 (PC). 
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(B) Diluvion. 

Where the lessee is deprived of a part of the demised property by diluvion(45) or by 
earthquake(46) or other such similar causes there will be an abatement of rent to the extent 
of the property lost to the lessee, unless there is a contract to the contrary.(47) 

(C) Acquisition under the Land Acquisition Act. 


It has been held that where part of the demised property has been acquired under the 
Land Acquisition Act (1 of 1894) and the lessor has received compensation for the land 
acquired, he is bound to make an abatement of the rent.(48) But where the lessee received 
the whole of the compensation amount, he cannot claim any abatement of rent.(49) 

(D) Trespasser. 


An eviction by a trespasser is not a ground for abatement of rent.(50) The lessee must 
protect himself from illegal encroachment by other. If he fails to do so, this is no ground for 
prejudicing the landlord's claim for rent. (51) 

(E) Mistaken inclusion in lease of tenant's own property. 

Where the tenant's own property is by mistake included in the lease and there is no 
fraud or misrepresentation, the lease is not altogether void, but the lessee will be liable for 
the rent in proportion to the property of which he is given possession under the lease.(52) 


45. AIR 1948 Pat 322 (322) ** (1885) 11 Cal 625 (628) (DB). (Right to abatement is under the general law 
and as such passes with the land to the purchaser.) ** AIR 1931 Cal 537 (539) : 59 Cal 155 (FB) ** (1909) 
36 Cal 856 (858, 863) (DB) ** AIR 1921 Cal 220 (221) (DB) ** 1864 Suth WR Gap No. Act X Rule 42 
(43) (DB). (Title to rent is founded upon the presumption that the tenant enjoys the thing during the 
contract.) ** AIR 1916 Cal 962 (963) (DB). 


46. AIR 1914 Lah 42 (42). 


47. AIR 1963 Mad 94 (96, 97) (DB). (Lease of shandy tope for 5 years on certain annual rent — No provision 
in deed for remission of rent in case of loss due to unexpected causes beyond control of parties — Loss 
caused to shandy due to cyclone storm — Held, that in the absence of provision for remission of rent, same 
could not be granted by Court.) ** AIR 1962 Ker 239 (239) : (1962) 1 Ker LR 207. (Silting up of property 
leased — Tenant can claim abatement of rent from fair rent fixed or from contract rent if no fair rent is 
fixed.) ** AIR 1956 Trav-Co 59 (60) : ILR (1955) Trav-Co 606 (DB). (Lease for 3 years at fixed annual 
rent — Crops raised by tenant in second year destroyed by floods — Lessee is not liable to pay rent for that 
year.) ** AIR 1945 Pat 300 (305) : ILR 24 Pat 197 (DB). (Where parties to the lease specifically agreed 
that in spite of land being lost by diluvion or damage being caused by flooding, the lessee was to remain 
liable to pay the whole of the rent stipulated for, S. 108 (e) could not be invoked.) ** (1912) 15 Ind Cas 
458 (458) (DB) (Cal). 


48. (1884) 10 Cal 544 (546) (DB) ** (1883) 9 Cal 571 (573) (DB). (Landlord and tenant taking a moiety of 
the compensation as per agreement — Tenant held entitled to abatement of rent.) ** AIR 1914 Mad 113 
(113) ** (1871) 16 Suth WR 201 (202) (DB). 

49. (1882) 10 Cal LR 526 (528) (DB). 

50. AIR 1964 Pat 59 (60) : 1963 BLJR 965 (DB) ** AIR 1938 Cal 690 (692) ** AIR 1925 PC 97 (98) : 52 Ind 
App 160 ** AIR 1923 Cal 429 (430) (DB) ** (1870) 14 Suth WR 273 (274) (DB). 


51. AIR 1925 PC 97 (98) : 52 Ind App 160 ** AIR 1922 Cal 87 (92) : 49 Cal 948 (SB) ** (1907) 34 Cal 191 
(196, 198) (DB). (Dispossession by other lessee under the same landlord without his authority.) ** AIR 
1938 Cal 690 (691, 692). (Thus where A let out certain land to B in a mouza and other tenants of A in that 
mouza dispossessed B on their own initative it is for B to recover the land from the tenants.) 


[See also (1864) 1 Suth WR 1 (2) (DB).] 
52. (1912) 39 Cal 1016 (1027) (DB). 
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(F) Surrender by tenant. 
Where the lessor accepts a surrender of a part of the land from his tenant, he cannot 


claim rent for the portion.(53) 


(G) Miscellaneous. 

Where A usufructuarily mortgaged his land to B who leased it back to A, it was held 
that in a suit for rent by B, A was not entitled to a reduction of rent on the ground that B did 
not advance the full amount of consideration shown in the mortgage document(54) or on 
the ground that he was entitled to relief under a Local Agricultural Relief Act.(55) 


The fact that the lessor has taken a lesser rent for some years than that actually due, 
will not disentitle him from claiming the rent at the stipulated rate.(56) Similarly, the right 
to realise cess, like the right to realise rent, accrues periodically and, if, the claimant, for 
any particular period chooses, either deliberately or through misapprehension of his right 
to accept in satisfaction of his due less than he is entitled to, his act will not estop him from 
claiming his full dues for a subsequent period.(57) 

Where the leased property consists of certain villages identified by boundaries given 
and the rent fixed is not calculated with reference to the extent of lands at all, the lessee 
cannot claim any abatement of rent on the ground that the lessor failed to deliver posses- 
sion of the total extent of lands mentioned in the lease deed.(58) Under a thick settlement of 
certain villages the defendant undertook to make collections from the tenants and to pay a 
fixed annual sum as rent to the plaintiff. During the currency of the thick the rents of tenants 
were reduced by the Rent Reduction Officer. It was held that the defendant was not entitled 


53. AIR 1940 Pat 516 (523) : 19 Pat 433 (DB). 


54. AIR 1943 Mad 220 (221). (Possessory mortgage — Property leased back to mortgagor — Mortgage binding 
only to extent of one-fourth its nominal amount — Held, that although lease back might be by way of 
machinery for collection of interest on mortgage, mortgagee lessor was entitled to recover rent under the 
lease at the contract rate — There could be no propotionate reduction of the rent.) 


55. AIR 1964 All 370 (371): 1964 All WR (HC) 47. (Usu fructuary mortgage of a house — Mortgagor continu- 
ing to reside in it under a rent note executed simultaneously is a tenant and as such liable to pay rent — No 
relief can be claimed by mortgagor under U.P. Agriculturists Relief Act in respect of the rent.) ** AIR 
1952 Mad 292 (292) : (1951) 2 Mad LJ 589. (In the case of usufructuary mortgage and lease back, so long 
as the mortgagor does not take any step to redeem the mortgage, the mortgagee in a suit for rent will be 
entitled to a decree for the entire rent due to him under the lease deed. The mortgagor cannot contend that 
he is only liable to pay interest by invoking the aid of Ss. 9A and (9) (a) (1), Madras Agriculturists Relief 
Act (4 of 1938).) 


56. ILR (1951) 1 Cal 133 (135, 136) (DB), (“Hajat Kami” is temporary abeyance of rent. The temporary 
abeyance depends upon the will of the landlord. It can be withdrawn at any moment by him without 
assigning any reason and full amount of rent claimed.) ** AIR 1916 Cal 104 (105) (DB) ** AIR 1917 Cal 
734 (735) (DB) ** (1913) 41 Cal 493 (506) : 40 Ind App 223 (PC) ** AIR 1929 Pat 717 (719): 9 Pat 487 
(DB). (But where the conduct of the landlord shows that he has sued the tenant on the basis of the reduced 
rent as if that was the rent payable for the land, it may be presumed that the landlord has waived the right 
to recover higher rent.) ** (1912) 14 Ind Cas 817 (818) (DB) (Cal) ** (1909) 2 Ind Cas 160 (161) (Cal) ** 
AIR 1917 Mad 143 (144) (DB) ** (1903) 26 Mad 195 (196) ** (1899) 22 Mad 261 (264) (DB). (As 
agreement therefore by which the landlord agreed to accept the lower rate of rent than what was specified 
in the registered lease, and in pursuance of which he did accept such reduced rent for a number of years 
cannot be proved in a suit for rent at the rate provided in the registered lease.) ** (1904) 14 Mad LJ 477 
(479) (DB). (Non-payment of rent.) 


57. AIR 1952 Pat 239 (241) : ILR 31 Pat 187 (DB). 
58. AIR 1923 Mad 459 (460) (DB). 
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to a proportionate reduction in the absence of a term in his contract to that effect.(59) 


A tenant who has a grievance on account of the denial of an amenity to which he 
claims to be entitled could or can seek recourse under the provisions of S. 7-D of the U. P. 
Rent Act (3 of 1947). When that is so, there can be no suspension or abatement of rent itself 
payable by the tenant to the landlord. Thus where the contracted rent did not include charges 
for electric current and the current to be supplied by the landlord to the tenant had to be 
separately paid for by the tenant in accordance with the reading in the sub-meter installed 
in the tenant's accommodation, it was held that the tenant was not entitled to any abatement 
of rent on the ground of non-supply of electric current to him by the landlord. (60) 


See also the undermentioned cases.(61) 

(m) the lessee is bound to keep, and on the termination of the lease to restore, 
the property in as good condition as it was in at the time when he was put in posses- 
sion, subject only to the changes caused by reasonable wear and tear or irresistible 
force, and to allow the lessor and his agents, at all reasonable times during the 
term, to enter upon the property and inspect the condition thereof and give or leave 
notice of any defect in such condition; and, when such defect has been caused by 
any act or default on the part of the lessee, his servants or agents, he is bound to 
make it good within three months after such notice has been given or left: 


Synopsis 
1. Scope. 5. Right of entry upon the property. 
2. “Keep....in as good condition... possession.” 6. Notice. 
3. “Reasonable wear and tear.” 7. Contract to the contrary. 
4. “Irresistible force.” 8. Liability to third persons for damage caused as 


a result of non-repair. 


ee 
59. Appeal No. 164 of 1944, D/- 6-2-1947 (DB) (Pat). 
60. AIR 1978 All 144. 


61. 1969 Ker LT 941. (The liability of lessee to his landlord not affected by reduction of rent in fair rent 
proceedings between the lessee and the sub-lessee.) ** 1964 Raj LW 12 (16, 17). (Suit by landlord for 
arrears of rents at rate according to agreement — Tenant not availing of remedy provided under law for 
fixation of fair rent i.e. under S. 6 of Raj. Act 17 of 1950 — Tenant cannot plead that rent agreed was in 
excess of standard rent without having first filed suit for fixation of standard rent.) ** AIR 1961 Raj 18 
(21) : ILR (1960) 10 Raj 753. (Shop owned by three persons jointly leased on rent — Tenant purchasing 
share from one — Suit by others to recover arrears of rent and eviction — Landlords not entitled to a decree 
for eviction of the tenant from the entire shop — They are only entitled to a decree for joint possession and 
for proportionate rent.) ** (1959) 1 Mad LJ 244 (245, 246). (Lease of land from a devasthanam — Uncon- 
ditional agreement to pay rent at a particular quantity — Equitable principles to grant remission, not open.) 
** 1957 Andh LT 112 (117) (DB). (Where the plaintiff based the right to collect rents on the lands in a 
village for a period of six years and subsequently the Madras Estates Land (Reduction of Rent) Act (30 of 
1947) and the Madras Estates (Abolition and Conversion into Ryotwari) Act (26 of 1948) were passed 
reducing the rents in the village and notifying the village respectively, Held, that as the enactments came 
into force only after the expiry of the term fixed under the lease deeds the defendants could have enforced 
the entire term of the contract even before the Acts came into force and the statutory changes were not so 
fundamental as to strike at the root of the contract.) ** (1953) Ajmer LJ 154 (156). (In a suit for rent of a 
house the Court cannot reduce any amount on the ground of the house being out of repairs, where the 
house was already in that condition at the time of the execution of the rent note.) 


474 [S108 Cl(m) N 1] Rights and Liabilities of lessor and lessee 


1. Scope. 


This clause refers to the liability of the lessee for what is known as permissive waste 
in English law. Clause (0) refers to his liability for what is known as voluntary waste in 
English law.(1) A waste which consists in permitting the demised property to become ruin- 
ous is called premissive waste and a waste which consists in doing unauthorised acts which 
alter the character of the demised property is called voluntary waste.(2) In the undermentioned 
case.(3) waste in law was defined as any authorised act of a tenant in possession which 
tends to the destruction of the tenement or to the injury of the inheritance. In the absence of 
an express covenant on the subject, the English law implies a covenant on the part of the 
lessee that he will use the buildings in a tenantable and proper manner and deliver up 
possession to the landlord at the termination of the tenancy in the same condition as de- 
mised, reasonable wear and tear excepted.(4) 

This clause enacts, in substance, the above rule. While there is no general rule of law 
apart from contract or statute to compel the lessor to repair the demised property, there is an 
implied obligation on the part of the tenant to keep the premises wind and water-tight and 
to make fair and tenantable repairs.(5) A tenant occupying the premises is entitled to make 
necessary repairs to the wall and the roof to keep the premises habitable, windproof and 
waterproof. It is the duty of the landlord to keep the premises habitable, but on his omitting 
to do so, the tenant cannot be denied from doing the needful. In instant case Rs. 5000/- were 
spent on repairs. No major repairs could be done in such meagre amount.(6) But the doc- 
trine of permissive waste is to be applied under the rules of general common sense and goes 
no further than that a tenant is bound to take reasonable care of the property entrusted to 
him and see that through no neglect of his own it is irreparably damaged.(7) 

It is not competent for a lessor to compel rebuilding or reconstruction by the lessee 
under this clause.(8) Where the suit was for recovery of possession and thus, the dispute 
was whether the lessee was under an obligation to restore the possession of leased property, 
stay of suit could not be sought on the ground that Clause (m) of Section 108 of T. P. Act 
should be read into every lease as the dispute would clearly not fall within ambit of Clause 
(m) of Section 108. On the terms of Clause (m) the only dispute that can possibly arise after 
the termination of the lease is whether the Property is in as good condition as it was when 
the lessee entered into possession, allowance being given for changes caused by reasonable 
wear and tear or irresistible force.(9) 


Section 108, Clause (m) — Note 1 
1. AIR 1917 Bom 34 (36). 
2. Topham, New Law of Property, pages 51, 52. 
3. AIR 1954 Trav-Co 239 (240) : ILR (1953) Trav-Co 595. 
4. Woodfall, Landlord and Tenant, 22nd Edn., page 215. 


5. AIR 1923 Cal 524 (525) (DB) ** AIR 1927 Bom 115 (118) : 51 Bom 274 (DB). (This clause imposes a 
qualified obligation on the tenant to repair.) ** AIR 1917 Bom 46 (51). 


6. 1994 All LJ 941 (944) : 1994 (1) All Rent Cas 149, 
7. AIR 1917 Bom 34 (36). 


8. AIR 1956 Cal 187 (187). (The expression “wind and water-tight” in S. 38 (3) of W. B. Premises Rent 
Control Act does not give any higher rights to the tenant than what are to be found in the ordinary law.) 


9. AIR 1981 J & K 68 : 1981 Kash LJ 234. 
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If the tenant has done anything contrary to the provisions of any of the Clauses (m), 
(o) or (P) of S. 108, the tenant becomes liable to be evicted. The tenancy is determined on 
passing of the decree and building falls vacant by his actual eviction. Till such a date the 
tenant continues to be a tenant and enjoys all rights of the tenant and is liable to the statu- 
tory restrictions created under the relevant law.(10) 


Clauses (m), (0) and (P) of S. 108 would not be attracted to the property not covered 
by lease. The word “property” in those clauses means only the premises demised and not 
any other property. If the lessee occupies property not covered by lease, his occupation 
would be that of trespasser or unauthorised occupant. He cannot be treated as tenant qua 
that property.(11) Violation of Cl. (m) of S. 108 was alleged on ground that because of 
installation of heavier than agreed printing machine on ground floor by the tenant, the walls 
of 2nd and 3rd floor of the building got damaged. There was no damage to the ground floor 
room where the printing machine was installed. Held the landlord failed to satisfactorily 
prove violation of Cl. (m) of S. 108. Even assuming that damage was caused by the tenant, 
the violation of Cl. (m) of S. 108 must relate to the premises comprised in the tenancy and 
not in any other premises.(12) 

2. “Keep........ in as good condition.......... possession.” 

The tenant is bound to keep and restore the property to the lessor in as good condition 
as it was when he received it.(1) Consequence of determination of lease by efflux of time is 
provided under S. 108 (m) whereunder the lessee must restore the property in good condi- 
tion to the landlord.(2) To carry out any repairs in order to keep the building by the lessee 
in a good condition, in the state in which he had taken it on lease, specific agreement is not 
required at the time of inception of lease. (3) Even in the absence of an express clause in the 


10. 1987 (1) Ren C.J. 351 (354) (Gauhati) ** AIR 2009 (NOC) 585 (Cal). (No allegation of violation of Cls. 
(m), (0), (p) of S. 108 — Suit for eviction against cannot be decreed on grounds of violation of Cls. (m), 
(0), (p) of S. 108.) 


11. AIR 1998 Cal 292 (298) : 1998 (2) Cal HN 362. 
12. 1990 (2) Cal HN 346 (351). 
Section 108, Clause (m) — Note 2 


1. AIR 1965 Pat 413 (414, 415). (An improvement made by the tenant by taking electric connection in 
premises let out to him does not amount to a breach of the tenancy or to waste. AIR 1959 Pat 1 (FB) and 
(1892) 2 Ch 253, Foll.) ** (1964) 1 Andh WR 337 (340, 341). (Suit for possession by lessor against 
lessee from a portion of demised land and for mandatory injunction for demolition of wall constructed 
by lessee on allegation that it was an encroachment on his land — In absence of special contract lessee 
cannot be ejected from portion of property — Nor can injunction be granted — Defendant would be liable 
on the termination of the lease or on his ejectment, as the case may be to restore the property to the 
plaintiff in the same state in which it was granted on lease to him, that is to say he will have to remove 
it.) ** AIR 1962 Cal 78 (81, 82) (DB) ** AIR 1955 Trav-Co 277 (278) : ILR (1955) Trav-Co 666 (DB) 
** ILR (1955) Trav-Co 1262 (1268, 1271). (Building lease — Right of tenant to carry out repairs on 
failure of landlord to do it — Tenant entitled to maintain it in such condition as is fit to be used for the 
purpose for which it was let — Repairs necessitating renewal and replacements of parts — Incidents of 
lease will continue to attach to subject-matter of lease notwithstanding such alteration. Lessor cannot 
get premature termination of lease by failing to carry out repairs and allowing the building to be de- 
stroyed by natural causes.) ** AIR 1951 Raj 120 (121). (Omission on the part of a tenant of land to put 
manure can be no detriment to the land.) ** (1899) 1 Bom LR 191 (194) (DB). 


2. 1992 (1) BLIR 165 (168). 
3. (1981) 10 Tax Law Rev 753 (753) (DB) (Punj). 
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lease agreement obliging the lessee to restore the property in as good a condition as it was 
when it was put in possession thereof obligation would be implied by virtue of S. 108(m) 
for purposes of Art. 86 Limitation Act. (4) He is bound to preserve the boundaries of the 
land he holds as tenant and not to permit them to be destroyed. This is especially so, where 
he holds adjoining land of his own. If he does not do so he is bound to make good to the 
landlord the quantity of the land to which the latter is entitled.(5) Where a lessee entered 
into a covenant to keep a house in good condition it was held by Fletcher-Moulton, L. J., in 
Lurcott v. Wakeley and Wheeler. (6) that the covenant involved an obligation on the part of 
the coveneator to do all that is necessary to maintain it as a habitable house and, if neces- 
sary, to pui it in that condition, whether the means to that end consisted of repair or renewal, 
though the nature of the obligation would vary according to the age and character of the 
house. Thus, in the case of a thatched old shed made of very flimsy materials like bamboo 
and arecanut stem, repairs would imply renewal and replacement of parts that have de- 


cayed.(7) p 

The obligation of the lessee under this clause to make repairs extends to constructions 
as would bring back the structure to its original condition and not to replace it by a structure 
of a different type.(8) This clause in fact operates as a prohibition upon the tenant to make 
any structual alterations and additions. If such alterations are not authorised, it would be a 
breach of covenant under this Clause.(9) A tenant of the mud structure who made alter- 
ations without the consent of the lessor and unauthorised alterations will amount to a breach 
of the covenant. Repair implies renewal and replacement of parts that have decayed. If the 
floor has become rotten tenant can put new floor, but he is not entitled to make any alter- 
ation by lowering it or make any change in the portion of the building.(10) the tenant closed 
verandah which was for common use and fixed iron grills by boring walls and roof of the 
shop room, without consent of the landlord. The tenant effected unauthorised construction 
and the same was liable to be removed by him.(11) 


In the undermentioned case,(12) where a tenant covenanted to keep the premises “‘in 
as good repair and condition as the same are now in.” it was held that the tenant would 


4. 1977 J & K LR 570 (576) (DB). 

5. (1883) 6 Mad 263 (265, 266) (DB) ** (1901) 5 Cal WN 846 (858) (DB) ** (1813) 13 RR 76 (77) : 2 Ves 
& B 263 : 35 ER 319, Attorney-General v. Fullerton. 
[See also (1878) 47 LJ Ch 323 (324) : 7 Ch D 871 : 38 LT 285 : 26 WR (Eng) 420, Spike v. Harding 
(Action to ascertain boundaries can be brought by the landlord during term of tenancy.)] 

6. (1911) 80 LIKB 713 (722) : (1911) 1 KB 905 : 104 LT 290: 55 SJ 290. 


7. AIR 1953 Trav-Co 462 (463) : (“Repair includes replacement of parts,......Many and in fact most repairs 
imply that some portion of the total fabric is renewed that new is put in place of old” Per Fletcher-Moulton 
L. J. in Lurcoit v. Wakeley, (1911) 1 KB 905 (918) : 80 LIKB 713.) 


8. AIR 1964 All 417 (417) (Pr 3). (Where tiled roof of the demised house was badly damaged and leaking 
and the tenant wanted to replace it by a cement concrete slab at his own expense it was held that replacing 
the old roof by a new different type did not amount to repairing it and the tenant was not entitled to do it 
even if he agreed to forego the payment of its cost by the landlord.) 


9. AIR 1962 Cal 78 (81, 82) (DB). (Conversion of the verandah into a room comes within this principle. It 
is a breach of Cl. (m). of S. 108. So also is the building of a wall on the roof which comes under Cl. (m).) 


10. AIR 1981 Delhi 77 (79, 80) : (1980) 18 Delhi LT 372. 
11. ILR (1991) 3 Ker 568 (570). 
12. (1918) 87 LIKB 510 (512) : 34 ILR 455, Jones v. Joseph. 
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commit a breach of the covenant if he allowed the property to become infested with bugs. 


Where the damage to leased premises was caused by the use of the premises for 
storing salt and such damage the tenant had agreed to repair at his own costs the damage in 
question would not be the result of ordinary wear and tear within the meaning of the term 
under S. 108(m).(13) Where the evidence of record showed that tenant made holes in walls 
to fix air coolers, removed brass taps and replaced them with plastic taps, caused damage to 
the water reservoir tank, sub-let the premises, shifted to new premises constructed by him 
and did carry out repairs to the damaged premises before sub-letting, his eviction was 
proper.(14) Where tenant caused damage to collaposible gate and put up concrete elevation 
floor in tenanted property, he was liable to be evicted.(15) Tenant enclosed verandah, which 
was intended for common use, by fixing iron grills. He had to bore the walls and roof to 
facilitate said construction. The construction made without consent of landlord is liable to 
be removed.(16) 


Where the lessee of a radio station covenanted to keep the demised premises in mod- 
ern, up-to-date, in good repair and operating condition, it was held that the demised pre- 
mises as let were to be kept in modern and up-to-date condition and the lessee was under no 
obligation to acquire additional land if found necessary.(17) A tenant at will is liable in law 
only for voluntary waste. In the case of a tenant at will the obligation is only to ensure that 
his own conduct does not contribute to the deterioration of the tenanted premises. Where 
the tenant made it plain that he was not in possession and he had no objection in the land- 
lord taking possession and it was also clear that the deterioration of the building was subse- 
quent to that and there was nothing in the plaint to show how the building happened to fall 
and what particular duty the tenant failed to perform so as to render himself answerable for 
the loss, it could not be said that the tenant failed to perform any obligation of his. There 
was no obligation on his part as a tenant at will to do anything more to safeguard the 
property. To carry out necessary repairs of course was not the obligation of a tenant at 
will.(18) Where a tenant constructs fallen portion of premises no absolute injunction could 
be granted against it as the tenant is bound to restore property in same shape.(19) 


Where it was not established that tenant by making addition and alteration, has en- 
croached tenancy of others or has deprived other tenants of right of using common bath, 
eviction decree passed on such ground was illegal.(20) 

Damage of minor nature resulting from doing something necessary for proper user of 
property will not entitle landlord to seek eviction of tenant. Tenant was having sarafi shop. 
In order to put a show case, cutting part of pillars without making pillars unsafe or infirm, 
was necessitated. Landlord could not evict tenant on this ground.(21) 


13. 1972 Ren CR 421 (425) (Ker). 

14. AIR 2003 (NOC) 141 : 2003 AIHC 291 (298) (Cal). 

15. AIR 2008 SC (Supp) 1398 : 2008 AIR SCW 271. 

16. ILR 1991 (3) Ker 568 (570). 

17. AIR 1949 PC 90 (96). 

18. AIR 1974 Ker 132 (134 to 136) : 1974 Ker LT 610 (DB). 
19. 1982 UPLT (NOC) 47 : 1982 All WC 132. 

20. AIR 2008 Cal 190. 

21. 1984 Mah LJ 228 (238). 
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Mere drawing of pipe line by tenant to tenanted premises for supply of drinking water 
would not fall under any of the categories mentioned in S. 108(0), (p), (q), (m) so as to 
prevent tenant from taking water connection.(22) 

The liablity to keep the demised property in good condition continues throughout the 
period of tenancy. The tenant cannot claim that he is entitled to allow the property to be in 
a bad condition provided he effects the necessary repairs and restores it at the termination 
of the tenancy in as good a condition as it was when his tenancy began. The lessor is 
entitled to sue the tenant, even before the expiry of the tenancy, for relief for breach of the 
obligation to keep the property in good condition.(23) 

The language of S. 13(1)(b) of the West Bengal Premises Tenancy Act is not similar 
to that as mentioned in S. 108(m).(24) Even in a suit pending for eviction under S. 13(1) 
West Bengal Premises Tenancy Act, the mutual obligations of landlord and tenant subsist 
in view of S. 108(h) (m) (o) (p) and therefore the Court trying the suit may grant temporary 
injunction to prevent either party from committing breach of their respective obligations.(25) 

Provisions of S. 28 of U.P. Urban Buildings (Regulation of Letting, Rent and Evic- 
tion) Act, 1972 which enables tenant to seek repairs from landlord does not take away right 
of tenant to effect repairs himself. Thus, landlord cannot claim injunction restraining tenant 
from reconstructing roof of tenanted premises.(26) 

In respect of the mining lease, the lessee is under no “obligation to restore the lands to 
their original condition, so far as may be," upon determination of the lease. It would be 
virtually impossible in respect of mining lease for the lessee to carry on the mining busi- 
ness for which he has taken lease, if he is required to return the land to the lessor anywhere 
near the condition in which he obtained it. "Reasonable wear and tear." in the context of a 
mining lease must, necessarily, reduce the requirement of Cl. (m) of S. 108 to almost 
cypher.(27) 

Report of Pleader Commissioner stated that existing structure of building did not 
require complete dismantling and raising a new structure altogether. Grant of compensa- 
tion to extent of cost for repairing visible damages both on floors as well as on walls and 
roof by reducing rate of charges indicated by expert towards estimated cost, by 50 per cent. 
would call for no interference.(28) 

Where before filing ejectment suit on the ground of violation of Cl. (m) of S. 108, the 
landlady had filed money suit claiming damages for misuse of the suit premises and the 
tenant had paid damages pursuant to decree passed by Court, the subsequent suit for eject- 
ment which was not filed along with suit for money, would be hit by O. 2, R. 2, C.P.C.(29) 

Where there was nothing to show the state of the premises at the time of letting and 
eee A 
22. AIR 2003 Ker 95. 

23. 1982 All LJ 634 (636) : (1982) 8 All LR 283 ** AIR 1955 Trav-Co 277 (278) (DB) ** (1818) 1 B & Ald 
584 (586) : 106 ER 215 (215): 19 RR 396, Luxmore v. Robson. 

24. 2007 (49) All Ind Cas 914 (915) (DB) (Cal). 

25. (1984) 88 Cal WN 507 (509, 510) (DB). 

26. AIR 2003 All 315. 

27. 1988 Tax LR 659 (663) : (1987) 168 ITR 431 (Bom) 

28. AIR 2008 (NOC) 2443 : 2008 (2) AIR Jhar R 724. 

29. 1992 (1) Cal LT 182 (190) (DB). 
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there was no evidence that plaintiff-landlord was from time to time repairing the premises 
or carrying out any structural repairs thereto, the seepage as such could not be said to be 
caused by any act of tenant but rather it is owing to structural defects which cannot be 
attributable to the tenant and, therefore, plaintiff is not entitled to cost of damages caused 
by the defendant-tenant to the premises.(30) 

3. “Reasonable wear and tear.” 


The obligation of the lessee to keep the demised property in as good condition as it 
was when he received it is subject to the changes in the property caused by reasonable wear 
and tear. It will exclude dilapidation caused by friction of the air and dilapidations caused 
by exposure and by ordinary use.(1) In the undermentioned case(2) it was held by the 
Bombay High Court that if a wall of the leased premises collapsed for no fault of the lessee, 
he was not liable to the lessor in damages or to restore the building to its original state. 

4. Irresistible force. 


Fire is irresistible force within the meaning of this clause. But the lessee will be free 
from any liability only if it was not caused by his negligence. If he is responsible for the 
fire, he will be liable to the lessor.(1) 

See Also clause (e) of S. 108. 

g 5. Right of entry upon the property. 

In England, under the common law, a landlord has no right to enter upon the demised 
premises for any purpose whatsoever. As a general rule, however, a covenant for a right of 
entry for the purpose of viewing the state of repair is inserted in the lease. (1) This clause 
gives a statutory right to the lessor to that effect. Where the landlady was in possession in 
respect of a 'Kothri' of rented house and her goods were stored in the same, she would have 
aright of ingress and egress in respect of that 'Kothri’ even though the 'Kothri' was locked.(2) 

6. Notice. 
Where the lessor gives the required notice under this clause but the lessee, in answer, 


30. 2009 (157 )DLT 541 (546). 
Section 108, Clause (m) — Note 3 
1. AIR 1974 Ker 132 : 1973 Ker LJ 855 (DB). (A tenant at will is only liable for voluntary waste. He has to 
ensure that his conduct does not contribute to deterioration of tenanted premises.) ** (1901) 17 TLR 570 
(570), Terrell v. Murrey. 
2. AIR 1917 Bom 35 (36, 38). 
Section 108, Clause (m) — Note 4 
1. AIR 1920 Mad 493 (495, 496) (DB). (Per Krishnan, J.) ** 2001 (1) Mad LJ 741 (744) ** AIR 1941 All 
327 (323, 330). (Onus is on lessor to establish negligence of lessee.) ** AIR 1928 Mad 1140 (1141): 51 
Mad 994 (DB). 
[See also AIR 1962 Cal 263 (265) (DB). (Certain premises were let out as a godown for storing and 
stocking purposes but the tenant sub-let it, unauthorisedly in contravention of the terms and conditions of 
the tenancy, for residential purposes. The premises were destroyed in fire — Held, that the case was cov- 
ered by Cl. (e) proviso and Cls. (j), (m) and (0) of S. 108 and hence the tenant would prima facie be liable 
for damages caused to the premises, and the onus would clearly be on him to show that there was no 
negligence in the matter either on his part or on the part of the sub-tenants.)] 
Section 108, Clause (m) — Note 5 
1. Woodfall, Landlord and Tenant, 22nd Edn., Page 766. 


2. 1980 All LJ 1093 (1097) : 1981 All CJ 146. 
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repudiates his liability to pay damages the lessor is not bound to wait till the expiry of the 
three months before instituting a suit for relief. The tenant, by his repudiation, must be 
taken to have waived his right to the period of three months.(1) 

In instant case there was no evidence that the tenant has deliberately caused damages 
to the leased premises. It was alleged that running of some machines by him has resulted in 
deterioration of the property. But no notice as required under Cl. (m) was given by the 
landlord to the tenant. In the absence of said notice, the tenant could not be held guilty of 
violating Cl. (m).(2) 

7. Contract to the contrary. 

This clause is like the other clauses of the section, subject to a contract to the contrary 
between the parties fixing their own terms and making their own bargains.(1) 

A provision in a lease deed that the lessee should not make any alteration in the 
structure without the consent of the lessor does not prevent the lessee altogether from doing 
the necessary repairs if the lessor wilfully neglects to do it. In such a case the act of the 
lessee does not entail the determination of the lease.(2) 

8. Liability to third persons for damage caused as a result of non-repair. 

See Woodfall Landlord and Tenant, 22nd Edn. page 910 and the undermentioned 
case.(1) 

(n) if the lessee becomes aware of any proceeding to recover the property or 
any part thereof, or of any encroachment made upon, or any interference, with the 
lessor's rights concerning such property, he is bound to give, with reasonable dili- 
gence, notice thereof to the lessor: 

1. Scope. 

It is the duty of every lessee to protect his lessor's property from encroachment or 
unlawful eviction. If he fails to do so he exposes himself to an action for damages by his 
landlord.(1) The clause merely reproduces the law existing prior to the Act, namely, that a 


Section 108, Clause (m) — Note 6 
1. AIR 1920 Mad 493 (494, 496) (DB). 
2. AIR 1999 Cal 182 (185) : 1999 (2) Cal WN 56. 

Section 108, Clause (m) — Note 7 


Ii (1900) 4Cal WN 521 (523) (FB). (Lessee covenanting to keep the premises wind and water-tight and in 
a condition — Premises subsequently damaged by earthquake — Held, covenant was contract to 
contrary. 


[See AIR 1927 Cal 908 (910, 911). (Whether or not acovenant to repair extends to any particular property 
newly erected by the lessee on the demised land depends upon the terms of the covenant and the facts 
proved in the case under consideration.)] 


[See also (1866) 36 LJCP 1 (9): LR 2 CP 153 : 15 LT (NS) 279: 15 WR (Eng) 170, Coward v. Gregory. 
(Covenant by lessor to put demised Property in repair — There could be only one breach of covenant and 
one recovery of damages.)] 


2. AIR 1953 Trav-Co 462 (463). 
Section 108, Clause (m) — Note 8 

1. AIR 1917 Bom 46 (52). (Tenant alone held liable for damages caused to third person by fall of wall.) 
Section 108, Clause (n) — Note 1 

1. (1882) 9 Cal L Rep 347 (348) (DB). 
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tenant on whose land there is an encroachment must give such notice to the landlord as 
would enable him to defend his right.(2) It will be noticed that the lessor does not owe any 
duty to the lessee to protect him from legal proceeding or trespasses which would interfere 
with his possession, though he is under a duty under Cl. (c) to secure the lessee in his 
possession without interruption by the lessor himself or by persons with paramount title. 
This clause throws the duty upon the lessee to give notice to the lessor of legal proceedings 
to recover the property or of encroachment upon the lessor's right, in order that the lessor 
may, if he so chooses, protect his own interests and may be safeguarded against the results 
of a collusive eviction submitted to by the lessee.(3) 

The encroachment or interference, in respect of which the tenant is bound to give 
notice, is an encroachment upon or interference with the lessor's rights concerning such 
property. If, for instance, a stranger enters upon the land and destroys trees and building on 
the land, this will be an encroachment upon or interference with the lessor's rights. But a 
mere trespass on the land leased without any damage to the property is only an interference 
with the lessee’s rights and not with the lessor's rights so as to oblige the lessee to give 
notice to the lessor under this clause. The reason is that the possession of such a trespasser 
is not adverse to the landlord.(4) who is not bound to sue the trespasser for possession. But 
if the trespass is such that it interferes with the lessor's right to recover rent, it will be an 
interference in respect of which the lessee will be bound to give notice under this clause. (5) 


(o) the lessee may use the property and its products (if any) as a person of 
ordinary prudence would use them if they were his own; but he must not use, or 
permit another to use, the property for a purpose other than that for which it was 
leased or fell or sell timber, pull down or damage buildings belonging to the lessor, 
or work mines or quarries not open when the lease was granted, or commit any 
other act which is destructive or permanently injurious thereto: 


Synopsis 
1. Scope. 5. "Belonging to the lessor." 
2. Reasonable user of demised property. 6. Working mines and quarries. 


3. User for purposes other than those for which 
the property is leased. 
4. Cutting of trees on the land. 8. Effect of breach of obligation. 
1. Scope. 

In England a tenant, whether from year to year or for a term of years or for life, 
cannot commit what is known as a voluntary waste, i.e. any unauthorised act which 
alters the character of the land or destroys the land such as cutting down timber, 
opening or working mines, ploughing up pasture land, pulling down buildings, etc.(1) 


7. “Any other act which is destructive" etc. 


2. 1882 Bom PJ 167 (167) (DB). 
3. AIR 1929 Cal 272 (276) (DB). 


4. AIR 1918 Cal 244 (245) (DB). (Trespass on tenant’s land — Cause of action to landlord does not accrue till 
termination of tenancy.) ** AIR 1925 Cal 155 (157) (DB). 


See the AIR Commentaries on the Limitation Act, 7th (1997) Edn., Arts. 64 and 65, Note 86 
5. See (1910) 8 Ind Cas 844 (844) (Mad). 
Section 108, Clause (0) — Note 1 
1. Topham, New Law of Property, 4th Edn., 1932, page 51. Halsbury, Law of England (Hailsham Fan) Vol 


[Vol. 3] 7 T. P. Act /31 
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or which does a lasting damage to the demised property.(2) This clause enacts in substance, 
the said principle of English law and further provides that the lessee may use the property 
as a person of ordinary prudence would use it if it were his own but that he should not use 
or permit another to use it for a purpose other than that for which it was leased.(3) 

Where there was no categorical averment in the plaint that the accommodation was 
not used by tenant for the purpose for which it was let out and neither pleaded nor proved 
that inspection under S. 108(m) was sought by the landlord, the tenant could not be evicted 
on ground of change of user.(4) 

Finding of lower Court on question of change of user will not be interfered in second 
appeal it being pure question of fact.(5) 

In order to attract S. 13(s)(a) of the Bombay Rent Act the quintessence is that the 
tenant has committed any act contrary to provisions of Cl. (o) of S. 108. When there is 
neither pleading nor the evidence adduced by the landlord indicating breach of Cl. (0) of S. 
108 by the tenant, he could not be evicted under S. 13(i) (a) of the Bombay Rent Act.(6) 
Where the peitioner-tenant had erected mezzanine floor in the suit premises by the help of 
wooden beams and pillars without permission of the respondent-landlord and the same 
could not be removed without causing damage to the premises, the lower Courts ought to 
have examined the matter in the context of S. 13(1)(a) of the Bombay Rent Act in which 
eventuality the landlord could determine the tenancy on ground of violation of provisions 
of S. 108(0).(7) 

2. Reasonable user of demised property. 

The lessee is bound to manage the leasehold property in a proper and efficient man- 
ner.(1) Where he uses the property in a reasonable and tenantlike manner he is not liable to 
the lessor for any damage that may be caused to the property by such user.(2) Thus, where 
a warehouse was let to the lessee for storing goods, and the lessee stored his goods not 


20, paras 213, 216, Woodfall, Landlord and Tenant, 22nd Edn., page 776. ** (1900) 69 LICH 257 (262) : 
(1909) 1 Ch 624 : 82 LT 85 : 48 WR (Eng) 284, West Ham Central Charity Board v. East London Water- 
works Co. 

2. Woodfall, Landlord and Tenant, 22nd Edn., page 778. 


3. AIR 1956 Mad 54 (56). (The principle is that a lessee is bound to take care of the demised premises as a 
man of ordinary prudence would under similar circumstances take of his own property.) 


4. AIR 1991 MP 191 (197) : 1991 MPLJ 801. 

5. 2002 (2) ICC 975 (981) (Cal) ** 2004 (3) Cal HN 597 (601). (Concurrent findings of fact on question of 
destructive or permanently injurious act by tenant u/S. 108(0) — High Court should not interfere with 
same in second appeal.) 

6. 2002 (1) Mah LJ 262 (264) : 2002 (1) Bom LR 524. 

7. 2001 (6) Bom CR 700 (703). 

Section 108, Clause (0) — Note 2 


i. ILR (1967) 2 Ker 168 (171). (The mere removal of a portion of the earth belonging to the landlord without 
his permission does not amount to causing damage to the holding.) ** AIR 1965 Pat 413 (414, 415) : 1966 
BLJR 42. (He can take electric connection in his premises to improve his convenience.) ** AIR 1917 Pat 
549 (550) : 2 Pat LJ 713 (DB). 


2. AIR 1956 Mad 54 (56). (Any user is reasonable if it is for a purpose for which the property was intended 
to be used, and if the mode and extent of the user is apparently proper having regard to the nature of the 
property and what the tenant knows of it, and in the case of business premises, to what, as an ordinary 
businessman, he ought to know of it.) ** (1870) 5 Beng LR 401 (416, 417) (FB). 
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unreasonably, but the floor gave way by the weight of the goods, it was held that the lessee 
was not liable for the damage.(3) Fixing of collapsible shutters in place of rolling shutters 
in a shop room does not amount to material alteration.(4) Fitting an air conditioner in a 
window without causing any damage will not amount to unreasonable use and on its re- 
moval, no question of restoring window to its original condition.(5) Removal of kitchen 
tiles cannot be said to be destructive or permanently injurious to the kitchen.(6) It has been 
held that a tenant cannot be said to make a reasonable use of the land leased if he collects 
the surface stones on the land and sells the same.(7) 


The lessee has the right to use the demised premises for whatever purposes he likes, 
provided they are not illegal, immoral and do not create a nuisance. Where the property is 
leased for business purposes, the landlord cannot dictate the business the tenant should 
carry on.(8) He can also start a business in the premises in partnership with another, and he 
does not thereby transfer possession of the premises or cease to occupy them.(9) Where the 
property was let out for commercial purpose including running of restaurant, in absence of 
any clause in the lease deed for enforcement, the rights of the tenant and landlord would be 
governed by Cl. (0) of S. 108 and it would be permissible for tenant to make such alter- 
ations as would be necessary for running a restaurant.(10) 


3. User for purposes other than those for which the property is leased. 


A tenant must use the property only for the purpose for which it is granted.(1) The 
words "for a purpose other than that for which it was leased" mean acts inconsistent with 
the purpose of the lease. Test of diversion to a different user must be the test of a substantial 
user. For example, a residential tenement used for coaching class.(2) Change of user will 
not be prohibited unless such change causes destruction or permanent injury to the pre- 
mises.(3) The following are instances of such acts: 


3. (1870) 5 Beng LR 401 (416, 417) (FB). 
4. 1985 Ker LT 551 (554). 
5. 1988 (1) Cal HN 180 (189). 
6. 2003 (1) Rent LR 304 (307) (Cal). 
7. AIR 1941 Pat 13 (15, 17) : 20 Pat 96 (DB). (AIR 1936 Pat 11, Not Approved.) 
[See also AIR 1928 Rang 85 (86) : 5 Rang 813. (Tenant cannot take out mineral and cart away the earth.) 


** (1902) 25 Mad 669 (671). (Quaere — Digging shells from paddy fields for the purpose of proper 
cultivation if justified. But property in the shells is in any case in the landlord.)] 

8. AIR 1965 Cal 16 (22). (Landlord of a company cannot oppose an application under S. 17 of the Compa- 
nies Act 1956 on grounds other than those recognised by the general law.) 

9. 1959 All LJ 343 (348). (Tenant can close down one business and start another provided he uses it in any 
lawful manner.) ** 1959 All LJ 343 (348). (Provided that the partnership is a genuine transaction and not 
a cloak to conceal a transfer of possession of the premises to a bogus “partner” in consideration of pay- 
ment of an illegal premium or rent.) 

10. 1996 AIHC 4397 (4399) : 1996 (63) DLT 68. 

Section 108, Clause (0) — Note 3 

. (1878) 3 Cal 781 (784) (DB). (Even an occupancy tenant must use the property only for a purpose for 

which it was let.) ** 2008 (154) DLT 703 (705) (DB). 

2. ILR (1976) 1 Cal 411 (DB). 

3. 1979 Mah LJ 894 (DB) ** (1980) 21 Guj LR 242 (254) (DB) ** 2002 (2) ICC 975 (981) (Cal). (Two 
bedrooms out of the four bedrooms were used for other purposes than it was meant for by tenant. Two 
bedrooms constitutes substantial portion of suit premises. There was change of user of suit property at 
instance of tenant and, therefore, liable to be evicted.) 
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Illustrations 
(1) Building a godown and bricks kiln on land let for agricultural purposes.(4) 
(2) Converting a wet land into a garden by planting fruit trees.(5) 


(3) Turning agricultural land into building land.(6) 
(4) Land let for tying cattle and storing cowdung cakes being used for building a structure for keeping 


and preserving chaff.(7) 

(5) Lease of open land was for carrying sugarcane juice business. The tenant constructed temporary 
shed on the land for that purpose. During off season he started the business of selling cloth and 
readymade clothes. Thus the premises were used by the tenant for the purpose other than the one 
for which he had taken land on lease. He was liable to be evicted.(8) 

(6) Where the tenancy is for residential purpose and the tenant converts it in a mini-textile factory, a 
commercial purpose, the tenant is liable to eviction.(9) 

(7) A change of user effected by the tenant is itself actionable. Where the suit premises were let out 
for being used as a godown and the tenant started using it as a shop he was liable to be evicted.(10) 


See also the undermentioned cases.(11) 


4. AIR 1936 Oudh 316 (317) : 12 Luck 256. 

5. (1889) 12 Mad 320 (322) (DB). Kanom lease.) 

6. (1890) 12 All 419 (422) (FB). 

7. AIR 1926 All 66 (67). 

8. AIR 1993 SC 2646 (2646) : 1993 AIR SCW 3431 : 1996 (1) Ren CJ 173. 
9. 1998 (8) SCC 425 (426). 
10. 1997 (3) Bom LR 630 (632). 


11. AIR 1980 Bom 270 : 1980 Bom CR 424. (User of premises leased for a dairy as a workshop amounts to 
change of user.) ** AIR 2008 SC (Supp) 850 : 2008 AIR SCW 4829. (Lease between landlord and 
company for residential use of premises — Clause in lease deed premises was let out only for particular 
named officer of company — Cannot be allotted to any other officer of company.) ** AIR 2000 Patna 
123. (Lease of Govt. land — Clause in lease deed prohibiting any alcoholic drink or other intoxication in 
premises either for storage or sale — Lessee changin such clause surreptitiously with sinister motive and 
replacing it with another clause giving right to lease to sub-let the premises namely commercial complex, 
for commercial purpose of any nature — Held, lessee thus, played fraud on Govt. which nullified the 
subsisting lease between parties.) ** (1980) 2 Rent CJ 227 (241) (Bom). (Removing dammeral roof by 
tenants and substituting same by corrugated sheets amounts to ‘waste’ under S. 108 (o).) ** ILR (1975) 
Bom 1146. (If residential premises are used for a mutton shop it will come under the mischief under 
Section 13 (1) (a) and Section 25-F of the Bombay Rent Act.) ** AIR 1975 Guj 1. (Where property is 
leased for manufacturing Purposes its user for business in fuel and for running a poultry farm amounts to 
change of user prohibited by law.) ** 1972 Ren CR 421 (Ker). (Where a godown is let the landlord can 
terminate the lease if by the user value and utility of the building is materially and premanently destroyed 
by the user.) ** AIR 1972 Pat 383 (384, 385) : 1972 BLJR 251. (If a tenant who has taken a house for his 
residence allowed patients suffering from disease like T. B. or Cancer to live in the house he is not using 
the house for which it was given to him.) ** AIR 1966 All 541 (541) : 1966 All LJ 358. (Lease for residen- 
tial purpose — User for trade — Acquiescence — User for carrying on manufacturing process namely run- 
ning a flour mill — Landlord not estopped from seeking an injunction preventing tenant from running flour 
mill.) ** AIR 1962 Cal 263 (264) : ILR (1961) 2 Cal 80 (DB). (Premises let out as godown for storing and 
stocking mone - c E it for residential purposes unauthorisedly in contravention of the 
terms and conditions of tenancy — Premises destroyed in fire — Tenant is liable for negligence. AIR 1941 
All 327, Rel. on. AIR 1929 PC 89, Distinguished.) ** ILR (1960) Mad 657 (659). erh land for 
stocking groundnut husk into cultivable land.) ** AIR 1957 Pat 278 (284) : ILR 36 Pat 471 (DB). (Lease 
of tank with right to remove silt etc. — Purpose of lease is for drinking, washing, bathing, fishing or 
growing water fruits — Use of water for irrigational purposes cannot be presumed.) ** (1953) 55 Punj LR 
22 (25). (Lease of a shop — Use of premises for residential purposes.) ** AIR 1951 Punj 435 (437) : 53 Pun 
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The following are the illustrations of cases in which the user was held not be inconsis- 


tent with the purpose of the lease. 


Illustrations 


(1) Where a lease of a land was given for winning oil by sinking wells and the lessee, finding that oil 
could not be got in commercial quantities made the use of the gas that came out of the wells, it was 
held by their Lordship of the Privy Council that the use of the gas, set free by the wells, was not 
necessarily inconsistent with the purpose of the lease.(12) 


(1A) Change of user of tenanted premises from business purpose to residential purpose cannot be a 
ground for eviction of tenant, since such change is not prejudicial to or affecting property. Section 
108(0) centemplates that the user must have some prejudicial effect on property, destructive or 
injurious in nature.(13) 

(2) The conversion, by a permanent tenant, of a wet land, used for paddy and raggi cultivation, into a 
cocoanut garden was held not to be a conversion of the land for a purpose different from that for 
which it was let.(14) It was observed in that case that what shall be considered in farming as a 
good and husband-like user must vary according to the nature of the soil, its situation, and the 
climate. 


(3) In Harrymohum Misser v. Surendra Narain Singh.(15) where the leased land was used for indigo 
cultivation and a factory was erected thereon, it was held by their Lordships of the Privy Council 
that the question whether the user will render the land unfit for the purpose of the tenancy will 
depend upon the size of the holding area withdrawn from actual cultivation, and the effect of such 
withdrawal upon the fitness of the holding taken as a whole for profitable cultivation. 


(4) Where the premises were given on lease for running typewriting institute and shorthand classes 
and the tenant entering into partnership with another person started photo studio in a part of the 
premises and the activity of running typewriting institute and short hand classes was continued, it 
could not be said that the premises were used for purpose other than for which it was let out. Thus 
there was no breach of S. 13(1)(a) of the Bombay Rent Act. The plaint did not make out any case 
falling within the sweep of S. 108(0) of the T. P. Act. Consequenty, no evidence was led to the effect 
that change of business was destructive of the purpose for which the premises was leased. Therefore 
violation of S. 108 (0) could not be inferred.(16) ‘ 

(5) Small change of user is not actionable when interest of landlord is not prejudiced. Where premises 
were let out for running of cycle/rickshaw repair shop and sale of televisions was also afterwards 
carried on by tenant temporarily in the premises along with repair business, it is not a change of 
user.(17) 


12. 
13. 
14. 
15. 
16. 
We 


LR 188. (Conversion of the user of the premises let from the manufacturing of buttons to the business of 
thread balls is a misuser.) ** (1887) 10 Mad 351 (352, 353) (DB). (In the absence of local custom, tenants 
are not entitled to convert land under cultivation into a mango grove. Tenants from year to year are not at 
liberty to change the usual course of husbandry without the consent of the landlord.) ** (1893) 16 Mad 
407 (408, 409) (DB). (Agricultural land — Occupancy tenant cannot build dwelling house for purposes not 
connected with agriculture and thus alter character of land.) ** (1901) 24 Mad 65 (69) (DB). (Do.) ial 
AIR 1940 Mad 32 (33) (DB). (Lease for laying out flower garden — Lessee and his assignee building 
permanent structures.) ** (1898) 67 LJ Ch 205 (205) : (1898) 1 Ch 424 : 78 LT 224 : 46 WR (Eng) 331, 
Hobson v. Tulloch. (House let for private residence — User for receiving as lodgers the governesses and 
pupils of a neighbouring school is a breach of covenant.) ** (1871) 8 Beng LR App 69 (70) (DB). (Con- 
verting cultivable land into tank.) ** (1909) 4 Ind Cas 734 (735) (DB) (Cal). (An agricultural holding 
misused by growing thereupon a mango orchard.) 


AIR 1929 PC 108 (110) : 56 Ind App 140. 

AIR 1992 Cal 148 (1). 

(1899) 22 Mad 39 (41, 42) (DB). (Distinguishing 12 Mad 320.) 

(1907) 34 Cal 718 (722, 723) : 34 Ind App 133 (PC). (31 Cal 174, Reversed.) 
2002 (1) Mah LJ 933 (940). 

AIR 1989 SC 1841 (1843) : (1989) 3 JT 96. 
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(6) Where the premises were let for business purpose but the tenant uses it for residential purpose, 
change of user from business purpose to residential purpose. The change not being prejudicial to 


or affecting the property, could not be a ground for eviction of the tenant.(18) 
See also the undermentioned cases.(19) 


18. AIR 1992 Cal 148 (151). 

19. AIR 1975 SC 1994 (1996) : 1975 UJ (SC) 582. (Where the purpose of a lease of certain land was that the 
premises was not to be used for any purpose other than keeping of lorries as garage, the construction of 
structures and the use of the land by the tenant for the purpose of workshop for maintenance of the lorries 
could not be said to be for the purpose other than that of the lease so as to attract the inhibition of Section 
108 (0), the dictionary meaning of garage being “a building for the storage or refitting motor vehicles”. 
Ordinarily keeping of lorries as garage would connote the concept of construction of some structures for 
garaging the lorries.) ** AIR 2008 (NOC) 2674 (Cal). (Purpose of grant of lease was for running a motor 
repairing business and with that end in view plaintiff was permitted to raise a shed by tile, tin or asbestos 
— Construction by brick wall is not conclusive to hold that such construction would be of a pucca struc- 
ture, as sometimes pucca structure might be held for temporary use — This construction was raised 
within 6 to 7 months after grant of lease — Was truly in terms of clause of lease deed for purpose of 
running motor repairing business for which lease was granted — Mere making a roof by tile, tin or 
asbestos without raised wall — It is not in violation of condition of lease deed — Structure so raised was 
only for purpose of running business and not beyond that and there is no evidence at all that property is 
being used for any purpose other than purpose for which it was so granted — Plaintiff entitled to exten- 
sion of lease for period during which he was in possession of property.) ** 2006 (4) WLC 566 (Raj). 
(Where land was leased for being used as garden and the tenant constructed therein room for chowkidar 
and room for keeping garden implements would not amount to material alteration.) ** AIR 1981 Bom 
388 : 1981 Mah LJ 290. (Construction of kitchen platform — No intention found on part of tenant to cause 
damage by said construction — No patent defect in building by which construction was liable to cause 
damage — Construction constituting reasonable use of property, premise being leased for purpose of resi- 
dence — Mode and extent of construction apparently proper — Held, tenant could not be evicted under S. 
13(1) (a) as the act of construction was that of a reasonable and prudent man.) ** AIR 1977 Bom 7 : 78 
Bom LR 192. (Removal of termite affected old beam and refixing a new one by tenant — Not contrary to 
provisions of Section 108 (0).) ** 1977 Ker LT 417 (427, 428) (DB). (Where by an agreement the original 
letting of shop belonging to a Muslim was for purpose of carrying on gold trade but the tenant used it to 
Tun a wine shop the tenant was not liable to eviction on ground that there was a use of property for a 
Purpose other than for which it was let out because the Positive covenant to carry on gold trade did not 
carry with it a negative covenant not to carry on business of any other kind. Also wine trade did not 
amount to an act destructive of or premanent injuries to leased property.) ** AIR 1976 Delhi 219 : 1976 
Rajdhani LR 246 (DB). (The activity of setting up of a flour mill is partly commercial and partly indus- 
trial. Where therefore, a shop was leased for a commercial purpose and was used for carrying on business 
of foodgrains its user for setting up a flour mill would be for a Purpose other than that for which it was 
leased. 1969 Delhi LT 175, Overruled.) ** 1973 Ren CJ 221 (227) (Delhi). (Where the premises let out 
for residential-cum-commercial purposes but the tenant used it only as a residence, the change of user 
unilaterally for residential Purpose would not automatically amount to change of original letting purpose 
in absence of agreement between the parties. Change of tenancy could not be implied unless tenant has 
deemed to have given up the advantageous condition of tenancy under which he was entitled to use the 
premises for residential-cum-commercial purposes.) ** AIR 1970 Mys 297 (298, 299) : (1970) 2 Mys LJ 
50. (Even though a house may be taken for residential purposes by a professional man it does not prevent 
him from carrying on some professional work in the house during spare time.) ** (1968) 9 Guj LR 104. 
(If premises are leased for cloth business, storing of cloth does not amount to change of user.) ** (1967) 
71 Cal WN 586 (588) (DB). (Held, that inasmuch as the premises were held by B and her predecessor-in- 
title for the avowed purpose of manufacturing Zarda, which purpose was known to the landlord, it must 
be held that the tenancy was for the purpose of manufacturing Zarda and, therefore, it had not been used 
for purpose other than for which it was let out.) ** AIR 1966 Assam 105 (106) (DB). (Lease for construct- 
ing Dharamshala — Lessee subletting it for making constructions — Subletting is not contrary to object of 
lease.) ** (1956) 2 All ER 362 (370). (Lease of premises — Covenant to use premises for business — 
Premises, consisting of shop and living accommodation — Tenant’s right to live on premises — Held, that 
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Where the lease deed did not provide for ground of change of user in respect of liabil- 
ity for eviction and nor did it indicate any particular use to be made by the lessee, such 
ground would not be available to the lessor. (20) 


4. Cutting of trees on the land. 


Trees standing upon land at the time of the lease are part of the land and belong to the 
landlord.(1) The tenant is entitled to enjoy such trees during the period of his tenancy but 
cannot cut down such trees and appropriate them to himself unless such a right is given by 
contract or is an incident of the tenure by virtue of some positive law or custom.(2) Thus, in 
the case of a perpetual lease at a fixed rent it has been held that it is an incident of the tenure 
that the tenant is entitled to the ownership of the trees on the land.(3) 


the premises were a dwelling house with a shop and the covenant did not preclude the use of the premises 
as a dwelling house.) ** ILR (1955) Trav-Co 507 (509, 510). (Tenant living and also carrying on business 
in house let to him — Landlord knowing that house was to be used for both purposes — Construction of 
temporary shed in Courtyard for keeping materials and also for carrying part of business cannot be said to 
be act of trespass.) ** AIR 1953 Punj 247 (248) : 55 Pun LR 295. (Where a lease does not permit the 
premises to be used for any purpose otherwise than business premises, the tenant by living in a small 
portion of the premises does not contravene the condition in the lease.) ** (1899) 9 Mad LJ 146 (147) 
(DB). (Planting trees not materially affecting the character of the holding is not an inconsistent user.) ** 
(1866) 6 Suth WR (Act X Rulings) 40 (40) (DB). (Building by occupancy tenant not a misuse.) ** (1890) 
12 All 419 (422) (FB). (Granting a usufructuary mortgage is not an inconsistent use.) 


20. 2009 CLC 920 (Guj). 
Section 108, Clause (0) — Note 4 


. (1867) 11 Moo Ind App 295 (313, 316): 10 Suth WR 13 (PC) ** AIR 1923 All 406 (406, 407) : 45 All 361 
(DB) ** (1883) 5 All 616 (618) (DB) ** (1899) 21 All 297 (299) (DB) ** (1907) 29 All 484 (486) ** 
(1912) 14 Ind Cas 582 (583) (DB) (All) **(1907) 30 All 134 (135) (DB). (29 All 494, Affirmed.) ** AIR 
1930 Cal 240 (241) : 57 Cal 344 (DB) ** (1894) 22 Cal 742 (751) (DB) ** AIR 1924 Pat 147 (149) (DB). 
(If any custom deviating from this general proposition is alleged it must be proved conclusively by those 
who maintain it.) ** AIR 1923 Pat 295 (295, 296). (The burden is on the tenant to prove the contrary — 
Where however the record of rights contains an entry in favour of the tenant the onus is shifted and the 
landlord must rebut by evidence the presumption raised by the entry.) ** (1908) 4 Nag LR 104 (110). (If 
cut, landlord can take the trees away.) ** (1907) 30 Mad 155 (157) (DB) ** AIR 1935 Pat 188 (191) ** AIR 
1921 Sind 109 (111) : 16 Sind LR 87. (11 Moo Ind App 295 (PC) followed.) 

Also see Section 8, Note 10. 

2. (1890) 3 CPLC 18 (19) ** AIR 1920 Nag 113 (115). (Mere grant of protected status does not confer right 
to cut trees.) ** 1864 Suth WR Gap No. 367 (367) (DB). 
[See also ILR (1967) 2 Ker 232 (233, 234). (There is a difference between a case where the trees cut are 
fruit bearing trees for which the tenant is paying rent and a case where the trees cut are timber trees which 
do not yield any income towards the annual rent. In the former the tenant may have a right to cut the trees 
as long as he is not asking for reduction in rent. On the other hand, if the trees are timber trees and if the 
landlord is entitled to cut and remove them at any time even during the subsistence of the lease, the tenant 
cannot cut and appropriate them, because they belong to the landlord and for them the tenant is not paying 
any rent.) ** AIR 1924 Pat 655 (656, 657) (DB). (According to the general law prevailing in Bihar the 
landlord would be entitled to the whole of the trees standing upon the holding, but by the custom of the 
Bitiah Raj the landlord is entitled to half share in the trees standing upon the holdings of his tenant, the 
tenant being entitled to the other half — Under the contract of lease, landlord held relinquished his right to 
the trees, both present and future.) ** (1907) 5 Cal LJ 413 (416) (DB). (Case under Bengal Tenancy Act 
— Tenant held had no right to cut and appropriate tamarind tree, which was not a mere shrub.)] 

3. (1874) 21 Suth WR 344 (346) (DB). (A peshcushi sand, or grant at a quit rent of homestead and waste 

Jand.) ** (1868) 10 Suth WR 419 (419) (DB) ** AIR 1918 Cal 794 (795) (DB). (10 Suth WR 419, 

followed.) ** AIR 1929 Cal 330 (330) (DB). (This Act is not applicable to such lease.) ** AIR 1925 Cal 

139 (140) (DB) ** (1910) 23 All 126 (127) (DB). 


= 
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See also the undermentioned cases.(4) 

Where a lease is made for the purpose of clearing jungle land and bringing it under 
cultivation and the lease contains no reservation, it has been held that the tenant has a right 
to cut and take the trees for himself.(5) The reason is that a contract to that effect must be 
implied in such cases. The principles stated above apply equally to trees growing spontane- 
ously on the land during the period of the lease.(6) A tenant, however, will be entitled to 
prevent the growth of any trees which were not growing at the time of the commencement 
of his tenancy, and the growth of which would interfere with the purpose for which the land 
was let to him.(7) 

See also clause (h), Note 2. 

The lessor or the landlord cannot interfere with the tenant's enjoyment of the trees 
during the period of the tenancy.(8) The jenmi have a definite right under the Malabar 


4. AIR 1964 Mys 179 (180) : (1963) 2 Mys LJ 416. (Mulgeni tenancy — No right to cut trees already existing 
— But trees subsequently growing or planted by tenant may be cut and removed by him.) ** 1957 All LJ 
917 (918). (Lessee of residential premises cutting bamboos growing in compound — Amounts to felling 
timber within S. 108 (o) — Tenant is guilty of theft if he cuts bamboos not bona fide.) ** AIR 1952 Bom 
100 (103) : 53 Bom LR 800 (DB). (Mulgeni tenancy — Extent of right to cut and remove timber and non- 
timber trees standing on land indicated.) ** AIR 1935 Pat 472 (472). (Under S. 23, Bengal Tenancy Act, 
the tenant can cut trees.) ** (1886) 8 All 467 (474) (DB). (Subject to the restrictions imposed by the 
statute the occupancy tenant in U. P. practically enjoys the incidents of the ownership of the land and if so 
he is entitled to the trees on the land and to use them as long as the tenure exists.) ** 1873 Pun Re No. 61, 
p- 86 (87) (DB). (Occupancy tenant - Wajib-ul-arz allowing tenant to cut trees.) ** 1881 Pun Re No. 61, 
P. 142 (143). (Do.) ** 1874 Pun Re No. 79 P. 238 (239) (DB). (Do.) ** 1875 Pun Re No. 4, P. 9 (9, 10) 
(DB). 

5. (1874) 22 Suth WR 532 (DB) ** (1896) 23 Cal 209 (211, 212) (DB). 

[See also (1867) 11 Moo Ind App 295 (314) (PC).] 


[See however ILR (1964) 2 Ker 222 (227, 228, 230, 231) (FB). (Kuzhikanom lease executed in Malabar 
area — Tenant to clear land for cultivation by felling and removing trees — No assignment of plantation — 
Tenant held not entitled to appropriate trees.)] 


6. ILR (1964) 2 Ker 222 (227, 228, 230, 231) (FB). (Raman Nayar, J. — In the absence of a contract or local 
usage to the contrary, a lessee may not fell or sell standing timber whether the trees were there when he 
entered on the property or came into existence subsequently.) ** AIR 1955 Andhra 62 (64) : (1954) 2 Mad 
LJ (Andhra) 217 ** AIR 1952 Bom 100 (102 to 104) : 53 Bom LR 800 (DB). (As regards trees of spontane- 
ous growth after the lease was granted a distinction must be drawn between timber trees and non-timber 
trees. With respect to the timber trees, the position is that the tenants would not be entitled to cut them. But 
with respect to non-timber trees, they would be entitled to cut them or to put them to any other use as they 
pleased. Case law discussed.) ** AIR 1942 Oudh 460 (461) : 18 Luck 390 (DB). (Perpetual lease of land 
for agricultural purposes — Lessee cannot claim timber of trees which have spontaneously grown on land.) 
** AIR 1920 Nag 113 (115), (Where trees are of spontaneous growth there appears to be no equity in 
lessee’s faveur.) ** (1908) 4 Nag LR 104 (112). (Landlord is entitled to the lac spontaneously deposited 
on trees standing in the land of the tenant.) ** AIR 1916 Mad 939 (940) (DB). (Mulgeni lease — Tenant 
= trees of spontaneous growth as a customary incident of the tenure. 24 Mad 47 and 33 Mad 253. 

‘oll. 


7. See (1891) 13 All 571 (572) (DB). 


8. (1908) 30 All 134 (135, 136) (DB). (Affirming 29 All 484.) ** (1907) 29 All 484 (486). (Landlord cannot 
cut trees during period of tenancy.) ** (1910) 8 Ind Cas 151 (151) (All). (Do.) ** (1912) 14 Ind Cas 582 
(583) (DB) (All) ** AIR 1923 All 406 (406, 407) : 45 All 361 (DB) ** (1910) 5 Ind Cas 256 (256) (DB) 
(All) ** AIR 1920 Nag 113 (115). (It is not open to the lessee to arbitrarily refuse Permission to the lessor 
when the latter as owner of the timber desires to fell what he is entitled to take but reasonable notice of the 
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Tenancy Act (1930) to cut the trees belonging to him. His right of action for damages 
cannot be postoponed till the date of recovery of possession. The questions as to whether 
the tree in question is a fruit bearing tree or a timber tree, whether it contributes to the rent 
fixed under contract of tenancy or otherwise and whether the tenant continues to pay the 
fixed rent are not material. The test essentially is whether the landlord had, and the tenant 
did not have the right to cut the tree.(9) A landlord can sue his tenant for the value of the 
tree cut by him from the holding without suing for his eviction.(10) 


If the lessee cuts and removes timber trees from the leasehold he is liable to pay 
damages to the lessor. But the lessor is not entitled to recover possession of the property on 
that ground.(11) 


This clause prohibits the felling or selling of timber belonging to the lessor by the 
lessee. As has been seen in Notes on S. 3 the word timber is used to denote trees intended to 
be cut and used in the building and repairing of houses and for industrial purposes. The fact 
that the section refers to timber only does not mean that the lessee can cut other trees 
belonging to the lessor. The cutting of such trees would clearly be "an act which is destruc- 
tive or permanently injurious" to the property leased. The reason why the clause refers 
expressly to timber appears to be to avoid a possible view being taken that timber being 
trees which are intended to be cut and sold, the felling thereof would not be an act destruc- 
tive or injurious to the property leased. 


5. "Belonging to the lessor." 


It has been seen in the Notes on Clause (h) that the lessee may remove all things 
which he had attached to the earth and can consequently cut away the trees planted by him 
and remove the buildings erected by him. Under this clause as it stood before the amend- 
ment of 1929, the lessee was prohibited from felling timber or pulling down or damaging 
buildings, without any distinction being made between timber or buildings belonging to 
the lessor, and those which the lessee himself had attached to the earth. But obviously, in 
view of Clause (h) the prohibition extended only to trees and buildings which belonged to 
the lessor and not to the lessee. The amendment of this clause by the addition of the words 
"belonging to the lessor" makes this position now clear. 


Where tenant unauthorised used terrace of tenanted property and claim by landlord 
for payment of additional amount by tenant was rejected by High Court, Supreme Court 
without going into question of legality of user of terrace by tenant directed tenant to deposit 
Rs.25,000/- p.m. in Court.(1) 


lessor’s intention to enter and fell should be given.) ** AIR 1926 Mad 853 (857) (DB). (Tenant entitled to 
minor produce of land during tenancy.) ** 1917 Pun Re (Rev) 5. (But if the landlord has cut a tree, the 
tenant cannot claim its price.) ** (1890) 3 CPLR 18 (19). (Lessee is entitled to compensation if damage is 
caused by landiord’s interference.) ** (1908) 4 Nag LR 104 (112, 113). 


[See also (1891) 13 All 571 (572) (DB). (Landlord has no right to cut down and remove fruit bearing trees 
which were growing spontaneously on his tenant’s holding, apart from custom or contract.) ** (1888) 1 
CPLR 151 (152). (In the case of lease of jungle it was doubted whether the strict rule should be enforced.)] 


9. 1970 Ker LT 199 (202). (1968 Ker LT 563 (564), Overruled.) 
10. AIR 1955 Trav-Co 277 (279) : ILR (1955) Trav-Co 666 (DB). 
11. 1967 Ker LT 546. 
Section 108, Clause (0) — Note 5 
1. AIR 2008 SC 2715 : 2008 AIR SCW 4528. 
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6. Working mines and quarries. 

As a geneal rule the grant of a lease, even though a permanent one does not carry with 
it the right to minerals in the absence of an express contract to the contrary.(1) The property 
in the mines and minerals remains in the proprietor of the soil.(2) A lessee therefore cannot 
work new mines in the land leased out to him.(3) Where the right to minerals is, however, 
expressly granted to the lessee, the right to work mines is also impliedly granted thereby.(4) 


Section 108, Clause (0) — Note 6 


1. AIR 1916 PC 191 (193) : 44 Ind App 46 ** AIR 1917 PC 163 (164) : 44 Ind App 246. (Construction — 
Mokurrari lease does not give right to minerals to lessee even though words “Mai hak hakuk” are used.) 
** AIR 1919 PC 17 (20) : 46 Ind App 158. (Principle applies to rent-free tenure.) ** AIR 1931 PC 299 
(301) : 58 Ind App 392. (AIR 1930 Cal 561, Affirmed.) ** AIR 1931 PC 302 (302) : 10 Pat 877 ** AIR 
1929 PC 152 (156) : 56 Ind App 233 ** AIR 1959 Cal 195 (199, 200) : 61 Cal WN 970 (DB). (Where the 
grantee, a permanent tenure-holder, himself, has no title in the sub-soil rights, he has no right to grant the 
same to his lessee or to recognise the same, in ‘him. Consequently the fact that the grantee leases out the 
sub-soil rights, is of no importance.) ** AIR 1934 All 906 (907). (Removal of kankar is analogous to 
extracting of minerals — Therefore landlord is owner of kankar and not tenant.) ** (1912) 39 Cal 696 (703) 
** (1910) 37 Cal 723 (730) : 37 Ind App 136 (PC). (33 Cal 54, Reversed.) ** AIR 1917 Pat 477 (478) 
(DB). (No express grant.) ** AIR 1926 Pat 103 (109) : 4 Pat 799 (DB) ** AIR 1928 Pat 482 (484) : 8 Pat 
190 (DB). (No express grant.) ** AIR 1943 Pat 31 (31) (DB). (The right of a tenant to make bricks for his 
own domestic or agricultural purposes, i.e. for his own use on the tenure or holding cannot be questioned, 
though it cannot be held that the making of bricks is a use of the surface to which the tenant is ordinarily 
entitled, unless the right is expressly excluded. A right of quarrying can ofcourse be acquired by adverse 
Possession. But unless the tenant has acquired by grant or by adverse possession a right of ownership in 
the sub-soil, the digging of earth for bricks to be taken away from the area of the tenure and to be disposed 
of to strangers is an appropriation of the corpus of the grant which a tenant in India is not entitled to 
make.) ** AIR 1936 Pat 111 (111). (Lessee is however entitled to collect and remove lime-stone found on 
surface.) ** AIR 1935 Pat 149 (151). (Fisheries are not underground rights.) ** (1911) 38 Cal 845 (859) 
(DB) ** AIR 1928 PC 234 (237, 238) : 55 Ind App 320. (Lessee excavating land for brick-making — 
Landlord can obtain injunction against lessee to prevent him from making bricks.) ** (1906) 33 Cal 203 
(215) : 32 Ind App 185 (PC). (A lessee under a jungleburi lease becomes entitled to the use and Possession 
of the surface. The mineral rights remain in the owner.) ** AIR 1931 PC 162 (163, 164) : 58 Ind App 228. 
(The words “Chaya Hard” (shades and lakes) and “Daro bast Hakuk” (with all rights) in patni grant do not 
pass sub-soil rights.) 


[See (1912) 16 Ind Cas 441 (442) (DB) (Cal). (Patni lease — On construction held to have passed mineral 
rights to the lessee.)] 


[See also AIR 1925 PC 42 (45) : 52 Ind App 109. (Whether the grant of putni tenure includes grant of 
mineral rights is an open question.)] 


Also see Section 8, Note 10. 
The following cases are no longer good law : 


** (1907) 34 Cal 358 (365, 366) (DB) ** (1907) 34 Cal 753 (784) (DB) ** (1906) 33 Cal 511 (530) (DB). 
(Reversed on a different point in 36 Cal 1003.) 


2: AIR 1959 Cal 195 (199, 200) : 61 Cal WN 970 (DB). (Bengal Permanent Settlement Regulation — Mineral 
rights vest in zamindar.) ** AIR 1935 Cal 368 (381) : 62 Cal 346 (DB). 


4. AIR 1925 PC 42 (44): 52 Ind App 109 ** (1906) 33 Cal 462 (472) (DB). (The owner of the underground 
rights will, however, be justified in doing such acts only as may be reasonably necessary for the above 
purpose.) 
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7. "Any other act which is destructive." 


Damage contemplated under S. 108(0) must be a wilful damage and if the damage is 
of a minor nature, resulting from doing something which is necessary for the proper user of 
the property for which is has been let out, it cannot fall within the clutches of S. 108(0).(1) 
Provision of S. 108(0) is attracted only when the user has some predujicial effect on the 
property, destructive or injurious in nature and has the effect of causing permanent destruc- 
tion. Thus, removal of tiles of the brick walled kitchen of the suit premises would not come 
within the purview of S. 108(0) of the Act.(2) A tenant cannot alter the land in such a way 
as to permanently injure the interests of the landlord. (3) The felling of timber, the pulling 
down or damaging of building, the working of mines and quarries, are all illustrations of 
acts which are destructive or permanently injurious to the leased property. An excavation 
of agricultural land for the purpose of making bricks will be injurious to the property and a 
tenant cannot make such excavations in the absence of a provision in the lease to that 
effect.(4) Even if there is such a provision in the lease it has been held in the undermentioned 
case(5) that the terms cannot be construed as giving the lessee a right to make such excava- 
tions as would cause the complete destruction of the property. But in the case noted be- 
low(6) where a tenant having a permanent and heritable right at a fixed rent in a large tract 
of land, made a small excavation in an area of a few square feet for the purpose of making 
bricks, it was held that the act was not detrimental to the land and that the tenant's right of 
enjoyment extended to making such excavations. 


Tenant removing wooden plants of the flooring and has changed flooring and did 
construction in R.C.C. thus damaging the property. Thus the committed acts contrary to S. 
108(0).(7) 

Certain land was given on lease to the lessee who was engaged in manufacture of 
paper which required water in large quantity. One of the terms of the lease prohibited "ex- 
cavation" upon any part of the demised premises. The lessee digged the land for making 
bore with view of fetching water. Held that the same amounted to excavation and the lessor 
was entitled to enforce the term of the lease prohibiting excavation.(8) 

In a case where reliance is placed on S. 108 (0) the damage must be a wilful damage, 
and, if the damage is of a minor nature resulting from doing something which is necessary 
for the proper user of property for which it has been let out, it could not be held that the 
landlord would be entitled to a decree for eviction.(9) Act of tenant of laying pipe line in 


Section 108, Clause (0) — Note 7 
1. 1996 (4) All MR 570 (573). 
2. 2003 (1) Rent LR 304 (306, 308) (Cal). 


3. (1883) 9 Cal 609 (611) (DB) ** (1865) 2 Suth WR 157 (158). (A ryot destroying land by making holes in 
it for providing earth for bricks, or allowing another to do so, renders himself liable for damages.) 


4. ILR (1968) 1 Ker 245. (Where a lessee who excavates earth and sub-soil for manufacturing of bricks 
when the lease is for paddy cultivation only, the owner is entitled to claim relief of injunction and dam- 
ages.) ** (1872) 17 Suth WR 416 (417) (DB). 


5. (1905) 9 Cal WN 255 (257) (DB). 

6. AIR 1924 Cal 56 (57) : 50 Cal 694 (DB). 
7. 1997 Bom RC 475 (476) 

8. AIR 1988 Guj 104 (105) 

9. 1984 Mah LJ 228 (238). 
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suit premises for supply of drinking water does not amount to an act injurious to build- 
ing.(10) 

The construction of a well upon an agricultural holding is not a destructive or a per- 
manently injurious act.(11) Nor is the use of an agricultural land temporarily for a theatrical 
company, where there are no crops on the land, destructive or injurious to the land.(12) A 
transfer by way of usufructuary mortgage is also not an act which can be said to injure the 
property.(13) An act cannot be said to be detrimental to the land unless it injures the land 
itself.(14) 

ii cannot be laid down as a rule of law that demolition of any wall in a building must 
necessarily be deemed to be an act of waste. It is the duty of the Court to see whether there 
is evidence to show that the tenant committed act which impairs the value or utility of the 
building.(15) Where for the purpose of putting up show-cases in Sarafi Shop, a tenant cut 
part of the pillars on the premises and there was no evidence to show that it had the effect of 
in any way making the pillars unsafe or infirm, a decree for eviction could not be granted 
under S. 13(1)(a) of Bombay Rents, Hotel and Lodging House Rates Control Act (1947) 
read with S. 108 (0). In a case where reliance is placed on S. 108(0) the damage must be a 
wilful damage, and if the damage is of a minor nature resulting from doing something 
which is necessary for the proper use of property for which it has been let, decree for 
eviction cannot be granted.(16) 

See also the undermentioned cases.(17) 


[See also (1980) 1 Cal LJ 232 (245). (Suit filed for eviction on ground of default under Section 13 (1) of W. 
B. Premises Tenancy Act and of unauthorised constructions — No material evidence to show that there was 
contravention of S. 108 (0) — Suit not maintainable.)] 


10. AIR 2003 Ker 95. 


11. (1912) 15 Oudh Cas 170 (175, 176) (DB) ** 1864 Suth WR Gap No. Civ 279 (279) ** 1892 All WR 103 
(104) ** (1899) 21 All 386 (389) (DB). 


12. (1898) 20 All 469 (470). (Case under N. W. P. Rent Act.) 
13. (1890) 12 All 419 (422, 425) (FB). 
14, (1890) 12 All 419 (FB). 


15. 1967 Ker LT 841. (Removal of shutters under a claim of right declared by a competent Court — Not a 
deterimental act.) 


16. 1984 Mah LJ 228 (238). 


W: ILR (1978) Bom 607. (A change of user by erecting permanent structure illegally will constitute a breach 
which cannot be waived.) ** 1969 Ker LT 28. (If lessee of an agriculture land lets out a portion for 
installation of a petrol and diesel pump and the sub-lessee excavates and removes earth it is an act of 
waste permanently altering the character of the Property and the user other than the purpose for which it 
is let.) ** ILR (1967) 2 Ker 168 (171). (Mere removal of trees and a portion of the earth belonging to the 
landlord without his permission does not amount to causing damage to the holding.) ** ILR (1959) 1 Cal 
401 (416, 417) (DB). (The mere conversion of the store-room into a bath room or even into a lavatory 
would not necessarily bring the tenant within the mischief of the statute namely clauses (m), (0) and (p) of 
Section 108 nor do the cutting of one or two small holes for inserting a small pipe would have that effect. 
But the pulling down of a part of the wall to insert a window, if proved, will fall within the mischief of the 
statute.) ** AIR 1956 Mad 54 (56). (Where the tenant of a hotel without the knowledge of the landlord 
deliberately overloaded the floor which he knew was not in a condition to bear the additional weight and 
constructed the overhead tank in such a manner as to prove dangerous to the safety of the building it was 
held that the tenant had committed an act of waste.) ** AIR 1956 Nag 60 (61) : ILR (1955) Nag 375 (DB). 
(Which pulling down a part of the building is prohibited under the general law, it was not amount to an act 
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8. Effect of breach of obligation. 


A breach of the obligation under this clause does not necessarily entail a forfeiture of 
the lease. But the lessor would be entitled to claim damages for such breach(1) or, in the 
case of a threatened breach, for an injunction restraining the tenant from committing such 
breach.(2) If a building let for residence is used for running a flour mill the landlord can 
seek an injunction against such user.(3) A permanent injunction may be granted if a tenant 
makes substantial alterations by altering the structure making excavation and unauthorised 
constructions.(4) He cannot on his own responsibility evict the tenant or induct any other 
person on the land.(5) A lessee is responsible to the landlord for material deterioration to 
building caused by the sub-lessee.(6) 

The terms of the leased deed prohibited re-entry and forfeiture if the breach of condi- 
tion is remedied in reasonable time. Where the lessee's tenant misused leased premises but 
the lessee took immediate steps to stop the misuse. The time taken in stopping the misuse 
was held to be reasonable time and thus barred re entry by lessor.(7) 

A clause in a lease of commercial complex granted by State Government to the lessee 
provided that the lessee shall not use the premises for storage or sale of alcoholic or other 
intoxication. The lessee surreptitiously and with sinister motive replaced that clause with 
another clause giving him right to sub-let that commercial complex, since the lessee thus 


that can be impeached under the C. P. and Berar Letting of Houses and Rent Control Order, 1947, if the 
damage done is not significant and can be easily repaired. Such an act will not entitle the landlord to the 
grant of permission to terminate the tenancy unless it is likely to impair materially the value or utility of 
the house itself.) ** AIR 1952 Mad 181 (181, 182) : (1951) 2 Mad LJ 591 (DB). (A demolition of any wall 
in a building cannot necessarily be deemed to be an act of waste which is likely to impair materially the 
value or utility of the building.) 


Section 108, Clause (0) — Note 8 


1. ILR (1967) 2 Ker 232 (233, 234) (Lessee having fixity of tenure cutting and removing timber trees from 
Jand leased — Tenant getting some remuneration for looking after trees belonging to landlord — Lessor 
entitled to recover damages from tenant in respect of trees cut by him.) ** AIR 2008 (NOC) 2443 : 2008 
(2) AIR Jhar R 724. (Plaintifffandlord claiming compensation from defendant/tenant for damage caused 
to tenanted premises — Plea by defendant that premises were not in good condition since inception of 
tenancy and condition was worsened as plaintiff ignored to repair them from time to time — Report of 
Commissioner showed that damage was occasioned in course of use of premises, as also due to lack of 
regular maintenance — If premises were not in good condition then defendants could have compelled 
plaintiff, in exercise of their right under agreement to get necessary repairs done — Defendant, thus by 
remaining indifferent had allowed continuous damage to premises — Defendants cannot, therefore, dis- 
own its liability to pay costs for repairs of their damages.) ** AIR 1964 Mys 179 (180) : (1963) 2 Mys LJ 
416. (Act of voluntary waste by cutting trees — Lessee liable for damages to lessor.) ** (1883) 9 Cal 609 
(610, 611) (DB). 

2. (1875 23 Suth WR 298 (300) (DB). (The act was held not to be injurious — No injunction granted.) ** AIR 
1940 Mad 32 (33) (DB). (Lease of land for laying out flower garden — Lessee and his assignee building 
permanent structures — Mandatory injunction granted.) ** (1910) 6 Ind Cas 286 (286) (DB). (Conversion 
of cultivable land into building site restrained by injunction.) 


3. AIR 1966 All 541 : 1966 All LJ 358. 

4. AIR 1981 Delhi 77 : (1980) 18 Delhi LT 372. 

5. AIR 1977 Pat 549 (550) : 2 Pat LJ 713 (DB). 

6. AIR 1981 Pat 137 : 1981 BLJ 129. 

7. AIR 1987 Delhi 340 (343) : (1987) 1 Rent LR 113. 
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played fraud on Government, the subsisting lease between the parties stood nullified.(8) 


Where the tenant was using property for different purpose that the one for which the 
property was let out, he is not entitled to claim renewal of lease by taking benefit of S. 53- 
A. Waiver of landlord's right to refuse renewal could not be inferred in absence of plead- 
ings to that effect and when he was all along refusing to execute new lease deed.(9) 

(p) he must not, without the lessor's consent, erect on the property any perma- 
nent structure, except for agricultural purposes: 

Synopsis 
1. Scope. 
2. “Without the lessor’s-consent.” 
1. Scope. 

Under the English law, there is no prohibition against a tenant erecting permanent 
structures on the land which do not cause damage to the land but which really improve 
it.(1) This clause departs from the English law in this respect. A lessee cannot erect any 
permanent structure on the land for non-agricultural purposes. (2) The term in Section 108 
(p) is an implied term of a lease and for its breach notice under Section 114-A is not neces- 
sary if an unauthorised and permanent construction in violation of the term is made. Thus, 
no notice is necessary under S. 114-A when ejectment is sought on ground specified in 
S. 13(1) (b) of the W. B. Premises Tenancy Act (12 of 1956).(3) The lessee of a building 
cannot even add a structure to it, for it might have wholly different effects from what was 
contemplated when the lease was given.(4) A lessee who makes a construction of perma- 


8. AIR 2000 Pat 123 (131) : 2000 (2) Pat LIR 849. 
9. 1998 ATHC 1133 (1141) : 1997 (3) Mad LW 520. 
Section 108, Clause (p) — Note 1 
1. Woodfall, Landlord and Tenant, 22nd Edn., pages 777, 780 ** AIR 1932 Mad 328 (336) (DB). 


2. AIR 1961 All 84 (85). (Clause (p) merely prohibits construction by lessee but does not provide that lessor 
is entitled to the construction in case of its contravention.) ** (1960) 64 Cal WN 566 (569). (Thika tenant 
cannot erect permanent structure.) ** (1959) 63 Cal WN 565 (569). (A thika tenant is not entitled under 
the provisions of T. P. Act or under provisions of Calcutta Thika Tenancy Act to put up a permanent 
structure on land.) ** (1959) 63 Cal WN 824 (832). (If the words any structure in Section 2 (5) of Caleutta 
Thika Tenancy Act (1949) be so interpreted as to mean only those structures other than the type of struc- 
tures contemplated in Sec. 108 (p) T. P. Act construction of which is prohibited by the latter section then 
there 1s no repugnancy between the provisions of the aforesaid two sections and it is possible to construe 
them in a harmonious way.) ** AIR 1954 Cal 224 (225) : ILR (1955) 2 Cal 275. (Tenant contravened 
Clause (p) of S. 108 inasmuch as the pucca constructions were permanent structures within the meaning of 
that clause and the contravention of clause (p) was sufficient to disentitle the tenant to the protection of 
W. B. Premises Rent Control (Temporary Provisions) Act, 1948) ** AIR 1951 Pat 600 (602) (DB) ** 
(1882) 9 Cal LR 221 (223) ** (1894) 18 All 328 (330). 


3. AIR 1980 Cal 70 : (1979) 2 Cal HN 378 (FB) ** AIR 1977 Cal 122 : 81 Cal WN 376 (DB). 
4. AIR 1927 Lah 225 (225). 


[See also AIR 1967 sc 643 (646) : (1967) 1 SCR 836. (U. P. (Temporary) Control of Rent and Eviction 
Act (III of 1947). Section 3(1)(c) — Material alteration — Alterations may not amount to an unreasonable 
use of leased premises or constitute a change in the purpose of the lease but if they have effect of altering 
from and structure of premises there would be material alterations.) ** AIR 1959 All 33 (36) (Pr. 15): 
1958 All LJ 573 (DB). (Where the tenants substantially and materially damage the leased building and 
caused material alterations in it without the consent of the lessors, this amounts to a breach of the implied 
covenants mentioned in clauses (m), (o) and (p) of S. 108).] 
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nent structure without the consent of the landlord can be prevented by permanent injunc- 
tion and he cannot be allowed to plead that he will remove the structure at the end of the 
lease.(5) But where a house on the premises, not used for agricultural purposes, falls into 
disrepair, the tenant has been held entitled to rebuild and repair that portion.(6) Structure 
means something which is constructed in the way of being built up as building. In order to 
determine whether the structure is permanent.(1) nature of the construction (2) its inten- 
tion,(3) situs, (4) mode of annexation, (5) surrounding circumstances have all to be consid- 
ered. ‘Permanent’ does not mean ever lasting and the term is relative and distinguishes it 
from temporary.(7) 


Where it is found that the tenant had not effected any repairs but he made a structural 
alteration without consent of landlord and a new structure was brought about, he was liable 
to be evicted. Though alleged that permission of Rent Controller was obtained for carriying 
out repairs, the said order was not produced.(8) Tenant constructed one room with roof, 
which was held as an unauthorised construction. It violates the provision laid down by 
S. 108(p) and, therefore, tenant would liable to be evicted.(9) 


The word "permanent" in this clause has been used in contradistinction to what is 
temporary. If the work of conversion or construction is substantial or brings about a sub- 
stantial change in the character of the premises and it is not merely a small physical change 
of a temporary or unsubstantial nature such work of construction falls within the mischief 
of the clause. The test of removability or demolition is not an invariable test.(10) The real 
criterion for deciding whether a structure is permanent or temporary is not whether a struc- 
ture is made of Pucca bricks or of Kachcha bricks but is whether the idea in constructing the 
same was to retain it forever or to demolish it after achieving certain objects. Where the 
lessee raised the Palani viz. Chhaper with the help of bamboo sticks and palm leaves with- 
out permission of lessor, the structure could not be said to be of permanent nature.(11) 
Structure whether permanent or temporary depends on the facts of each case. Tests without 
being exhaustive are (i) intention of party putting up the structure (ii) it is to be gathered 
from mode and degree of annexation (iii) structure whether removable without causing 
irreparable damage to damaged premises (iv) its dimension. 


Affixing collapsible gate at entrance of demised premises would not amount to per- 
manent structure.(12) A structure (1) of some dimension, (2) built of substantially (3) with 


5. AIR 1975 Ker 175 (176 to 178) ** 1993 (1) Ker LJ 747 (749). 
6. 1888 All WN 125 (126). 

7. AIR 1980 Pat 120 : 1980 BBCJ 123. 

8. 1994 AIR SCW 400 (401). 

9. 2004 (10) SCC 637 (639, 640). 


10. AIR 1962 Cal 78 (79, 81) : 65 Cal WN 626 (DB) ** AIR 1964 Cal 1 (5, 14, 28) : ILR (1966) 1 Cal 111 
(SB). (The question whether a particular construction is a permanent structure or not for the purpose of 
clause (p) of Section 108, T. P. Act depends on the facts of each case.) ** AIR 1965 Cal 408 (411). (The 
question as to what are the characteristics and meaning of the phrase “permanent structure” in clause (p) 
of Section 108 is a question of law but having understood the characteristics and meaning of the phrase, 
whether a particular structure satisfies those characteristics or not is a question of fact. The question 
whether a particular structure is a “permanent structure” within the meaning of Cl. (p) of Section 108 is 
therefore a mixed question of fact and law.) 


11. 1987 All LJ 664 (666) : 1987 All WC 386. 
12. 1989 (2) Cal HN 245 (249) ** 1988 (1) Cal LJ 468 (476). 
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the intention of enjoying it permanently (4) which brings about a substantial change in the 
character of the demised premises may be called a "permanent" structure. Whether the void 
of the window is filled up allegedly for maintaining privacy and no independent structure 
as such was constructed, there was no permanent structure. The work was done obviously 
for better enjoyment without interfering with the use of the property.(13) Nature and situs 
of structure, mode of annexation, intention of the tenant and surrounding circumstances 
should be taken into consideration to ascertain whether particular structure is permanent or 
not. In instant case, the room annexed to the main building was intended to be a store room. 
It could not be demolished without causing damage to original building. Thus, the said 
structure was clearly a "permanent" structure.(14) A tenant putting new floor at a lower 
plinth level amounts to reconstruction and structural change. Impairment of building has to 
be examined from the point of view of owner.(15) The word ‘permanent’ is used in the sub- 
section to distinguish it from temporary. It is a relevant term of lease. Thus permanent 
means that which lasts till the end of the term of the lease. A construction raised with the 
purpose of running a press till the expiry ‘of the tenancy is a permanent structure and con- 
sent of the lessor is necessary.(16) In the undermentioned case,(17) it has been held that 
constructions of a temporary character which have been made with easily removable mate- 
rials do not come within the mischief of prohibition in the statute. If the front portion of a 
shop consisting of a sort of gallery fell down its construction by the tenant in the same shape 
and form by using bigger sized bricks, does not amount to material alteration.(18) Where major 
portion of the building in occupation of tenant got washed away due to rains and flood and the 
tenant put up certain construction to provide cover to the remaining portion and to ensure privacy. 
The same could not be said to be a permanent structure within the meaning of S. 108(p).(19) 
Drinking water is an absolute necessity for human existence. By drawing pipeline to the building 
in which the defendants/tenants are residing it cannot be said that the building will in any way be 
damaged or wasted. So long as the tenancy subsists and the plaintiff/landlord has not obtained an 
order of eviction under the Rent Act, the defendants/tenants cannot by indirect means be 
driven out of the building by preventing taking of water connection.(20) Where a septic 
privy is constructed by Mpl. Corporation at the behest of tenant outside tenancy and but 
within suit holding and access of landlord or other occupants is not. Thereby obstructed 
and said construction has not resulted in substantial change made to character of suit pre- 
mises and in fact suit holding has been developed to the benefit of the landlord, same 
cannot be a ground for eviction of the tenant.(21) Fixing of a collapsible gate at the en- 
trance of tenanted premises for security reasons does not amount to permanent structure, 
when the gate is capable of being removed without causing any irreparable damage to the 


13. 1990 (2) Ren CJ 275 (278) (Cal). 

14. AIR 1990 Cal 143 (145). 

15. AIR 1981 Delhi 77 (80). 

16. 1969 All LJ 440. (1956) All LJ 872, Overruled.) 


17. ILR (1959) 1 Cal 404 (417) (DB). (The clause (p) contemplates some structure or construction — Com- 
mode not such construction.) 


18. AIR 1972 All 545 (546, 547) : 1972 All LJ 795. 
19. 1996 (1) Mad LJ 623 (627). 

20. AIR 2003 Ker 95 (96) : 2002 (3) Ker LT 825. 
21. AIR 2001 Cal 202 (207) : 2001 (3) Cal HN 141. 
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building. So also fixing of T.V. antenna on the roof of the building is deemed to be on the 
basis that the tenant has accessory licence to do so.(22) Tenant raised asbestos shed on the 
walls having a collapsible gate in front, with consent of landlord. It could not be said that 
since the structure was erected without permission of municipality, S. 108(p) was violated, 
when the Mpl. Authority did not ever initiate any demolition proceedings in respect of the 
structure raised. (23) If premises are let by a landlord to a Bank but a formal deed or regis- 
tration is not made and dispute arises between the parties and the landlord cuts off electric- 
ity and water, the Bank cannot sue the landlord to permit fixing a generator if the landlord 
is unwilling. (24) 

Allegation that a platform was erected and the suit room was partitioned. However, 
there was no evidence that any pucca structure was constructed without landlords consent. 
There was no permanent structure.(25) 


Opening up of a window or closure of a window by erecting a wall or carrying out of 
the wall are of permanent nature. This type or nature of structure cannot be easily removed. 
Such “permanent structure” without consent or approval of the landlord would attract 
S. 108(p).(26) Change of roof by the tenant after making alleged oral request to the land- 
lord to repair the roof would amount to “permanent structure.” (27) Where it was alleged 
that defendant-tenant broke down the old wall and constructed new wall and that in veran- 
dah a shed (chala) was created, the said construction by defendant could not be said to be of 
permanent nature and, therefore, there would be no violation of S. 108(p) of the Act.(28) 
Lessee had removed the tiled roof of the building and had changed it into concrete roof 
without the consent of a lessor. It is only one form of permanent structure that was con- 
verted into another form of permanent structure. This was not prohibited by S. 108(p) and 
it does not expect the consent of the lessor. Therefore, the provision of S. 108(p) would not 
be applicable.(29) Where the structure could be removed after determination of lease with- 
out damaging any part of tenanted premises, there is no violation of S. 108(p).(30) Where 
only the void of the window was filled up by the structure for maintaining the privacy of 
the inner quarters of the house and no independent or separate structure was made as such, 
the structure in question could not be termed as permanent structure.(31) Replacement of 
tin shed roof by cement concrete roof of pre-existing kitchen and store space without ex- 
tending extent of accommodation. Cannot be regarded as construction of “permanent struc- 
ture”. At best, can be regarded as improvement of part of suit premises.(32) Septic privy 
was constructed by Municipal Corporation at behest of tenant outside tenancy but within 


22. AIR 1990 Cal 26 (30, 31) : (1988) 93 Cal WN 35. 
23. 2002 (4) ICC 196 (200) (Cal). 
24. AIR 1981 NOC 37 (Cal). 
25. 1986 (2) Ren CJ 332 (Cal). 
26. 2007 (49) All Ind Cas 914 (918) (DB) (Cal). 
27. 2006 (3) Bom CR 474 (478). 
28. 2002 (3) Cal HN 409 (420). 
29. 2005 (1) Ren CR 464 (465) (Mad). 
30. 2002 (4) ICC 196 (200) (Cal). 
31, 1991 (1) Ren CR 332 (334) (DB) (Cal). 
32. AIR 2007 Cal 247. 
[Vol. 3] 7 T. P. Act /32 
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suit holding. Access of landlord or other occupants was not obstructed thereby. No substan- 
tial change was made to character of suit premises. In fact, suit holding had been developed 
for benefits of landlord. Same cannot, hence, be a ground for eviction of tenant.(33) 

Where on examination of the structure and other relevant factors the competent Court 
comes to the conclusion that the structure erected by the tenant is of permanent nature and 
the same is not perverse the High Court exercising jurisdiction under Art. 227 will not 
interfere.(34) 

The clause excepts buildings for agricultural purposes. Thus, a tenant can erect a 
dwelling house on the land for the purpose of facilitating his agricultural work.(35) An 
agriculturist tenant can also erect a walled enclosure on the land and build a cattle-shed, as 
they are for agricultural purposes. (36) 

In the case of agricultural leases to which the provisions of this Act are not appli- 
cable, it has been held that the English law should be applied as to the right of the tenant to 
erect buildings, and that a tenant with a permanent right of occupancy cannot be prevented 
from erecting permanent structures on the land,(37) unless such an erection will cause 
permanent damage or injury to the property.(38) 

Where the land is let for building purposes this clause will not apply inasmuch as 
there must in such a case be deemed to be a covenant of the lessor, for such building.(39) 

Where a tenant erects a permanent structure on the land for non-agricultural purposes, 
the lessor cannot on that ground eject him; he can, however, claim that it should be demol- 
ished.(40) It has been held by the High Court of Patna,(41) that one of several lessors 
cannot enforce the obligation under this clause and ask for the demolition of the building 
erected, where the other co-lessors are not willing to enforce it. However, the Allahabad 
High Court held that as in case of leased property having more than one lessor the lessee 
cannot erect permanent structure without consent of all lessors if lessee makes construction 
in violation of stipulation in Section 108 (p), suit by non-consenting lessor for ejectment of 
lessee is maintainable and the plaintiff is entitled to relief of demolition.(42) 

See also the undermentioned cases.(43) 

Where a lessee under a permanent lease has already raised permanent structures on 
an ie as 
33. AIR 2001 Cal 202. 

34. AIR 1987 SC 1939 (1945) : (1987) 3 SCC 558. 
35. Section 76 of the Bengal Tenancy Act authorises occupancy tenants to build for agricultural purposes. 
36. 1888 Pun Re No. 122, Page 332 (333) (DB). 
37. AIR 1932 Mad 328 (336) (DB). 
38. (1901) 24 Mad 65 (68, 69) (DB). 
[See also (1893) 16 Mad 407 (409) (DB).] 
39. AIR 1951 Pat 600 (602) (DB) ** AIR 1935 All 1040 (1040) (DB). 
40. AIR 1951 Pat 600 (602) (DB) ** AIR 1914 All 285 (287) ** (1907) 17 Mad LJ 197 (198) (DB). (Obiter.) 
41. AIR 1939 Pat 428 (430). 
42. 1969 All LJ 440. 


43. 1983 WLN (UC) 434 (437) (Raj). (Tenants right to use western door being encroached upon by a neighbour — 
Tenant not silently suffering the loss and he himself opened a new passage toward north — Alteration thus 
made amounts to material alteration affecting right of the landlord.) ** 1982 UPLT (NOC) 88. (Iron 
shutter fixed, for security of premises, by driving holes in existing pillars — Cannot be called a ‘permanent 
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the leasehold land long back without any objection in this regard on the part of the lessor, it 
would be too hasty a conclusion at the time of considering the question of grant of interim 
injunction commanding the lessee to pull down a construction that has reached an advanced 
stage, to hold that Section 108 (1) (p) of the T. P. Act was not ruled out by an agreement to 
the contrary due to the conduct of lessor merely because there was no express agreement to 
the contrary. Consequently, interim injunction as sought for, could not be granted, espe- 
cially when the lessor had not made out what prejudice would be caused to him if the 
injunction was not granted and the grant of injunction would cause irreparable loss to the 
lessee.(44) 


Material impairment in value and utility of tenancy due to construction of permanent 
structure is not a consideration for passing decree on ground of violation of S. 108(p). 
Unless a case of waste or damage is proved, it cannot be said that there is any violation of 
S. 108.(45) 


As to the applicability of the doctrine of acquiescence and the doctrine of expectation 
to those cases in which the lessee erects a permanent structure and the lessor abstains from 
interfering, see S. 51, Notes 22 to 25 and clause (h) Note 4. 


2. "Without the lessor's consent." 


This clause simply speaks about the requirement of lessor's consent for the erection of 
a permanent structure but it does not lay down the manner in which such consent is to be 
given. Since the provisions of this clause are subject to any contract to the contrary if a 
clause in the agreement specifically requires the lessor's consent in writing for erecting a 
permanent structure, the lessee would not be entitled to do so without obtaining such con- 
sent.(1) Unauthorised addition and alteration by itself is not covered under S. 108(p). In 
order to attract S. 108(p), it must be proved that the lessee has erected on the property any 
permanent structure without consent of the landlord.(2) Where tenant put up construction 
on Terrace on 2nd floor of rented premises and no consent of landlord thereof obtained. 
Decree of eviction, proper.(3) 


structure’ within clause (p) of Section 108 even though it is meant to last for the duration of tenancy.) ** 
ILR (1978) Bom 607 (630). (Where the original structure was a G I sheet structure, which was altered by 
construction of brick-masonry walls with cement plasters such an alteration of construction by a lessee is 
a permanent structure.) ** (1978) 2 Cal LJ 292 (295) (DB). (During the continuance of the lease or 
tenancy if the tenant erects or constructs any permanent structure in a portion to which the landlord and/ 
or other tenants can have access, then he will come within the mischief of Section 108 (p) ** (1966) 2 
Mys LJ 301. (Where premises under a lease for 5 years consisting of a compound and building are found 
tenanted and the Land Acquisition Officer took possession, the tenant will be held entitled to compensa- 
tion for improvements made by him from out of the amount fixed for acquisition.) ** AIR 1967 Cal 538 
(540). (West Bengal Non-agricultural Tenancy Act (20 of 1949), Section 7 (5) — Landlord though permit- 
ting pucca constructions to be raised not giving positive sanction to do so — Lessee can be evicted on the 
expiry of the lease.) ** AIR 1966 Cal 97 (98, 99) : 69 Cal WN 833. (Section 6 (2) (a) of W. B. Non- 
Agricultural Tenancy Act (20 of 1949) authorises a tenant, holding non-agricultural land “to erect any 
structure including any pucca structure.”) 


44. AIR 1982 Cal 152 : 86 Cal WN 329. 
45. AIR 2007 Cal 247. 
Section 108, Clause (p) — Note 2 
1. AIR 1967 Cal 390 (399). (Lessee must not without the lessor’s consent erect on the property any perma- 
nent structure.) 
2. 1998 (1) Ren CR 376 (379) (Cal). 
3. AIR 2007 SC (Supp) 1158. 
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Consent of all the lessors is necessary to erect a permanent construction. (4) Ifa tenant 
constructs a permanent alteration without the consent of the landlord he is liable for evic- 
tion.(5) 

Where the landlord alleges that the tenant has made some unauthorised constructions 
but adduced no proof when construction took place and did not take any steps against such 
unauthorised construction for four years, it reasonably leads to the presumption that con- 
struction was made with consent of the landlord. Onus lies on landlord to prove breach of 
Cls. (m), (0) and (p) of S. 108 by the tenant.(6) 

Mere presence of the respondent-landlord at the time of material changes of the pre- 
mises does not imply necessary consent.(7) 

(q) on the determination of the lease, the lessee is bound to put the lessor into 
possession of the property. 

Synopsis 
1. Scope. 4 
2. Special legislation. 
1. Scope. 

This clause enacts the well settled rule that the tenant must, on the expiration or sooner 
determination of his tenancy, deliver up to his landlord possession of the demised prop- 
erty.(1) Clause (q) of B part of S. 108 of the Transfer of Property Act, specifically provides 
that the tenant is bound to deliver the possession of the rented premises to the landlord. 
Meaning thereby, the landlord is entitled to recover the possession ‘from the tenant after 
expiry of the period of tenancy or after determination of the tenancy by filing the suit 
treating the person in possession to be tenant for the purpose of getting the delivery of said 
immovable property without filing suit on the basis of his title and can claim possession of 


4.1969 All LJ 440. 
5. (1968) 1 Mys LJ 501. 
6. AIR 1993 Cal 144 (181) : 1993 (97) Cal WN 227. 
7. 2004 (4) ICC 303 (304) (Cal). 
Section 108, Clause (q) — Note 1 


1. Woodfall, Landlord and Tenant, 22nd Edn., Page 923 ** AIR 1961 SC 1554 (1555, 1556) : (1962) 2 SCR 17 
** 2009 (76) AIC 446 (448) (Delhi) ** 2001 AIHC 751 (753) : 2001 (1) Mad LJ 354 ** 1984 All LJ (NOC) 
17 : (1984) 1 All Rent Cas 564. (Tenant is bound to restore on same condition in which let out — Landlord not 
bound to ask for relief of demolition of structure if any constructed by tenant.) ** (1979) 2 Ren CJ 310 
(317) (Raj) ** AIR 1966 Pat 8 (9, 10, 11) : ILR 46 Pat 115 ** AIR 1965 Andh Pra 167 (170, 171) : (1964) 
2 Andh WR 304. (Lease not automatically determined on destruction by fire — Lessee must also yield up 
possession of property to lessor as required by Section 108 (q) after exercising option to treat lease as 
void.) ** AIR 1959 Pat 139 (144) ** (1958) 62 Cal WN 176 (180, 181). (Determination of tenancy by 
notice — Tenancy does not continue merely because lessee fails to deliver possession.) ** AIR 1955 Nag 
234 (236) : ILR (1956) Nag 274 (DB) ** AIR 1955 NUC 1915 (Tripura) ** AIR 1953 Bom 76 (77) : 54 
Bom LR 505 (DB). (Landlord becomes entitled to possession of the property only when tenancy is deter- 
mined.) ** AIR 1952 Trav-Co 359 (361) ; ILR (1951) Trav-Co 522 (DB). (Law implies obligation on part 
of tenant to surrender possession on determination of tenancy — (1869) LR 4 QB 170, Rel. on; 8 Bom 160, 
Foll ** AIR 1946 Cal 357 (366) : ILR (1946) 1 Cal 411. (Lessee bound to deliver vacant possession of the 
premises on the expiry of the lease to the lessors and their unwillingness to accept possession in the shape 
-of an attornment by the sub-tenant did not authorise tenant to continue in possession.) ** (1936) 164 Ind 
Cas 837 (841) : 40 Cal WN 52. (Tenant bound to put lessor in vacant possession of property after removal 
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the leased property from tenant on the basis of contractual as well as statutory obligation of 
tenant and corresponding vesting of right in the landlord to take possession from the sub- 
tenant.(2) Even if there is no express covenant in the contract, law will imply duty on the 
tenant to hand over the possession on determination of lease, so long as the implied term to 
hand over possession runs parallel to the statutory obligation under S. 108(q), it cannot be 
said that the said statutory obligation gets obliterated and repealed merely because such 
implied term can be called out from the contract itself such an implied obligation or term in 
the contract cannot in any way reduce the legal efficacy of the statutory obligation foisted 
upon the lessee.(3) Even where a lease does not contain an express stipulation that on 
determination of lease the lessee would deliver up the premises, the tenant is under an 
implied covenant to restore possession of premises to the landlord on determination of 
tenancy. This implied covenant is recognised in S. 108(q).(4) Condition that on determina- 
tion of lease, lessee is bound to put lessor into possession of property. Comes into play in 
absence of contract or local usage to contrary and same is statutory condition. Said condi- 
tion is implied in every lease unless there is contract or local usage to contrary. Said condi- 
tion is not “express condition” as contemplated in S. 111(g).(5) His liability to pay rent 
continues till possession is handed over to landlord.(6) Tenant holding over. Merely be- 
cause agreed rent is tendered by tenant beyond period of lease and is accepted by landlord. 
Would not give status of ‘tenant holding over.’ 


A lease of immovable property requires the lessee to vacate the tenanted premises on 
expiry of the lease period unless by consent the tenancy is extended. The concept of tenant 
holding over has to be understood with reference to tender of rent by the tenant to the 
landlord, tender of the amount being as rent and its acceptance by the landlord as rent. The 
reason is obvious. A tenancy is a result of a bilateral agreement between the parties and its 
extension also has to be as a consequence of a bilateral agreement between the parties. 
Merely because the agreed rent is tendered beyond the period of the lease and is accepted 
by the landlord would not ipso facto result in the conclusion that the tenancy has been 
extended.(7) Where the rented premises are situated in place to which Rent Control Act 


of structures.) ** (1898) 22 Bom 348 (353, 354) (DB) ** AIR 1937 Lah 121 (124) ** AIR 1921 Bom 93 
(101). (The tenant of a several fishery must give up the fishing stakes on the termination of the tenancy 
and he cannot claim to retain them on the ground that he has repaired them from time to time or even 
renewed them. Prima facie the boundaries mentioned would include every fixture within their limits at the 
creation of the tenancy.) ** 1886 Bom PJ 314 ** AIR 1926 Lah 371 (372) ** (1905) 15 Mad LJ 368 (369) 
(DB) ** AIR 1917 Cal 219 (220) (DB) ** 1898 Pun Re No. 14 P. 25 (28) (DB). (Upon the determination 
of a tenancy, it is the duty of the tenant not merely to relinquish possession of the premises but to restore 
possession thereof to the landlord and if such tenant has underlet the whole or any portion of the premises 
he will be liable for a breach of the obligation if his sub-tenant refuses or neglects to give up possession 
when the term ends.) 

[See also AIR 1931 Pat 268 (270) : 10 Pat 203 (DB) ** AIR 1926 Cal 354 (355) (DB). 


2. 2008 (153) DLT 311 (318) (DB). (Lessor would be entitled to maintain an action to compel the lessees to 
abide by the mandate of S. 108(q).) 


3. 1999 (1) Cal LT 22 (40) (SC). 

4. 1991 (2) Rent LR 579 (581) (Ker). 

5. AIR 2006 All 115. 

6. 1996 (2) IIR 727 (729) (All) ** AIR 1994 Punj & Har 60 (62) : 1993 Pun LJ 395 (Even if the rent is paid 
by anyone on behalf of lessee, that person does not become lessee.) 

7. AIR 2008 (NOC) 2442 (Delhi). 
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does not apply and the tenancy is terminated by giving quit notice, the tenant is bound to 
give possession of the premises, to the landlord. Question of bona fide requirement of 
landlord need be gone into.(8) Section 108(q) ensures that a lessee continues to be liable to 
the lessor till possession has been actually restored to the lessor and a semblance of rela- 
tionship subsits till that contingency takes place. Possession remains permissive till the 
tenant renounces his status as a tenant and asserts hostile title.(9) If the lessor has no inter- 
est left in the property, the possession is to be delivered to his representative-in-interest.(10) 
The tenant cannot refuse to give up such possession on the ground that the landlord has no 
title.(11) unless subsequent to the lease there is an ouster of the landlord’s right by a para- 
mount title.(12) Nor can he refuse to give up possession on the ground that at some time 
during the period of his lease he was disturbed for a few days in his possession,(13) or on 
the ground that a part of demised property had been requisitioned by the Government and 
that he was in occupation of only the remaining part of the property when the lease ex- 
pired,(14) or on the ground that there is a covenant or renewal in his favour,(15) or on the 


8. 1996 (3) Kant LJ 338 (341). 
9. 1999 (80) DLT 679 (695). 

10. (1921) 59 Ind Cas 511 (512) : 16 Nag LR 180. 

11. AIR 1974 Pat 364 : 1974 BLJR 338. (Exceptions to this rule are (1) where the plaintiffs seeks to evict on 

the strength of title and the tenant had acquired independent right in himself, for example, as vendee or (2) 
where the tenant is evicted by a person holding a paramount title or (3) under threat of eviction by a true 
owner or person having a better title than the lessor and the lessee attorns to such person with notice to the 
lessor.) ** (1871) 8 Bom HCR AC 175 (177) (DB) ** (1912) 15 Ind Cas 844 (845) (DB) (Mad) ** AIR 
1928 Rang 162 (163) (DB) ** AIR 1925 Oudh 694 (696) ** AIR 1921 Bom 93 (100, 101) ** (1899) 1 
Bom LR 491 (493) (DB). 
[See also AIR 1953 Hyd 234 (235) : ILR (1953) Hyd 89. (Tenant holding over without paying rent — Suit 
for ejectment by landlord — Denial of landlord’s title — Order directing plaintiff to pay court-fees as on a 
suit based on title and not for ejectment of tenant is not proper — Enquiry into question of title will be 
restricted just to know whether defendant is a tenant of plaintiff or not.) ** AIR 1953 Mad 513 (514): 
(1953) 1 Mad LJ 147. (Suit under Court-fees Act (1870), S. 7 (xi) (cc) for possession against tenant 
holding over — Question of title cannot be gone into.) ** AIR 1952 Kutch 19 (20). (In a suit for ejectment 
by a tenant against his sub-tenant on the ground of expiration of the sub-tenancy, the sub-tenant cannot 
plead that the plaintiff's title to the property had come to an end by a notice from the landlord and that he 
had obtained a fresh lease direct from the landlord. The defendant being the sub-tenant of the plaintiff the 
landlord cannot terminate the sub-tenancy by a notice and therefore there being no threat of ouster from 
the landlord the defendant cannot set up the landlord’s title in answer to the claim of the plaintiff to whom 
he is bound to restore possession.) ** AIR 1951 Mad 206 (207) (Pr 5) : (1951) 1 Mad LJ 466. (In suit for 
Possession against a tenant after termination of tenancy under Sec. 7 (xi) (cc), Court-fees Act prayer for 
declaration of title is outside its scope.)] 

12. (1981) 1 Rent LR 312 (Punj) ** AIR 1947 Nag 188 (192) : ILR (1946) Nag 991. (A defence of eviction 
by title paramount can be successfully set up by a tenant in an action for ejectment by the landlord only if 
the holder of the paramount title has a good title and the attorment by the tenant to him was under compul- 
sion and not voluntary. ILR (1943) Pat 513, Foll.) ** (1905) 15 Mad LJ 368 (369) (DB). 

13. AIR 1926 Lah 371 (372). 

[See also AIR 1929 Oudh 286 (287). (Lease for 7 years — Lessee ejected after one year by previous 
lessee — Lessor ejecting previous lessee after 6 years of occupation — Lessee held could not claim exten- 
sion of lease on ground that he did not enjoy possession of property for full period of lease.)] 

14. AIR 1951 Bom 385 (387) : ILR (1951) Bom 670 (DB), (Suit or Possession of portion of property in actual 
occupation of lessee is maintainable.)] 


15. AIR 1916 Mad 1224 (1224) (DB) ** AIR 1937 All 328 (332) (DB). 
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ground that there was an agreement of sale which also was not acted upon by either party, (16) 
or on the ground that he has erected permanent structures on the land to the knowledge of 
the lessor and without interference by him,(17) unless the lessor is barred by the doctrine of 
equitable estoppel from claiming posession.(18) To constitute eviction by title paramount 
so as to discharge obligation of tenant to put his lessor into possession of leased premises 
three conditions must be satisfied : (i) party evicting must have a good and present title to 
property; (ii) tenant must have quitted or directly attorned to paramount title holder agtainst 
his will ; (iii) either landlord must be willing or be a consenting party to such direct attorn- 
ment by his tenant to paramount title holder or there must be an event, such as a change in 
law or passing of decree by a competent Court, which would dispense with need of consent 
or willingness on part of landlord and so bind him as would enable tenant handing over 
possession or attorning in favour of paramount title holder directly. Or in other words para- 
mount title holder must be armed with such legal process for eviction as cannot be lawfully 
resisted.(19) Where the lease period was fixed, the lessee was bound to put the lessor in 
possession of the demised property at the expiry of the lease period notwithstanding the 
absence of specific term to that effect. Such a term would be implied in view of S. 108 (q), 
T. P. Act.(20) Where the tenancy is for a fixed period, tenancy gets automatically deter- 
mined by efflux of time. No action on part of landlord by way of giving quit notice is 
necessary.(21) Where the land was requisitioned while in possession of lessee; the lease 
was for a fixed period and that period expired during currency of requisition but the lease 
was not renewed, on de-requisition possession of the land is to be given to its owner and not 
to lessee. In such a case, the lessee cannot ever be termed as tenant holding over.(22) If 
there is an agreement under the terms of the lease that the ownership of the superstructure 
built by the lessee shall pass to the lessor with a obligation to pay certain percentage of the 
market value of the structure to the lessee, he cannot retain possession until the amount is 
paid.(23) i 

Where a tenancy has been properly determined, the lessor is not entitled to refuse to 
accept the offer of the tenant for delivery of possession merely on the ground that the 
demised property is in a damaged condition due to negligence of the tenant. The proper 
remedy of the lessor is to sue him for damages caused to him by the wilful neglect of the 
tenant.(24) 


The lessee is bound to put the lessor in possession of not only the land leased but also 


[See also AIR 1918 Cal 391 (392) (DB). (Option or covenant to obtain new settlement on expiry of the 
term of kabuliyat — Term and rent of new settlement uncertain — Tenant holding over can be ejected 
without notice to quit.)] 


16. ILR (1976) 2 Delhi 716. 


17. (1899) 21 All 496 (502, 503) : 26 Ind App 58 (PC) ** AIR 1938 Pat 236 (237) (Ramsden v. Dyson, (1865) 
LR I HL 129, Followed.) 


18. (1899) 21 All 496 (502, 503) : 26 Ind App 58 (PC). 

19. AIR 2002 SC 569 : 2002 AIR SCW 152. 

20. AIR 1978 Kant 125 : (1978) 1 Kant LJ 438. 

21. 1998 (2) Cur LJ (C. Cr. Rev) 458 (462) (Punj & Har). 

22. AIR 2001 SC 2569 : 2001 AIR SCW 2739 (2751) : 2001 (6) SCC 512. 
23. AIR 1973 SC 721 (722, 723) : 1973 UJ (SC) 433. 

24. AIR 1953 Mad 996 (998) : (1952) 1 Mad LJ 459. 
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the crops on the land,(25) of any accessions made to the property and of any encroachments 
made by the lessee which enure for the benefit of the lessor under Clause (d).(26) 


Relinquishment of tenancy is different from assignment of tenancy. Relinquishment 
must be to lessor and under S. 108(q), on determination of lease, a lessee is under obliga- 
tion to put the lessor in possession.(27) 

If the lessee fails to deliver possession on the determination of the lease, the lessor can 
sue him in ejectment.(28) Even if the suit for ejectment based on relationship of landlord 
and tenant fails, a decree may be based on the plaintiff's title.(29) Where tenants did not 
vacate and deliver vacant possession of schedule premises after the period mentioned in the 
deed was expired as required by S. 108(q), the Court would be justified in ordering enquiry 
for mesne profits.(30) If the tenant refuses to vacate premises even after termination of 
tenancy, landlord is entitled for mesne profits, and ordinarily mesne profits are awarded on 
the basis of rent last paid by the tenant.(31) But he cannot be ejected by force. If he is so 
ejected he can sue the lessor for the recovery of the possession under S. 9 of the Specific 
Relief Act.(32) Even if forcible possession had been taken by the Government as a quon- 
dam lessor, the quondam tenant is entitled to get back possession of the property under the 
Specific Relief Act. The law in India and English law in this respect are different. The 
landlord in India, even if the lease had expired, will not be entitled to dispossess his tenant 
except by due process of law, and the principles of English law that a tenant whose terms of 


25. (1910) 5 Ind Cas 306 (307) (DB) (Cal). (Note — This must be read subject to the provisions of clauses (h) 
and (i).) 

26. AIR 1925 Cal 1114 (1116) (DB). 

27. 2009 (160) DLT 171 (178). 


28. AIR 1968 SC 620 (622) : (1968) 2 SCR 203 ** (1970) 2 Mad LJ 88 ** AIR 1964 Raj 79 (81) : ILR (1963) 
13 Raj 990. (Since one co-owner is competent to sue for ejectment of a tenant death of one of co-owners 
pending such suit does not cause the suit to abate.) ** AIR 1955 NUC (Tripura) 1915 ** (1910) 6 Ind Cas 
701 (702) (DB) (Mad) ** AIR 1917 Cal 219 (220) (DB). 


[See also ILR (1955) Punj 533 (538). (A landlord, who has given a lease to a third person, is entitled, for 
the purposes of putting his lessee in possession, to maintain a suit to eject the previous lessee whose term 
of lease has expired and who cannot, therefore, be called a tenant.) ** AIR 1925 Pat 17 (19) (DB).] 


29. AIR 1958 Andh Pra 755 (755) : 1958 Andh LT 936. (25 All 498) (FB), Foll; AIR 1951 Mad 206; (1953) 1 
MLJ 147 : AIR 1953 Mad 513 and AIR 1953 Hyd 234, Dissented from.) 


30. AIR 2007 NOC 126 : 2006 (6) AIR Kar R 419. 
31. AIR 1984 NOC 317 : (1984) 2 Cal LJ 1 (DB). 


32. AIR 1968 SC 620 (622) : (1968) 2 SCR 203. (Lessor is not entitled to throw out lessee by force after 
determination of lease — Lessee entitled to recover possession under Section 9, Specific Relief Act, with- 
out any question of title — Case relating to Section 326, quanoon Mal read with Section 163 of the Qanoon 
Ryotwari Gwalior State (Samvat 1974) which is analogous to Section 9, Specific Relief Act — AIR 1924 
PC 144; AIR 1954 Bom 358 and AIR 1959 All 1 (FB), Rel. on; AIR 1957 Madh Bha 79, Reversed; AIR 
1955 Cal 601, Overuled.) ** AIR 1955 Cal 601 (605) : ILR (1957) 2 Cal 1017 (DB). (If lessee continue 
to remain on the land with no longer any right to be there and refuses to vacate, the lessor has every right 
to deal with him as a trespasser and use reasonable force against him for his eviction in defence of his 
right to property — If the lessor in making a forcible entry infringes the criminal law, he will make himself 
liable to be punished under a prosecution, but he will infringe no right of the lessee.) ** AIR 1954 Bom 
358 (360) : ILR (1954) Bom 950 (957) ** AIR 1925 Sind 275 (278, 279) ** (1905) 29 Bom 213 (216, 
217) (DB). 


Also see Section 105, Note 37 and Sec. 116, Note 13. 
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the lease had expired, could not complain against his landlord's entry of his property, so 
long as it has been peaceably made is not applicable to India, and under Indian Laws a 
person continuing in possession of the property after the expiry of his tenancy, is not re- 
garded as a trespasser, for his entry was lawful and as such possession would both on 
principle and authority be entitled to protection under the Specific Relief Act.(33) 


The lessor can also sue the lessee for damages for wrongful occupation,(34) but not 
for rent.(35) 


Where certain open land was given on lease to a company by municipality, but on 
expiry of lease period there was no renewal of lease no rent was paid and the proceedings 
for eviction were pending the municipality could not dispossess the occupant nor demolish 
the factory buildings without recourse to law especially when law respects possession even 
if there is no valid title to support it.(36) 

Where a tenant serves a notice of surrender and relinquishment on his landlord and 
informs him that he is not in possession of the demised land and that a trespasser who had 
taken possession of it against his wish and consent and had refused to vacate the land in 
spite of his notice to him, and notwithstanding this the landlord does not sue the trespasser 
for ejectment, the tenant cannot be held liable in damages to his landlord for his failure to 
put the landlord in vacant possession of the demised land.(37) 

After lease is terminated if the tenant continues in possession without the consent of 
acquiescence of the lessor such a tenant is a "tenant by sufferance." The possession of a 
tenant by sufferance is a "judicial possession”. He is entitled to injunction restraining land- 
lord from interfering with his possession.(38) 


33. AIR 1982 Mad 431 : (1983) 1 Mad LJ 140. 


34. (1958) 62 Cal WN 176 (180, 181). (Where, however, the tenant is restrained by the statutory laws from 
evicting the sub-tenant. The tenant is not liable even to such damages when he is unable to give up vacant 
possession on the expiry of the notice for the determination of the lease —22 Bom 348, Foll.) ** AIR 1959 
Pat 139 (144, 145). (The failure of the tenant to deliver up vacant possession to his landlord on the 
determination of the lease amounts to a breach of contract, and the damages sought to be recovered by the 
landlord against his ex-tenant are those which necessarily flow from the breach — Therefore, the landlord 
is entitled to recover all the loss he has sustained by reason of such failure — Overruled or another point in 
AIR 1965 Pat 374.) ** AIR 1955 Nag 234 (236) : ILR (1956) Nag 274 (DB) ** (1898) 22 Bom 348 (354) 
(DB) ** AIR 1937 Lah 121 (124), (If actual possession is with an under-tenant, who at the determination 
of the tenancy holds over against the will of the tenant, the remedy of the landlord is to sue the tenant for 
damages, the measure of which is the rental value of the premises for the time he is kept out of possession, 
and the cost of the legal proceedings to oust the under-tenant.) ** ATR 1926 Lah 371 (372) ** 1877 Bom 
PJ 171 (171) (DB) ** AIR 1932 Lah 275 (276) : 13 Lah 216 (DB) ** AIR 1933 Lah 61 (64) : 14 Lah 137 
(DB). (Tenant contumaciously holding over — Double rent by way of damages is proper.) ** AIR 1937 All 
328 (333) (DB). (Lessor can obtain interest if the lessee was responsible for non-payment earlier.) ** AIR 1924 
Cal 240 (242) : 50 Cal 667 ** AIR 1914 All 1 (2) ** (1910) 6 Ind Cas 766 (769) (DB) (Mad) ** (1856) 105 RR 
782 (786) : 11 Ex 769 : 26 LT (OS) 260 : 25 LJ Ex 101 : 4 WR (Eng.) 293, Waston v. Lane. 


[See also (1911) 11 Ind Cas 270 (272) (DB) (All). (The use of the expression “damages for use and 
occupation” in the following decisions does not appear to be corect in view of what has been stated in 
Note 40 on Section 105.) ** AIR 1933 Lah 509 (510) (DB) ** AIR 1937 Mad 478 (480) (DB). 


35. 1877 Bom PJ 171 (171) (DB). 

36. 2002 (3) Raj LR 552 (565) 

37. AIR 1959 Pat 139 (145). (Oerruled on another point in AIR 1965 Pat 374 (FB)). 
38. AIR 1982 Andh Pra 253 (254, 255) : (1982) 2 Andh WR 1 (DB). 
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If a tenant leaves the premises without delivering possession to the landlord that may 
entitle the landlord to claim rents or profits from the tenant if he proposes to exercise his 
rights under the lease but in case he acquiescence in the act of the tenant even though he has 
not been placed in physical possession of the tenement, it cannot be said that the tenancy is 
still subsisting.(39) 

Where a lessee surrenders his tenancy by notice to the landlords, followed by delivery 
of possession to one of them, the others cannot sue the tenant either for rent or for damages 
for use and occupation.(40) Nor is the lessee liable for rent or for use and occupation if he 
has offered to deliver possession but the lessor has refused to take it. (41) 

Where land is leased to several lessees jointly all the lessees must vacate at the deter- 
mination of the tenancy. If some of them alone vacate this will not relieve them of liability 
so long as any one or some of them remains or remain in occupation.(42) 

The clause is subject to a contract to the contrary.(43) Where it is expressly provided 
in the lease that the lessee need not deliver possession at the expiry of the lease, he is not 
under any obligation to put the lessor in possession. (44) 

Where a decree for termination of tenancy and eviction is obtained against some of 
the joint tenants it is not open to the landlord to proceed against some of the joint tenants on 
the basis of the decree.(45) 

In the undermentioned case.(46) The lessee was to construct a cinema hall on the land 
demised and was entitled to be paid the price of it before he surrendered possession either 
on the expiry of the lease or at any other future time. It was held by their Lordships of the 
Judicial Committee that the lessee was entitled to remain in possession as tenant at the rent 
reserved by the lease until payment of the market price and could not be treated as tres- 
passer liable to account for mesne profits. 

EE _ re 

39. AIR 1954 Nag 305 (306) : ILR (1954) Nag 414 (DB). (A letting premises to B-B subletting to C without 
A’s permission contrary to contract and leaving premises — Premises allotted to D while in possession of 
C -It was held that C’s Possession being unlawful, premises can be considered as vacant within meaning 
of Cls. 24 and 24-A C. P. and Berar Letting of Houses and Rent Control Order (1949)), 

40. AIR 1924 Lah 474 (475), 

41. AIR 1937 Lah 121 (124, 125). 
[See also AIR 1953 Mad 996 (997) : (1952) 1 Mad LJ 459. (Tenant terminating tenancy and offering 
Possession — Premises not in state of proper repairs — Offer by tenant refused — Tenant cannot be com- 


pelled to remain in possession — Landlord can only sue for damages for neglect or default of tenant, and 
not for rent.)] 


42. AIR 1954 Mad 92 (92) : (1952) 2 Mad LJ 883. (One of joint lessees only vacating premises — Both of 
lessees continue to be liable for rent till vacant possession is delivered to landlord or till new agreement is 
substituted in place of original — (1840) 151 RR 706, Rel. on.) ** AIR 1936 Sind 213 (215) : 30 Sind LR 
135 (DB). 1840) 60 RR 779, Chiristy v. Tancred, Followed.) 


43. AIR 1954 Nag 305 (306) : ILR (1954) Nag 414 (DB). 
44. 1866 Bom PJ 78 (DB). 


[See also 1947 All WR (HC) 284 (285). (Lease not merely leaving option of quittance with the lessee but 
expressly denying lessor a right of ejectment and giving only right to receive rent — English doctrine of 
mutuality cannot be invoked by lessor to eject lessee.)] 


45. AIR 1977 All 239 : (1977) 3 All LR 147 ** 1985 All LJ 58 (60) : (1984) 2 All Rent Cas 505. 
46. AIR 1945 PC 77 (79) : 72 Ind App 72. 
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2. Special legislation. 


Owing to the increase of population in the cities during the last Great War it was 
found necessary to give special protection to the tenants against enhancement of rent and 
ejectment by the landlords and hence there had been emergency legislation during the war 
period, superseding the rights and liabilities under the Transfer of Property Act. The emer- 
gency continues even after the Great War and with it the emergency legislation too. 


It was held in the undermentioned case.(1) That by virtue of S. 11 of the West Bengal 
Premises Rent Control (Temporary Provisions) Act (38 of 1948) only such provisions of 
the Rent Act which were in conflict with the Transfer of Property Act prevailed against its 
provisions and the other provisions of the Transfer of Property Act which were not so 
inconsistent remained in force and were of full effect. 


The provisions of the West Bengal Premises Tenancy Act (12 of 1956) do not create 
any new cause of action for landlord grounds of ejectment remain as they are under Trans- 
fer of Property Act.(2) Provisions of sub-clause (q) are subject to the provisions of the Rent 
Control Legislation and the liability to hand over vacant possession after expiry of the 
stipulated period stands abrogated as long as the rent control legislation remains in force.(3) 
See also the undermentioned cases,(4) decided with reference to rent control legislation of 
various States. 


Section 108, Clause (q) - Note 2 
1. (1950) 85 Cal LJ 81 (87). 
2. AIR 1977 Cal 199 : 82 Cal WN 252. 
3. AIR 1976 Punj 27 (29) : 1975 Ren CJ 641. (Overruled on another point in AIR 1981 Punj 380.) 
4. E. P. Urban Rent Restriction Act (3 of 1949). 


** AIR 1974 SC 104. (A tenant who is not a statutory licensee cannot claim to be in lawful possession of 
the premises on determination of the tenancy on expiry of the lease.) ** AIR 1961 SC 1554 (1555, 1556) : 
(1962) 2 SCR 17. (East Punjab Urban Rent Restriction Act (3 of 1949), Section 13 — Assignment of his 
rights by tenant without consent of landlord and without delivery of possession to landlord — Tenancy not 
determined — Assignor as well as assignee can be sued in Court of Controller for order of ejectment. 60 
Pun LR 349, Reversed.) ** AIR 1980 Punj 319 : (1979) 2 Ren CJ 442. (If a sub-lease has been given 
before the application of Rent Control Legislation the tenant cannot be vacated for subletting under the 
provisions of the Rent Control Act.) 


Rajasthan Premises (Control of Rent and Eviction) Act (17 of 1950) : 


1975 WLN (UC) 196 (Raj). (Both the lessee and the sub-lessee are liable for damages for use and occu- 
pation of the building on determination of the lease.) ** AIR 1959 Raj 59 (63) : ILR (1958) 8 Raj 501. 
(Rajasthan Premises (Control of Rent and Eviction) Act (17 of 1950) (as amended by Rajasthan Act 9 of 
1952). (Section 13 (1) (a) — Provisions are suplementary to the provisions of Section 108 (q) Transfer of 
Property Act without in any way amending them. There is no conflict between the two provisions and 
therefore Section 13 (1) (a) is not ultra vires on the ground of repugnancy.) 

Bombay Rent Restriction Act (XVI (16) of 1939): 

AIR 1945 Bom 237 (237) : ILR (1945) Bom 310 (FB). (Bombay Rent Restriction Act (1939), Section 
11 — Suit for ejectment by landlord — Sub-tenant has no right to join as party.) ** ATR 1944 Bom 181 
(182, 183) : ILR (1944) Bom 361 (DB). (Bom. Rent Restriction Act (1939) — Land leased for business 
purposes — Provision for dwelling held only subsidiary and was restricted to lessee and his family — 
Section 11 held applicable to lease.) ** AIR 1943 Bom 141 (143) : ILR (1943) Bom 480. (Bombay Rent 
Restriction Act (1939) — Mere sub-letting does not justify ejectment.) 
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Rights of lessor’s 109. If the lessor transfers the property leased, or any 
transferee. part thereof, or any part of his interest therein, the trans- 

feree, in the absence ofa contract to the contrary, shall pos- 
sess all the rights, and, if the lessee so elects, be subject to all the liabilities of the 
lessor as to the property or part transferred so long as he is the owner of it; but the 
lessor shall not, by reason only of such transfer, cease to be subject to any of the 
liabilities imposed upon him by the lease, unless the lessee elects to treat the trans- 
feree as the person liable to him : 

Provided that the transferee is not entitled to arrears of rent due before the 
transfer and that if the lessee, not having reason to believe that such transfer has 
been made, pays rent to the lessor, the lessee shall not be liable to pay such rent over 
again to the transferee. j 


Bombay Rents, Hotel Rates and Lodging House Rates Control Act (7 of 1944) : 


AIR 1945 Bom 137 (143) : ILR (1945) Bom 82 (DB). (Bombay Rents, Hotel Rates and Lodging House 
Rates (Control) Act (VII (7) of 1944), Section 14 — Collector on appeal under Section 14 reversing 
Controller’s order and holding that Controller ought to have issued certificate — Issuing of certificate by 
Controller follows as necessary conclusion and is matter of administrative detail — Absence of provision 
in Act under which Collector could direct Controller to issue certificate does not affect position.) 


Calcutta House Rent Control Order (1943) 


AIR 1949 Cal 576 (578) : ILR (1945) 2 Cal 585. (Calcutta House Rent Control Order (1943) Para 9 — 
Monthly tenancy — Security deposit kept with plaintiff for appropriation towards arrears of rent after 
vacant possession given on determination of tenancy — Suit for eviction after notice to quit — Before suit 
plaintiff appropriating portion of deposit towards arrears of rent — Suit held liable to be dismissed.) ** 
AIR 1947 Cal 236 (240). (Calcutta House Rent Control Order (1943) Para 9A (1) — Permission by Con- 
troller — Default in payment of rent — Suit for ejectment on ground that house is required by landlord for 
his own use — Suit pending when Para 9A (1) came into operation — Para 9 (1) does not apply and permis- 
sion of Rent Controller under Para 9A(1) is not required — Decree for ejectment can be passed under 
general law.) ** AIR 1946 Cal 81(83) : ILR (1946) 1 Cal 176 (DB). (Calcutta House Rent Control Order 
(1943), Para 9 (1) and (4) — Payment of rent must continue up-to-date of decree and not merely up to filing 
of suit — Suit for ejectment prior to Order — No deposit within three months nor payment of each month 
before 15th of next month — Deposit in lump sum for one year subsequent to suit held, no compliance with 
Para 9 (4) and tenant not protected from ejectment.) ** AIR 1944 Cal 72 (73) : ILR (1944) 1 Cal 690. 
(Calcutta House Rent Control Order (1943) Para 9 ( 1) Proviso — Proviso does not come into play until 
Para 9 (1) has been invoked by the tenant — Hence, in suit to eject tenant application by plaintiff landlord 
seeking to amend plaint by raising a case under Para 9 (1) Proviso before the defendant has invoked Para. 
9 (1) is misconceived.) ** (1945) 49 Cal WN 647 (648). (Calcutta House Rent Control Order (1943) Para 
9 — Period of 3 months grace allowed under Para 9 (4) will not assist a judgment-debtor in default at the 
time of decree for possession.) ** (1944) 48 Cal WN 711 (711). (Calcutta House Rent Control Order 
(1943), Paras 9, 9A — Tenant not paying Rent as required by Para 9 (4) — He is not entitled to benefit of 
paras 9 and 9-A.) 

Bengal House Rent Control Order (1942) 


AIR 1947 Cal 185. (Case under Bengal House Rent Control Order, 1942.) ** AIR 1946 Cal 113 (115) : 
ILR (1946) 1 Cal 211 (DB). (Bengal House Rent Control Order (1942) as amended in (1944), Para 10 (1) 
and (4) — Rent neither enhanced by contract nor settled by Rent Controller after Ist December, 1941 — To 
claim protection under Para 10 payment of rent at rate payable before notice to quit is sufficient.) ** AIR 
1943 Cal 247 (250) : ILR (1943) 2 Cal 272 (DB). (Bengal House Rent Control Order (1942) Para 12 — 
District Judge in exercising powers under Para 12 does not act as a Court.) ** (1977) 1 All ER 262 : 
(1976) 1 WLR 1278, Moore Properties (Ilford) Ltd. v. Mc Keon. (If the head tenant grants sub-tenancy in 
breach of absolute prohibition the landlord is entitled to possession.) 
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The lessor, the transferee and the lessee may determine what proportion of the 
premium or rent reserved by the lease is payable in respect of the part so trans- 
ferred, and, in case they disagree, such determination may be made by any Court 
having jurisdiction to entertain a suit for the possession of the property leased. 


Synopsis 
1. Analogous law. 6. “If the lessee so elects, be subject to all the 
2. Scope of the section. liabilities.” 
3. “Transfers the property”. 7. Notice. 


4. “The property leased or any part thereof or any 


a s 7A. Attornment. 
part of the interest therein. 


8. Rent paid in advance. (See Notes on S. 50) 


5. “All the rights........ of the lessor as to the prop- 
erty or part transferred.” 9. Arrears of rent. 
(A) Splitting of tenancy — Exception. 10. Apportionment of rent. 


1. Analogous law. 

The section may be compared with sections 140, 141, 142 and 151 of the Law of 
Property Act, 1925 (in Geo. V. C. 20). Provisions similar to the second paragraph of the 
section have been enacted in the various local Tenancy Acts.(1) 

2. Scope of the section. 

The general principle is that rights and liabilities attached to property i.e., arising out 
of the possession and control of property will pass with the property.(1) Qui in jus dominiumve 
alterius succedit jure ejus uti debet.(2) Thus, the transferee of the wreck of a vessel which 
was sunk by accident in a public navigable river would be under same duty as the transferor 
himself, to take precautions to prevent injury to other vessel by their striking against it. (3) 


On the other hand, the general rule as to rights and liabilities, not attached to property, 
but arising out of some personal relationship of the transferor, whether contractual or oth- 
erwise, with third parties, is that a person can transfer his rights but not his obligations. (4) 
If the obligations are inseparable from the rights he cannot transfer even his rights. “A man 
cannot assign”, said Innes, J., in Cherukomen v. Ismala,(5) 

“obligations (i.e., cannot substitute some one else as the performer of his duties) without the 
consent or authority of those to whom the duties are owing; and whereas in the present case, rights are 
co-existent with the inseparable from obligations, so that the assignment of the one cannot be effected 
without the assignment of the other, there can be no valid transfer of rights without the consent and 
authority of those interested in the performance of the obligations.” 


Section 109 — Note 1 
1. See S. 72 of the Bengal Tenancy Act (1885) and S. 270 of the Agra Tenancy Act (III of 1926.) 
Section 109 — Note 2 


1.Broom, A Selection of Legal Maxims, 10th Edition, 1939, Pages 306, 308 ** (1951) 55 Cal WN 656 (660) 
(DB). (Covenant involving a claim affecting the reversion of leased lands — Covenant runs with land and 
is not a personal one — Transferee of reversion is entitled to benefits as well as subject to liabilities of the 
covenant.) 


2. Broom, A Selection of Legal Maxims, 10th Edition, 1939, Pages 306, 308. 

3. (1854) 156 ER 463 (467) : 10 Ex 312 : 2 CLR 1215 : 23 LJ Ex 317 : 2 WR (Eng.) 624, White v. Crisp. 
4. Holland, Jurisprudence, 6th Edn., Page 373. 

5. (1872-73) 6 Mad HCR 145 (151) (DB). 
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This is the principle on which this section is based. The rights and liabilities referred 
to, arise out of the contractual relationship of the transferor with his lessee and the section 
provides that the rights of the transferor as to the property will pass(6) but not the liabilities 
unless the lessee elects to hold the transferee liable. 

The legislature in so many words has made it clear and left it to the option of the 
lessee to accept the transferee as his landlord or to face the consequence of such refusal as 
all the rights of lessor shall stand transferred automatically by operation of law to the trans- 
feree. There could be no privity of contract in absence of option left by law to the lessee to 
elect the transferee as his lessor.(7) 

In a case where question is as to the right of the tenants to plead that the purchasers 
from landlord are not the exclusive owners of the property in suit and there is another 
person, who is also a co-owner along with the purchasers, S. 109 would be of no assistance 
to the purchasers.(8) 

Under the English law, however, transfers of leased property have been regarded as 
an exception to the principle last mentioned, in that such a transfer passes to the transferee 
all the rights and liabilities of the transferor with reference to the subject matter of the 
lease.(9) 

The Allahabad High Court in the case of Ram Chandra Singh v. Ram Saran took the 
view that S. 109 is attracted to the case of partition also. The Supreme Court in instant case 
applied the same rule without deciding its validity since the Allahabad H. C. decision was 
not assailed before the Supreme Court.(10) 

When right, title and interest in immovable property stand transferred by operation of 
law, the spirit behind S. 109 per force would apply and successor-in-interest would be 
entitled to the rights of the predecessor. Thus where Bombay Port Trust gave notice termi- 


[See also AIR 1914 Low Bur 200 (201) : 7 Low Bur Rul 95, (Benefit of contract is, but burden is not, 
assignable by one party without consent of the other.)] 


6. AIR 1953 Mys 62 (63) : ILR (1953) Mys 368 (DB). (Notice by landlord after he had sold the property — 
Notice has no legal effect — Does not bind the tenant.) ** (1913) 19 Ind Cas 865 (867) (DB) (Cal) 
**(1891) 4 CPLR 61 (61). (Transferee from lessor gets all the rights of the lessor unless there is some 
express stipulation contrary thereto.) ** (1887) 14 Cal 176 (183). (Right of re-entry reserved to lessor can 
pass to the transferee.) ** AIR 1923 Cal 189 (191) : 50 Cal 146 (DB) ** AIR 1926 Nag 495 (495) ** 
(1920) 54 Ind Cas 569 (570) (DB) (All). (If a proprietor transfers his proprietary rights to a thekedar, the 
latter becomes the tenant's landlord and has the power to eject the tenant unless the proprietor has reserved 
such power to himself.) 


7. 1994 (1) Ren CR 127 (133) (All). 
8. AIR 1978 NOC 153 : (1978) 4 All LR 96. 


9. Holland Jurisprudence, 6th Edn., pp. 273, 274 ** Secs. 141 and 142 of the Law of Property Act 1925 (15 
Geo. V.C. 20) ** (1820) 106 ER 706 (707) : 3 B & Ald 392 : 21 RR 516, Cambell v. Lewis. (Covenant for 
quiet enjoyment is a covenant running with the land.) ** (1906) 75 LJKB 149 (150) : (1906) 1 KB 155, 
Williams v. Gabriel. (Do.) ** (1815) 128 ER 1020 (1022) : 6 Taunt 224: 2 Marsh 1: 16 RR 605, Collison 
v. Lettsone. 


[See also (1904) 73 LIKB 97 (100) : (1904) 1 KB 362: 90 LT 78 : 20 TLR 109, Stuart v. Joy. (Even after 
assignment, the covenant running with the reversion remains binding on the lessor.) ** (1905) 74 LJ Ch 555 
(563) : (1905) 2 Ch 257 (279) : 54 WR (Eng) 7 : 93 LT 257: 21 TLR 581, Woodall v. Clifton ** (1900) 69 
LIQB 904 (906) : (1900) 2 QB 609 (614) : 41 WR (Eng) 642 : 83 LT 64, Cohen v. Tannar. } 


10. AIR 1988 SC 1365 (1368) : 1988 All LJ 805 : (1988) 2 JT 492. (1980 UPLT NOC 143 : 1980 All Rent Cas 
381, Reversed.) 


Rights of lessor’s transferee [S109N 2] 511 


nating tenancy of defendant and before expiry of the notice period Major Port Trust Act 
became applicable, the notice will enure to the benefit of the successor Board of Trust- 
ees.(11) Where the verandah in front of the shop was constructed by the original landlord 
who had sold the demised premises to the landlord-respondent and the tenant-petitioner 
had merged verandah/balcony into the shop impairing the value and utility of shop without 
pior consent of landlord-respondents and questioned the right of landlord to eject him on 
this ground, the plea that a successor-in-interest of the earlier landlord is not entitled to 
enjoy the benefit of the provisions concerning ejectment of the tenant would not be ten- 
able.(12) Where the tenant was not given any intimation of transfer of rented premises and 
the tenant was paying rent in the name of deity believing it to be owner of premises, the 
tenant would be protected under S. 109 and he cannot be termed as defaulter.(13) Notice to 
tenant has to be given when landlord transfers the tenanted property to third person. Only 
thereafter obligation of tenants to recognise transferee as landlord arises.(14) 


Suit for eviction of tenant filed by person authorised to realise rent and to file suit for 
ejectment of tenant, is maintainable in view of S. 109. There is no inconsistency between S. 
109 of the T. P. Act and S. 36 of the U. P. Rent Act 13 of 1972.(15) 


This section, in terms, does not apply to transfers by operation of law.(16) But the 
principle underlying it is applicable to such cases.(17) 


The section does not, by virtue of the provisions of S. 117, apply to a transfer of 
property which has been leased out for agricultural purposes. But even in such cases, the 
principle underlying the section is applicable.(18) 


Where a party to the deed having full knowledge of the fact that the person executing 
the lease in favour of the lessee, namely, the lessor would cease to have any interest in the 


11. AIR 1991 SC 14 (18) : 1991 (1) SCC 761 (AIR 1953 Mys 62, Overruled). 
12. 2003 (1) Ren CR 437 (439) (P&H). 
13. 2006 (4) ALJ (NOC) 790 (All). 


14. 2001 (1) MPLJ 361 (364) ** 2006 (6) ALJ (DOC) 388 (All) : 2006 (63) All LR 656. (In absence of written 
notice, tenants cannot have any reason to believe that plaintiff has become their landlord — Tenants 
having paid rent to previous landlord who was acting as Mutawalli of property — Not liable to pay rent 
against to plaintiff subsequently appointed as Mutawalli of property in question — No eviction decree 
can be based on such ground of default.) 


15. 1990 All Rent Cas 481 (482) (All). 
16. See Section 2 clause (d). 


17. 1959 MPC 317 (319). (Auction sale in execution of mortgage decree — Mortgage property in actual 
possession of lessee from mortgagor — Auction purchaser becomes landlord under S. 109 and is entitled 
only to symbolical possession — He has to file regular suit for ejectment.) ** AIR 1943 Cal 160 (162) : 
ILR (1942) 2 Cal 546 (DB). (A person who becomes entitled to the possession of property either by 
contract or by operation of law becomes landlord of the tenants of that property and by virtue of his right 
to leases is entitled to collect-rents and profits of that property.) ** AIR 1926 Nag 495 (495) ** (1880) 5 
Cal 902 (906) (FB). (No distinction between cases where a tenure is sold privately and those where it is 
sold by public auction.) ** (1883) 12 Cal L Rep 479 (483) (DB). (A mortgagee who has foreclosed his 
mortgage is not entitled to rent from a tenant of the property from the date of the foreclosure, but from the 
date on which he has perfected his title and the tenant has notice of his having done so.) ** AIR 1923 Nag 
91 (92). 

18. AIR 1962 Pat 131 (139) (DB). (Principle applied to permanent leases of agricultural land.) ** 1994 (2) 
Sim LC 251 (255) (Him Pra). (H.P. Transferred Territory Tenants (Protection of Rights) Act, 1968) ** 
(1906) 29 Mad 29 (35, 36) (DB). 
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property, gets the lease deed executed in his favour it is clearly an act of fraud per se and as 
such the subsequent transferee cannot be bound by such an act.(19) 

Where the ownership of demised premises except latrine and bathroom is changed, 
the tenant can claim amenities of latrine and bathroom (essential services) from previous 
landlord in view of S. 38 of the M. P. Accommodation Control Act, 1961.(20) 

This section may be compared with S. 37, the latter deals with transfers of all kinds of 
property and is not limited, as this section is, to transfers of property which has been leased. 
Further, it deals with the performance by a third person of obligations relating to the prop- 
erty transferred, on a severance of such property into several shares, and not, as this section 
does, with the performance by the transferor or his transferee of obligations relating to the 
property. 

3. “Transfers the property.” 

This section applies only in the case of assignment or the severance of the reversion 
of the land in consequence of transfer.(1) As to what is transfer of property within the 
meaning of this Act, see generally Notes on S. 5. Partition of joint family property is not a 
transfer within the meaning of S. 5, T. P. Act but the principle of S. 109 would apply to the 
case of leased property given exclusively to the share of a member of the family on parti- 
tion.(2) An agreement to transfer property is not a transfer of property and the contractee 
has no right to the property until the transfer is actually effected, and cannot claim the 
benefit of this section.(3) 

The section assumes that there has been a valid transfer of property.(4) In case of a 
nominal sale there is no automatic attornment under Section 109 as it applies only to genu- 
ine transfers.(5) Where the landlord claims his status as such landlord under a derivative 
title, the tenant unless he has himself attorned the tenancy in favour of the transferee, has, 
despite the statutory attornment under S. 109, the right to take the plea that the transfer is 
sham and the transferee acquires no title thereunder.(6) There is nothing in S. 109 estop- 


[See also AIR 1961 Mys 131 (133) : ILR (1960) Mys 1270 (DB). (Effect of S. 3 of Bombay Tenancy and 
Agricultural Lands Act is to incorporate provision of Ch. V., T.P. Act into the Bombay Act.)] 


19. AIR 1982 All 215 : 1982 All WC 127. 
20. AIR 1990 Madh Pra 37 (40) : 1989 (2) Ker LJ 82. 
Section 109 — Note 3 


- (1950) 86 Cal LJ 198 (212, 213). (Severance of reversion on Partition — Section or its principle does not 

apply.) 

Bi AIR 1965 Madh Pra 1 (2) : ILR (1964) Madh Pra 122. (Notice by only coparcener to whom the property 
is allotted on partition is sufficient to terminate the tenancy of the lessee of former joint family.) ** AIR 
1963 Pat 85 (87) : ILR 41 Pat 915 (DB). (One co-sharer after Partition can sue for rent of his share.) ** 
AIR 1955 Raj 167 (172) : 1955 Raj LW 129. 

[See also AIR 1952 J & K 18 (19). (Partition is a transfer — S. 109 applies.)] 
[But see (1950) 86 Cal LJ 198 (212, 213). (Partition — S. 109 or its principle not applicable.)] 
3. See also (1838) 132 ER 1183 (1185) : 5 Bing NC 477: 7 Scott 494, Hartsborne v. Watson ** (1909) 4 Ind 


Cas 471 (472) (DB) (Cal). (Held, Sarbakari Pattah did not create any interest in the land; therefore its 
holder was not a transferee.) 


4. AIR 1922 All 45 (46) (DB). 
5. 1979 MPLJ 155. 
6. 1985 MPRCJ 106 (111). 
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ping the tenant from denying the title of the assignee.(7) Where at the date of the so-called 
transfer, the lessor had no interest left in the property leased, no question can arise of the 
lessor transferring the property to the transferee. (8) 

If property is transferred in favour of two brothers jointly and one of them dies leav- 
ing a son, the surviving brother alone could be treated as lessor but not the son as the son 
was not the transferee of the former !essor.(9) Assignment of the right of reversion by the 
lessor is not prohibited by Kant. Rent Control Act 1954.(10) Evacuee property was trans- 
ferred by Central Government under Section 21 of the Displaced Persons Act, 1954 and the 
tenant of the Central Government was attorned by the Managing Officer as a tenant to the 
transferee. In sucha case the relationship of landlord and tenant came into existence though 
the transferee had not acquired full rights of ownership and he could maintain a suit for 
ejectment of the tenant under ordinary law. The tenant could not claim protection under the 
Act till sale deed was executed because of notification issued under Section 3 exempting 
buildings owned by the Government from operation of the Act.(11) 

When a lessor of leased property creates a usufructuary mortgage in respect of such 
property what he transfers under S. 109 as a mortgagor in favour of the usufructuary mort- 
gagee includes his right to possession of the property and receive rent etc. The expression 
“Jandlord” in S. 13 of the Bombay Rent Act, 1947 includes a usufructuary mortgagee of the 
tenanted premises and he can evict the tenant under S. 13(1) (c) on ground of nuisance.(12) 

Where the rented house is sold by Official Receiver, the rights and liabilities of the 
original owner get assigned to the purchaser. The tenant becomes tenant of purchaser sym- 
bolical delivery as to proof of the sale is not necessary.(13) 

Where a tenant is inducted by mortgagee, on redemption of mortgage the tenant is not 
entitled to benefit of Rent Control Act. There is no privity of contract between mortgager 
and tenant. No relationship of landlord and tenant comes into existence. Provisions con- 
tained in S. 109 are not attracted.(14) When the deceased who died unmarried and not 
being survived by any Class I heir, bequeathed all his properties in favour of petitioners- 
wife and son respectively of pre-deceased brother and the Will executed by him was proved 
and the petitioners Class II heirs after obtaining letter of administration, requested for transfer 
of leasehold right of properties in their favour as his successors then the demand for un- 
earned income as pre-condition for transfer of leasehold rights by authority on ground that 
policy dictates that only specified heirs would be recognised would not be proper.(15) 

4. “The property leased or any part thereof or any part of the interest therein.” 


It is not necessary for the section to apply that the entire property leased should have 


7. 1987 Cal LT 230 (237) 

8. AIR 1956 Bom 364 (365). 

9. AIR 1974 All 413 (415, 416). 

10.(1975) 1 Kant LJ 58. 

11. AIR 1967 Punj 21 (24, 25, 28) : 68 Pun LR 638 (FB). 


12. AIR 1993 SC 1712 (1718) : 1993 AIR SCW 1599 : (1993) 3 SCC 351. (AIR 1973 Guj 131 (FB), Not good 
law in view of AIR 1979 SC 1745). 


13. 1997 (3) Mad LW 652 (655). 

14. AIR 1988 Delhi 1 (7). 

15. AIR 2008 (NOC) 304 (Delhi). 
[Vol. 3] 7 T. P. Act /33 
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been transferred. The transfer may be of a part of such property or a part of the lessor’s 
interest in such property.(1) Thus, the section will apply to a transfer of two acres out of ten 
acres of leased property, or to a mortgage of the leased property.(2) or even to a lease of the 
reversion.(3) It is clear from the provisions of Section 109 that lease can be made even of a 
part of lessor’s interest and on the said transfer the reversioner’s right vests in the trans- 
feree. Section 109 permits creation of concurrent leases and the subsequent lessee, in the 
absence of contract to the contrary, becomes entitled to all rights and liabilities of the lessor 
as to the property or part transferred. The operation of the second lease is not postponed 
until termination of the earlier lease. Second lessee can evict earlier lessee.(4) 
Illustrations 


(1) A, the owner of property leases the property to B. and thereafter usufructuarily mortgages it to C. A 
cannot after the mortgage accept any surrender from the lessee or enforce a forfeiture clause against 
him; for, such right will pass to C. (5) 

(2) A, the owner of property, executes a lease thereof to B, and subsequently, before the expiry of such 
lease, executes another lease of the same property in favour of C. A cannot, after the date of the 
second lease, give B any notice to quit (6) or recover any rent due after the date of the second lease from 
B. (7) C will be entitled to those rights.(8) 


Section 109 — Note 4 
1. AIR 1954 Mad 514 (515) : (1953) 2 Mad LJ 625 ** (1951) 55 Cal WN 656 (660) (DB). 
2. AIR 1927 Lah 188 (189). 
[See also (1843) 12 LIQB 333 (335) : 1 Dowl & L 213 : 67 RR 853, Barrowes v. Gradin.) 
3. AIR 1965 Assam 55 (57) : ILR (1964) 16 Assam 435 (DB) ** AIR 1957 Andh Pra 619 (622) : 1956 Andh WR 
1093 (DB) ** AIR 1956 Bom 749 (751): ILR (1956) Bom 51 (DB). (Such a lease is not unlawful and may 


be given effect to even if the tenants in occupation are adversely affected thereby.) ** AIR 1919 Lah 31 
(32) : 1 Lah 241. 


4. 1971 Raj LW 200 ** 1978 All LJ 759 : 1978 All WC 463. (Subsequent perpetual lessee can sue to eject 
prior lessee.) ** AIR 1975 Pat 97 ; 1975 BLJR 42 (DB). (If the first lessee fails to pay rent to concurrent 
lessee, it will entitle the second lessee to evict the first lessee for non-payment of rent.) 


5. AIR 1930 Bom 329 (330) (DB). (Surrender.) ** AIR 1936 Mad 116 (117). (Forfeiture.) ** AIR 1927 Bom 
145 (148) (DB). (Mortgagee in possession can determine a lease without consent of the mortgagor.) 
Also see S. 111, Notes 8 and 19. 

6. (1903) 90 LT 89 (90) : 52 WR (Eng) Dig 84, Wordsley Brewery Co. v. Halford. 

7. (1908) 30 All 369 (371) (DB) ** (1853) 175 ER 566 (567) : 3 Car & Kir 307, Harmer v. Bean ** AIR 
1922 Cal 412 (415, 416) : 49 Cal 495 (DB). (Landlord can carve out a new tenancy from his reversion but 
not so as to prejudice the prior tenancy.) ** (1904) 8 Cal WN 438 (441). (An intermediary holder between 


a landlord and tenant — He is a transferee of the landlord so far as the right to collect rent from the tenant 
is concerned — Per Mitra, J.) 


[See AIR 1923 Cal 189 (190, 191) : 50 Cal 146 (DB). (Bengal Patni Regulations — Patni over patni 
cannot be created. 9 Cal WN 756, Not Approved.)] 


[See also AIR 1926 Nag 495 (495). (Lessee of transferee landlord is not liable to pay rent if he does not 
get peaceful possession from the lessee of the transferor landlord.)] 
Also see S. 108 (1), Note 10. 
[But see AIR 1923 Cal 368 (369) (DB). (Case under Bengal Tenancy Act — It would introduce confusion 
into the administration of the Act to say that if a holding be leased by the landlord first to one raiyat and 
then to another, the second raiyat would be entitled to collect the rent payable by the first.)] e 

8. AIR 1965 Assam 55 (57) : ILR (1964) 16 Assam 435 (DB) ** AIR 1956 Trav-Co 265 (266) : ILR (1956) Trav- 
Co 788. (Superior lease of part of premises — Superior lessee can sue for eviction — Lessor may be 
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5. “All the rights..... of the lessor as to the property or part transferred.” 


The transferee under this section gets all the rights of the transferor as the property 
or part transferred.(1) Person who derives title from owner becomes landlord and is en- 
titled to exercise all rights of the original landlord. Thus, where the entire property is trans- 
ferred the rights attached to the property pass to the transferee and the tenant becomes the 
lessee of the transferee.(2) The transferee can sue to eject the tenant on the basis that the 
tenancy has terminated,(3) or on the basis of a forfeiture for breach of condition (4) which, 
as has been seen in Note 5 on S. 10 is a quality annexed to the estate. He can also continue 
the suit instituted by the lessor in connection with the property leased.(5) Even if rent has 
not been paid by the tenant, he would become the tenant of the transferee, if a valid interest 
has been created in his favour by the transferor. The only requirement is that the transferor 
must be the landlord of the house.(6) Where lessee is aware of transfer either because of 
notice to him by transferee or otherwise, he is bound to pay rent to the transferee. He can 
however demand proof of transfer. Section 109 creates contractual attornment, lessee is 
stopped from challenging the derivative title of the transferee. The covenants which run 


joined as party so that decision as to apportionment of rent may be binding on him.) ** AIR 1954 Mad 514 
(515) : (1953) 2 Mad LJ 625. (Transferee is, therefore, a landlord and he is entitled to apply under Section 
7 (3) of the Madras Buildings Lease and Rent Control Act.) 


[See however (1957) 1 Mad LJ 121 (125). (Second lease of leased premises — Lease to commence from 
date of handing over the keys — Keys not handed over — Subsequent lessee is not a landlord and cannot 
apply for evicting prior tenant.)] 


Section 109 — Note 5 
. AIR 1983 Bom 303 (306) : 83 Bom LR 612 (DB). 
2. 1971 MPLJ 436. 


- (1984) 1 Orissa LR 151 (154). (The transferee can sue the tenant even in absence of any attornment in his 
favour.) ** AIR 2008 Kant 32. (By virtue of sale deed plaintiff-transferee put in possession of suit prop- 
erty and also permitted to collect rents from tenant of original owner — Transferee put in constructive 
possession of suit property steps into shoes of landlord qua Ss. 53-A, 109 — Transferee entitled to seek 
eviction of tenant from suit premises.) ** AIR 2006 Kant 262. (Death of original owner of suit premises 
— As per family arrangement his son i.e. plaintiff became owner of suit premises — Accordingly katha 
changed in plaintiff's name — Tenant paid rent to plaintiff after death of original owner — Family mem- 
bers also supported case of plaintiff — Plaintiff is “landlord” u/S. 109 of T.P. Act — Suit at his instance, 
maintainable.) ** 2004 (54) All LR 59 (60) ** AIR 1975 Raj 136 (137) : 1974 Raj LW 570. (No attorn- 
ment is necessary.) ** AIR 1964 All 350 (352) : 1963 All LJ 856. (The fact that transferee is a sub-tenant 
of the property does not abridge his rights of ownership — He can eject the tenant-in-chief.) ** AIR 1937 
Mad 91 (91). (Tenant holding over.) ** AIR 1919 Mad 1186 (1187) (DB). (‘All the rights’ in S. 109 
include right to eject previous lessee.) 


[See also ILR (1959) 9 Raj 97 (102, 104). (Old tenancy continues even after the transfer — Tenancy 
before T.P. Act applied to Marwar — Section 106 does not apply — Reasonable notice sufficient.) ** AIR 
1957 Madh B 151 (152). (Lease granted before coming into force of Gwalior T.P. Act — Lessor transfer- 
ring his right after coming into force of the Act — Transferee acquires the right of original lessor to eject 
lessee without notice to quit — Reasonable notice determining tenancy may be given.) ** (1954) 7 Sau 
LR 148 (150). (Lease created in 1948 i.e., before the application of the T.P. Act to Saurashtra — Transfer 
of leased premises — The purchaser possesses under S. 109 all the rights of the landlord — A reasonable 
notice to the lessee by the transferee — Tenancy properly determined.)] 


4. AIR 1918 Bom 79 (79) : 43 Bom 28 (DB). (Transferee can enforce forfeiture though breach occurred 
before transfer.) 


5. (1909) 12 Suth WR 122 (123) (DB) ** (1694) 83 ER 743 : 3 Lev 387 : I Salk 246, Smartle v. Williams. 
6. (1984) 1 Ren CJ 53 (57) (Madh Pra). 
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with land includes rent accruing after transfer.(7) Where on sale of the tenanted premises, 
the transferee landlord issued notice to quit and the original landlord did not dispute sale of 
property by him to transferee, the tenant cannot claim that he need not pay rent to the 
transferee since there is no attornment of tenancy by the landlord.(8) 


Where the previous landlord informed the tenant that he has sold the property to the 
present landlord and the rent is not received which should be paid to him, this will not 
constitute an assignment of a right to recover rent. Such right was retained by previous 
landlord. The assignment to be valid has to be by instrument provided for under S. 130.(9) 


By right of purchase of the land already leased out to respondents though the plaintiff/ 
transferee stepped into shoes of the lessor, he would not be entitled to determine the lease 
from his own. Particularly when, by virtue of lease conditions, authority was given to 
respondents for such determination.(10). 

A transferee from the lessor during currency of the lease cannot evict the lessee be- 
fore the expiry of the term.(11) It is clear from the provisions of S. 109 and other clauses 
relating to succession of the estate that the person who derives title from owner becomes 
landlord as contemplated under S. 5 (3) Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947.(12) But this section operates to confer rights on the transferee only in 
the absence of a contract to the contrary.(13) If the transfer of the landlord’s right is valid 
and even if the tenant has not attorned in favour of the transferee, the lessee continues and 
he will be entitled to the statutory protection under the Rent Control Act. He cannot be 
evicted except in accordance with the provisions of that Act. So also the transferee landlord 
is entitled to collect rent as of right and the tenant cannot also dispute the transferee landlord's 
right to maintain an application for eviction.(14) The transferee landlord possesses all rights 
of the transferor landlord in the absence of contract to the contrary. Thus the right of eject- 
ment on the ground of material alterations made by the tenant would enure to the benefit of 
the transferee landlord.(15) A suit for ejectment was filed against tenant on ground of 
default and reasonable requirement during pendency of suit the premises were transferred 
and the transferee landlady was added as a plaintiff. It was proved that the tenant was a 
defaulter and was not entitled to protection under the Rent Act. Held that the transferee 
landlady was entitled to take advantage of the defaults made previous to the transfer in her 
favour and therefore valid decree of ejectment could be passed against the tenant.(16) But 


7. 2002 All LJ 2400 (2406) : 2003 AIHC 188 : 2002 (49) All LR 22. 
8. 2002 AIHC 3498 (3500) : 2002 (4) Andh LT 448. 
9. 1994 (1) Ren CJ 300 (303) (Bom). 
10. AIR 2009 (NOC) 586 (Gau). 
11. (1969) 2 Mys LJ 481. 
12. AIR 1983 Bom 303 (306) : 83 Bom LR 612 (DB). (AIR 1979 Bom 269 and 1979 Mah LJ 851, Overruled.) 


13. 1956 MBLJ (HCR) 56 (57) (DB) ** ILR (1955) Madh Bha 173 (176). (Portion of property in occupation 
of tenant — Mortgage deed stating that mortgagor would get tenant to attom to mortgagee and that then 
Kirayanama executed by mortgagor would cease to be operative — It was held that this was a contract to 
the contrary, its effect being that the mortgagee was not to get the tenant's rights until the tenant attorned 
to him.) 

14. (1985) 1 Rent LR 294 (296) (Ker). 

15. 2003 (1) Ren CR 437 (439) (Punj & Har). 


16. AIR 1981 (NOC) 79 (Cal) : (1981) 1 Cal LJ 245. 
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where after the transfer of the leased property the transferor executes a kirayanama in 
favour of the transferee and makes himself liable to the transferee as his tenant, the original 
tenants under him do not become the tenants of the transferee.(17) 


The transferee does not acquire any greater or different right than those held by the 
transferor. Thus where the erstwhile landlord had waived his right to eject the lessee under 
S. 3(1) (c) of U. P. (Temporary) Control of Rent and Eviction Act, 1947 on the ground of 
his having made material alterations in the tenanted shop by accepting enhanced rent, the 
transferee landlord, would also be bound by the waiver of his rights by the erstwhile land- 
lord.(18) 


The tenant filed petition under S. 7 of the Assam Urban Areas Rent Control Act, 1972 
against his landlord. Pending application property was transferred. Transferee became owner 
of property. Transferee refused to repair property and continue the disconnected essential 
supplies and services. Held transferee was bound to carry out repairs and restore essential 
supplies and services as ingredients of S. 109 were fully satisfied.(19) 

(A) Splitting of tenancy — Exception 

Where part of the property is transferred the transferee gets all the rights of the trans- 
feror as to the part transferred. So far as the right of ejectment is concerned, the lessor 
himself has no right to sue to eject his tenant from a part of his holding(20) and conse- 
quently this section would not enable the transferee of a part to eject the tenant from such 
part.(21) But it has been held that under the general law, independent of this section, an 
assignment of a part of a holding effects a severance of the holding and entitles the trans- 
feree to eject the tenant from the land covered by the assignment.(22) A landlord cannot 
split the tenancy and recover possession of a part of the demised premises from tenant. But 
S. 109 is a statutory exception to this rule and enables the assignee of a part of the reversion 
to exercise all such rights of the landlord in respect of the portion respecting which the 


17. 1956 MBLJ (HCR) 56 (57) (DB). (The lessees not being lessees of vendee by virtue of S. 109, become 
only sub-lessees of vendor — Ejectment decree against tenant i.e. vendor — original lessees, (now sub- 
lessees) cannot resist execution of ejectment decree.) 


18. 1979 All LJ 265 : 1979 (UP) RCC 116. 
19. (1985) 1 Gauhati LR 47 (50). 


20. AIR 1920 Mad 838 (840) : 42 Mad 603 (FB). (Sheshagiri Ayyar, J., Dissenting.) ** 1975 WLN (UC) 199 
** 1969 All WR (HC) 590. 

21. (1880) 5 Cal 902 (905) (FB). (Assignment does not necessarily effect severance of tenancy.) ** AIR 1979 

Cal 367 : 84 Cal WN 281 (DB). (Part of premises allotted to one coparcener on partition — Suit to evict 
lessee from only such part is not tenable. AIR 1972 Madh Pra 206, Dissented from.) ** 1957 Nag LJ 625 
(628) (DB). (Rule applied to agricultural lease.) ** (1950) 86 Cal LJ 198 (211, 213). (ILR 42 Mad 603, 
Dissented from.) 
[See also AIR 1964 All 350 (353) : 1963 All LJ 856. (Transferees from a lessor under different sale deeds 
— Property transferred in possession of a single tenant — Tenancy is not split up by reason of sale in 
portion — Transferees jointly seeking permission for the ejectment of the tenant — Permission granted 
by the District Magistrate under a common order — Permission is not invalid or bad in law in view of the 
provisions of S. 109 of the T.P. Act.)] 


22. AIR 1980 Madh Pra 8 : 1979 MP Ren CJ 52 (FB). (The governing provision is Section 37 of T.P. Act and 
not Section 109.) ** AIR 1920 Mad 838 (841) : 42 Mad 603 (FB) ** AIR 1956 Trav-Co 265 (266) : ILR 
(1956) Trav-Co 788. (Lessor must however be made a party to suit so that the decision relating to the 
apportionment of rent may be binding on him. (1921) 33 Cal LJ 513 and (1921) 33 Cal LJ 516, Dissented 
from.) ** AIR 1915 Mad 813 (814) : 38 Mad 445 (DB). 
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reversion is so assigned, subject of course to the covenant running with the land. This is the 
true effect of the words “shall possess all the rights ........ of the lessor as to the property or 
part transferred ........ ” The attornment is brought about by operation of law. The limitation 
on the right of the landlord against splitting up the integrity, inhering in the inhibitions of 
his own contract does not visit the assignee of the part of the reversion. There is no need for 
the consent of the tenant for the severance of the reversion and the assignment of the part so 
severed.(23) S. 109 creates statutory attornment which has the same effect as contractual 
attornment and transferee of a portion of the lease can terminate the lease on his part and 
obtain possession.(24) Where lessor transfers leased property in defined shares to different 
transferees and tenant has notice of such transfer with apportionment of rent payable to 
different transferees, there is severance of tenancy. Lessor’s transferee can determine lease 
and recover possession of leased property in proportion to his share therein.(25) If a notice 
to terminate or quit is issued by one of the transferees of the lessor regarding his portion 
only, it is not invalid since the lease becomes severed pro tanto on transfer of part of the 
leasehold property.(26) Section 109 provides a statutory exception to the rule that a land- 
lord cannot split the unity and integrity of the tenancy and recover possession of the part of 
the demised premises from the tenant. Section 109 enables an assignee of a part of rever- 
sion to exercise all rights of the landlord in respect of the portion reflecting which the 
reversion is so assigned subject, of course to other covenants runnin g with the land. There 
is no need for consensual attornment. The attornment is brought about by operation of law. 
There is no need for the consent of the tenant for the severance of the reversion and the 
assignment of the part so severed.(27) Where the property jointly owned by co-lessors is 
partitioned, each of the lessors comes to be possessed of the portion in his share. A tenant 
cannot object to partition. However, it is open to him to show that the partition is not bona 
fide and is a sham transaction to overcome the rigours of Rent Control Laws.(28) Separate 
and exclusive owner can always seek ejectment of tenant from the portion owned by him 
exclusively and such a case is clearly covered by the statutory exception under S. 109 
where two separate premises are owned individually by two persons and those premises 
were leased jointly by single contract of tenancy by those owners, they are entitled to claim 
eviction of tenant from respective portions owned by them exclusively. Such a case falls 
clearly within the exception to the rule prohibiting splitting of the tenancy.(29) Where two 
premises well demarcated are given on lease together on single tenancy and subsequently 
those two premises are sold separately to two different persons, they become landlords of 
their respective portions. They can file separate suits for eviction of tenant.(30) A trans- 
ne a 
23. 1994 (1) Ren CJ 509 (512) (Madh Pra) ** 1996 (1) Ren CJ 622 (625) (Kant). 
24. ILR (1978) 2 Kant 1125. 
25. 1998 (3) Kant LJ 563 (580). 
26. AIR 1972 Madh Pra 206 : 1972 MPLJ 651. 
27. AIR 1988 SC 1365 (1367) : 1988 All LJ 805 : (1988) 2 JJ 492. 
28. AIR 1997 SC 998 (1004) : 1996 (6) SCC 373. 
29. AIR 1994 Madh Pra 24 (33) : 1994 MPLJ 100. 
30. ILR (1986) 1 Kant 382 (391) ** AIR 2005 (NOC) 529 : 2005 AIR Kant HCR 1991. (Lease of one 
premises to different tenants — Not prohibited — Fact that very same tenant is tenant of two portions of 
same premises — Will not result in splitting up unity and integrity of tenancy — Moreso, when two 


different lease deeds in respect of two portions of same premises was executed — Filing of two eviction 
suits — Permissible.) 
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feree of a part of a leased property acquires “all the rights” of the lessor in respect of that 
part as if it alone had comprised the lease and a new relationship is created between the 
transferee and the lessee. The section creates a statutory attornment substituting, but retain- 
ing the same effect of, the contractual attornment. Title of the assignee is complete on 
execution of the deed of assignment and is not postponed till the notice of the assignment. 
In view of such substitution made by the section it cannot be contended that since the lessor 
had no right to terminate the tenancy by a notice to quit a part of the demised premises 
could not transfer such a right to the transferee. 


The right of ejectment is inherent in ownership. Therefore by virtue of the section 
such transferee is entitled to evict the tenant from that part transferred to him not only when 
the lease had been determined before the transfer but also if it is determined after the trans- 
fer in any of the circumstances mentioned in section 111. The possibility that a lessor by 
utilising such right of the transferee may eject a lessee by a bogus transfer to another of his 
confidence does not arise because it is always permissible to lift the veil and show the true 
nature of transfer.(31) One of the co-owners can, after partition, sue for ejectment of tenant 
from his share of leased property.(32) A right under a covenant running with the land is one 
as to the property transferred and will therefore pass to the transferee under this section.(33) 
A privity of estate arises in such cases between the lessee and the lessor’s assignee, even 
though there is no contract between them.(34) A covenant to pay rent(35) or to repair (36) 
is one running, with the land and the assignee is therefore entitled to enforce such right. 
Where in a lease of certain premises the lessee covenanted inter alia, that S should not be 
concerned in the conduct of the business carried on the demised premises and there was a 
clause for re-entry and determination of the lease on breach of covenant, it was held that the 
covenant was one running with the land as touching and concerning the thing demised and 
the assignee of the reversion was entitled to enforce it against the assignee of the les- 
see.(37) Where the lease deed provides that tenant shall not be liable to ejectment except on 
ground of arrears of rent for one year the covenant is one running with the land and is 
binding on purchaser at court auction.(38) The right acquired by the previous landlord on 


31. AIR 1976 Madh Pra 55 : 1976 MPLJ 9 (DB). 

32. AIR 1978 All 173 : 1978 All LJ 165. (AIR 1935 Pat 227, Dissented from.) 

33. AIR 1936 Bom 88 (91, 94) : 60 Bom 394 (DB). (On assignment only rights running with the land pass.) 

34. (1587) 76 ER 676 (677, 679) : 3 Co Rep 226 : Moore (KB) 351, Walker's Case ** (1857) 156 ER 1430 
(1435) : 1 H & N 817 : 26 LJ Ex 117 : 28 LT (OS) 231 : 5 WR (Eng) 351 : 108 RR 842, Mortyn v. 
Williams. 

35. AIR 1960 MP 247 (1) (247) : 1960 MPLJ 172. (Transfer of leased premises to different transferees — 
Lessee continues to be in lawful possession — He is liable only to pay apportioned rent to each transferee 
as determined by Court in proper suit.) ** AIR 1943 Cal 160 (162) : ILR (1942) 2 Cal 516 (DB). (Trans- 
feree by operation of law.) ** AIR 1936 Bom 88 (91, 94) : 60 Bom 394 (DB) ** (1870) 14 Suth WR 83 
(83) (DB). (Assignment by landlord — His lessee cannot put an end to the obligation to pay rent. if, after 
becoming aware of the arrangement, he made no objection.) ** 1894 Bom PJ 76 (DB). (Payment of rent 
to assignee discharges lessee.) ** (1902) 102 ER 490 (492) : 2 East 575: 6 RR 511, Stevenson v. Lambard. 
(An action of covenant lies against the assignee of a lessee for a part of the rent due after assignment.) 
[See also (1901) 3 Bom LR 679 (680) (DB). (Lessor cannot accept surrender effected by the lessee with 
notice of the transfer.) ** AIR 1930 All 105 (105). (Tenant of exproprietary holding cannot evade pay- 
ment of rent to assignee of person with whom he enters into an agreement to pay rent.) 

36. (1818) 20 RR 368 (371) : 2 Burn & Ald 105 : 20 RR 368, Twynam v. Pickard. 

37. (1945) 1 Ch 225 : (1945) 2 All ER 271n: 61 TLR 314, Lewin v. American & Colonical Distributors Ltd 


38. AIR 1980 All 78 (82) : 1979 All WC 637 (DB). 
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account of material alterations and substantial damages made by the tenant in the building 
under tenancy is not a personal right. Therefore upon the transfer of the accommodation 
made in favour of the plaintiff the latter would be entitled to avail of the right which had 
accrued to his predecessor namely to file a suit for eviction on basis of the material alter- 
ations made while the property was owned by the predecessor of the plaintiff.(39) 

Since ordinarily, on transfer of the entire ownership of the property leased, the right to 
terminate the lease stands transferred to the transferee by force of S. 109, it is open to the 
transferor and transferee to agree that notwithstanding the transfer, the right to terminate 
the lease and to enforce right of reversion shall continue to vest in the transferor-lessor. It 
shall be permissible for the lessor to enforce the right of reversion by filing a suit against 
the tenant.(40) Where the leased premises were transferred by the landlord during pen- 
dency of the suit for eviction of tenant the transferee gets all the rights in absence of the 
contract to the contrary. Thus the transferor landlord lost his right to continue the eviction 
suit, the moment he transferred the leased premises, since he did not prove any contract to 
the contrary. The transferee could have filed an application under O. 22, R 10 CPC but that 
was not done. Thus the suit was liable to be dismissed as the transferor had lost his right to 
continue the suit (41) 

A purely personal right of the lessor against the lessee under a contract cannot be said 
to be a right as to the property and therefore will not pass to the transferee.(42) An advance 
paid by the lessee at the time of lease by way of security which is liable to be refunded on 
termination is not covenant running with the land and is not enforceable against the trans- 
feree.(43) However taking different view it was in instant case (44) held that once the 
lessor transfers leased property the transferee gets subrogated in place of transferor. Rights 
are automatically conferred on transferee. As far as liabilities are concerned the transferee 
does not automatically become liable to the lessee for those liabilities unless the lessee 
himself chooses to look to the transfer for the discharge of those obligations. In instant case 
there was a condition of lease that the tenant would pay stipulated amount as advance 
which was to be adjusted at the end of the tenancy. On transfer of the premises, the advance 
was not returned to tenant by transferor. This was the obligation attached to the demised 
premises and stood transferred to the transferee position would have been different if ad- 
justment of advance had not been a condition of lease. i 

In terms of S. 109 the transferee comes to possess all right of transferor with regard to 
demised property, including right to terminate tenancy. However, in view of the provisions of 
the Bihar Buildings (Lease, Rent and Eviction) Control Act (4 of 1983), the transferee can 
obtain decree for eviction of tenant only if at least one of the grounds mentioned in S. 11(1) of 
the Bihar Act is proved.(45) 


39. 1980 UPLT (NOC) 150 : (1980) 6 All LR 529. 
40. AIR 1991 Madh Pra 23 (25) : 1991 MPLJ 161. 
41. 1997 (2) Jab LJ 230 (233). 


42. See (1802) 102 ER 490 (492) : 2 East 575 : 6 RR 541, Stevenson v. Lambard ** (1887) 57 LT 527 (530) : 
36 WR (Eng) Dig 111, Gower v. Post Master General. (Covenant to pay collateral sum of money — 
Covenant not running with the land — Assignee not liable to be charged.) a 
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44. 1984 Pat LJR (HC) 467 (471). 
45. AIR 1989 Pat 13 (17) : 1989 Pat LJR (HC) 950. 
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As to covenants running with the land, see Notes on section 40. 


A landlord who was in occupation of a house with his tenants sold it to a third person 
who leased it back to the transferor landlord making him the tenant-in-chief with a right to 
collect rent from other tenants. The transferee landlord then obtained a decree for ejectment 
against the tenant-in-chief and sought to eject the other tenants as sub-tenants in execution 
of the decree. It was held that the transferee could not infringe the rights of old tenants by 
an arrangement entered into behind their back and reducing their status to a sub-tenant. (46) 
A challenged the validity of adoption of B and claimed the entire estate as legal heir of the 
deceased. The parties entered into a compromise to avoid litigation and by an ekrarnama 
agreed between themselves that A would get a part of the property belonging to B and the 
remaining would remain vested in B : Held that the rights of A were created by this ekrarnama 
but had no existence independently of it. A must be deemed to be a person who derived his 
title from B and, therefore a putni created by B prior to the transfer was binding on A.(47) 

Where the plaintiffs became respective owners of the specified portion of the demised 
property, transferred to them by gift, combined suit by them for ejectment of tenant is 
maintainable.(48) 

6. “If the lessee so elects, be subject to all the liabilities.” 


An assignee of property will under this section, be subject to the liabilities of the 
transferor as to the property only if the lessee so elects it. This is in accordance with the 
principle referred to in Note 2 that a man cannot assign his obligations without the consent 
or authority of those to whom the duties are owing. 

But once the lessee does make his election it would be final. He cannot thereafter turn 
round and charge the original lessor in respect of his liabilities.(1) Where the tenants did 
not attorn and never acknowledged the transferee as their landlord and in the suit by the 
transferee for possession it was alleged that possession of the tenants was wrongful or 
adverse since date of purchase it could not be said that the transferee, although he pos- 
sessed all right of lessor by virtue of transfer was subject to the liabilities of owner. The 
tenants also could neither plead nor insist upon any notice under section 106 terminating 
the tenancy.(2) Where suit for arrears of rent in respect of property gifted away by the 
lessor was filed both by the lessor and the transferee and on death of lessor his heirs were 
brought on record the lessee cannot take the plea of election.(3) 

7. Notice. 


It is not incumbent either on the transferor or on the transferee to give the lessee 


46. AIR 1964 All 453 (454). 


[See however 1955 MBLR (Civ) 629 : 1956 MBLJ 56 (57) (DB). (Sale of leased premises by A to B—A 
executing Kirayanama in favour of B and becoming B's tenant — Kirayanama operates as contract to the 
contrary — Decree for ejectment by assignee of B against tenant A cannot be resisted by A's lessees who 
are merely sub-lessees.)] 
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notice of the transfer. The section provides no penalty for want of such notice except the 
loss of rent which might be paid by the lessee to the original lessor in ignorance of the 
transfer.(1) But where the lessee knows that his original lessor has transferred his interests 
to another his paying rent to the original lessor is not valid. It is immaterial from whom the 
lessee receives such notice. The essential thing is that the transfer is brought to his knowl- 
edge.(2) Thus, where a property leased out by the manager of a joint family for a fixed term 
of one year was apportioned to the share of a member of the family on partition and the 
lessee received notice of such allotment from the manager with the intimation that the 
member to whom the property had been allotted was alone entitled to receive the rent from 
the beginning of the tenancy, it was held that the member to whom the property had been 
allotted was entitled to demand the rent for the whole period even though a part of his claim 
amounted to a claim for rent for a period which was prior to the transfer of the property to 
him.(3) Lessee’s reason to believe that no transfer has been made must be based on justifi- 
able grounds. Hence, where both the lessor and his transferee write to the lessee about the 
transfer and he still does not pay the rents‘to the transferee, the default must be held wil- 
ful.(4) 
7-A. Attornment. 

No attornment is necessary under this Act to complete the title of the assignee of the 
reversion.(1) The title of the assignee is complete on the execution of the deed of assign- 
ment and is not postponed till the notice of assignment.(2) In the undermentioned cases (3) 
decided before the Act, it was held that attornment was necessary. 

“Do attorn” merely means to acknowledge the relation of a tenant to a new landlord. 
It has to be in good faith and not on account of deception caused on the tenant. Payment or 
non-payment of rent is immaterial. Attornment also implies continuity of tenancy though 
landlord might change.(4) Even if the rent has not been paid by the tenant to the transferee 
landlord, he would become the tenant of the transferee, if a valid interest has been created 
in favour of the transferee by the transferor landlord. Ni othing turns on acceptance or non- 
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acceptance of the transfer by the tenant.(5) Where the transfer of tenanted premises is valid, 
the lessee is bound by such transfer and such transfer does not wait for the attornment by 
the tenant. It is clear from the provisions of S. 109 that what the lessee can elect is only to 
the extent of the past liability till the date of transfer. There is no power or authority under 
S. 109 to the lessee not to attorn the tenancy in favour of the transferee.(6) On transfer of 
tenanted provisions there is no privity of contract between transferee and lessee but there is 
privity of estate which is sufficient to create a relationship of landlord and tenant. Section 
109 creates statutory attornment.(7) 


Thus, the view that though this section creates statutory attornment by operation of 
law, but still it is difficult to say that there could be privity of contract in absence of the 
option left by law to the lessee to elect the transferee as his lessor and in absence of privity 
of contract the relationship of landlord and tenant could not come into existence does not 
seem to be correct.(8) 

Attornment by a tenant is not a condition precedent to create a relationship of land- 
lord and tenant between the transferee-landlord and the existing tenant, and give validity to 
the transfer. Section 109 of Transfer of Property Act does not require service of notice on 
the tenant, on alienation of property, to create relationship of landlord and tenant between 
transferee-landlord and the existing tenant. Once the title of assignee is complete, the at- 
tornment is automatic, not dependent upon tenant’s attorning or agreeing to the attorn- 
ment.(9) 

S. 109 of the Transfer of Property Act makes it very clear that a transferee has a right 
to recover the rent. A tenant cannot refuse to pay rent on the ground that he has not attorned 
tenancy. Once the title is established by new landlord and there is nothing to suggest de- 
mand by the old landlord, the tenant is bound to pay the rent to new purchaser. The pur- 
chaser, however, may not be able to recover the arrears of rent prior to the transfer unless 
the arrears are also assigned. In case, purchaser i.e. the landlord is demanding the rent only 
from the date he has become the owner of the property.(10). 

Once tenancy between tenant and transferor landlord is not disputed and the title in 
the property has passed from transferor to transferee, relationship of landlord and tenant 
between transferee landlord and tenant comes into existence and absence of agreement of 
tenancy between them pales to insignificance.(11) 


The concept of attornment of tenancy governed by the provisions of the Act and the 


5. 1984 (1) Ren CJ 53 (57) (Madh Pra). 

6. 1997 (3) Andh LD 378 (382). 

7. 2002 All LJ 2400 (2406) : 2003 ATHC 188 : 2002 (2) All Rent Cas 422. 
8. 1994 (1) Ren CR 127 (133) (All). 

9 


. AIR 2008 (NOC) 491 (Raj) ** AIR 2009 (NOC) 989 (AP). (On transfer attornment of tenancy is auto- 
matic — Irrespective of fact whether intimation of purchase was given tc tenants or not.) 


10. AIR 2007 Bom 132 : 2007 (4) AIR Bom R 113. 


11. AIR 2002 Andh Pra 369 (376) : 2002 (3) Andh LD 67 ** AIR 2008 (NOC) 1341 (Mad). (Attornment of 
tenancy — Not pre-condition for landlady to initiate proceedings against tenant — No notice issued by 
landlady after taking sale deed in her favour in respect of petition schedule property from original owner 
— Suit for eviction, maintainable.) ** AIR 2008 (NOC) 1416 (Utr). (Transfer of leased property — 
Relationship of landlord and tenant comes into existence — Attornment by lessee not necessary — Ter- 
mination of tenancy by transferee landlord on ground of arrears of rent — Not improper.) 
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lessor and lessee relationship are applicable to the proceedings under the A.P. Buildings 
(Lease, Rent and Eviction) Control Act, 1960.(12) 

An attornment, in its strict sense, is an agreement of the tenant to the grant of Tever- 
sion made by the landlord.(13) The distinction between a lease of reversion and a lease in 
reversion is that the latter is effective from the future date after termination of the previous 
lease, while the former is a concurrent lease and is effective during the continuance of the 
previous lease.(14) Whatever shows the assent of the tenant to the alienation of the rever- 
sion and his recognition of the alienee as his landlord is a valid attornment.(15) Although 
no fresh attornment is necessary, attornment is generally insisted upon since it operates as 
an acknowledgment of the tenancy. Lessee cannot assert that he is not bound to pay rent to 
assignee on ground that there is no privity of contract.(16) Where the tenant made state- 
ment in execution proceedings that he has no objection to the symbolical delivery of pos- 
session being delivered to the transferee and accordingly symbolical delivery of possession 
was given, it amounted in the eye of law to the tenant attorning to the transferee as his 
landlord.(17) If the tenant acknowledges the transferee as his landlord and pays rent, the 
relationship of landlord and tenant is established.(18) Thus, where the tenant had been 
paying rent to the lessor for a considerable period and thereafter also to his transferee and 
attorned to the transferee, it is not open to the tenant to contend that the lessor’s title is 
defective and, therefore, the transferee also did not Possess valid title.(19) An attornment, 
however, does not, by itself, create a new tenancy between the alienee and the tenant but 
only continues the existing lease with the substitution of the alienee as the new landlord in 
place of the original one.(20) So where original lessor has transferred his interest to an- 
other, the tenant is not free from estoppel imposed by section 116 of the Evidence Act.(21) 
Transferee landlord can sue on ground of bona fide requirement, even if tenant has not 
attorned. (22) 

Suit premises were governed by Rent Act. A tenant has inducted a sub-tenant. On his 
default in payment of rent, the tenant filed suit for recovery of arrears of rent and eviction 
against the sub-tenant. The landlord also filed on eviction suit against tenant on ground of 
- — i M 
12. 2006 AIHC 600 (604) (AP). 


13. AIR 1967 SC 174 (179) : (1962) 3 SCR 910. (Per Raghubar Dayal, J. — Attornment is complete on 
acknowledging alienee as landlord by the tenant — Payment or non-payment of rent does not affect 
relationship created by attornment.) 


14. 1970 All WR (HC) 803. 


15. AIR 1975 Raj 190 (192) : 1975 Raj LW 96. (For an attornment neither a written rent note nor a fresh lease 
is necessary.) ** AIR 1961 Mad 200 (203) : (1961) 2 Mad LJ 176, 


16. 1987 Cal LT 230 (237) ** 2006 AIHC 600 (603) (AP). 
17. 1986 Pat LJR (HC) 353 (358). 


18. 1970 WLN 254 ** AIR 1975 Raj 190 : 1975 Raj LW 96. (Alienation can be inferred by payment of rent 
to the transferee as the landlord or by depositing rent in court under the Rent Control Act.) 


19. AIR 1975 Raj 32 (34) : 1974 Raj LW 200 ** AIR 2008 (NOC) 2447 (Utr). (Transferee landlord were 
accepting rent from tenants — Principle of estoppel would apply and tenant cannot deny title of landlord 
— Transferor landlord entitled to file suit for eviction.) 


20. AIR 1967 SC 174 (179) : (1962) 3 SCR 910. (Per Raghubar Dayal, J.) ** AIR 1961 Mad 200 (203) : 
(1961) 2 Mad LJ 176. £ i e ai 


21. (1975) 2 Mad LJ 29. 
22. 1991 (1) Pat LJR (HC) 650 (653). 
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sub-letting. In the suit filed by tenant, the sub-tenant raised the plea that he has directly 
attorned in favour of landlord and has entered tenancy agreement with him. Held that dur- 
ing the subsistence of sub-tenancy, the sub-tenant could not have, without vacating the 
premises, attorned to the landlord, the paramount title holder.(23) 


Where the tenants of mortgaged property attorn to mortgagee no new tenancy is cre- 
ated. When, in such a case, the mortgage is redeemed on redemption, their tenancy under 
the mortgagor which had remained in abeyance, revives and they become the tenants of the 
mortgagor or his purchaser who may step into the shoes of the original mortgagor.(24) 
Possessory mortgagee of premises is entitled to rent from the lessees in occupation as he 
becomes the landlord during the subsistence of the mortgage.(25) Even where the owner- 
ship rights have not been vested in the auction-purchaser of premises and the tenant is 
asked to attorn to the auction purchaser, relationship of landlord and tenant comes into 
existence and inchoate ownership is not a bar to the purchaser exercising the right of land- 
lord against the tenant.(26) If a landlord has obtained order of eviction against the tenant 
and subsequently sells the premises, attornment in favour of the purchaser has no relevance 
in enabling the execution of the decree by the purchaser.(27) On redemption of mortgage 
the tenant inducted by mortgagee would not be attorned to mortgagor unless the mortgagor 
accepts him as tenant.(28) If a tenant from a mortgagor agrees to pay more rent to mort- 
gagee after the mortgage it will not prove that a fresh tenancy came into existence, nor will 
execution of a rent note lead to that conclusion.(29) If a land is alienated by K to B which 
is let out to G originally by K and if G elected to attorn as provided by S. 109 and B 
became, subject to all liabilities of K, an application for possession against B would lie 
under S. 29(1) of the Bombay Tenancy and Agricultural Lands Act, 1957.(30) 

Tenants living in the house in dispute before the sale took place must be held to have 
attorned to the vendee.(31) 

Where the plaintiffs had become owners of the three fourth of the share of the land 
and the defendants were owners to the extent of one fourth share, the plaintiffs would be 
deemed to be statutorily attorned to the defendants as tenant in respect of “th share in view 
of S. 109. A transferor i.e. the defendants would possess all the liabilities and the lessee i.e. 
the plaintiffs are subject to all the rights in respect of the part of the property transferred.(32) 

8. Rent paid in advance. 

See Notes on S. 50. 


23. AIR 2002 SC 569 (576) : 2002 AIR SCW 152 : 2002 (1) Supreme 102. 
24. AIR 1970 Punj 198 (199) (FB) ** 1970 Pun LJ 508. 

25. 1976 Ren CJ 467 (Bom). 

26. AIR 1963 Punj 532 (536) : 65 Pun LR 852 (DB). 

27. (1974) 2 APLJ 364. 

28. (1978) 19 Guj LR 420 (448) (DB). 

29. (1979) 1 Rent LR 282 (285) (Punj). 

30. ILR (1960) Mys 1 (DB). 

31. AIR 2005 MP 64 (66). 

32. 2005 (1) Pun LR 773 (775). 
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9. Arrears of rent. 

A transferee is not entitled to arrears of rent due before the date of the transfer,(1) 
unless there is a contract to the contrary.(2) Under the English law rent in arrears is no part 
of the reversion but is a mere chose in action and, therefore, does not pass with the transfer 
of the reversion.(3) But such may be specifically contracted to be transferred to the as- 
signee and in such a case the latter would be entitled to it, not, however, by virtue of the 
transfer of the property, but by virtue of the contract. (4) Such an assignment of the arrears 
of rent, whether along with the property or subsequent to the transfer, is merely an assign- 
ment of debt under S. 130, T. P. Act. Though the assignment may not alter its character as 
arrears of rent vis-a-vis the tenant, it is not a rent due to the transferee as a landlord, but 
only a debt which can be recovered by him.(5) A Full Bench of the Gujarat High 
Court (6) examined the question as to the rights of the transferee to recover arrears of rent 
and ejectment of tenant, it held that when the lessor transfers the entire interest in the 
property including arrears of rent due prior to the transfer, the assignee also obtains the 
right to such arrears of rent — it being a right relating to property. On such a transfer what 
vests in the transferee is all the rights of the lessor relating to the property transferred and 
this includes the right in respect of arrears of rent due prior to the transfer. The substantive 
part of section 109 of the Transfer of Property Act read with the proviso necessarily indi- 
Cates that arrears of rent due before a transfer is one of the lessor’s rights as to the property 
transferred. Such a transferee stands in the same position as an heir of the deceased lessor 
as what is transferred to him is all rights of the lessor as to the transferred property. The 
e ale 

Section 109 — Note 9 
1. 1983 Raj LW 613 (622) ** AIR 1951 Nag 299 (301) : 1950 Nag LJ 626. (Principle applied to agricultural 
tenancy — Ex-proprietor held entitled to sue for recovery of arrears of rent due to him before the transfer 
of proprietorship.) 
2. AIR 1977 SC 129 (131) : 1976 UJ (SC) 885. (Compromise petition which was incorporated in compro- 
mise decree providing that transferee should collect arrears of rent due — As it is a contract to contrary, 
transferee entitled to arrears of rent due before transfer.) 


3. (1841) 151 ER 1086 (1086) : 8 M and W 379 : 10 LJ EX 304: 9 Dowl PC 770: 58 RR 744, Sharp v. Key. 


5. 1981 Bom CR 982 (984) ** AIR 1971 Cal 383 (388) : 75 Cal WN 478. (If premises governed by the West 
Bengal Premises Control Act, XII of 1956 are transferred, no assignment of rent in default or benefit 
arising or Cause of action from such default gets transferred.) ** 1968 Jab LJ 337 (346) (DB). (Suit by 


[But see AIR 1968 All 47 (49) : ILR (1968) 1 All 106 (DB). (Transferee of house along with arrears of 
rent — Can make demand for arrears of rent — Character of liability as arrears of rent does not change — 
1960 ALJ 147, Overruled.) 


6. AIR 1977 Guj 48 : 18 Guj LR 186 (FB). (AIR 1960 Cal 378, Dissented from; AIR 1974 Guj 140 and 1976 
Ren CJ 562 (Guj), Overruled.) 


[See also (1981) 1 Ren CR 155 (169) (Bom).) 
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question need be looked not from the point of the character of the rent due prior to the 
transfer but must be viewed from the angle of the right to take possession of the property 
which arises because the tenant then remains in arrears of rent. Such right originally vested 
in the lessor and on transfer of all his rights, the same vests in his transferee as per the 
provisions of section 109 of the Transfer of Property Act. For these reasons the transferee 
of the lessor can take advantage of arrears of rent due prior to the transfer and demand a 
decree of eviction on the ground of arrears of rent. Where during pendency of a suit for 
eviction of tenant for default in payment of rent the suit premises were transferred the 
transferee gets right to continue the suit on same ground in view of section 109, T. P. 
Act.(7) Thus, where premises are transferred during pendency of suit for ejectment on 
grounds of arrears of rent and reasonable requirement, the transferee is entitled to take 
advantage of the defaults made previous to transfer and, therefore, decree for ejectment can 
be passed against tenant on ground of default in payment of rent.(8) So also where the 
rented premises are sold by the landlord during pendency of suit for eviction of tenant on 
ground of default in payment of rent and the sale deed revealed that all rights, title and 
interest in the premises were transferred to purchaser, who was impleaded as plaintiff No. 2 
in the suit, he can take advantage of the default committed by the tenant during the period 
earlier to sale in his favour, irrespective of whether the transferee landlord has the right to 
recover earlier arrears of rent.(9) If the lessors transfers a leased property and prior to the 
date of transfer, the lessee had committed breach of the lease agreement and right to re- 
cover possession had accrued to the lessor before the transfer, then his transferee can re- 
cover possession.(10) 

Arrears of rent due to the vendor landlord, when assigned by him to the purchaser, 
assume the character of “debt” and cannot be recovered as arrears of rent by the assignee, 
the purchaser. Thus, the purchaser cannot evict the tenant on ground of arrears of rent under 
S. 12(1)(a) of the M. P. Accommodation Control Act. Transferee is not entitled to arrears of 
rent due before transfer, when arrears of rent is assigned by transferor to transferee, it is a 
mere “debt” or “chose in action’’(11) Arrears of rent is an actionable claim and on sale of 
the premises by the landlord, the claim can be transferred to new landlord.(12) 

The transferee landlord can sue the tenant for recovery of rent even in the absence of 
attornment in his favour. Liability of tenant to pay rent to the real owner subsists even 
without notice of attornment.(13) Even if the rent due to the landlord is time barred, the 
tenant must pay the rent if he wants to avail the concession given by the law, otherwise 
tenancy could have been terminable if he has not paid the rent regularly each month. Sub.- 
S.(3) of S. 12 of the Bombay Rent Act is such instance which allows the tenant to pay 
arrears of rent within stipulated period in order to avoid eviction on ground of default in 
payment of rent.(14) 


Where the landlord assigned right to recover arrears of rent in favour of transferee 


7. AIR 1979 NOC 53 : 1978 MPLI 769. 
8. AIR 1979 NOC 79 : (1981) 85 Cal WN 447. 
9. 1999 (2) Rajasthan LR 165 (169). 

10. (1988) 36 Delhi LT 420 (423). 

11. 1989 MPRCJ 164 (167). 

12. 1999 (2) All LR 637 (639). 

13. 1984 (1) Orissa LR 151 (154). 

14. 1992 Bom CJ 7 (9). 
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landlord and the finding of fact to that effect cannot be allowed to be disputed by tenants 
who have failed to join any issue thereon by raising necessary plea in their pleadings the 
tenants were certainly in arrears of rent for more than six months and, therefore, would be 
liable to be evicted from premises in dispute on ground of default on their part in payment 
of rent for more than six months on date of filing suit.(15) 

On plaintiff's becoming sole landlord on partition the rent prior to partition does not 
transform into debt. Prior to partition the plaintiff was one of the landlords, fractional trans- 
formation of an amount into debt, the remaining amount retainin g the character of rent is 
not conceivable.(16) In the undermentioned case (17) A transferred to B his property “to- 
gether with the arrears of past years’ due” by the tenants of such property. It was held that 
the words “arrears of past years’ due” did not pass to the purchasers decree for arrears of 
rent held by the vendors.If the lessor makes a gift, the lessee may challenge the title of the 
donee if he does not attorn to the donee, but he cannot deny the liability for arrears of 
rent.(18) If part of the arrears of rent have been paid to the original lessor by the lessee, not 
being aware of the transfer, the transferee Of the property, along with the right to arrears of 
rent, cannot claim the amount over again.(19) 

In instant case co-owners relinquished their shares in favour of one co-owner, the 
appellant. But in the relinquishment deed no assignment, much less specific assignment of 
rent was made in favour of the appellant co-owner by the other co-owners. Consequently, 
in view of the Proviso to S. 109 the appellant assignee is not entitled to rent before the 
assignment. The rent is merely a debt, whatever might have been due prior to deed of lease, 
it could not constitute arrears of rent.(20) 

Where the vendee became the owner of the rented premises for some time but by 
virtue of compromise those premises were re-transferred to vendor, the vendee is entitled to 
recover arrears of rent from tenant for the period for which he was owner. This is clear from 
the Proviso to S. 109.(21) 

Where there was partition to property between joint owners privately and the parti- 
tion was not effected through registered document or decree of Court, the tenant cannot be 
held bound by such partition and if the tenant pays rent to any of his co-sharers, his liability 
is absolved.(22) 

10. Apportionment of rent. 

Section 109 is a statutory provision which brings about a splitting of tenancy when a 
defined part of the Property is sold. The transferor remains the landlord of the portion 
retained by him and the transferee becomes the landlord of the portion transferred in his 
favour. Where the landlord gets not a defined portion but part of his interest in the property 
there is no splitting of tenancy but the original landlord is replaced by a body of co-lessors.(1) 
AE 
15. AIR 2003 SC 4163 : 2003 AIR SCW 3784. 

16. AIR 1978 Madh Pra 250 (254) : 1978 MPLJ 447. 
17. (1875) 7 NWPHCR 88 (91) (DB). 
18. AIR 1980 Gauhati 30. 
19. AIR 1981 Gauhati 52. 
20. AIR 1995 SC 448 (452) : 1994 AIR SCW 4671 : 1994 (5) SCC 261(2). 
21. AIR 2000 All 162 (165) : 2000 ATHC 3478 : 2000 All LJ 1358 : 1999 (2) All RC 328. 
22. 2006 (1) ALJ (NOC) 132. 
Section 109 — Note 10 
1. AIR 1977 NOC 352 : 1978 (UP) RCC 49 (60). 
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The lessor cannot by his transfer increase the burden of the obligations of the lessee 
under his lease. An apportionment of the rent made by the lessor and his transferee without 
the consent of the lessee is, according to the English law, not binding on the latter.(2) In the 
absence of such consent, it can be done only through Court. This view was followed in this 
country also before the Act was passed.(3) The last paragraph of the section has given 
legislative effect to this view. Thus, where the initial landlord effects a transfer of leased 
premises in parts to different transferees, it is open to the initial landlord, the assignees and 
the lessee to amicably settle the proportion at which the rent is to be paid to different 
transferees. But where there is no such amicable settlement it can be done by means of a 
suit.(4) 

Where the lessor, the transferee and the lessee have agreed as to the amount of rent 
payable to the transferee, the lessor or the transferee can sue for the rent payable to him 
without impleading the other.(5) 


Although there is no express provision in the Act for apportionment of rent payable 
by the assignee of a portion of the land from the lessee, the principle of apportionment of 
rent contained in the last paragraph of this section can be applied in such a case.(6) A suit 
for recovery of the plaintiff’s 1/4th share of the rent brought by transferee from a co-sharers 
landlord against the tenant of the premises making the other co-sharers landlords who re- 
fused to join as plaintiffs is not maintainable in law. But, if the plaintiff had framed his suit 
claiming relief of apportionment of rent in terms of the 3rd paragraph of section 109, it 
could be maintainable.(7) 


Exclusion of day on 110. Where the time limited by a lease of immovable 
which term commences property is expressed as commencing from a particular 

day, in computing that time such day shall be excluded. 
Where no day of commencement is named, the time so limited begins from the mak- 
ing of the lease. 


Duration of lease for a year— Where the time so limited is a year or a number of 
years, in the absence of an express agreement to the contrary, the lease shall last 
during the whole anniversary of the day from which such time commences. 


Option to determine lease— Where the time so limited is expressed to be termi- 
nable before its expiration, and the lease omits to mention at whose option it is so 
terminable, the lessee, and not the lessor, shall have such option. 


2. (1822) 106 BR 1411 (1414): 5 B & Ald 876: 1 Dowl & Ry 291 : 24 RR 601, Bliss v. Collins ** (1882) 
52 LJQB 340 (342) : 10 QBD 48 (51) : 31 WR (Eng) 506 : 47 LT 657, Swansea Corporation v. Thomas. 


3. (1872) 18 Suth WR 508 (509) (DB) ** (1880) 5 Cal 902 (905) (FB). 

4. AIR 1960 Madh Pra 247 (1) (247) : 1960 MPLJ 172. 

5. AIR 1942 Pat 120 (126) (DB). 

6. AIR 1944 Pat 129 (133, 134) (DB). (A transferee of a specific portion of a leasehold holding is not liable 
for the entire rent but only that portion of the rent which could be apportioned to the area in his exclusive 
possession.) 

7. ILR (1967) 2 Cal 340. 
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Synopsis 
1-A. Oral Lease — Applicability of the section. 3. Second paragraph. 
1, Commencement of lease. 4. Third paragraph. 


2. “Particular day”. 


1-A. Oral lease — Applicability of the section. 


Section 110 is not applicable to oral leases but is applicable only to written leases.(1) 
In the undermentioned case, (2) Rau, J., of the Calcutta High Court expressed the view that 
this section applied whether the lease was a written or oral one. But in the same case, 
Mukherjea, J. expressed a contrary view, viz., that the section only applied to written leases. 
The view expressed by Rau, J., has been approved in a later decision of the same High 
Court.(3) But where the oral lease is invalid as being for a period exceeding one year and a 
tenancy from month to month is held to arise by implication under S. 106, the invalid oral 
lease cannot be relied upon for saying that the time limited by the lease was expressed as 
commencing from a particular day.(4) 

The provisions of S. 110 are not applicable to monthly tenancies by holding over.(5) 

1. Commencement of lease. 


The first paragraph of the section deals with the date of commencement of a lease. 
The word from as a general rule excludes the day from which the time is to be reckoned 
except where the context requires a contrary rule to be adopted.(1) This general rule is 
applicable whenever time is to be computed from a day specified, whether such time is 
fixed for the performance of a contract or is prescribed by law for the doing of an act or for 
the institution of proceedings in a Court of law. This principle is found embodied in S. 9 of 
the General Clauses Act, 1897, and S. 12 of the Limitation Act, 1963. Section 9, sub- 
section (1) of the General Clauses Act runs as follows : 
“In any Central Act or Regulation made after the commencement of this Act, it shall be sufficient, 
for the purpose of excluding the first in a series of days or any other period of time, to use the word 
ee for the purpose of including the last in a series of days or any other period of time to use the 
word fo. 
And section 12, sub-section (1) of the Limitation Act runs as follows :— 
“In computing the period of limitation for any suit, appeal or application, the day from which such 
period is to be reckoned shall be excluded.” 
o Ma 
Section 110 — Note 1-A 
1. AIR 1970 Assam 116 (117) ** AIR 1970 Assam 115 (115). 
2. AIR 1944 Cal 84 (85, 87) (DB). (Per Rau, J.: The word expressed does not necessarily imply expression 


in writing and therefore, it means ‘expressed’ either in the registered instrument or in the oral agreement 
by which the lease is made.) 


3. AIR 1946 Cal 460 (461). 
4. AIR 1947 Cal 351 (352). 


[See also AIR 1959 Assam 174 (175) (DB). (Unregistered periodic lease cannot be looked into to ascer- 
tain date of commencement and term of the tenancy.)] 


5. 2001 AIHC 3455 (3458) : 2001 (4) Bom LR 192. 
Section 110 — Note 1 
1. Wharton, Law Lexicon, 14th Edn., 1938 sub voce ‘from’. 


[See also AIR 1944 Cal 84 (86) (DB). (Per Rau, J.:— (Obiter) The rule laid down in this section is not 
inflexible, and the section must be read as qualified by some such phrase as “unless the context otherwise 
requires".)] 
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The first sentence of the first paragraph of this section is an application of the said 
general principle to contracts of lease. It contemplates that a time or period should be 
limited by the lease and the period must be expressed to commence from a particular date. 
When both these conditions are satisfied the rule of interpretation laid down in the para- 
graph applies (2) and in computing the period that day is to be excluded.(3) The expression 
“expressed” and “named” used in section leads one to infer that something more is re- 
quired, in the contract besides making of lease from a particular day. There has to be a 
consensus between the parties for a particular date which has to be expressed in contract as 
the date when time limited under the lease has to commence and only in those cases where 
that date is ‘named’ that first part of S. 110 will be applicable.(4) Where a lease of certain 
premises dated 29th June, 1921 was expressed to be from Ist June, 1921 for the term of four 
years it was accordingly held by their Lordships of the Privy Council that the Ist June 
should be excluded in computing the period of four years.(5) The Assam High Court has 
however held that the section is applicable only to written leases and not to oral agree- 
ments.(6) Where a lease deed demised certain premises for the term of five years computed 
from the first day of December, 1924, it was held that the word computed must be regarded 
as having the same meaning as the word beginning and that the lease must be regarded, for 
the purposes of the first paragraph of the section, as a lease expressed to begin from a 
certain day.(7) A lease expressed to be from henceforth is a lease from the day of its execu- 
tion.(8) In the absence of any express statement that the lease commenced from a particular 
day, the principle of exclusion of such day does not apply.(9) Where a lease deed executed 
on 2-9-1946 for 5 years showed that the period of lease was to commence from the date of 
obtaining possession by the lessee and litigation was going on between the lessor and his 
earlier lessee in respect of the same property, by which time the period of subsequent lease 
expired. It was held that section 110 was inapplicable.(10) 


S. 110 has no bearing for construing agreements to lease and the provisions of S. 110 
cannot be imported for ascertaining the date of commencement of lease in an agreement of 
lease.(11) 


Where no day of commencement is named in the lease, the section provides that the 


2. ILR (1984) 2 Kant 228 (244) ** AIR 1944 Cal 84 (88) (DB). (Per Mukherjea, J.) ** AIR 1943 Bom 306 
G10, 311) : ILR (1943) Bom 553 (DB) ** AIR 1946 Cal 460 (461) ** (1950) 50 Cal WN 461 (463). 
(Section does not apply to monthly tenancy.) ** AIR 1947 Cal 351 (352). (Tenancy held to be from month 
to month..... Neither para 1 nor para 2 of this section applies.) 


See also cases under FN. (9). 


3. AIR 1962 Raj 100 (102) : ILR (1961) 11 Raj 1196 ** AIR 1957 Cal 357 (360) : 61 Cal WN 407 (DB). 
(Period of lease must be held to continue up to the anniversary of the date of commencement.) ** AIR 
1956 Assam 20 (23) : ILR (1955) 7 Assam 535 (DB) ** AIR 1952 Mys 139 (140) : ILR (1953) Mys 7 ** 
AIR 1944 Cal 84 (88) (DB) ** AIR 1973 Nag 139 (140) : ILR (1937) Nag 214 ** AIR 1934 Cal 837 
(837). (AIR 1932 PC 279, Followed.) 
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8. (1610) 79 ER 222 (222) : Cro Jac 258, Llewellny v. Williams. 

9. AIR 1952 Mys 139 (140) : ILR (1953) Mys 7. 

10. AIR 1975 SC 261 (266) : 1974 UJ (SC) 494. 

11. (1974) 76 Bom LR 584. (AIR 1944 Mad 518 and AIR 1919 Cal 837, Dissented from.) 
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time limited begins from the making of the lease (12) and this principle has been applied 
even to agricultural leases(13) to which the section in terms does not apply. It has been held 
in the undermentioned cases (14) that even in cases where no day for commencement of the 
lease is named, it may commence on another day, if the intention of the parties implied 
from the circumstances, is to make the lease commence on that day. This view does not 
give full effect to the words expressed and named used in the section and, it is submitted, is 
not correct. Thus, where a tenancy from month to month arises by implication under S. 106 
and there is no express contract of tenancy, the date on which the tenant entered into pos- 
session cannot be treated as the date from which the lease is expressed to commence.(15) If 
the date, from which lease is to commence, can be clearly inferred from the terms of the 
agreement, specific performance of contract can be directed.(16) Where lease specifies 
only the date of payment of rent but does not mentioned date of commencement, lease was 
held to have commenced from the date of first payment of rent.(17) 

Where there is no evidence as to when the lease was granted and when it was intended 
to commence, the presumption will be that the tenancy expires on the last day of each 
month.(18) 

It has been held that this paragraph is not applicable to a periodical tenancy suchas a 
tenancy from year to year or from month to month as under such a tenancy time is limited 
by the notice to quit and not by the lease.(19) 


12. AIR 1952 All 141 (142) : 1951 All WR (HC) 225. (This legal position will not be affected even if the 

lessee holds over after expiry of the lease and the lessor accepts rent for the period.) ** AIR 1949 Ajmer 
38 (39). (Where no day of commencement is specified in the lease, the day on which the lease is made 
cannot be excluded.) 
[See also AIR 1960 Cal 361 (367) (DB). (Agreement for lease not mentioning any date of commencement 
—No evidence that parties considered the matter — In view of Section 110 and the conduct of parties, 
they may be taken to have agreed that the lease should commence from date of its execution.) ** AIR 
1944 Mad 518 (524) : ILR (1945) Mad 355 (DB). (Where the parties to an agreement to grant a lease 
intend that the lease is to run from the date of its execution, such agreement is a concluded one even in the 
absence of an express stipulation for the date of the commencement of the lease — Such agreement can be 
Specifically enforced as not being void for uncertainty as the provisions of Section 110 can be applied to 
such agreement. AIR 1919 Cal 837, Relied on.)) 

13. AIR 1948 Pat 446 (447) (DB). (Agricultural lease — Time of commencement of lease not specified — 
Lease becomes operative on day it was made— Falsity of recital of receipt of premium in lease deed 
cannot lead to inference that commencement was postponed.) ** AIR 1919 Cal 837 (838) (DB). (Agricul- 
tural lease.) ** AIR 1928 Cal 392 (396) : 55 Cal 435 (DB). (Do.) 

[See however 1994 (2) Sim LC 251 (HP) (In view of H. P. (Transferred Territory Tenants Protection of 
Rights) Act (1968), Ss. 105 to 117 not applicable to agricultural tenancies.)] 


14. (1907) 30 Mad 109 (112) (DB) ** AIR 1938 Cal 358 (359) : ILR (1938) 2 Cal 134. 
15. AIR 1947 Cal 351 (352) ** AIR 1944 Cal 84 (85, 87) (DB). 

16. (1972) 2 Andh LT 4. 

17. AIR 1960 All 420 (423) : 1960 All LJ 193 (DB). 

18. (1908) 8 Cal LJ 34 (37) ** AIR 1936 Oudh 306 (307) : 12 Luck 241 (DB). 


19. AIR 1967 Punj 404 (405). (Lease for period of 11 months — Tenant holding over— Section 110 does not 
apply to monthly tenancy created after the original term.) ** ILR (1962) Madh Pra 689 (694) (DB). 
(Monthly tenancy = First day of tenancy need not be excluded.) ** ILR (1961) Cut 122 (124). (Monthly 


month.) ** AIR 1959 Assam 174 (175) (DB). (Periodic lease invalid for non-registration — Tenancy is 
from month to month — Section 110 does not apply.) ** AIR 1957 Cal 357 (360) : 61 Cal WN 407 (DB). 
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It is quite manifest from the language of S. 110 itself that the latter limb of the said 
section viz., “where no date of commencement is named, the time so limited begins from 
the making of the lease,” explains and explains only the position that when the date of 
commencement is not mentioned in the instrument of lease then it must be deemed that it 
commences from the date of making of the lease itself. There is nothing further stated after 
the said words of the second limb: it stops short there only and does not proceed, just as in 
the case of first limb which does proceed saying “in computing that time such day shall be 
excluded.” Absence of these words in the second limb is conspicuous and leads support to 
the view that the Legislature restricted in the absence of the date of commencement in the 
lease agreement to the date of the making of the lease and nothing else and, therefore, by an 
irresistible implication the intention of the legislature cannot be attributable to the exclu- 
sion of the date on which quit notice is given for computing the period of limitation. Any 
other construction would not only cause violence to the language used, but would be read- 
ing something more into it.(20) 

This section contains a technical rule and, therefore, in a State to which the Transfer 
of Property Act does not apply, the provisions of this section should not be relied upon to 
declare a notice of ejectment served in time in accordance with S. 106, invalid on the 
ground that it did not strictly comply with them.(21) 

2. “Particular day.” 


The particular day from which a lease commences to run may be prior to the same as, 
or subsequent to, the day on which the lease is effected. In the Privy Council decision of 
Benoy Krishna Das v. Salsiccioni.(1) the lease deed of certain premises dated 29th June, 
1921 provided that lease was to be “from Ist June, 1921 for the term of four years”. In the 
undermentioned cases.(2) the lease was expressed to commence some time after the date of 
the lease deed. s 

Where a lease deed was executed on a particular date providing for the the com- 
mencement of the lease from a prior date, it was held in Shaw v. Kay(3) that the tenant is not 
liable for acts done after the commencement of the term but before the time of the execu- 
tion of the lease deed inasmuch as the habendum of lease merely expressed the duration of 
the tenant’s interest, the operation as a grant being merely prospective. 

Where the commencement of the month of tenancy differs from the usual beginning 
of the corresponding calendar month, or in other words, where the commencement of the 


(Monthly tenancy commencing from first day of month — Section 110 does not apply.) ** AIR 1950 Nag 
233 (234) : ILR (1950) Nag 437 (DB) ** AIR 1950 Orissa 1 (4) : ILR (1949) 1 Cut 231 (DB) ** (1946) 
50 Cal WN 461 (463). (Section 110 does not apply to monthly tenancy as in sucha case it cannot be said that 
time is limited.) ** AIR 1943 Bom 306 (310) : ILR (1943) Bom 553 (DB). (Per Kania, J: — The words ‘time 
limited’ are important and clearly indicate that every lease which is included under Section 105 is not 
necessarily covered by Section 110.) ** AIR 1945 Pat 385 : 24 Pat 449 (DB). (Tenancy from month to 
month — It is letting for a time determinable by notice to quit — Notice expiring with last day of month 
is valid.) 
20. AIR 1983 Andh Pra 253 : (1982) 2 Andh LT 326. 
21. AIR 1955 Punj 238 (239) : ILR (1955) Punj 1274. 
Section 110 — Note 2 
1. AIR 1932 PC 279 (280) : 59 Ind App 414. 
2. (1863) 1 Mad HCR 153 (157) (DB) ** (1913) 18 Ind Cas 496 (497) (DB)(Lah). 


3. (1847) 154 ER 175 (176) : 17 LJ Ex 17: 1 Ex 412. 
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month of the tenancy does not coincide with the first of the particular month according to 
the usual Bengali, English or other relevant calendar, the calendar month of the tenancy 
may well be any particular day of a particular month to the corresponding preceding day of 
the month following according to that calendar and not necessarily the first day of the 
particular corresponding month. Where, however, there is such coincidence, the month of 
the tenancy would correspond to usual calendar month.(4) Thus, where a tenancy of non- 
agricultural land for seven years commenced from Zst Shravan 1344 B. S. expiring with the 
end of Ashar 1351 B.S. and a notice to quit expired with the Bengali month of Chaitra 
1356 B.S. it was held that the commencement of the tenancy being from the beginning of 
the Bengali month of Shravan, its months would correspond with Bengali months and that 
the notice was valid and sufficient.(5) 

The mere fact that rents are paid and received according to English calendar months is 
not, by itself, sufficient to show that the month of the tenancy runs according to that month. 
The manner or mode of payment of rent is ‘merely an important element to be considered 
but it is not the sure indication of the month of the tenancy in all cases.(6) 


3. Second paragraph. 


In order that this part of the section may be applicable, two conditions must be ful- 
filled. The time limited by the lease must be a year, or a number of years, and there must be 
No express agreement to the contrary.(1) Where there is an express agreement to the con- 
trary the terms of the agreement prevail.(2) Thus, where the dates of commencement and 
expiry are both specified in the lease, this paragraph does not apply.(3) Where the lease is 
shown to be terminating on a particular day, there would be no question of computing the 
day on which the lease would be ending.(4) 


When there is no specific date of expiry in the lease deed, the lease shall last during 
the whole anniversary of the day from which such time commences.(5) 


-__oOoOOO 


4. AIR 1957 Cal 479 (481) : ILR (1958) 1 Cal 233 (DB) ** AIR 1957 Cal 649 (650, 651) : 61 Cal WN 528 
(DB). (Written lease for a term of one year from 7-4-1945 — Year ends with expiry of 7-4-1946 — Tenant 
holding over — Latter tenancy commenced on and from 8-4-1946 and the month would be from 8th to 7th 
of next month — Notice expiring with 7-4-1951 is valid.) 

5. AIR 1957 Cal 479 (481) : ILR (1958) 1 Cal 233 (DB). (Application of Section 110 to the case would not 
make any difference.) 

6. AIR 1957 Cal 357 (359) : 61 Cal WN 407 (DB) ** AIR 1957 Cal 649 (651) : 61 Cal WN 528 (DB). 

Section 110 — Note 3 

1. AIR 1947 Cal 351 (352). (Tenancy from month to month arising under Section 106 — Sec. 110, para 2 
does paipai as the time limited by the lease is not one year or more.) ** AIR 1932 PC 279 (280) : 59 Ind 
App 414. 

2. (1970) 2 Mys LJ 250 (253) ** AIR 1947 Cal 68 (70) : ILR (1946) 2 Cal 599 (DB). (Lease for years, 
commencing on 1-6-1939 — Stipulation in document that lease would not with May, 1943 — Stipulation 
ere meas express agreement to contrary within para (2).) ** AIR 1938 Cal 358 (359) : ILR (1938) 

al 134. 

3. (1985) 1 Cal HN 321 (DB) ** 1996 AIHC 3521 (3522) : 1996 (1) Ren CR 684 (Delhi) ** AIR 1977 NOC 
363 : 1977 eami LR 360 (Delhi). (Rule of exclusion of first day of lease in computation of its time — 
Does not extend to leases in which the period is fixed and its last day is specified.) ** AIR 1955 Cal 226 
(227) : 58 Cal WN 696 (DB). latin á n 

4. 1996 (2) Mah LR 8 (15) (Bom) ** 1998 (75) DLT 637 (639). (Lease deed expressly providing specific 
date on which tenancy would come to end, rule for exclusion of the Ist day of commencement of tenancy 
would be inapplicable). 

5. 2004 (1) ICC 666 (667) (Cal). 
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Similarly where a lease was expressed to be for four years commencing from the first 
day of June, 1921 but the rent for each month was payable before the 7th of the next 
month, it was held by their Lordships of the Privy Council that this was not “‘an express 
agreement to the contrary” as contemplated in this section; and that, therefore, the lease 
lasted up to the midnight of the 1st day of June, 6 1925.(6) See also the undermentioned 
cases.(7) 


The second paragraph is merely a consequence of the first paragraph, and as was 
pointed out by Ameer Ali, J., in the undermentioned case, (8) is some-what redundant. He 
said : 

“The effect of it, in my opinion, is merely to attempt to render certain what in England have been 
a subject-matter of some doubt, and to lay down the artificial rule of construction that where a lease 
or any document is said to commence from a certain date, it means from the end of that date, and will 
have another day added on at the end. In other words, the end of the 1st December (as in this case) 
1924 to the end of 1st December, 1929.” 

Following this decision it was further held by Calcutta High Court (9) that para 2 isa 
necessary corollary to Para 1 and two paras cannot be applied independent of each other. 
Where a tenancy for four weeks began from Monday, the 8th March, 1920 it was held in the 
undermentioned case(10) that the lease was up to the midnight of the fourth Monday from 
the 8th March, 1920. 


If a tenant is holding over under a monthly tenancy for one year, commencing accord- 
ing to English calendar and the tenancy is terminated by notice expiring with end of De- 
cember, the new tenancy is deemed to have commenced on Ist January of next year as 
section 110 does not apply.(11) Where the time limited is a month or week or a number of 
months or weeks the same principle, it is conceived, will apply, though the second para- 
graph refers only to leases for a year or a number of years. In case of tenancy by holding 
over, tenancy is only from month to month after expiry of contractual tenancy. Section 110 
is not applicable to such tenancy Quit notice terminating tenancy by end of the month is 
valid.(12) It has to be kept in mind that the requirement that notice must be conterminous 
with month or year of lease has now been deleted by 2003 amendment to S. 106. 


6. AIR 1932 PC 279 (280) : 59 Ind App 414. 

[See also AIR 1961 Cal 175 (176) (DB). (AIR 1932 PC 279, Foll.)] 

7. 1961 Jab LJ 311(312). (Lease for 3 years commencing on 19-1-1955 — Notice asking tenant to hand over 
possession ‘on termination of lease’ without mentioning any date served on 12-12-1957 — Held, that lease 
terminated on 19-1-1958 and notice served more than a month before that date was legally valid.) ** AIR 
1961 Cal 515 (518) : 64 Cal WN 641 (646) (SB). (Case u/S. 9 (1) (b) (iii), W.B. Non-Agricultural Tenancy 
Act, 1949 — 'Year of tenancy' means, in absence of a contract to the contrary, a year or a period of 12 
months according to the calendar of that particular tenancy, starting with its date of commencement or any 
anniversary thereof.) ** AIR 1959 Madh Pra 293 (295) : 1959 Jab LJ 249 (DB). (Lease for fixed period of 
eleven months commencing on 20-4-1949 — Tenant continuing after expiry of term — Lease expired at 
midnight of 20th — New month to month tenancy commencing on 21st —Notice calling upon tenant to 
vacate on 21-1-1954 held valid.) ** AIR 1940 All 444 (445). (Time limited by lease being number of 
years — Lease must be deemed to last during whole anniversary of day from which time commences.) ** 
(1839) 48 RR 729 (740) : 8 LJ (NS) QB 164 : 112 ER 1446, Ackland v. Lutley. (The general understanding 
is that terms for years last during the whole anniversary of the day from which they are granted.) 

8. (1938) 42 WN 1115 (1118). 

9, AIR 1986 Cal 279 (283) : (1985) 89 Cal WN 897. 

10. (1922) 38 TLR 619 (619), Savary v. Bayley. 
11. AIR 1975 Cal 194 : ILR (1974) 2 Cal 644 (DB) ** AIR 1982 Andh Pra 186 : (1982) 1 Andh WR 334. 


12. AIR 2001 Andh Pra 20 (23) : 2000 (5) Andh LT 258 ** 2001 (3) Mah LJ 803 ** 1990 (2) Kant LJ 213 
(218). 
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4. Third Paragraph. 

The rule in this paragraph is based on the general principle that a lease is to be inter- 
preted, as far as possible in favour of a lessee rather than in favour of a lessor. Thus, where 
a house was leased “for 7, 14, or 21 years”, it was held that it was the lessee who could 
choose the term of the tenancy from the three periods mentioned.(1) 

Where a lease mentions the person who should exercise the option, the terms of the 
lease, of course, will prevail.(2) Despite the fixed period of a lease, it is possible to provide 
for its earlier termination. If there is an express covenant which clearly entitles the lessor to 
determine the lease by expressly laying down that it can be done away with any time, the 
effect of such a covenant cannot be nullified by any other consideration in the preamble. 
The recitals in the preamble cannot be allowed to control the express terms and covenants 
laid down in the operative part of the document.(3) Where a lease was made for “21 years, 
determinable, nevertheless, at the expiration of seven or fourteen years, if the said parties 
thereto shall so think fit,” it was held that the lease would terminate before 21 years only if 
both the parties consented to its termination before that date. (4) 

Where the option is exercisable only on certain conditions, such conditions must be 
strictly fulfilled before the option is exercised.(5) 

This paragraph is applicable also to cases where the period of a lease is limited condi- 
tionally on the happening of an event or where the lease is granted for a definite purpose, 
e.g., the holding of an exhibition.(6) 

Lease was executed for term of 21 years. The lease deed gave an option to lessee to 
surrender lease after 3 years. The lessee did not exercise this option. The lease continued 
for entire period. Lessee cannot contend that the covenant for surrender changed the char- 
pa of lease to monthly tenancy. Even otherwise such covenant does not change character 
of lease.(7) 


ee 
Section 110 — Note 4 


- (1893)3B&P 399 (404) : 7 RR 797 (802), Dann v. Spurrier ** (1807) 9 East 15 (16) : 9 RR 501 (502), 
ri Webb v. Dixon ** (1872) 41 LJ Ch 734 (735, 736) : LR 14 Eq 85 : 20 WR (Eng) 602, Powell v. 
mith. 
2. (1802) 8 Ves 34 (35) : 149 RR 666 (667), Russell v. Coggins. (Lease to terminate when lessor wanted 
premises for building.) 
3. AIR 1977 All 135. 


4. (1864) 3 H & C 458 (461) : 11 LT (NS) 317 : 13 WR (Eng) 145 : 34 LJ Ex 6 : 159 ER 610 : 140 RR 555, 
Fowel v. Tranter. 


6. 1947 All WR (HC) 284 (286). (In such a case, if there is an express condition that the lessor must not eject 
the lessee so long as the lessee Pays rent and the land is required for the Purpose for which it was leased 
but that the lessee can leave whenever he thinks fit, the lessor cannot claim to terminate the lease at his 
option at any time, on the ground of the doctrine of mutuality.) 


7. 2006 (3) ICC 542 (543) (Cal). 
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111. A lease of immovable property determines — 
(a) by efflux of the time limited thereby : 

(b) where such time is limited conditionally on the happening of some event — 
by the happening of such event : 

(c) where the interest of the lessor in the property terminates on, or his power 
to dispose of the same extends only to, the happening of any event — by the happen- 
ing of such event : 

(d) in case the interests of the lessee and the lessor in the whole of the property 
become vested at the same time in one person in the same right : 
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(e) By express surrender; that is to say, in case the lessee yields up his interest 
under the lease to the lessor, by mutual agreement between them : 


(f) by implied surrender : 

(g) by forfeiture; that is to say (1) in case the lessee breaks an express condi- 
tion which provides that on breach thereof, the lessor may re-enter Al***]; or (2) in 
case the the lessee renounces his character as such by setting up a title in a third 
person or by claiming title in himself; Blor (3) the lessee is adjudicated an insolvent 
and the lease provides that the lessor may re-enter on the happening of such event]; 
and in [any of these cases] the lessor or his transferee Df gives notice in writing to 


the lessee of] his intention to determine the lease : 


(h) on the expiration of a notice to determine the lease, or to quit, or of inten- 
tion to quit, the property leased, duly given by one party to the other. 


Illustration to clause (f) 


A lessee accepts from his lessor a new lease of the property leased, to take effect during the continu- 
ance of the existing lease. This is an implied surrender of the former lease, and such lease determines there- 


upon. 


[A] The words or the lease shall become void were omitted by the Transfer of Property (Amendment) Act, 


1929 (20 of 1929), S. 57. 
[B] Inserted, ibid. 


[C] Substituted for the words “either case”, ibid. 


[D] Substituted for the words “does some act showing” ibid. 


Synopsis 


1. Scope of the section. 

2. Clause (a) — Determination by efflux of time. 

3. Renewal of lease. 

4. Clause (b) — Term limited conditionally. 

5. Clause (c) — Cessor of lessor’s interest. 

6. Death of lessor and lessee. 

7. Clause (d) — Merger. 

8. Surrender — General. 
(A) Surrender does not affect derivative inter- 
ests. 

9. Express surrender — Clause (e). 


10. Clause (f) — Implied surrender. 
(A) By acceptance of a new lease. 
(B) Relinquishment by tenant. 

(C) Enhancement of rent. 

(D) Tenant taking possessory mortgage of lease- 
hold property. 

(E) Tenant becoming a servant. 

(F) Requisition by Government. 

11. Clause (g) — Forfeiture — General. 

12. Forfeiture — Permanent lease. 

13. Forfeiture for breach of condition. 
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(A) Condition against alienation. 
(B) Non-payment of rent. 
(C) Encroachment by lessee. 
(D) Breach of condition by lessor. 
(E) Term lease. 
14. Forfeiture for denial of title. 
(A) Disputing terms of tenancy. ' 
(B) Requiring further information or putting the 
landlord to proof of his title. 
(C) Denial of extent of interest of landlord, 
(D) Denial in suit to which lessor is not a party. 
(E) Setting up title of co-sharer landlord. 
(F) Denying execution of kabuliat. 
(G) Non-payment of rent. 
(H) Renunciation of tenancy. 
(I) Alienation of lease interest. 
(J) Denial by a joint tenant. 
(K) Denial of title after assignment of lease. 
(L) Denial of title must have occurred before 
suit for ejectment. 
(M) Effect of denial of title. 
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15. Forfeiture on insolvency of lessee. 

16. Notice of intention to determine lease on for- 
feiture. 

17. Tenant cannot deny his landlord’s title — Es- 
toppel. 

18. Re-entry on forfeiture under clause (g) need 
not be enforced by suit. 

19. Who can enforce forfeiture. 

20. Waiver of forfeiture — See Note on Section 112. 

21. Relief against forfeiture — See Note on Sec- 
tions 114 and 114-A. 

22. Forfeiture of service tenures. 

23. Notice to quit or determine the lease — Clause 
(h). 

23-A. Lease and Rent Control legislation. 

23-B. Special rights of Financial Institutions. 

24. Tenancy at will. 

25. Leases not governed by the Act. 

26. Joint lessors and joint lessees — Termination of 
lease, 

27. Possession after determination of tenancy. 


1. Scope of the section. 


Section 110 deals with the commence 


ment and duration of a lease. This section 


deals with the determination of leases. It applies only to leases created by act of parties 
and does not apply, for instance, to a lease created by devise.(1) Nor does it apply in 
terms to agricultural leases which are exempted from its operation by S. 117,(2) or to 


es 


Section 111 — Note 1 


1. AIR 1924 Oudh 305 (305, 306) : 27 Oudh Cas 1. 


2 AIR 1975 Pat 113 : 1975 Pat LIR 118 (FB) ** AIR 1964 All 498 (500, 503) : ILR (1963) 2 All 472 (FB). 
(In view of S. 45 of the U.P. Tenancy Act (17 of 1939) and S. 117 of the T.P. Act a lease by a tenant or sub- 


IR 1963 Bom 79 (80) : ILR (1963) Bom 811 (FB). 


(Under the Bombay Tenancy Act, even after his tenancy has been determined by notice given by landlord, 


on the ground that the tenancy had been forfeited by the tenants by their denial of the plaintiff's title as 
landlord. — Suit is not liable to fail for want of notice to tenants of landlord’s intention to exercise his right 
of forfeiture.) ** AIR 1963 Him Pra 34 (35). (Clause (a) held not applicable.) ** AIR1962 J and K 79 (81): 


) : 59 Bom LR 1098 (DB). (Although in the case of a 


contractual tenancy for a fixed period of years, the tenancy is determined under S. 11 1, T.P. Act, by efflux 
of time without any notice, in the case of a Protected tenant under the Bombay Tenancy Act one year's 
notice under S. 34 would be necessary to determine the tenancy.) ** AIR 1957 Bom 195 (196) : ILR 
(1957) Bom 342 — Sub-tenancy lawfully Created by tenant — Sub-tenant cultivating the land — Termi- 


an end by forfeiture but relies upon the express provision of S.14, Bombay Tenancy and Agricultural 
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leases executed before the Act was passed,(3) or to leases executed in States to which 
the Act is not extended. (4) In such cases, the principles on which the section is based 
have generally been applied as being in consonance with justice, equity and good con- 
science. (See also Notes 11, 16 and 25). 


A tenancy can be determined in any of the modes laid down in this section.(5) The 
various clauses of S. 111 of the Transfer of Property Act only indicate the various ways 
in which a tenancy or lease can be determined. It makes the least difference in what 
manner or under which of these clauses the lease has been determined as the net result in 
all or either of the cases is the determination of the lease. It is so very clear from the 
opening words of the section. Further the happening of any of the specified events does 
not ipso facto put an end to the lease but only exposes the lessee to the risk of forfeiting 


Lands Act (67 of 1948), which provides that the tenancy shall be terminated if the tenant fails to pay rent, 
S. 111 (g) which requires a notice to be given if the landlord relies upon forfeiture for termination of the 
tenancy has no application to the case. The principle underlying S. 111 (g) also does not apply to the case.) 
** AIR 1952 Cal 567 (568) : 56 Cal WN 174. (Unlike a terminable lease under the Act which determines 
by an efflux of the time limited thereby, an agricultural lease in Bengal does not determine of itself on the 
expiry of the lease but it has to be terminated by a decree of the Court as laid down in Section 89 of the 
Bengal Tenancy Act.) ** (1946) 51 Mys HCR 277 (DB). (In the case of an agricultural lease if the lessee 
repudiates the title of the lessor the lease is automatically forfeited and no notice to the tenant is neces- 
sary.) ** AIR 1946 Pat 22 (24) (DB) ** (1913) 24 Mad LJ 472 (473) (DB). (Agricultural leases in Malabar.) 
** (1911) 14 Oudh Cas 204 (206) (DB). (An agricultural lease granted by a mortgagee in possession does 
not terminate as soon as redemption by the mortgagor takes place.) ** AIR 1937 Cal 669 (669) : ILR 
(1937) 1 Cal 679 (DB). (Lease held governed entirely by the provisions of Bengal Tenancy Act.) 


See also Note 25. 


[See also AIR 1956 Bom 624 (625). (The provisions of the Bombay Tenancy Act (29 of 1939) are not 
retrospective. Hence when the tenancy of the defendant had been determined by a proper notice to quit, 
and a suit for possession was brought against him, he could not thereafter set up a right of protected 
tenancy when the Bombay Tenancy Act (1939) came into force during the pendency of the suit.)] 


3. AIR 1953 SC 228 (232) : 1953 SCR 1009. (Section 111 (g) — Provision as to notice does not apply to 
leases made prior to Act or executed before 1-4-1930.) ** AIR 1953 Sau 113 (118) (DB). (Lease executed 
in former Nawanagar State before T.P. Act was made applicable there.) ** AIR 1950 Bom 123 (126): ILR 
(1949) Bom 883 (DB). (Affirmed in AIR 1953 SC 228.) ** AIR 1938 Cal 128 (129) (DB). 


4. 1984 All LJ 1167 : 1984 All WC 414. (Petitioner allotted disputed premises by Cantonment Authorities 
— Premises resumed by Central Govt. — Resumption of grant does not determine petitioner’s tenancy 
and render him unauthorised occupant — Tenancy has to be determined as per provisions of Ss. 106, 111 
of Transfer of Property Act.) ** AIR 1964 Punj 210 (211) : ILR (1963) 2 Punj 1 (DB) ** (1958) 24 Cut 
LT 433 (438). 


See Note 25. 


5. AIR 1965 Mad 442 (442, 443) : ILR (1966) 1 Mad 177 ** 1999 (1) All Ren Cas 560 (563) ** 1963 Raj 
LW 619 (620) ** AIR 1958 Punj 263 (265) : 60 Pun LR 297 ** AIR 1955 Nag 306 (312) : ILR (1956) Nag 
10 (DB). (Possession under an invalid lease for a term of years or perpetuity and payment of rent by the 
tenant and the acceptance thereof by the landlord may by implication create a tenancy.) ** AIR 1953 Bom 
76 (77) (DB). (Once the tenancy is determined, under S. 108 (q) the lessee is bound to put the lessor into 
possession of the property.) ** AIR 1951 Bom 283 (286) : ILR (1951) Bom 283 (DB). 


[See also AIR 1963 Punj 532 (536) : ILR (1963) 2 Punj 745 (DB). (Inchoate ownership is no legal bar to 
landlord to exercise his right of eviction against tenant.) ** AIR 1962 Pat 201 (203) : ILR 41 Pat 709 
(DB). (Lessor taking possession of leasehold property by express terms of contract under 8.111, Che) 
Notice under S. 106 is not necessary.) ** 1960 BLJR 608 (614) (DB). (Lease created by Act — Lessec is 
entitled to remain in possession for statutory period — Lessee cannot be evicted except in accordance 
with law e.g. for breach of the contract and so on.)] 
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his lease and gives a right to the lessor, if he so elects, to determine the lease. There is 
no provision in the Act which enables the lessee to determine a lease for breach by the 
lessor. (6) So long as a tenancy is not determined in one of the ways known to law, a 
tenant cannot be ejected as a trespasser (7) and a suit on title does not lie against him. (8) 
A lessee cannot be evicted by use of force after expiry of lease. He can be evicted only by 
recourse to law.(9) Where a Municipal Corporation passes a resolution to grant a plot on 
lease to a person; that resolution is approved by the State Government and accordingly 
lease deed relating to said plot is executed, that lease cannot be cancelled by passing reso- 
lution of cancellation of lease and its approval by State. The lease can be cancelled only 
under the provisions of the T. P. Act or pursuant to any clause in the lease deed. The State 
Government has no power under the Karnataka Municipal Corporation Act (14 of 1977) to 
cancel the lease entered into between the parties.(10) Where a person comes to occupy 
premises as a lessee in pursuance of the lease deed on report of the Court Receiver which 
was accepted by Court, his position is not that of agent of Court Receiver. The transaction 
would be governed by the general law of the land. He could not be summarily evicted even 
if he increased liability flowing out of breach of agreement of lease or under the provisions 
of the Rent Law.(11) 

A distinction is to be drawn between a tenant continuing in possession of the premises 
after the termination of lease with the consent of the landlord and the tenant doing so 
without consent. In former case tenant shall be a tenant holdin g Over or tenant at will and in 
latter case a tenant of sufferance.( 12) 

Rental agreement for 11 months was executed on 1-4-1983. Notice of suit for eviction 
was served on tenant on 14-6-1984 whereby tenant was called upon to vacate by 1-7-1984. 
Suit was filed in Sept., 1984. There was no proof that in between that period plaintiff 
received rent from defendant or authorised him to continue in possession. There is valid 
termination of tenancy and tenant became a tenant at sufferance either from 1-3-1984 or, in 
the alternative, from 1-7-1984.(13) 

A person merely receiving rent cannot terminate the tenancy or file ejectment suit 
though he may be landlord according to extended definition of that word in S. 5(3), Bombay 
Rents, Hotel and Lodging House Rates Control Act (1947).(14) 
=e a 


6. eo. Punj 229 : (1984) 86 Pun LR 350. (AIR 1978 Bom 216, Held not good law in view of AIR 1963 


7. (1882) 6 Bom 70 (72) (DB) ** (1928) 112 Ind Cas 257 (258) (DB) (Mad) ** AIR 1925 Mad 881 (882, 


does not necessarily determine the tenancy, unless there is evidence of acqui i = 
5 quiescence on his part.) 

(1876) 25 Suth WR 319 (319) (DB) ** (1876) 25 Suth WR 56 (56) (DB) ** (1882) 11 Cal LR 

(DB) ** AIR 1924 Mad 907 (908) (DB). di —— 


8. (1903) 13 Mad LJ 475 (476) (DB). 

9. 2000 (4) Pat LIR 319 (320). 
10. 1998 AIHC 2251 (2252) : 1998 (3) Kant LJ 140. 
11. AIR 2000 Bom 467 (474). 
12. 1995 (1) Cur CC 288 (289) (MP). 
13. AIR 2003 (NOC) 561 : 2003 ATHC 3321 (AP). 
14. AIR 1976 417 (495) : 78 Bom LR 195. 
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Suit property was bequeathed by landlady, in favour of plaintiff who was her son to 
exclusion of her husband and other son by a Will. Will was not proved. However, photo 
copy of certified copy of probate relating to Will in question was annexed to pleadings. 
Maintainability of suit cannot be questioned on ground of due execution of Will.(15) 

In the instant case tenants used to pay rent to one of the co-owners. They admitted 
him to be one of the co-owner and thus co-landlord. The suit for eviction filed by him was 
maintainable. Moreso, under the general law, in a suit between landlord and tenant the 
question of title to the suit property is irrelevant.(16) 

Where the plaintiff/landlord was having inchoate title in the suit property at the time 
of his filing suit for eviction against tenant, but it was perfected during the pendency of the 
suit, the plaintiff filed before the Court of Small Causes could not be returned for presenta- 
tion to Civil Court. The relationship of landlord and tenant can be created by a person who 
is not a full owner but rather inchoate owner upon whom full title is conferred on subse- 
quent date.(17) 

The determination of a lease determines also, with one exception, all interests derived 
from the lessee.(18) The exception is a determination by surrender. A surrender does not, 
as will be seen in Note 8, affect the rights of a third person who has derived them from the 
lessee. So far as such person is concerned, the lease is regarded in law as continuing for his 
benefit. 

A lease for term is not determined merely by the lessor unlawfully entering on the 
leased property before the expiry of the term. Such entry may give the lessee other rem- 
edies. (See S. 108, Cl. (c), Note 8); but will not put an end to the lease.(19) Where because 
of the premises being in occupation of tenants only symbolical possession possible but 
khas possession given mistakenly the tenants is entitled to recover possession, attornment 
to landlord only is required.(20) 


15. AIR 2002 Delhi 81 (DB). 
16. AIR 2002 Delhi 81 (86) : (2002) 1 Ren CJ 1. 
17. 1996 (2) All LR 175 (177). 


18. (1962) 66 Cal WN 1010 (1015) (DB) ** AIR 1961 Assam 70 (72) : ILR (1961) 13 Assam 101 (DB) ** 
1961 MPLJ 66 (67, 68) ** (1959) 63 Cal WN 192 (193) (DB). (A valid notice to quit determines not only 
the original demise but any under-lease which the tenant might have made.) ** AIR 1926 Nag 62 (63). 
(Sub-lease, though granted with landlord’s consent does not survive after determination of tenancy.) ** 
AIR 1927 Oudh 339 (340) : 2 Luck 612. (The tenancy of a sub-tenant comes to an end on the death of the 
principal tenant and it is not necessary for the landlord to issue a notice of ejectment against the sub- 
tenant.) ** AIR 1932 Nag 107 (109) : 28 Nag LR 93 ** AIR 1917 Cal 236 (241) (DB). (Under-lease 
determines on forfeiture of lease.) ** AIR 1924 Mad 776 (777) (DB). 


[See also (1955) Pak LD Sind 78 (82). (A tenant who by reason of Rent Control provisions becomes a 
statutory tenant upon the termination of the original lease by a notice has no interest in the premises which 
he can in law transfer, assign or sublet.)] 

Also see S. 106, Note 29 and S. 115, Note 1. 

[See however AIR 1925 All 580 (582, 583) : 47 All 589 (DB). (Mortgage by tenant who is expressly 
authorised by lease to mortgage — Ejectment of lessee does not extinguish mortgage unless mortgagee 
had opportunity to prevent that extinction — Rule applies to agricultural leases — Case under Agra 
Tenancy Act.)] 


19. AIR 1927 Lah 1 (4) : 7 Lah 423 (DB). 
20. AIR 1984 Pat 95 : 1984 Pat LIR 79 (DB). 
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A mortgage is a transfer of interest in specific immovable property for the purpose of 
securing the payment of money advanced or to be advanced by way of loan. 

Lease on the other hand is right- to enjoy property. A lease can be for money and the 
interest on the advanced amount to be adjusted as rent.(21) 

Where the mortgagee has inducted a tenant during possessory mortgage, the relation- 
ship of lessor and lessee would not subsist beyond the mortgagee’s interest, unless the 
relationship is agreed to by the mortgagor or the person succeeding to his interest may elect 
to do so.(22) 

Where a notice to terminate tenancy was given by the Estate Manager of the Bombay 
Port Trust to the tenant and in the meanwhile before expiry of the notice period, the Major 
Port Trusts Act was made applicable to the Bombay Port Trust (1963), the Board of Trust- 
ees constituted under the Central Act of 1963 the successor-in-interest was competent to 
file suit for eviction against the tenant, S. 109 did not apply. But when right, title and 
interest in immovable property stand transferred by operation of law, the spirit behind S. 
109 per force would apply and successor-in-interest would be entitled to the rights of the 
predecessors.(23) 

Where a person himself claims that he is not a tenant, no ri ghts under the provisions 
of Ss. 106, 111, 116 would accrue to him.(24) Where contract of tenancy was entered into 
with partner of firm, and partner defaulted in payment of rent, tenancy held was rightly 
determined u/S. 106.(25) See also the undermentioned case.(26) 

Findings that appellants were tenant at sufferance and not holding over and that the 
lease had expired by efflux of time are based on mixed question of fact and law and when 
those findings arrived at by the lower court are neither perverse nor based on no material on 
record, cannot be interfered with in second appeal.(27) Where the property allotted to a 
society in respect of which it was a tenant was only a plot of land, the owner of the plot 
could attempt to recover possession thereof by filing a suit for possession in the civil 
Court.(28) Suit for possession filed by lessor. Cannot be construed as suit for ejectment.(29) 
Premises in question were commercial one having plinth area of more than 14 sq. mtrs. 
Section 2(3) of Karnataka Rent Control Act, 2001 excludes from its operation entire provi- 
sions of Act with regard to such premises. Relationship of parties in such cases would be 
ll, 

21. ILR (1999) Kant 4634 (4647). 

22. AIR 1996 Mad 241 (251). 

23. AIR 1991 SC 14 (19) (AIR 1953 Mys 62, Overruled.) 

24. 1998 (3) Mad LW 369 (376). 

25. AIR 2007 NOC 980 : 2007 (2) ALI 46. 

26. AIR 2002 Cal 22 (DB). (Suit for eviction filed against Headmaster of School, plaint in suit, however, that 
tenancy was given for running school and its Headmaster had taken tenancy in his own name thus being 


a mere name-lender, decree Passed in ejectment suit, subsequent title suit by School claiming to be tenant 
— Plaintiffs through their witnesses conclusively proving that School was all along enjoying said tenancy 


landlord himself in title suit — Landlord would be estopped from contending to contrary —Decree passed 
in title suit holding School to be real tenant — Not liable to be set aside.) 

27. 2002 AIHC 1127 (1128) :2001 (94) DLT 443, 

28. AIR 1989 SC 1101 (1110). 

29. AIR 2004 (NOC) 156 :2004 AIR — Kant HCR 446. 
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governed by provisions of T.P. Act and not Rent Act. Suit for possession can, therefore, be 
filed before ordinary Civil Court, and not Rent Court.(30) A suit for eviction of tenants was 
filed by school through its Manager who was also the Secretary of the Registered Society. 
The suit was decreed. An objection was raised for the first time in writ petition that the 
school not being a juristic person, suit in its name was not maintainable. It was held that the 
belated objection taken by the tenants was not sustainable as the suit even if not instituted 
in the name of the Registered Society, was filed by its Secretary who was competent to file 
suit on behalf of Society. Application for amending plaint under O. 1, R. 10 for correction 
of plaint should have been allowed by High Court.(31) Landlord requiring premises bona 
fide to start his business. Plea that other portion of the premises had fallen vacant not 
allowed to be raised for the first time before Supreme Court.(32) Plea in a suit for eviction 
that plaintiff is not the sole landlord but is a co-sharer being a question of fact has to be 
raised in written statement and cannot be allowed to be raised for the first time in second 
appeal.(33) Lessee of an Industrial Development Authority sought permission for transfer 
of lease. Held, that such application should be considered within reasonable time, since no 
time limit is prescribed for determining market value.(34) A determined tenancy and in his 
suit to eject B compromise decree was passed. B was to pay arrears in monthly install- 
ments. Instalment to be paid along with monthly rent. In default A entitled to take posses- 
sion and recover arrears in lump sum. Compromise decree held created fresh tenancy and 
was unexecutable — A’s remedy was by way of fresh suit.(35) Where a tenant terminates 
tenancy by giving notice to the landlord and fixes a date for delivery of possession but 
landlord fails to take delivery on that date, it would be deemed that actual possession was 
taken by landlord on the fixed date. Tenant would not be liable to pay rent after that date 
since the lease would not continue thereafter.(36) Mere destruction of the tenanted house 
by virtue of flood, fire, fall or otherwise would not bring the tenancy to an end.(37) On 
retirement of an employee he is liable to be evicted from the quarter supplied to him by his 
employer.(38) Where the premises were purchased by the plaintiff on leasehold basis from 
the Development Authority and though the Authority has issued notice to take possession 
of the premises, actual possession was not taken and in fact the plaintiff was in possession, 
he had not lost right to receive possession from tenant. It was found that the tenant had not 
paid any rent to the Development Authority. Thus, he was liable to pay rent to the plain- 
tiff.(39) Even where relationship of landlord and tenant was not established between the 
parties, decree for possession and compensation for use and occupation was granted.(40) 


30. AIR 2004 (NOC) 156 : 2004 AIR — Kant HCR 446. 

31. AIR 1987 SC 1970 (1976) : 1987 All LJ 1408 : 1987 (3) SCC 587. 
32. AIR 1994 SC 2357 (2358) : 1994 AIR SCW 2331. 

33. 1996 All LJ 804 (806) : 1996 (1) All Rent Cas 140. 

34. 1990 All LJ 1054 (1056) : 1990 All WC 1478. 

35. AIR 1976 Madh Pra 222 (228) : 1976 MPLJ 341. 

36. (2002) 1 Rent CR 546 (554) (Cal). 

37. (1990) 3 Bom CR 601 (605). 

38. (1974) 1 Malayan LJ 77. 

39. (1984) 25 Del LT 164 (166). 

40. 1985 All LJ 1319 (1323) : 1985 (1) All Rent Cas 539 ** AIR 1985 Pat 126 (128). 
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The agreement relating to lease of Government property in favour ofa company spe- 
cifically provided that in the event lease was not renewed it would ipso facto be terminated. 
Lessee company continued to occupy the premises for about 8 years after expiry of the 
lease period without paying rent for that period. It also violated terms and conditions of the 
agreement. Held, that the company was not a tenant holding over but was a trespasser, 
liable to be evicted. Provisions of Companies Act would not apply merely because lessee 
was a company when it was neither incorporated in the lease agreement nor entered under 
the provisions of the Companies Act. (41) 
2. Clause (a) — Determination by efflux of time. 


The question of the determination of a tenancy by efflux of time will arise only in 
those cases where the lease is for a fixed period.(1) No such question can arise, for instance, 
in the case of a perpetual lease nor can it arise in a lease from year to year, for, as has been 
seen in the notes on Section 107, such a tenancy does not terminate at the end of each year, 
though it is terminable by a notice to quit at the end of any year.(2) In case of yearly 
tenancy no question of default of rent for one month arises as rent for entire year was to be 
paid within one month from end of yearly tenancy.(3) A lease for a period of less than one 
year is not a lease for a definite period to come under Clause (a) of section 111.(4) 


A lease for a term of years prima facie implies that the lessee’s right to the property 
demised ends with the term.(5) It does not prima facie import any right of renewal.(6) 
Where the lease was created for a period of 5 years and the parties could not mutually agree 
for renewal of the lease and there was nothing on record to show that the parties intended to 
create an indefinite lease deed, then the lease shall get determined by efflux of time as per 
SSS ŘĖŘŘŮŮM 
41, 2001 ATHC 4016 (4021) (Mad). 

Section 111 — Note 2 

1. AIR 1968 All 363 (369) ** AIR 2003 (NOC) 104 : 2002 ATHC 3858 (Orissa) ** 1963 Raj LW 619 (620) 

iit AIR 1950 All 583 (586) : ILR (1952) 1 All 85 (DB) ** (1943) 45 Pun LR 454 (456) (DB). (It cannot 
be said that a lease for less than one year is a lease for a definite period, when no period is specified. Such 
a lease is not determined by efflux of time.) 
[See also AIR 1965 Orissa 11 (12) : ILR (1964) Cut 374. (Lease providing for enhanced rent if lessee did 
not vacate but continued in possession, after expiry of term — Lessee continuing in Possession after 
expiry of term but paying no rent— No evidence to show that lessor assented to continuance of lessee as 
tenant — Lease held determined after expiry of term.)] 

2. AIR 1952 Bom 361 (362) : 54 Bom LR 309. (Annual tenancy under S. 84, Bombay Land Revenue Code 
5 of 1879.) ** (1870) 13 Suth WR 190 (190) (DB) ** (1902) 12 Mad LJ 194 (196) (DB) ** AIR 1917 Nag 
21 (22): 14 Nag LR 3 ** AIR 1926 Nag 201 (202). 

Also see S. 106, Note 16 and S. 107, Note 4. 

3. AIR 2002 SC 562 : 2002 AIR SCW 143. 

. 1975 Ren CJ 443 (DB). 

5. (1963) 2 Andh WR 465 (471) (DB) ** 1954 Madh BLJ (HCR) 510 (511, 512) ** AIR 1944 Lah 1 (6) 
(DB). (A lease for a fixed term expires on the expiration of the term and the landlord is automatically 
entitled to eject the tenants. There is no necessity for inserting a provision to that effect in the lease deed 
itself.) ** AIR 1915 PC 59 (66) : 42 Ind App 229 ** (1909) 31 All 318 (322) (DB) ** 1873 Pun Re No. 27, 
page 45 (46) ** AIR 1933 Lah 61 (64) : 14 Lah 137 (DB). 

6. AIR 1915 PC 59 (66) : 42 Ind App 229 ** 2001 (1) Mad LJ 777 (783) ** (1963) 2 Andh WR 465 (471) (DB). 
[See also AIR 1953 Trav-Co 353 (355) : 1953 Ker LT 40. (Cultivation of Punja lands — Lease is for 
period of harvest only, according to custom — No renewal for next harvest, unless fresh arrangement is 
made — No particular formality in matter of surrender is required.)] 


A 
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S. 111(a).(7) No further act either by the lessor or by the lessee such as a notice to quit (8) 
is necessary to determine the lease. 


In order that after expiry of tenancy by efflux of time, tenant’s possession may be- 
come that of a tenant holding over, it is necessary for him to establish that the lessor ac- 
cepted rent for subsequent period or the lessor assented to his continuing in possession. 
Otherwise benefit under S. 116 cannot be claimed.(9) Where after the expiry of the term of 
lease there was no assent to the continuance of the lease given by the lessor and the rent 
which was attempted to be paid by the lessee was not accepted by the lessor, the tenancy 
was terminated by efflux of time as per S. 111(a).(10) Once lease period has expired, pos- 
session of the lessee is not lawful one but only a litigious possession. It is merely juridical 
possession. Thus, licence to exhibit cinematographic films could not be renewed where the 
licensee as a lessee was in juridical possession of the premises on determination of lease by 
efflux of time.(11) Where lease had expired by efflux of time, long before unauthorised 
construction was raised by litigant claiming leasehold right in disputed land, action of 
landlord demolishing unauthorised structure was proper.(12) Under law, possession of a 


7. 2003 (102) DLT 787 (792). 


8. AIR 1969 Punj 110 (130) : 1968 Cur LJ 947 (FB). (Over.ruled on another point in AIR 1977 Punj 262 
(FB).) ** 1998 Bom RC 3(5) (SC) ** 2006 (5) Andh LD 9 (10) ** AIR 2006 (NOC) 753 : 2006 AIHC 
1162 (Utr) ** AIR 2005 (NOC) 281 : 2005 AIHC 1194 ** 2003 (1) Andh WR 518 (523) ** 2002 AIHC 
3858 (3860) : 2002 (94) Cut LT 212 ** AIR 2001 Andh Pra 20 (22) : 2000 (5) Andh LT 258. (Tenant 
continuing in premises after expiry of term for which lease was granted — No specific plea by tenant as 
to his being tenant holding over — Quit notice u/S. 106 — Not necessary.) ** 2001 (5) Andh LT 770 (786) 
** 2001 (2) Cal HN 1 (10) (DB) ** AIR 2001 Orissa 1 (3) : 2000 (2) Orissa LR 367 ** 1991 (1) Raj LW 
146 (148) ** 1998 (1) Andh LT 521 (525) ** 1998 (2) Mad LJ 249 (255) ** 1998 (1) Mad LW 236 (239) 
** 1997 AIHC 823 (826) (All) : 1996 (2) All Rent Cas 352 ** 1995 (3) Civ LJ 534 (535) (Gau) ** (1992) 
1 BLJR 165 (169) ** (1991) 2 Cur Civ C 38 (40) (Orissa) **.1989 BBCJ 517 (530) (Pat) ** AIR 1981 
NOC 128 (All) ** AIR 1981 Delhi 359 : (1980) 18 Delhi LT 434 ** AIR 1979 Goa 19 ** 1976 Rev LR 
170 (Punj) ** (1972) 1 Delhi 21 ** 1971 BLJR 193 ** (1970) 2 Mys LJ 250 ** AIR 1970 Pat 338 (347) 
** ATR 1970 Pat 256. (No notice is necessary where the tenancy terminates by efflux of time.) ** 1969 
Pun LJ 378 ** AIR 1968 J & K 59 (65) (DB) ** 1967 BLJR 53 (57) ** (1963) 2 Andh WR 465 (471) (DB) 
** ATR 1962 Raj 100 (102) : ILR (1961) 11 Raj 1196 ** 1954 Madh BLJ (HCR) 499 (504) ** (1954) 
Madh BLJ (HCR) 510 (511, 512) ** (1912) 13 Ind Cas 59 (60) (All) ** AIR 1931 All 649 (650) (DB) ** 
AIR 1930 Lah 386 (388) (DB) ** AIR 1940 Lah 410 (412) (DB) ** (1910) 7 Ind Cas 8 (9) (DB) (Mad) ** 
AIR 1926 Nag 201 (202). (No notice necessary in case of lease for one year only.) ** AIR 1932 All 314 
(315) (DB). (In case of lease for a fixed period notice must be presumed by implication as given when it 
was executed.) ** AIR 1933 All 756 (758) (DB) ** (1875) 23 Suth WR 312 (313) (DB). 


[See also 1961 Jab LJ 311 (312), (Lease for fixed period — Notice requiring tenant to hand over posses- 
sion on termination of lease — Notice received by tenant more than a month prior to date of expiry of 
lease — Notice held valid — Determination of question whether notice was necessary held unnecessary.)] 
Also see Section 106, Note 3. 


9. 1989 All LJ 98 (107) : (1989) 15 All LR 30 (2) ** AIR 2004 Delhi 424 (DB). (Lease for fixed period — 
Determination by efflux of time — Lease deed contained no renewal clause — Service of valid notice by 
landlord — Proved by postal receipt — Also accepted by tenant in cross-examination — Plea of holding 
over is not open for tenant — Rent deposited by tenant was not accepted as rent but as damages for 
occupation of premises was proved by letter written by landlord — Lease held to be expired — Landlord 
held to be entitled for decree for possession and mesne profits.) 

10. 2005 (2) Civ LJ 492 (495) : 2004 (3) JLIR 185 ** AIR 2003 (NOC) 604 : 2003 AIHC 3529 (DB) (Cal) 

11. 2003 (2) Kant LJ 79 (87) ** 1989 Writ LR 41 (50) (Mad). 

12. AIR 2004 Guj 327 (DB). 
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lessee, even after the expiry of lease period or termination of lease earlier, is juridical 
possession and forcible dispossession is prohibited; a lessee cannot be dispossessed other- 
wise than in due course of law. The use of the expression “re-entry” in the lease deed does 
not authorise extra-judicial methods to resume possession.(13) 

Where the tenant continues in possession even after expiry of lease period without 
renewal of tenancy, the lease becomes monthly and can be terminated by quit notice under 
S. 106.(14) 

When the litigation has been pending for a long time and owners of the property could 
not get the sub-tenant evicted on the ground of wilful default in payment of rents, they 
could opt to determine the tenancy by efflux of time.(15) 

Where a lease is for a fixed term, the court cannot take the pleadings of the parties for 
determining the nature of the lease, parties cannot by their pleadings alter intrinsic charac- 
ter of the lease. It is true that S. 111(a) has to be read with S. 116 of the Act. But in the 
absence of any allegation by the tenant that he was a tenant holding over within the mean- 
ing of Section 116 of the Act the matter falls to be governed by S. 111(a) of the Act.(16) See 
also the undermentioned case.(17) 

Despite the fixed period of a lease, it is possible to provide for its earlier termination. 
If there is an express covenant which clearly entitles the lessor to determine the lease by 
expressly laying down that it can be done away with any time, the effect of such a covenant 
cannot be nullified by any other consideration in the preamble. The recitals in the preamble 
cannot be allowed to control the express terms and covenants laid down in the operative 
part of the document.(18) In the instant case lease was for a period of one year. According 
to the terms of the lease it could be terminated earlier by giving oral notice of one week. 
However, a written notice of 15 days was given determining the lease prematurely. Held, 
determination of lease was valid.(19) Where the lease is for a term of 21 years and no 
unfettered right is reserved to the lessors to terminate the lease any time before the term of 
21 years, the lease would continue for the entire term, though in altered and modified form, 
in the event of exercise of the right of lessors of re-entry in respect of an unsubstantial part 
of the demised premises without abatement of rent.(20) 
aa ene SIRE SS 


13: AIR 1989 SC 997 (1004) : 1989 (2) SCC 505 ** AIR 2006 Mad 65 (DB). (Lessee in settled possession i.e. 
in continuous possession for a reasonable length of time — Cannot be dispossessed except following due 
course of law — Fact that, lessor was Municipality — Irrespective.) 


14. 2002 (98) DLT 720 (725) ** AIR 2009 NOC 1276 : 2009 (2) AIR Bom R 399. 

15. 2002 (4) Mad LW 594 (597) (DB). 

16. AIR 1981 SC 1550. (1979) 83 WN 753, Reversed.) 

17. AIR 2002 SC 1720 : 2002 AIR SCW 1665. (Question involved in suit for eviction and recovery of 


U.P. Act 9 of 1957 abolishing intermediary interest held by trust, lessor in property would not arise — 
Consequently lessee who was in unauthorised occupation of land since expiry of period of lease have no 
valid reason to resist claim of trust for recovery of possession of property.) 


18. AIR 1977 All 135. 
19. (1991) 1 Raj LW 146 (148). 
20. 1993 (2) Cal LT 34 (40) : 1993 (1) Cal HN 129. 
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Where eviction suit was filed prior to expiry of fixed term of lease. Plaintiff was 
found entitled to relief prayed for by time written statement came to be filed and objection 
as to maintainability of suit was not pressed by defendant at preliminary stage. Dismissal of 
suit on ground of its being premature, when it came to be decided after lapse of over eight 
years would not be justified.(21) 

However, even after the determination of tenancy under S. 111(a) by efflux of time all 
the restrictive covenants of contractual tenancy, positive as well as negative, which enjoin 
the tenant to do acts of commission and omission, would continue to operate against the 
tenant.(22) 

Where, however, such a lease provides expressly that after the expiry of the term the 
tenancy is terminable by a notice, the lease is not determined until such notice, as has been 
agreed upon, is given.(23) Though tenancy was terminated by efflux of time but plaintiff 
also served notice of termination as provided u/S. 106. Mere denial of receipt of such 
notice cannot come to rescue of defendant. Occupation of defendant after expiry of lease 
period was unauthorised. Interim decree for possession on basis of admitted facts, 
granted.(24) 

The tenant becomes trespasser after determination of a lease for fixed period by efflux 
of time.(25) His status is of a tenant of sufferance again to a trespasser. In a suit by landlord 
against the erstwhile tenant the claim for possession by itself has nothing to do with the 
contract of tenancy which has already come to an end.(26) 

Where the lease stood terminated by efflux of time, the lessee failed to make out a 
case of holding over with consent of landlord; and the landlord had sent notice well in 
advance before expiry of the term of lease, eviction of tenant is proper.(27) Where a tenant 
is inducted as bhag tenant only to cultivate land, he has no abiding interest in the land. If on 
termination of the tenancy the bhag tenant continues to be in possession, his possession can 
be said to be akin to “tenant at sufferance’’. He cannot acquire title by adverse posses- 
sion.(28) 

If the tenancy is for a period of Jess than one year it cannot be treated as a tenancy for 
a fixed period.(29) 

Where tenancy is determined by efflux of time or by notice under S. 111(h), S. 114 is 
inapplicable.(30) 

Where in an earlier suit it was alleged that the lease executed in tenant’s favour re- 
garding the disputed land along with structure for a certain period had been determined, but 


21. AIR 2005 SC 1891 : 2005 AIR SCW 1509 ** AIR 2007 Kant 162 : 2007 (5) AIR — Kar R 269. 
22. (1980) 21 Guj LR 242 (248, 249) (DB). 

23. AIR 1914 Mad 301 (303). 

24. AIR 2003 Delhi 142. 

25. 1998 AIHC 2879 (2881) : 1998 (73) DLT 178. 


26. AIR1998 SC 3085 : 1998 AIR SCW 2994 (3005) : 1998 (7) SCC 184 ** 1999 (1) Ren CR 255 (257) (Punj 
& Har). 


27. 1999 AIHC 2874 (2876) : 1999 (2) Pat LJR 319. 
28. AIR 1993 Orissa 115 (122) : 1993 (1) Orissa LR 15. 
29. ILR (1973) 1 Delhi 740. 

30. 2002 (1) All WC 126 (127). 
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the suit was withdrawn, a subsequent suit, after determination of lease by efflux of time for 
khas possession of the disputed land could not be said to be not maintainable on the ground 
of res judicata as a new cause of action arose after the determination of the lease by efflux 
of time, within the meaning of S. 111(a) of T. P. Act.(31) 

Both S. 116 and S. 111(a) of the T. P. Act should be read together. It is for the lessee to 
prove that (1) the lessee remained in possession after determination of the lease, and (2) the 
lessor or his legal representatives accepted rent from them or otherwise assented to their 
continuing in possession. Mere continuing in possession after determination of the term of 
the lease does not indicate tenancy by holding over.(32) 

Where a lease to rear and catch fish is granted for seven years and then extended by 
two years, the lease is for a fixed period of more than one year. Section 106 does not apply 
to such lease by attracting S. 116. It is determined by efflux of time under S. 111(a).(33) 

Where the proceedings for eviction of tenant on ground of default in payment of rent 
was pending for years, and during the pendency the lease being for fixed period, expired by 
efflux of time, the landlord could opt for eviction on basis of determination of tenancy by 
efflux of time.(34) 

Where lease was for a fixed period of 5 years and clause of lease agreement provided 
for arbitration, and suit was instituted by landlady after expiry of term of agreement, it was 
held that after expiry of five years the agreement was non-existent and arbitration clause 
was not applicable and suit would be maintainable and not barred by Arbitration Act.(35) 

Decree for eviction of tenant was passed under the provisions of the M. P. Accommo- 
dation Control Act (1961). In appeal before High Court it was found that the provisions of 
the M. P. Accommodation Control Act do not cover the tenancy under dispute. However, in 
view of the fact that the tenancy was for a fixed period and stood determined by efflux of 
time, the decree for eviction was maintained. (36) 

Determination of fixed period tenancy by efflux of time is not a ground for eviction 
under the provisions of the Gangtok Rent Control and Eviction Act (1956). Thus, the ten- 
ant protected under the Act cannot be evicted on that ground.(37) After enforcement of 
Karnataka Rent Control Acta fixed term contractual lessee can, during subsistence of lease, 
be evicted only on grounds of eviction provided under Rent Act and that too only if such 
grounds have been provided as one of grounds have been provided as one of grounds for 
forfeiture of lease rights in lease deed.(38) 

If a long lease for more than 20 years was terminable before expiration of its term, it 
would be covered under the West Bengal Tenancy Act and all provisions thereof would 
apply irrespective of whether such a lease was in fact terminated before expiry of its term. 


31. AIR 1982 Cal 133 : (1982) 86 Cal WN 230 (DB). 

32. AIR 1978 Cal 312 (DB). 

33. AIR 1991 Orissa 179 (183). 

34. 2002 (4) Mad LW 594 (597) ** 2008 (148) DLT 441 (448). 
35. AIR 2007 All 67 : 2007 (1) ALJ 548. 

36. 1992 MPLJ 301. 

37. AIR 1985 Sikkim 17 (23) : 1985 (2) Ren CJ 118. 


38. AIR 2001 SC 3738 : 2001 AIR SCW 3452. (ILR (1994) Kant 1659 (SC) and AIR 1997 Kant 311 (FB), 
Overruled. 1999 (1) Kant LJ 216, Reversed.) 


Ù 
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A lease will not come within the perview of the State Tenancy Act, if it expires by efflux of 
time.(39) Where State Rent Control Act protects the tenant and permits him even after the 
determination of contractual tenancy, such tenant cannot be evicted by applying the provi- 
sion of S. 111 of Transfer of Property Act. (40) 


Lease of open land was granted in favour of defendant for a period of ten years. 
Therefore A.P. Buildings (Lease, Rent and Eviction) Control Act, 1960 would not be appli- 
cable. Subsequent raising of shed over open land which does not alter nature of land, with 
condition to remove it at time of vacating land would not alter relations between parties. 
Defendants were liable to be evicted from suit land after expiry of period of lease.(41) 


It is only on expiry of period of fixed term lease that lessors can pray for eviction of 
company in liquidation or its successor-in-interest on grounds which may be available 
under Bombay Rent Act which may be in operation at relevant time. (42) 

3. Renewal of lease. 


A covenant for renewal in a lease will, as a general rule, be construed as a covenant 
for a single renewal and not as a perpetual renewal. (1) The reason is that the leaning of the 
Courts is against perpetual renewals and, therefore, in order to establish this construction 
the intention should be unequivocally expressed in the lease deed.(2) Where, however, 
there are clear expressions indicative of such an intention, Courts would give effect to it. 
Thus, where a covenant for renewal states that the renewal was to be on the same cov- 
enants, including this covenant the covenant will be held to be one for perpetual renewal.(3) 


Where a lessee has an option to ask for a renewal but does not ask for it before 


39. 2007 (1) Cal LJ 47 (55) : 2007 (2) ICC 230 (DB). 

40. 2004 (3) MPLJ 655 (656) : 2004 (3) MPHT 499. 

41. AIR 2006 AP 8. 

42. 2008 (3) Guj LH 528 (544) : 2009 (1) Guj LR 158 (DB). 
Section 111 — Note 3 


1. (1957) 36 Pat 532 (537) (DB). (The lease may however contain a covenant for perpetual renewal.) ** AIR 
1955 Trav Co 161 (161) : ILR (1954) Trav-Co 1098 (DB). (1898) 67 LJ QB 296, Rel. on.) ** AIR 1939 
Cal 77 (78) ** (1893) 7 Bom 109 (115) ** (1912) 17 Ind Cas 180 (183) (DB) (Cal). (No legal presumption 
against a right of perpetual renewal — Burden of strict proof on person claiming such a right.) ** AIR 
1926 Cal 1065 (1067) : 53 Cal 590 (DB). (Lease — Clause for renewal — No right of renewal can be 
claimed for the renewed lease.) ** AIR 1937 All 328 (331) (DB) ** (1898) 67 LJ QB 296 (300) : 78 LT 
165, Lewis v. Stephenson. 


2. AIR 1939 Cal 77 (78). (Lease for 3 years — Right given to take new settlement, at end of period, of lands 
covered by lease as well as any excess lands which would come into his possession — Held, parties 
intended one renewal and not a perpetual renewal.) ** AIR1937 All 328 (331) (DB) ** (1796) 30 ER 
1019 (1020) : 3 RR 96, Baynham v. Guys Hospital ** (1884) 54 LJ QB 6 (9) : 52 LT 222. Swinburne v. 
Miburn. (A covenant for perpetual renewal will not be inferred from equivocal expressions — But there is 
no legal presumption against a right of perpetual renewal.) 


3. (1857) 70 ER 19 (23) : 4 K and J 45. Hare v. Burgess ** (1914) 84 LJ Ch 203 (208) : (1914) 2 Ch 705. 
Wynn v. Conway Corporation ** (1944) 1 Ch 328 : (1944) 1 All ER 670. Green v. Palmer. (By an agree- 
ment in writing the owner of a furnished house let it to a tenant at a weekly rent for six months certain with 
an option to the tenant to continue the tenancy at the expiration of the term on the same terms and condi- 
tions “including this clause” on giving notice in writing. The tenant twice renewed the tenancy and then 
held over, claiming a right of perpetual renewal — Held, under the agreement the tenant was entitled. on 
exercising the option contained in the original tenancy agreement, to a tenancy of six months with aright 
to renew for one further period of six months and no more.) 
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the expiry of the term and merely continues in possession, he becomes merely a 
tenant from year to year after the termination of the original tenancy. (4) But the right 
to exercise the option and ask for a renewal does not necessarily cease with the ex- 
piry of the term. If the covenant itself requires the lessee to exercise his option be- 
fore the expiry of the term he will lose his right if he does not exercise it within 
time.(5) But if there is no such restriction, he can as long as he continues as a tenant 
(though as one from year to year) exercise his option and call upon the lessor to 
renew it. Thus, where a lease is for 3 years with an agreement to grant a further lease for 
5,7, 14 or 21 years, the lessee will be entitled, even after the expiry of the 3 years and while 
continuing in possession as a tenant from year to year, to call upon the lessor to renew the 
lease for 5, 7, 14 or 21 years.(6) But the lessor may, at any time, call upon the lessee to 
exercise his option and may, in default, determine the lease.(7) 

A covenant for renewal which the lessee can claim only on the performance of certain 
conditions precedent, such as regular payment of rent, cannot be enforced by the lessee 
unless such conditions are performed.(8) 

Where the option for renewal does not state the terms of the renewal, the general rule 
is that the new lease would be for the same period and on the same terms as the original 
lease in respect of all essential conditions except as to the covenant for renewal itself.(9) 
-= 

4. AIR 1944 Bom 210 (213) ** AIR 1920 Bom 215 (215) (DB). 

5. AIR 1918 Cal 59 (61) (DB). (Lessee required to give notice of intention to take renewal before expiry of 
term — Absence of notice in time — Lessee loses his rights.) ** AIR 1929 Cal 407 (407) (DB). (Where 
lessee does not exercise his option of renewal when term expires or within reasonable time, lease termi- 
nates.) 


6. (1905) 27 All 696 (699). (Nothing in the lease to indicate that notice of intention to renew was to be given 
before its expiration — Held that the time was not the essence of the contract — Lessee entitled to ask for 
renewal within reasonable time after expiration.) ** (1866) 55 ER 870 (872): 147 RR 110, Moss v. Barton 
** (1866) 36 LJ Ch 81 (83) : 147 RR 159, Buckland v. Papillor. 


[See also AIR 1938 Cal 724 (726) (DB). (Where the execution of a fresh kabuliyat by the tenant is 
dependent upon a fresh assessment, it is for the landlord to make a fresh assessment and then call upon the 
tenant to exercise his option. Moss v. Barton (1866) 55 ER 870, Followed.)] 


7. AIR 1938 Cal 724 (726) (DB) ** (1854) 52 ER 69 (70) : 104 RR 419, Hersey v. Giblell. 


- (1959) ILR 38 Pat 1160 (1 187) (DB). (Where the covenant for renewal is subject to the condition prece- 
dent that the lessee should give notice of renewal to the lessor, the right of renewal arises only when the 
notice is given by the lessee in terms of the renewal clause.) ** (1910) 26 TLR 375 (376) : 102 LT 380, 
Greville v. Parkar. (Performance of ali covenants in the lease made condition Precedent to the lessee's 
right to a renewal of lease.) ** (1876) 45 LJ Ch 522 (524) : 34 LT 779, Finch v. Underwood. (Keeping 
Premises in repair was a condition precedent for renewal.) ** (1856) 69 ER 827 (830): 2 K andJ 374, Job 
v. Barrister ** (1881) 29 WR (Eng) Dig 113 (114) : 44 LT 742, Bastin v. Bidwell. 


co 


77 (78) ** AIR 1938 Cal 724 (727) (DB). (17 Ind Cas 180, Foll.) ** (1912) 17 Ind Cas 180 (183) (Cal) ** 
AIR 1917 Cal 509 (510) (DB) ** AIR 192] Cal 574 (576) (DB) ** AIR 1917 Cal 526 (526) ** AIR 1920 
Cal 96 (97). 

[See also AIR 1914 Low Bur 241 (243) : 8 Low Bur Rul 64 (DB). (Covenant for renewal will not include 
the covenant for renewal itself.)] 
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Where on expiry of the fixed period, the lessee was given option either to surrender 
tenancy or to continue in possession without permission of the lessor on payment of en- 
hanced rate of rent or to execute a fresh lease, the clause giving option to continue on 
enhanced rent did not constitute renewal of lease. For renewal the lessor must be a party, 
and it can be bilateral only. Therefore, lessee would be liable to eviction under S. 111(a).(10) 
Concept of automatic renewal is alien to law.(11) Lessee has no statutory right to insist 
upon the renewal of lease in his favour.Nor lessor has got any statutory duty to do so.(12) 


When once the period of lease agreed upon by the parties has come to an end, a new 
lease can come about only if the parties thereto agree to such renewal. While the payment 
and acceptance of rents may be one of the factors to prove the creation of new lease that 
factor will not amount to renewal. There must be indicators in the conduct of the parties 
which show that there was an offer to renew the lease by one party and assent to such 
renewal on the side of the other.(13) 


But a covenant in a lease relating to renewal, according to which the renewal which 
might be made was entirely subject to the pleasure of the lessor, has been held not in 
essence a covenant for renewal with the lessee. That being so, in such a case, there can be 
no question that the new lease should be for a period similar to that for which the original 
lease was granted.(14) 


Where in pursuance of the renewal clause in the original lease for 16 years, the lease 
was extended for 3 years by executing a registered lease deed, the subsequent lease would 
be the continuation of the old lease and would not be a new lease. The determination of 
lease will therefore take place on expiry of the extended period.(15) 

A covenant that the lease shall, and may, be renewed under certain circumstances 
means the lease as a whole. Where, before the expiry of the original lease, the lessee parted 
with a portion of his interest in favour of a third person, it was held that he could not claim 
a renewal of the lease in respect of the portion in his hands.(16) 


A covenant for renewal in a lease by a Hindu widow having only a limited estate has 
been held to be not binding on the estate after her death.(17) 


There was a registered lease for 5 years with option to renew. Accordingly, the lease 
was renewed from time to time on same terms and conditions, except increasing the rent. It 
could not be assumed therefrom that the tenancy was indefinite and therefore the eviction 
suit filed against the tenant was not maintainable.(18) 


[But see (1909) 4 Ind Cas 435 (436) (DB) (Cal). (A covenant in a lease for a renewal of the settlement 
after the expiry of the present terms without specifying the terms or the period of years, and the amount of 
rent is vague and not enforceable.) ** AIR 1918 Cal 391 (392) (DB). (If term and rent of new settlement 
is uncertain, there is no contract which the tenant can enforce and the tenant holding over can be ejected 
without notice to quit.)] 


10. AIR 1986 J & K 8 (11) : 1985 Kash LJ 346. 

11. 2007 AIR SCW 3456 : 2007 (4) AIR Bom R 420. 

12. AIR 2006 Mad 65 (DB). 

13. 2001 (1) Mad LJ 777 (783) : 2001 (2) Cur CC 333. 

14. AIR 1947 Cal 378 (381, 382) : ILR (1946) 2 Cal 80 (DB). 

15. ILR (1977) 2 Cal 331 (337, 339, 340). 

16. AIR 1928 PC 258 (260) : 55 Ind App 423. (Reversing AIR 1928 Mad 513 (516). 
17. AIR 1937 All 328 (331) (DB). 

18. 2003 (102) DLT 787 (790) : 2003 66 DRJ 609. 
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After expiry of the fixed tenancy period of 11 months the landlord continued to re- 
ceive certain amount from the tenant. However, there was no evidence to prove that the 
amount received by him was as rent and not as damages. Thus it could not be said that the 
landlord consented for renewal of lease.(19) 

A right of renewal of the lease and a right of re-entry of the lessor are quite distinct 
though the same set of facts may be relevant to the clauses relating to re-entry on forfeiture 
and right of renewal. (20) 

On interpretation of the compromise decree, held, intention of the parties was very 
clear that the tenant agreed to a decree for ejectment passed against him, he wanted time to 
vacate the premises by certain date which was granted subject to enhanced rent, it could not 
be said that fresh tenancy was created.(21) 

In view of the hardship that would be caused to the landlord if specific performance 
of renewal clause is decreed, the lower court declined to grant specific performance. The 
High Court in appeal did not interfere since the discretion was properly exercised by the 
lower court.(22) 

In instant case the tenant has given notice of renewal of lease coupled with 20% 
increase in rent, as stipulated in the original lease deed. Therefore, it could not be said that 
the contractual lease stands determined. The tenant did not become trespasser and the land- 
lord was not entitled to recover possession. (23) 

As to whether a covenant for renewal is one that runs with the land, see Note 25 on 
Section 40. 

See also the undermentioned cases.(24) 

See also Notes 35 and 36 on S. 105. 


19. AIR 2002 Delhi 539 (543) : 2002 (99) DLT 139. 

20. (1959) 38 Pat 1160 (1219, 1220) (DB). 

21. 1985 Rajasthan LR 810 (815). 

22. AIR 1984 (NOC) 56 : 1984 (1) Andh WR 234. 

23. 2002 (95) DLT 373 (380). 

24. AIR 2008 Cal 75 (DB). (Expiry of lease period — Lessee remained in continuous possession under 


certain terms provided for its renewal in these terms — “After expiry of the first lease, I shall take second 
lease of these lands by paying proper rent. I shall not be entitled to claim Possession of the land without 
taking settlement. After expiry of the due date, I shall give up possession of the lands without notice.” 


Held. that the above provision in the lease gave the lessee an option of refusal.) ** AIR 1919 Cal 972 
(973) (DB). (The grantee under a settlement by Government executed a kabuliyat containing a clause: “If 


Determination of lease [S111 N4] 553 


4. Clause (b) — Term limited conditionally. 


A term may be limited conditionally, e.g., for forty years if the lessee or some other 
person named therein shall so long live. In such cases the lease would be determined at the 
end of forty years or on the death of the person or persons named, whichever should first 
happen.(1) On the happening of the event, lessor may re-enter or maintain an ejectment 
without any proviso for re-entry.(2) A lease for 100 years if A and B shall so long live is 
determined by the death of one of them.(3) A lease for the duration of the war will be 
determined when peace is declared.(4) In the undermentioned case, (5) it was observed that 
a service tenancy under which the tenant holds the land on condition that if he refuses to 
render service the lease will determine, may fall within clause (b). 


If accommodation is provided to an employee as part of contract of employment the 
employee’s right ceases on termination of employment and section 106 will not apply.(6) 

A lease granted for a definite purpose, e.g. the holding of an exhibition, will come 
under this clause.(7) In such a case, the mere fact that the lessee is given a right under the 
lease to leave the land whenever he thinks fit will not entitle the lessor, on the doctrine of 
mutuality, to terminate the lease, at his option at any time.(8) A lease fora fixed period with 
a condition of defeasance for the automatic cancellation of the lease upon the lessee carry- 
ing on a different trade is not a lease in which the time is fixed conditionally within the 
meaning of this clause.(9) 


Where lease of land is granted by government for setting up a particular industry 
within specified time with condition that in case of breach of condition land to revert to 
government on breach of the condition the land will automatically revert to government.(10) 


I agree to the enhanced rent to be fixed at the time of the next settlement, Government shall have power 
to settle the lands with me or if I do not agree, then with others” — Held that the clause in the lease was 
a covenant for renewal on the same terms as the old lease except as to the amount of rent and the covenant 
for renewal.) ** AIR 1919 Cal 620 (622) (DB). (A lease granted by Government contained the following 
clause: “If you (the lessee) agree to pay the enhanced rent fixed at the time of re-settlement in future the 
Government will have the right to settle with you” — Held that the clause embodied a covenant for 
renewal subject to any higher rent which might be fixed at the settlement.) ** AIR 1929 Cal 50 (54, 55) : 
55 Cal 841 (DB). (Covenant for renewal of lease does not operate as present demise but is only a contract 
enforceable by specific performance.) 
Section 111 — Note 4 

1. Woodfall, Landlord and Tenant, 22nd Edition page 363. 

2. Woodfall, Landlord and Tenant, 22nd Edition, page 364 ** 1968 Pat LJR 292 (296, 297) (DB). (Employee 
of landlord occupying building as tenant and liable to be evicted on his ceasing to be in employment — 
Such tenancy is governed by Section 111 (b) of T.P. Act and no notice under Section 106, T.P. Act is 
necessary.) 

. (1610) 77 ER 1476 (1476) : 13 Co Rep 66 : 1 Browne 180, Hyghes' and Crowther's case. 

. (1916) 33 TIR 114 (115), Great Northern Railway v. Arnold. 

. AIR 1917 Cal 116 (117) (DB). 

. AIR 1975 All 73 (86) : 1974 All LJ 845. 

. 1947 All WR (HC) 284 (286). 

1947 All WR (HC) 284 (286). 

. AIR 1957 Orissa 35 (38) (DB). 

10. 1976 Lab IC 709 : 1976 Raj LW 122. 
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Where a rent note provided that the tenant would vacate the premises when the land- 
lord sold them it was held that the stipulation did not exclude the landlord’s right to termi- 
nate the tenancy after a notice; for the stipulation merely provided an additional mode of 


termination of the tenancy.(11) 

Where an agreement provided that if bowling alley of landlord was closed for reasons 
beyond their control they reserve right to terminate tenancy by giving three months notice 
but the alley was closed due to omission on part of landlord to repair it because of heavy 
financial loss the termination of tenancy was invalid.(12) 

Where the property was leased to put up a garden thereon and it was provided that 
lease would stand determined if the property becomes tree less or unfit for gardening the 
putting up by lessee of boundry wall or construction of rooms for gardener and keeping his 
implements and few rooms for octroi office on a portion of the property would not be 
sufficient ground to determine the lease.(13) 

As to distinction between this clause and clause (g), see Note 11. 

5. Clause (c) — Cessor of lessor’s interest. 


As a general rule, a person cannot grant to another a larger interest in property than he 
himself possesses; Nemo plus juris ad alium transferee protest quam ipse baberet. It fol- 
lows that where the interest of the lessor in the property terminates (1) or his power to 
dispose of the same extends only to the happening of any event, the lease will terminate on 
the happening of such event.(2) Thus, a lease by an owner for life will be determined on the 
death of the lessor.(3) Where a Mortgagee grants a lease, the lease will determine on the 
redemption of the mortgage.(4) A tenant inducted into possession of an urban building or 
— DÁ 
11. AIR 1951 Kutch 72 (72). 

12. (1983) 2 Malayan LJ 317 (320). 
13. 2006 (4) WLC 566 (574) : 2007 (1) Raj LR 491. 
Section 111 — Note 5 
1. (1968) 70 Pun LR 556 (559) ** ILR (1967) 1 Mad 84 (93) ** AIR 1955 Hyd 98 (100) : ILR (1955) Hyd 
71 (DB). (A tenant holding the premises under the custodian of evacuee properties cannot assert that 


during the period the property vested in the Custodian she got some statutory rights which continue even 
after the interest of the lessor (Custodian) has ceased.) 

2. 1979 Bom CR 13 (18) ** 1954 Madh BLJ (HCR) 600 (602). (Under Section 14 of the Sthan Niyantran 
Vidhan when the house is taken Possession of by the Subha, the power of disposal passes to the Subha. All 
that the landlord is entitled to is to receive rent realised by Subha.) 

3. (1900) 27 Cal 156 (162) : 26 Ind App 216 (PC) ** 1986 Ker LT 905 (909) ** AIR 1919 Oudh 278 (283) 
(DB) ** (1778) 99 ER 36 (38, 39) : 1 Doug (KB) 50, Doe d. Simpson v. Butcher, 


(605) (Punj) ** (1976) 78 Pun LR 628 (630) (DB) ** AIR 1967 Madh Pra 237 (239) : 1966 Jab LJ 1069 
(DB) ** ILR (1967) 1 Mad 84 (93). (Tenant under usufructuary mortgagee — Cannot claim rights of 
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premises by a usufructuary mortgagee does not retain his status as a tenant after the re- 
demption of the mortgage and therefore he is not entitled to the protection of S. 13 of the 
Rajasthan Premises (Control of Rent and Eviction) Act (17 of 1950) as against eviction by 
the redeeming mortgagor.(5) To this there is an exception. Leases created either in exercise 
of statutory or express powers are binding on the mortgagor after redemption if it is being 
done in the course of prudent management. (See S. 76 Note 6). 


Suit premises was constructed by Urban Development Authority (HUDA) and allot- 
ted to plaintiff-landlord. Landlord was required to pay certain instalments to Development 
Authority. Failure to pay rendered allotment liable to cancellation. Landlord obtained a 
decree for eviction of his tenant. During pendency of appeal against eviction decree, pro- 
ceedings for resumption were initiated against landlord by Development Authority. Tenant 
basing upon subsequent event of resumption proceeding claimed for setting aside decree 
for eviction. 


Held, that tenant was not entitled to relief of setting aside of decree when there was 
neither any order of resumption and forfeiture passed by Development Authority (HUDA) 
against landlord nor was there an allotment by Development Authority (HUDA) directly in 
favour of tenant.(6) 


There is no distinction between agricultural land and urban immovable property in 
applying this principle. If the principle is made applicable to urban property the Rent Acts 
at once come to the aid of the tenant of urban property after the termination of the mortgagee’s 
interest. During the continuance of the mortgage the rent control legislation does not apply. 
But if the tenancy is binding on the mortgagor after redemption the Rent Acts apply.(7) It is 
only when some law other than the Transfer of Property Act steps in and gives protection 
dehors the Transfer of Property Act that such a tenant cannot be evicted by the mortgagor 
on the ground that the mortgage has been redeemed. Merely because a lease has been 
created by a mortgagee in possession in the exercise of the powers of a prudent manager 


cultivating tenant under Madras Cultivating Tenants Protection Act after redemption by mortgagor.) ** 
AIR 1963 Bom 42 (44) : ILR (1963) Bom 236 ** AIR 1963 Guj 328 (329) : ILR (1963) Guj 815 ** 1961 
Jab LJ 1094 (1095) ** AIR 1958 Bom 53 (54) : ILR (1957) Bom 582 ** AIR 1956 Mad 301 (303) : (1956) 
1 Mad LJ 276 ** AIR 1953 Hyd 129 (129) : ILR (1952) Hyd 1012. (Case of usufructuary mortgage — 
AIR 1952 SC 205 : 1952 SCR 775 Relied on : Lessee does not become a statutory tenant — Mortgagor 
can eject him without applying to Rent Controller under Hyderabad Rent Control Order (1353-F), Section 
8.) ** AIR 1953 Punj 297 (298) : ILR (1954) Punj 144 (DB) ** AIR 1951 Punj 404 (408) : ILR (1950) 
Punj 271 (DB). (Tenant cannot claim protection under Section 13, East Punjab Rent Restriction Act — 
The reason is that the mortgagor does not come within the definition of landlord in Section 2 (c) of the 
Rent Restriction Act and the tenant also does not come within the definition of tenant in Section 2 (i) and 
the protection of the Rent Restriction Act is available only to a tenant against a landlord.) ** (1911) 11 Ind 
Cas 817 (818) (All) ** AIR 1921 Mad 393 (393) (DB) ** (1910) 1 Upp Bur Rul 14 ** (1906) All WN 241 
(241). 


[See however AIR 1966 Raj 19 (22) : ILR (1965) 15 Raj 780. (Tenant inducted by mortgagee in posses- 
sion — Redemption of mortgage — Eviction by mortgagor under Section 13 of Rajasthan Act (17 of 
1950) — Tenant cannot be evicted notwithstanding termination of his tenancy on redemption.)]} 


Also see Section 76, Note 6. 


5. AIR 1983 Raj 77 : 1982 Rajasthan LR 954. (AIR 1966 Raj 19 Held impliedly overruled by (1969) 3 SCC 
79 and AIR 1972 SC 637.) 


6. AIR 2002 SC 665; 2002 AIR SCW 278. 


7. AIR 1978 Delhi 58 : ILR (1977) 1 Delhi 600. (AIR 1970 Punj and Har 104 (FB) and AIR 1976 Guj 161 
(FB), Dissented from.) 
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under Section 76(a) of the Transfer of Property Act it cannot endure beyond the period of 
mortgage.(8) Tenant inducted by mortgagee in possession cannot claim benefit of protec- ' 
tion afforded by Rent Control Legislation after redemption of mortgage, by virtue of the 
provisions contained in S. 76(a). It would also be violative of the law laid down in 
S. 111(c) and the general principle that no person can confer a title better than what he 
possesses. (9) The Allahabad High Court has taken the view that a lease by the mortgagee in 
possession during subsistence of the mortgage would be binding on the mortgagor in re- 
spect of the urban immovable property if the mortgagee lets out the premises like an ordi- 
nary prudent man.(10) The mortgagee’s act, if done prudently, binds the mortgagor even 
afterredemption of mortgage. Where the mortgagor has expressly vested in the mortgagee, 
under the terms of mortgage, the right to let out any part of the premises mortgaged and to 
appropriate proceeds towards liquidation of mortgage, the tenancy created by the mort- 
gagee would not be an act of imprudence so as not to bind the mortgagor. Therefore, even 
after redemption of mortgage, the tenant could be evicted without resorting to provisions of 
S. 12 of the M. P. Accommodation Control Act (1965).(11) The onus to prove that the 
letting out was in course of prudent management is on tenant.(12) It has been held in the 
undermentioned case(13) that where a mortgagee in possession grants a lease, not for any 
specific period or on a permanent basis, such a lease can be determined in the manner 
provided in S. 106 of the Act; to such a case this clause does not apply and the tenant in 
possession is not bound by the decree for redemption to vacate the property. 

Where the land in possession of tenants was mortgaged, and on failure to repay, 
mortgagee’s right to recover loan was auctioned, and decree for Possession was passed in 
favour of auction purchaser, tenants are entitled to be in possession despite redemption of 
mortgage and could be evicted only in accordance with law and not in proceedings for 
tedemption.(14) 

A sub-lease by a lessee for a term of years will be determined by the expiry of the 
period of the head lease.(15) 

If a sub-lease against the provisions of the Rent Control Act is recognized by the 
landlord the rights of the lessee as a lessor come to an end.(16) 

A Hindu widow or other limited owner in Hindu law is not a mere tenant for life. A 
lease by her does not necessarily terminate with her death. The reversioners may, at their 
option, treat it as valid for the full term leased or may treat it as determined on the death of 
the limited owner.(17) In the latter case the tenancy will be determined without any further 
act being necessary to determine it. (18) 
pS ae 

8. AIR 1980 Bom 79. (AIR 1974 All 234 (FB), Dissented from.) ** AIR 1992 M.P. 1 (6) : 1992 MPLJ 373. 


9. AIR 1988 Delhi (12) : 1988 SCFBRC 341 (FB). (AIR 1974 All 234 (FB) and AIR 1980 Mad 276 (FB), 
Dissented from.) 


10. AIR 1974 All 234 : 1974 All LJ 274 (FB). 
11. AIR 1992 MP 30 (33) : 1992 MPLJ 254. 
12. 1968 All LJ 446. 
13. AIR 1955 Kutch 11 (12). 
14. 1985 Pun LJ 270 (272). 
15. AIR 1915 Cal 64 (65) (DB). 
16. AIR 1974 Raj 201 : 1974 Raj LW 165. 
17, (1907) 34 Cal 329 (333) : 34 Ind App 87 (PC). ** (1901) 28 Cal 532 (539) (DB). 
Also see Section 105, Note 20. 
18. AIR 1923 Pat 130 (131) : 2 Pat 171 (DB). (Reversioner can sue in ejectment without giving notice.) 
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If a lease is given by female owner for a term of years and the interest of the lessor 
vests in another person absolutely under a compromise decree on the death of the woman 
the lease terminates on her death.(19) 


If a shop is constructed with a loan from the Govt. which is recoverable as arrears of 
land revenue in proceedings for recovery of the loan not only the land purchases but the 
shop property can be sold for recovery of the loan. In such a case notice given to the tenant 
for vacating the shop is valid and tenant can be forcibly evicted as the property is purchased 
free of encumbrance.(20) 


6. Death of lessor and lessee. 


The death of the lessor does not determine the lease, except in cases where his own 
interest ceases on his death or it is provided in the lease that the lease shall terminate on his 
death.(1) 


A lease being a transfer of an interest in immovable property, is a heritable right.(2) 
The death of a lessee does not, therefore, terminate the lease but the interest survives to his 
legal representatives (3) except where the lease is for the life of the lessee.(4) Similarly, the 
death of one of the joint lessees will not determine the lease until both of them are dead 
without leaving any legal representative.(5) Under the A. P. Tenancy Act 18 of 1956 though 
a contractual tenancy under a life-estate-holder may come to an end the occupant becomes 


19. AIR 1970 Assam 102 (109, 110) : Assam LR (1970) Assam 54. 
20. 1968 Cur LJ 50. 
Section 111 — Note 6 


1. 1985 All LJ 43 (44) : 1984 All CJ 650 ** AIR 1957 Cal 173 (176) : ILR (1957) 2 Cal 214 ** AIR 1929 
Nag 23 (26) ** (1883) 5 All 191 (194) (DB). 


2. AIR 1958 Punj 263 (265) : 60 Pun LR 297. (Contractual tenancy is subject to devolution on succession.) 
** ATR 1957 Cal 173 (176) : ILR (1957) 2 Cal 214. (Tenancy from month to month.) ** AIR 1940 Cal 89 
(91) : ILR (1939) 2 Cal 254 ** (1928) 112 Ind Cas 651 (652) (Lah) ** AIR 1942 Oudh 325 (326) : 17 
Luck 712. 

[See also AIR 1964 Guj 183 (188) : ILR (1963) Guj 914 (DB). (Even if Section 111, T.P. Act is applicable 
to a deemed tenant under Section 4 of the Bombay Tenancy and Agricultural Lands Act it cannot be said 
that the deemed tenancy is heritable.)] 

[But see (1920) 56 Ind Cas 656 (656) (All). (Lease described as istimrari which contains no specific 
clauses referring to succession and transfer is good only for lifetime of lessee.)] 

3. AIR 1957 Cal 173 (176) : ILR (1957) 2 Cal 214 ** AIR 1950 All 583 (586) : ILR (1952) 1 All 85 (DB). 
(Lease for fixed term — Death of tenant during the term — Legal representatives continue as tenants for 
remainder of the term.) ** AIR 1950 Bom 161 (163) : 52 Bom LR 97 ** AIR 1932 Cal 215 (216) ** AIR 
1929 Nag 23 (26). (Following 3 Cal 210: 4 Ind App 223 (PC.) ** (1844) 3 MIA 261 (275) : 6 Suth WR 
PC 48 (PC) ** (1882) 5 All 191 (194) (DB) ** AIR 1940 Cal 89 (91) : ILR (1939) 2 Cal 254 ** AIR 1927 
Lah 423 (423) ** (1928) 112 Ind Cas 651 (653) (Lah) ** (1912) 13 Ind Cas 377 (382) (DB) ** AIR 1928 
Lah 937 (938). 

[See also AIR 1958 Madh Pra 41 (43) : ILR (1957) Madh Pra 584 (DB). (Where the tenancy comes to an 
end by efflux of time during the lifetime of the lessee, then he has at the time of his death no title to the 
land which his heirs can inherit.) 


Also See S. 105, Note 72. 


4. AIR 1957 Cal 173 (176) : (1957) 2 Cal 214 ** AIR 1950 Bom 161 (163) : 52 Bom LR 97 ** (1871) 16 
Suth WR 137 (147, 148) (DB). 


5. AIR 1925 Pat 228 (236). (Istimrari Mukarari lease.) 
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a statutory tenant and to that extent the operation of sub-section (c) is excluded.(6) If on 
death of a tenant his heirs did not avail of the benefit under section 12 of the Andhra 
Tenancy Act 1956 a suit to evict them as trespassers is maintainable.(7) 

A lease whereby the lessee is given the right to hold the land as long as he pleases is 
generally regarded as a lease for the life of the lessee and according to this view, determin- 
able by his death.(8) There is, however, a conflict of opinion on this point. (See S. 105, 
Note 27). So also, as a general rule, a lease for an indefinite period is determinable on 
lessee’s death.(9) A lease for five years with an agreement that the lessor would continue to 
give the land at the same rent, should the tenant require the land, is a lease for the life of the 
tenant. Where the tenant is a company the lease would last for the life of the company.(10) 
A lease to a company for a specific purpose would come to an end when the company 
becomes defunct.(11) 

A lease for 100 years, if A and B shall so long live, terminates if one of them dies. (12) 

As to the effect of the death of a lessee, intestate and without leaving any heirs, see 
section 105, Notes 6 and 42. 

7. Clause (d) — Merger. 

In England, at Common law, where a term of years and the free-hold in the property 
became vested in the same person in the same right and no other estate intervened between 
them, the term was swallowed up and merged in the free-hold estate.(1) In equity, however, 
merger was a question of intention of the parties. There was no merger if there was an 
intention to keep both the estates separate and alive.(2) It is now enacted by S. 185 of the 
English Law of Property Act, 1925, that “there is no merger by operation of law only of any 
estate the beneficial interest in which would not be deemed to be merged or extinguished in 
equity.” In other words, the same rule now applies whether at law or in equity namely, that 
merger is a question of intention of the parties.(3) 

Before the passing of this Act the English doctrine of merger was generally held not 
E E 

6. (1975) 1 APLJ 356 (DB). 
7. (1966) 1 Andh WR 352. 
8. (1880) 4 Bom 424 (425) (DB). ** 1877 Bom PJ 177 (DB) ** 1874 Bom PJ 279 (279) (DB). 


9. AIR 1950 All 583 (587) : ILR (1952) 1 All 85 (DB). (Tenancy at will is for an indefinite period.) ** AIR 
TR ne 161 (163) : 52 Bom LR 97 ** AIR 1927 Cal 179 (181) (DB). (AIR 1926 Cal 558, Distin- 
guished.) 


[See also 1883 Bom PJ 310 (310) (DB).] 
Also see Section 105, Note 26. 
10. AIR 1931 Bom 178 (180, 181) (DB). 
11. AIR 1923 Nag 243 (245, 246). 
12. (1592) 77 ER 61 (62) : 5 Co Rep 9, Brudnel's Case. 
Section 111 — Note 7 
1. William and Eastwood, Principles of the Law of Real Property, 1933 Edn., page 132. 


2. William and Eastwood, Principles of the Law of Real Property, 1933 Edn. page 133 ** (1857) 53 ER 225 
(226) : 23 Beav 571 : 113 RR 275, Gunter v. Gunter. ii ‘ } 


3. William and Eastwood, Principles of the Law of Real Property, 1933 Edn., pages 133, 134 ** AIR 1964 
Raj 120 (121) : ILR (1964) 14 Raj 272 ** AIR 1962 J & K 79 (81) : 1962 Kash LJ 203 ** 1955 BLJR 293 
(300). 
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applicable to the mofussil in this country (4) and in any case, it was regarded a matter of 
intention of the parties.(5) 


Clause (d) of this section is a departure in this respect, from the present English law. (6) 
It provides that, independent of any question of intention, where the interests of the lessor 
and the lessee become united in the same person at the same time in the same right there is 
a merger and the lease is extinguished.(7) 


In cases outside the Act, it has been held that merger is a matter of intention of the 
parties and not a thing which occurs ipso jure upon the acquisition of a superior with infe- 
rior right. (8) 

It has been held that by virtue of S. 2, clause (c) this clause will not apply where a 
lease is created before the Act, even though the union of interests is after the Act, and that 


the question of merger in such cases must be decided with reference to the rule of inten- 
tion.(9) 


4. (1868) 10 Suth WR 15 (17, 20) (SB) ** (1876) 25 Suth WR 503 (503) (DB) ** AIR 1927 Pat 172 (175) 
(DB) ** AIR 1938 Cal 128 (129) (DB). 


5. AIR 1914 Cal 489 (490). 


6. 1955 BLJR 293 (300). (The English Common Law doctrine of merger does not apply in India.) ** AIR 
1954 Cal 219 (220) : ILR (1956) 1 Cal 419. (The broad English law of merger does not apply to India, 
especially in the mofussil.) 


7. AIR 1964 All 542 (543) : ILR (1964) 1 All 292 (DB) ** AIR 1964 Raj 120 (121) : ILR (1964) 14 Raj 272 
** AIR 1962 J & K 79 (81): 1962 Kash LJ 203 ** AIR 1954 Nag 328 (330) : ILR (1954) Nag 634 (DB). 
(Leasehold rights merge in reversion — Reversion must, however, be acquired by valid transaction.) ** 
AIR 1947 Pat 263 (264) (DB). (Suit for possession against third person, a trespasser — Lessor in whom 
lessee's interest merges can maintain such suit.) ** AIR 1939 Cal 692 (695) : ILR (1939) 2 Cal 551 (DB) 
** (1910) 7 Ind Cas 346 (347) (Cal). (When a zamindar purchases a patni right, the right so purchased, 
merges in the superior zamindari right.) ** AIR 1928 Pat 273 (274) (DB) ** (1901) 28 Cal 744 (745) 
(DB). 


8. AIR 1922 PC 94 (95) : 48 Ind App 485 ** AIR 1964 Punj 210 (211) : ILR (1963) 2 Punj 1 (DB) ** 
AIR1962 J & K 79 (80) : 1962 Kash LJ 203 ** 1955 BLJR 293 (299) ** AIR 1954 Cal 219 (220) : ILR 
(1956) 1 Cal 419. (The theory of intention or benefit of estate may lead to an inference of merger in a 
particular case; case under Bengal Tenancy Act.) ** AIR 1915 Cal 452 (454) (DB) ** AIR 1919 Cal 642 
(644) (DB) ** AIR 1922 Cal 284 (285) (DB). (A tenure does not necessarily merge in the proprietary right 
upon the union of the two interests.) ** AIR 1939 Cal 692 (696) : ILR (1939) 2 Cal 551 (DB).(Lessee 
purchasing equity of redemption belonging to lessor — In absence of evidence to contrary, inference is 
that lessee has not intended to merge his two interests.) ** AIR 1923 Cal 373 (374) (DB). (Occupancy 
tenant taking permanent lease — No merger takes place.) ** (1907) 3 Nag LR 142 (144) ** (1911) 7 Nag 
LR 154 (158) ** (1909) 2 Ind Cas 654 (655) (DB) (Cal). (It is doubtful whether the doctrine of merger 
applies to lands in the mofussil.) 

[See also 1955 BLJR 293 (298). (There is no reason why the equitable doctrine of merger should not be 
applied in the district of Santal Parganas unless it is in conflict either expressly or impliedly with any 
particular section of Regulation 3 of 1872.) ** AIR 1914 Cal 618 (620) (DB). (Mukarrari kept alive as 
separate tenure from patni — No merger.)] 

[But see AIR 1925 Nag 406 (407). (Agricultural leases — Union of interests — Merger takes place 
without reference to intention — Principle of Section 111 applies.)] 

9. AIR 1945 Cal 24 (27) : ILR (1945) 1 Cal 556 (DB). (Patni created prior to T.P. Act — Union of interests 
after the Act — Section 111 (d) does not apply — No presumption of merger by operation of law — It 
depends on intention of parties in each case’: AIR 1922 PC 94 and AIR 1938 Cal 128, Rel. on.) ** AIR 
1944 Ca! 282 (283) (DB). (Prima facie there would be merger unless it is proved that the intention of the 
holder was to keep the two interests separate. It would be necessary to consider the conduct of the parties 
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There is no merger unless the interests united are co-extensive.(10) It is necessary that 
the interests of the lessor and the lessee in the whole of the property should become vested 
in the same person in the same right.(11) Thus, a lessee of the entire interest in certain 
properties acquiring one-eighth interest in the proprietary rights thereof does not cause 
merger.(12) The appellant in the instant case was the sub-tenant of the respondents lessors. 
He purchased the house from the owner and thereafter stopped paying rent to the respon- 
dents /lessors, since he became owner of the whole house. The respondents/lessors filed a 
suit for ejectment against him on ground that he has failed and neglected to pay arrears of 
rent due from him. The Rent Controller rejected the plea of the appellant/sub-tenant that 
there was a merger of the interest of respondents/lessors and the appellant/sub-tenant and 
held that the appellant/sub-tenant continued to be the tenant of the respondents in respect of 
the premises held by the appellant. The order was upheld by the Ist Appellate Court, the 
High Court and the Supreme Court. The Supreme Court held that the title of the original 
. owner, when he sold the house to the appellant/sub-tenant, was subject to the right of the 
respondents as tenants of the original owner. The respondent could claim protection of 
Rent Control Statute in respect of the premises in their occupation which were enforceable 
against the original owner and the persons deriving title under him. The appellant/sub- 
tenant as a transferee was subject to the obligations which were enforceable against origi- 
nal owner and the appellant was therefore bound to recognize the right of the respondents 
as tenants. The appellant was a sub-tenant in respect a part of the premises held by the 
respondents as tenants. By purchasing the interest of the original owner the relationship 
between respondents and the appellant under the tenancy was not determined, nor was the 


for the purpose of arriving at a decision as to what the intention of the holder really was.) ** (1936) 163 
Ind Cas 829 (830, 831) (Cal). (AIR 1914 Cal 618, Foll; AIR 1922 PC 94, Expln.; 36 Cal 802, Diss.) ** 
AIR 1914 Cal 618 (621, 622) (DB). 


[But see (1909) 36 Cal 802 (806) (DB) ** AIR 1914 Cal 489 (490). (36 Cal 802, Rel. on.)] 


10. AIR 1973 Pat 175 (177, 178) : 1973 BLJR 117 (DB) ** AIR 1922 Cal 284 (285) (DB) ** (1911) 7 Nag LR 
154 (158). (Tenant taking a mortgage of the property — No merger.) 


[See also (1967) 2 Mys LJ 441 (444) (DB). (Lease of building by A and B in favour of C — Sub-lease by 
C in favour of A — A undertaking to pay rent to B payable by C — Default by A — Subsequent agree- 
ment by A, B and C — Construction — Agreement held recorded terms of implementation of lease or 
sub-lease — There was no merger of interests of lessor A and B and lessee C.) ** AIR 1944 Cal 282 (283) 
(DB). (Case before T.P. Act.)] 


11. (1984) 2 Rent CJ 614 (Punj) ** AIR 2005 Del 205 ** 2002 (97) DLT 22 (27) ** AIR 1974 Ker 18 (20) : 
1973 Ker LJ 157 ** AIR 1973 Pat 175 (177, 178) : 1973 BLJR 117 (DB) ** AIR 1967 Raj 22 (23) ** AIR 
1964 Him Pra 19 (24) ** 1961 MPLJ 66 (67, 68) ** AIR 1950 Cal 1 (5) : ILR (1950) 2 Cal 183 (DB). (A 
a darpatnidar depositing under Section 13(4), Bengal Putni Reg. 1819, entering into possession of putni 
and obtaining decree for arrears of rent against B, another darpatnidar of same putni and purchasing the 
putni in execution— Acquisition of B's darpatni interest by A, held did not extinguish darpatni interest so 
purchased and that there was no merger.) ** AIR 1919 Pat 390 (391) (DB). (Mortgagor who was propri- 
etor in respect of eight annas share in the village inheriting merely two annas share in the mukarrari — No 


12. AIR 1973 Punj 204 (207) : 1972 Pun LJ 703 ** AIR 1967 Raj 22 (23). (Lessee acquiring tights of sub- 
mortgagee, lessor being original mortgagee — Held leasehold interest and reversion in hands of lessee 
did not comprise entirety of interest.) ** AIR 1937 Mad 398 (399). (AIR 1931 PC 63, Disting.) 
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interest of the respondents as tenants of original owner extinguished. Clause (d) of S. 111 
has no application, unless the interest of the lessee and the lessor in the whole of the prop- 
erty is vested in the same person. The appellant is the owner of the house, he is also a tenant 
of a part of the house of which the respondents are tenants from original owner.(13) How- 
ever, in a latter decision(14) it appears that the Supreme Court took contrary view, It held : 
“Merger is largely a question of intention. Court will presume against it when it operates against 
a party. The doctrine of merger stands statutorily incorporated in Cl. (d) of S. 111 and has to be read 
along with S. 109 and not in isolation. Where a sub-tenant purchased entire property from owners 
including portion of premises in possession of tenant, the sub-tenancy stood terminated by merger 
and he became owner landlord of entire premises. He could seek eviction of tenant if he required 
additional accommodation for his personal use. There is nothing to prevent the splitting of tenancy 

and resulting in statutory attornment by tenant in favour of sub-tenant/purchaser.” 


The tenants in the instant case were not purchasers of the entire ownership interest in 
the property. What they have purchased is interest of some out of all the co-owners of the 
property. The interest of one of the co-owners, whatever be its extent, has not come to vest 
in the tenants. The tenants have also acquired the tenancy rights in the property. Thus they 
have acquired partial ownership and full tenancy rights. It cannot be said that the interests 
of the lessee and the lessor in the whole of the property have become vested in the tenants 
at the same time and in the same right. The lease cannot be said to have been/determined by 
merger.(15) Where upon the death of the owner the rights of the son of the owner on land as 
bargadar in respect of 9/10th share devolved upon the claimants it is not affected by the 
merger to the interest of all the co-owners with that of the bargadar, as the merger was only 
to the extent of 1/10th share in the disputed land.(16) If the plaintiff acquires a part of the 
Darpattadari interest it would not attract the doctrine of merger.(17) If a building is leased 
by two persons in favour of another and the lessee creates a sub-lease in favour of one of 
the lessors who undertakes to pay rent to the other lessor and commits a default, the agree- 
ment regarding implementation of the lease or the sub-lease does neither affect the merger 
of interests nor surrender of sub-lease.(18) The words “the whole of the property” denote 
that if an intervening right exists in the property there will be no merger under this provi- 
sion. On facts of this case the right of the sub-tenant to continue in possession is an inter- 
vening right and that on the death of the lessee no merger would take place in accordance 
with sub-clause (d) of section 111 of the Transfer of Property Act. On the death of the 
lessee the sub-lessee will have a right to continue in possession of the property so long as 
the period of the original lease made in favour of the original lessee does not expire. But if 
it is not a case of fixed term lease, the sub-lessee will be entitled to hold subject to the same 


13. (1969) 2 SCWR 967 (969). (AIR 1969 Delhi 14, Affirmed.) 


14. AIR 2002 SC 2562 (2570, 2571) : 2002 AIR SCW 2860 : 2002 (5) Scale 82 (Earlier case reported in 
(1969) 2 SCWR 967 is not referred to, it seems). 

15. AIR 2003 SC 2427 : 2003 AIR SCW 2436 (2442) : 2003 (5) SCC 150 ** AIR 2004 SC 1321 : 2004 AIR 
SCW 184. (Entire interest of landlord must get merged in tenant’s.) ** AIR 2009 (NOC) 2693 (MP) : 
2009 (3) MPLJ 472 ** AIR 2007 Utr 80. (Determination of lease — Decree of eviction passed — Lessee 
purchasing 1/3rd share in property during pendency of execution proceedings — Cannot attract S. 11 1(d) 
of Act as it requires vesting of entire interest in property — Lessee liable to vacate premises.) ** AIR 
2005 All 133 : 2005 All LJ 1291. 

16. (1979) 2 Cal HC (N) 9 (13). 

17. (1970) 36 Cut LT 137. 

18. (1967) 2 Mys LJ 441 (DB). 
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obligations on the terms and conditions of the original lessee.(19) In other words, the pur- 
chase by the tenant of a fractional share of the property does not cause a merger.(20) 

Acquisition of rights of some co-owner landlords by lessee does not amount to extin- 
guishment of tenancy by merger as postulated by S. 111(d) since their position as tenant 
continues and they are bound to comply with requirements of Rent Control Act under 
which the order for deposit of arrears of rent has been passed against them.(21) 

Where the Defendant purchased half share in ownership rights over property — ben- 
efit under S. 111 (d) could be available to defendant only if interest of the lessor and lessee 
in entire property has merged in same person and in same right. Fact that defendant became 
owner could not automatically result in determination of lease as entire subject-matter of 
lease had not come to be vested in him.(22) Where eldest brother had sold disputed lands of 
joint family without consent of other brothers, to tenants, and sale was void, tenancy rights 
of tenants indisputed lands could not be said to have been merged with that of lessor’s 
(landlords) whole rights.(23) In instant case defendant and husband of the plaintiff were 
co-lessers. A part of the premises was occupied by the defendant and another part by 
plaintiff’s husband. The plaintiff purchased the premises from the original lessor. Held that 
in the modern age husband can be a tenant of his wife. There is nothing illegal or absurd in 
such a proposition. It could not be said that the husband was the real purchaser. Thus there 
was no merger of the interests of lessor and lessee. Both the defendant and plaintiff’s hus- 
band continued to be her tenants.(24) In such a case the lease-hold and the reversion cannot 
be said to coincide.(25) 

Doctrine of merger is applicable, when tenant succeeded to the reversion. It also ap- 
plicable to the agricultural tenancy particularly when there is nothing inconsistent there- 
with in any provision of the Act.(26) 

A prior tenancy right and a subsequent mortgage right in respect of the property can 


19. 1976 All WC 528 (531). 


20. AIR 1931 PC 63 (64) : 58 Ind App 75 ** 1985 All LJ 728 (731) : 1985 (2) All Rent Cas 10 ** AIR 1964 
Him Pra 19 (24). (Lease of plots by Raja of Indian State to Government of Punjab — Rights of lessor 
inhering in the Raja — Merger of State in Union of India— There cannot be merger of interests of lessor 
and lessee on the merger of State with Indian Union.) ** AIR 1961 Raj 18 (21) : ILR (1960) 10 Raj 753 
** AIR 1924 All 460 (460) ** AIR 1928 All 164 (165) : 50 All 479 (DB) ** AIR 1929 All 258 (258) ** 
1901 All WN 53 (54) (DB), (Purchase by tenant of a fractional share in village — He does not become 
Proprietor of the land of which he is a tenant.) 


[See also AIR 1915 Cal 452 (453) (DB). (Two leases by two lessors of same land but not conterminous — 
Lessors have different rights — No merger tesults.)] 

21. AIR 2005 SC 2857 (2867) : 2005 AIR SCW 3240. 

22. (1985) 1 Ren CJ 619 (All) ** 2009 (3) MPLJ 472 (480) (DB) ** 2004 (3) Kant LJ 372 (377). (There could 


be no automatic merger of the lease rights held by the lessee with those acquired by him under a mortgage 
in respect of the same property.) 


23. 1993 (3) SCC (Supp) 651 : 1993 (2) Rent LR 8 (11). 

24. AIR 1990 Cal 1 (3) : 1989 (2) Cal LT 43 ** 2003 AIHC 4315 (P & H). 

25. AIR 1951 SC 186 (188, 189) : 1951 SCR 153. (In the case of an estate which is subject to lakhraj and 
mokarrari interests, mere purchase by one of the several joint holders of the mokarrari interest of portions 


of the lakhraj interest cannot bring about an extinction of the lease or break its integrity and the mokarrari 
interest of the purchaser does not merge in his lakhraj interest.) . 


26. 2003 (1) Mah LJ 615 (662) : 2003 (4) Bom CR 245. 
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exist separately unless there is a clear intention to replace the inferior by the superior right 
i.e. to merge the inferior in the superior, or it was to the interest of the person, in whom the 
rights unite, to have merged them. The union of the superior and the subordinate interests 
will not automatically cause a merger, merger will be held to have taken place if the inten- 
tion to merge is clear and not otherwise.(27) Where the tenanted premises are mortgaged 
with the tenant but there is nothing in the mortgage deed to warrant an inference of relin- 
quishment of the rights of the tenant by obtaining the mortgage deed, on redemption of 
mortgage, the mortgagor/landlord is not entitled to a decree for possession. Even if the 
rights of the lessee and the rights of the mortgagee in respect of property were to be united 
in one person, there would not be a complete fusion of all the rights of ownership in one 
person. There cannot be merger of lease and mortgage since either of them is not a higher or 
lesser estate than the other.(28) Even if a mortgage right and the leasehold right in respect 
of same property vests in the same person, there cannot be any fusion. The right of the 
lessee as an assignee of the leasehold right cannot be affected by the mere fact that he was 
a mortgagee of the property. Thus even on redemption of mortgage, the mortgagor would 
not be entitled to possession of the property. The lessee is entitled to fixity of tenure under 
S. 106 of the Kerala Land Reforms Act.(29) 


So also, the taking by the tenant of a usufructuary mortgage of the holding does not 
effect a merger.(30) Section 111 of the T. P. Act stands modified by Section 26 of the 
Karnataka Land Reforms Act (10 of 1962) and the doctrine of merger is not applicable to a 
lease followed by a mortgage. Thus on redemption of usufructuary mortgage, the mort- 
gagee is entitled to continue to hold the land as tenant.(31) Though a contrary view is taken 
in the undermentioned cases.(32) It is also held that it is not necessary that in every case 
where a usufructuary mortgage is executed in favour of the tenant there is not merger. It 
will depend on the terms of the document and intention of the parties whether the tenancy 
rights were intended to be preserved.(33) But ordinarily interests of tenant and landlord 
would merge in case of title acquired by the tenant and the question of merger would de- 
pend upon intention of parties. Accordingly there would be merger if conduct of parties 
shows that there is no question of tenant keeping the interest of tenancy and ownership 
apart by conduct or otherwise.(34) 


27. 1966 Ker LT 680. ** (1990) 2 Ker LJ 631 (633) ** (1987) 1 Ker LT 553 (556) (Neither of them is a higher 
or lesser estate). 

28. 1987 SCC (Suppl) 87 (88). 

29. (1990) 3 Cur Civ. Cas 544 (548) (Ker). 

30. AIR 1981 Raj 243 : 1981 Raj LW 279 ** AIR 1972 Delhi 175 (177, 179). (The lessor— mortgagor who 
remains the owner of the equity of redemption can enforce it against the mortgagee.) ** 1971 Sim LJ 
(Him Pra) 286 ** AIR 1966 All 323 (326) : ILR (1966) 1 All 546 (DB) ** AIR 1964 Raj 120 (121) : ILR 
(1964) 14 Raj 272. (Leased property mortgaged to lessee — Mortgage deed containing a condition that on 
repayment of the mortgage amount lease to be revived — Lease in such circumstances could not be said 
to have been determined.) ** 1961 MPLJ 66 (67, 68) ** (1919) 52 Ind Cas 236 (236) (All). (When a non- 
occupancy tenant of a holding obtains a mortgage of the holding, his tenancy is in absence during the 
existence of the mortgage.) ** (1902) 24 All 487 (491) (DB). (Do.) 

31. 2000 AIHC 1387 (1387) (Kant). 

32. AIR 1962 Punj 48 (49) : 63 Pun LR 574 ** AIR 1957 Mad 212 (213) : (1956) 2 Mad LJ 14. 

33. ILR (1967) Andh Pra 1341 (DB). 


34. 1983 Pak LD 265 (267) (SC). 
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But where the tenant purchases the whole of the property the lease is determined 
though the purchase is with a condition for reconveyance to the lessor.(35) But it was held 
in the undermentioned case that where the lessor sold his property with the agreement of 
reconveyance of reversion only the lease would not be extinguished.(36) Where the agree- 
ment to recover property was not proved and there was no mention in the sale deed that 
relationship of landlord and tenant subsisted even after execution of document it was held 
that the document was an absolute sale and not mortgage. The tenancy over the premises, 
merged with right of ownership of tenant and it could not be revived on execution of subse- 
quent sale deed by tenant in favour of landlord’s wife.(37) 

If the lessor purchases the lessee’s interest, the lease is extinguished as the same 
man cannot at the same time be both a landlord and a tenant.(38) Interest of lessor and 
lessee must be in the whole of the property and should vest at the same time in one 
person in the same right. (39) Once the tenancy rights are extinguished they must be 
deemed to have disappeared for all times to come and the extinguished tenancy rights 
cannot revive subsequently at any time even if the sale which extinguished the tenancy 
rights is successfully pre-empted by a decree for pre-emption.(40) However, where the 
agricultural tenancy is governed by the Hyderabad Tenancy and Agricultural Lands 
Act (1950), the tenancy will not be determined by efflux of time. So also tenancy can 
be terminated only on grounds specified in the Act and therefore even where the sale 
deed of the land is executed in favour of the tenant, if the provision of S. 111(d) would 
not be available to landlord to say that on execution of sale deed tenant’s rights stand 
extinguished. If the tenant apprehends that the sale may fail, he can plead alternative 
case of tenancy.(41) Once an agreement of sale of tenanted house is entered into 
between landlord and tenant and the landlord accepts part of the sale consideration, 
the relationship of landlord and tenant ceases, subsequent returning of the part con- 
sideration received by him does not amount to reviving old relationship of landlord 
and tenant and eviction petition by landlord on ground of wilful default is not main- 


35. AIR 1984 All 140 : 1984 All WC 187. (AIR 1974 Cal 35, Diss. from.) ** (1982) 2 Civ LJ 523 (541) 
(Madh Pra). (Where a tenant purchased the property from the landlord and later under the decree was 
directed to convey his title in the property so acquired, the lease which had already come to an end would 
not revive.) ** AIR 1964 All 542 (543, 544) : ILR (1964) 1 All 292 (DB) ** 1955 BLJR 293 (299). 
(When a greater estate and a less coincide in the same person without any intermediate estate, the less is 
said to be merged in the greater.) 


36, AIR 1974 Cal 35 (38) : 77 Cal WN 110. 
37. AIR 1983 All 195. 


38. AIR 1951 SC 186 (188) : 1951 SCR 153 ** AIR 1990 SC 2292 (2294) : 1991 (1) SCC 184 (Lessee was 
running a cinema talkies in a rented building. He acquired interest of one of the co-owners of the building 
during subsistence of the lease. Held that he was competent to file application for renewal of cinema 
licence) ** 1993 Supp (3) SCC 651 (655) (Vesting of part of the property in lessor would not constitute 
merger) ** AIR 2009 (NOC) 1846 (Ker) : 2009 (1) Ker LJ 476. (Extinguishment of lease — Lessee 
mother of plaintiff acquires lessor’s interest over property qua sale deed — It is a case where there is an 
SS a virtue of S. 111(d) of Transfer of Property Act.) ** 1999 (5) Andh LT 499 
(503) ax 68 (1070) (Bom) ** (1991) 1 Sim LC 288 (290) ** ILR (1990) (2) HP 1429 
(1433) ** (1979) 2 Andh LT 358 (369). a : ree j 

39. (1992) 1 Civ LJ 828 (839) (Kant). 

40. AIR 1977 Raj 194 : 1977 Raj LW 408. ((1968) 70 Pun LR (D) 11, Dissent. from.) 


41. 1994 (1) Bom CR 362 (364). 
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tainable. His remedy is by way of specific performance.(42) Where the tenanted flat 
is sold in favour of lessee, the leasehoid rights stand extinguished by doctrine of 
merger and do not revive on sale being declared void. The doctrine of merger is attracted 
when leasehold and reversion coincide. There is no provision in the T. P. Act providing for 
revival of such extinguished rights. (43) A right of lessee under a lease does not merge with 
the right that the tenant may have acquired under a mere agreement of sale of the land in his 
favour.(44) Where the mortgage property was sold in court auction and the auction-pur- 
chaser during pendency of suit in turn sold it to tenant of mortgagor having knowledge of 
pending proceedings but ultimately the court sale was set aside it was held that on invalida- 
tion of sale, the tenant could not set up tenancy rights to resist restitution since his tenancy 
rights had stood extinguished by sale in his favour.(45) However, by mere execution of an 
agreement of sale between the lessor and the lessee there is no transfer of interest and the 
principle of merger is not attracted.(46) So also question of applying of provisions of S. 111 
(d) does not arise to a situation where a statutory tenant himself renounces his status and 
acquires title under a registered sale deed and the civil court subsequently holds that the 
ownership acquired by him under the registered sale deed cannot prevent another person 
who has a prior agreement for sale in his favour obtaining a registered sale deed and decree 
for possession in his favour.(47) 

By surrender of the building by the sub-lessee, the tenancy between the lessor and 
lessee would not come to an end. The tenancy would continue and there cannot be any 
merger.(48) 

In the instant case the leasehold interest held by the tenant came to be merged on his 
becoming a possessory mortgagee for two reasons (a) the recitals contained in the mort- 
gage deed are clearly to the effect that the tenancy is surrendered, (b) the lessee’s interest 
inferior to that of the superior interest of the usufructuary mortgagee.(49) 


Where a merger takes place, subordinate interests derived from the lessee will also 
come to an end unless the holder of such subordinate interest can show some equity in his 
favour.(50) Agreement to sell by landlord to tenant does not effect merger of interests e.g. 
tenancy with ownership. Where tenant’s rights under such an agreement were sold by the 
court in execution of a money-decree against the tenant, he was entitled for a declaration 
that the prior court-sale did not affect his tenancy right.(51) Where subsidiary interest for 
example of occupancy right under a declaratory decree is created, merger of the subsidiary 
interest in the primary interest i.e. the proprietary interest is not to be inferred in absence of 
a clear proof of an intention to merge.(52) 


42. 2001 AIR SCW 2369 (2371) : 2000 (9) SCC 339. 

43. AIR 1993 Bom 374 (377) : 1993 (3) Bom CR 461. 

44, (1982) 1 Kant LJ 284 (287). 

45. AIR 1982 Mad 44 : (1980) 2 Mad LJ 372. 

46. AIR 1970 Raj 244 (245) : 1970 Ren CJ 506. 

47. (1980) 1 Andh LT 209 (216) (DB). 

48. 1991 Civil Court Cas 702 (705) (Ker). 

49. ILR (1987) Kant 3867 (3873). 

50. (1906) 2 Nag LR 29 (30). (Sub-tenancy is extinguished.) 
51. AIR 1975 Kant 155 (156, 157) : (1974) 2 Kant LJ 208. 
52. ILR (1973) Him Pra 352 (DB). 
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A superior right of the tenant under J. & K. Right of Prior Purchase Act as against the 
heir of the sole owner of property to purchase the land is not lost on purchase of the land by 
tenant himself. (53) Similarly where A agreed to sell land to B but later sold it to C who was 
a tenant on that land and in a suit by B against A and C, C claimed protection as a tenant 
under Tamil Nadu Cultivating Tenants Protection Act 25 of 1955, it was held that the day A 
sold the land to C the tenancy had terminated as there was merger.(54) 

The Bombay Tenancy and Agricultural Lands Act (1948) is silent as to a situation 
when the tenant succeeds to reversion. The doctrine of merger applies to agricultural ten- 
ancy, particularly since there is nothing inconsistent there with the provisions of the Bombay 
Act. The Act allows for application of S. 111(d) of the T. P. Act.(55) 

A tenant does not forfeit his right to continue as a tenant by reason of creation of a 
mortgage in his favour or by subsequent decree for redemption. (56) Doctrine of merger 
does not apply in case of a lease followed by a mortgage to the tenant.(57) If the lessee 
acquire the rights of a sub-mortgagee the lessor being the original mortgagee the leasehold 
interest of the reversion in the lands did not comprise entirety of interest and therefore there 
is no merger.(58) Landlord transferred his rights in leased property to his tenant. Tenancy is 
determined and tenant becomes landlord/owner. There being no subsisting tenancy on date 
of mortgage, on redemption of mortgage, no question of restoration of tenancy arises.(59) 

A partnership firm entered possession of premises as sub-lessee of a tenant. The ten- 
ancy of this tenant was for a fixed term and expressly prohibited sub-letting. A partner of 
the firm subsequently became the landlord of the premises by transfer from the previous 
owner. The landlord partner eventually filed a suit for ejectment against the firm, claiming 
it as his licensee. The firm denied the title of the landlord partner as licensor and pleaded 
that they occupied the premises as sub-tenants, but failed to adduce any evidence as to 
holding over of the tenancy after its expiry. It was held that the landlord partner would be 
entitled to a decree of ejectment in his favour.(60) Where the owner of the property has let 
it out to a partnership firm of which his sons were partners, on death of the owner doctrine 
of merger under S. 111 (d) will necessarily come into play and the rights of tenancy with 
the partnership firm would come to an end.(61) A partnership firm comprising of four 
partners was a tenant. Three of the partners purchased the rented premises and thus the firm 
became their tenant. Subsequently partnership was dissolved and two new partnerships 
were formed with two partners in each. Tenanted premises were partitioned. Held that atno 
point of time all the four partners became owner of the premises and they never intended 
any merger of tenancy right taking place with the purchase of the premises.(62) 
ee 
53. 1971 Kash LJ 341. 

54. (1979) 1 Mad LJ 470 (477). 

55. 2003 (1) Mah LJ 615 : 2003 (2) Bom LR 574 (581). 

56. AIR 1975 Guj 120 (125, 126): 16 Guj LR 509. 

57. AIR 1978 Kant 71 : (1978) 1 Kant LJ 155 (DB). (1975 (2) Kant LJ 107. 
58. AIR 1967 Raj 22 (23, 24) 

59. AIR 2001 SC 423 : 2001 AIRSCW 9. 

60. AIR 1980 All 361. 

61. 2002 (97) DLT 22 (27). 

62. 1988 Rajdhani LR 62 (67) : (1990) 1 Rent LR 132 (Delhi). 
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8. Surrender — General. 


A surrender is the yielding up of an estate for life or years to him who has the imme- 
diate estate in reversion or remainder wherein the estate for life or years may merge by 
mutual agreement. (1) 


So far as CI. (d) of section 111 on the one hand, which is regarding merger and Cls. (e) 
and (f), on the other, are concerned they are conceptually different, but at times there may 
be overlapping and therefore, in considering the question of merger the question of im- 
plied surrender is at times brought in, where the relationship is thought to be inconsistent 
with each other. Such a surrender may be express as contemplated by Clause (e) of Section 
111 or may be an implied one to be inferred from the conduct of the parties and the circum- 
stances of the case.(2) Express or implied surrender in the very nature of things can only be 
to the lessor and not to any one else.(3) Surrender is often a question of fact depending 
upon the intention of parties which can be inferred from their conduct. It may, however, be 
a question of law if their conduct necessarily implies surrender. Mere non-payment of rent 
does not constitute surrender.(4) Question of surrender of tenancy is mixed question of 
facts and law. Clear pleadings as to nature of surrender are necessary. In absence of clear 
pleading no amount of evidence is admissible to prove surrender of tenancy.(5) Once the 
tenancy is accepted the presumption is continuation of tenancy and the onus shall be heavy 
on the person who says there is surrender and much more when comes to implied surren- 
der. (6) 

Surrender of lease. Need not be in writing. Lease can be surrendered orally by deliv- 
ery of possession. Registered deed is not necessary to evidence surrender. However, sur- 
render of part of tenancy resulting in modification of terms of lease deed, cannot be made 
except by registered document.(7) Communication of tenant reflecting a statement that she 


Section 111 — Note 8 

1. Woodfall, Landlord and Tenant, 22nd Edn., page 364 ** (1963) 2 Andh WR 465 (471) (DB) ** AIR 1957 
Punj 197 (200) : ILR (1957) Punj 1146. (The term “surrender” is well known to law and is generally 
distinguished from abandonment.) ** (1896) 9 CPLR 122 (123). 

[See also AIR 1965 Orissa 168 (170) : ILR (1964) Cut 854. (If surrender is not proved, the subsequent 
lease by the lessor who claims by surrender cannot stand because without surrender there can be nothing 
which the lessor can lease out.) ** AIR 1953 Trav-Co 12 (13). (Surrender to a person having no title 
cannot operate as a surrender.)] 

[See however AIR 1948 Cal 71 (72) : ILR (1946) 2 Cal 344 (DB). (In the absence of a statutory provision 
to the contrary, a surrender of a lease operates as a determination or extinction of the tenancy and not a 
mere transfer of the outstanding term of the tenure.)] 

2. 1973 Raj LW 69. (Landlord executing usufructuary mortgage in favour of tenant — Effect — Held on 
construction of the mortgage deed that there was implied surrender of tenancy rights.) 

3. AIR 1994 Punj & Har 60 (62) : 1993 (2) Pun LR 370. (Liability of lessee to pay rent to lessor does not 
cease when lease is surrendered to person other than lessor) 

4. 1986 All LJ 62 (65) : 1985 (2) All Rent Cas 1. 

5. AIR 2008 (NOC) 2441 : 2008 (4) AIR Bom R 432 : 2008 AIHC 3100 ** AIR 2008 (NOC) 1171 : 2008 (3) 
Cal HN 962 (DB). (Surrender of tenancy — Whether implied or expressed — Question being essentially 
one of fact, must be specifically pleaded in plaint.) 

6. (1989) 1 Goa LT 327 (337). (Merely because the owner dumped his goods in the suit premises no case of 
surrender or relinquishment is prima facie made out). 


7. AIR 2007 (NOC) 2300 (Cal) : 2007 (4) Cal HN 327. 
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would be surrendering the tenancy with effect from 30-4-1980 in pursuance of the time 
which was granted to her to vacate the premises in question, would amount to a surrender 
of tenancy with effect from the expiration of a period of 12 months therefrom.(8) 

In order to constitute “surrender of tenancy” the tenant must consciously or intention- 
ally yield up the tenancy rights, so as to completely merge with the reversionary right, 
leaving no traces of tenancy rights. There can be many situations under which the tenant 
may deliver possession without “surrendering tenancy” as in the case of repairs, permitting 
the landlord to use the premises etc.(9) In the instant case held that at no point of time there 
was any intention on the part of the tenant either to expressly or impliedly to surrender the 
tenancy or by mutual surrender.(10) Where the tenant shifted his business in rear portion of 
the premises for purpose of new reconstruction and on the assurance by the lessor that the 
tenant would continue to be the tenant, it did not amount to surrender within meaning of S. 
111.41) 

Where there are more lessors than cne, it must be made to all of them.(12) As there 
can be a valid lease of his interest by a co-sharer in favour of another co-sharer or a stranger 
it is open to the lessee to surrender his interest to the co-sharer lessor and upon such surren- 
der the lease would stand terminated.(13) There was a lease of godown and open land. The 
tenant had not expressly surrendered the open land. Unless and until the lease of the open 
land had been determined by express or implied surrender as required under S. 111(e) and 
(f) tenant was liable to pay the rent to the landlord.(14) Where, to the knowledge of the 
lessee, the lessor has transferred the property to X, the lessee cannot thereafter validly make 
a surrender to Y.(15) A tenant of one co-owner cannot make a valid surrender to another co- 
owner.(16) 

A surrender by one of several joint lessees is valid only as to his share.(17) It does not 


8. 2004 (1) Mah LJ 672 (675) : 2004 (3) Bom CR 410. 

9. 2002 AIR — Kant HCR (NOC) 32 : 2001 (4) Kant LJ 53. 
10. (1990) 1 All Rent Cas 86 (92). 

11. 2002 (1) Mad LW 526 (537). 


12. AIR 1914 Nag 84 (86) : 10 Nag LR 116 ** AIR 1921 Pat 341 (343). (A tenant is not entitled to make a 
surrender of the holding to the part proprietors.) 


13 AIR 1957 Andh Pra 619 (624) : 1956 Andh WR 1093 (DB). 

14. 2006 (3) MPHT 131 (142) (DB). 

15. (1901) 3 Bom LR 679 (680) (DB). 

16. AIR 1918 Mad 1152 (1152) (DB). 

17. AIR 1975 Mad 386 (387 to 389) : (1975) 2 Mad LJ 157. (The remaining lessor would be entitled to claim 
partition of their respective interests.) ** AIR 1957 Bom 217 (218) : ILR (1957) Bom 371 ** AIR 1923 
Rang 151 (152) : 1 Rang 19 (DB). (A joint tenant would only be entitled to surrender for other joint 
tenants if it is for the benefit of them all.) ** (1911) 11 Ind Cas 382 (382) (DB) (Cal). (8 Cal WN 315, 
Followed.) ** AIR 1931 Nag 159 (160) : 27 Nag LR 116. (The surrender of an unascertained and unde- 
fined portion of a holding by some of the tenants in favour of the landlord is valid and binding on the 
parties to it.) 

[See also AIR 1957 Punj 197 (199, 200) : ILR (1957) Punj 1146. (On surrender of the rights by one of the 


co-tenants the other co-tenant has a right to recognise the surrender or to insist on the performance of the 
original lease deed. But a co-tenant should be held bound by the deed of surrender that he executes. )] 
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avoid the lease.(18) But a view is taken in the undermentioned case (19) that the surrender 
in order to be valid must be by all the lessees. If there is a plurality of lessees, the surrender 
must be by all the lessees in favour of the lessor. Under the lease which is an indivisible 
joint one, a right to enjoy immovable property is created in favour of the lessees jointly and 
surrender by one of such lessees cannot prejudice or effect the rights of the other les- 
sees.(20) Surrender of lease by one co-lessee cannot bind another co-lessee.(21) In case of 
joint lease, one joint tenant may surrender his share. But the same will not affect the other 
joint lessee. The remedy of the lessor or person who seeks possession on the basis of sur- 
render is by way of suit for partition of the surrendered interest alone.(22) When one co- 
lessee has surrendered his interest, the lessor cannot forcibly dispossess another co-les- 
see.(23) It has been held that a surrender by a manager or trustee of the lessee is not a valid 
surrender.(24) Where the tenant terminates tenancy and offers to deliver vacant possession 
of the premises to the landlord, the landlord cannot refuse to take possession by putting 
conditions.(25) When lessor in terms of lease deed asked for enhancement of rent and 
lessee agreed for such enhancement, the enhancement of rent cannot be said to be dehors 
the terms of lease and it cannot be said that there was either express or implied surrender of 
registered deed of lease and new tenancy at the enhanced rate was created.(26) 

(A) Surrender does not affect derivative interests. 


It has been seen in Note 1 that the general rule is that the determination of the lease 
puts an end to all derivative interests from the lessee, but that the exception to the rule is 
a determination by surrender. A surrender cannot be made so as to prejudice the rights of 
a third person.(27) This is on the principle that a person cannot derogate from his own 


18. (1868) 9 Suth WR 147 (149) (DB). 

19. ILR (1964) 1Mad 443 (447) ** (1952) 2 All ER 492 (495, 496). 

20. 1964 (2) Mad LJ 242 : 76 Mad LW 431. 

21. 1969 (1) Mad LJ 503 : (AIR 1925 Cal 752 Rel. on.) 

22. AIR 1975 Mad 386 : 1975 (2) Mad LJ 157. 

23. 1999 (1) Mad LW 37 (47). 

24. AIR 1956 Pat 186 (187). 

25. AIR1988 Raj 44 (52) : 1987 (1) Rajasthan LR 964. 

26. 1992 (1) Ren CR 179 (184) : 1991 (1) Cal LJ 383 (DB). 

27. 1963 Ker LJ 1170 (1171) ** ILR (1955) Madh B 416 (421) ** (1899) 12 CPLR 134 (136). (A surrender 
by a tenant to the malguzar is absolutely void against previous alienations whether properly or improperly 
made.) ** (1871) 3 NWPHCR 63 (65). (Landlord procuring relinquishment of holding to defeat under- 
lease — He is still bound by the under-lease.) ** AIR 1936 Nag 171 (174). (Mortgage by tenant— Tenant 
surrendering land only to benefit landlord at expense of mortgagee — Tenancy continues to preserve 
rights of mortgagee.) ** (1906) 2 Nag LR 29 (30, 31) ** AIR 1926 Nag 62 (63) ** (1902) 71 LIKB 693 
(696, 697) : (1902) 2 KB 304 : 51 WR (Eng) 46 : 87 LT 97, Walter v. Yalden ** AIR 1925 Cal 1238 (1240) 
(DB). 

[See however AIR 1947 All 240 (242). (N executing simple mortgage of his proprietary share in village in 
A’s favour and subsequently granting a permanent lease of sir plots in favour of B without A’s consent — 
Terms of lease onerous and rendering mortgage security insufficient — A obtaining decree for sale on his 
mortgage against N and B and purchasing N’s share in execution — N relinquishing his ex-proprietary 


tenancy rights in sir plots to A — Lease held not binding on A— On determination of ex-proprietary 
tenancy by relinquishment B's sub-tenancy came to end and A became entitled to possession.) | 
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grant and also on the principle that two persons cannot enter into any agreement affecting 
the rights of a third party.(28) In Deo dem Beadon v. Pyke(29) Lord Ellen-Borough said : 
“We consider it as clear law, that though a surrender operates between the parties as an extinguish- 

ment of the interest which is surrendered, it does not so operate as to third persons, who at the time of 

the surrender, had rights, which such extinguishment would destroy, and that as to them, the surren- 

der operates only as a grant, subject to their right, and the interest surrendered, still has, for the 


preservation of their right, continuance.” 

Thus, as is provided for in S. 115 a surrender does not affect the rights of a sub- 
lessee.(30) Where a suit for recovery of possession was filed against lessee of land only 
without including the building thereon which was constructed and sub-let by lessee with 
the permission of lessor, the decree passed upon admission of lessee to surrender the land 
would be inexecutable against the sub-lessee.(31) Where a valid mortgage has been ex- 
ecuted by the lessee, the rights of the mortgagee are not affected by the surrender. (32) 
Where such mortgage is a usufructuary one, the mortgagee is entitled to remain in posses- 
sion until redemption.(33) Where the lessor has mortgaged the land and the right to receive 
the rent, he cannot, on the same principle, accept a surrender of the lease without the con- 
currence of the mortgagee. (34) The lessee cannot surrender to a person in whom the rever- 
sion is not vested in order to effect determination of lease. Surrender must be in favour of 
the person having the immediate reversion of the lessor’s interest. Where the property 
given on lease to a tenant was mortgaged, and the mortgagee was directed to collect rent, 
since the equity of redemption vests in the lessor, there could not be surrender of lease to 
mortgagee, he not being a lessor.(35) Where a tenant has contracted to sell his occupancy 
holding and a decree for sale has been passed, it is not then open to him to exercise his 
power of surrender.(36) Relationship of landlord and tenant ceases to exist once sale agree- 
ment is entered and portion of sale consideration is accepted by seller landlord. Subsequent 
sending back of said consideration by landlord to tenant does not revive their old relation- 
ship of landlord and tenant.(37) 

In instant case there was surrender of monthly lease and creation of lease for fixed 
period of 21 years. There was no pleading to show that surrender was the effect of fraud, 


28. Broom, A Selection of Legal Maxims, 6th Edn., pages 166, 653 ** 1963 Ker LJ 1170 (1171) ** ILR 
(1955) Madh B 416 (421). 


29. (1816) 17 RR 296 (299) : 5 M & S 146 : 105 ER 1005. 

30. AIR 1917 Cal 236 (214) (DB) ** (1896) 18 All 354 (357) (DB) ** (1868) 10 Suth WR 384 (384, 385). 
31. AIR 2002 Cal 108. 

32. 1963 Ker LJ 1170 (1171) ** AIR 1914 Nag 38 (40): 10 Nag LR 129. 


33. a 869) 1 NWPHCR 41 (42) (DB) ** (1911) 33 All 335 (336) (DB). (An occupancy tenant, after mortgag- 
ing his holding with possession, has no power to relinquish it in favour of the zamindar.) ** AIR 1923 All 
295 (295) (DB) ** (1911) 10 Ind Cas 307 (308) (DB) (Cal) ** (1870) 5 Mad HCR 120 (123) (DB). 


[See also (1908) 4 Nag LR 57 (59). (On surrender, mortgagee cannot, in equity, be allowed both to remain 
in possession under the mortgage and to repudiate the liability to be redeemed.)] 


34. AIR 1930 Bom 329 (330) (DB) ** (1906) 75 LIKB 38 (41) : (1906) 1 KB 123, Robbins v. Whyte. 
Also see Note 19 and S. 109, Note 4. 

35. (1987) 1 Ker LT 553 (556). 

36. ILR (1955) Madh B 416 (421). 

37. AIR 2003 SC 4149 : 2001 AIR SCW 2369. 
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coercion, undue influence or was invalid. The plea was raised for the first time in second 
appeal and not entertained. Eviction of tenant after determination of 21 years’ lease by 
efflux of time was valid.(38) 


If one of the co-tenants surrenders his interest in the property then the other co-tenant 
cannot be harassed. In such circumstances also the interest of the lessor has to be safe- 
guarded in the matter of the payment of rent. The position of the co-tenant in such circum- 
stances will be that if one of the co-tenants surrenders his right and interest, then the inter- 
est of the person who is surrendering his right will merge in the interest of the other co- 
tenant and he will be liable just like a guarantor in the matter of the payment of rent.(39) 


See also the undermentioned cases.(40) 


For distinction between a surrender of tenancy and assignment, see the following 
decision of the Supreme Court.(41) 


9, Express surrender — Clause (e). 


To constitute an express surrender, there must be mutual agreement between the les- 
sor and the lessee in pursuance of which the lessee yields up his interest to the lessor. The 
requirement of mutual agreement implies that there is a yielding up or relinquishment by 
the lessee on the one hand and the acceptance of it by the lessor on the other. A mere 
relinquishment or abandonment by the lessee of the holding without acceptance on the part 
of the lessor is not a surrender.(1) The express surrender must be by mutual agreement 
between the lessor and lessee which cannot take effect when one of parties is not alive.(2) 


38. 1987 (1) Ren C.J 231 (235, 236) (Cal). 
39. 1987 Raj LW 547 (554). 


40. AIR 2007 AP 347. (Lease of suit space for erecting hoardings thereon — Demised premises was suit 
space and not hoardings — Lessee authorising advertising agency to use hoardings to display advertise- 
ment — Such authorisation would not amount to sub-lease — Alleged surrender by agency to lessor 
would not be binding on lessee — Lessee entitled to injunction restraining lessor from evicting him from 
suit space otherwise than in accordance with the process of law.) ** AIR 1923 Cal 63 (65) : ILR 49 Cal 
345 (DB). (Where a contract of tenancy, under which rent is payable periodically, is unlawfully brought 
to a premature termination the lessor is entitled to damages. Acceptance of the surrender does not pre- 
clude the lessor from suing for damages for the breach by the lessor of the contract.) ** AIR 1917 Nag 86 
(87, 88) : 14 Nag LR 107. (Implied surrender under S. 35 (4), C.P. Tenancy Act, is equivalent to forfeiture 
and will extinguish interests derived from lessee.) 


41. AIR 1952 SC 156 (158) : 1952 SCR 418. (In the case of an assignment, the assignor continues to be liable 
to the landlord for the performance of his obligations under the tenancy and this liability is contractual 
while the assignee becomes liable by reason of privity of estate. The consent of the landlord to an assign- 
ment is not necessary, in the absence of a contract or local usage to the contrary. But in the case of 
Telinquishment, it cannot be a unilateral transaction; it can only be in favour of the lessor by mutual 
agreement between them. The relinquishment of possession must be to the lessor or one who holds by his 
interest. In fact, a surrender or relinquishment terminates the lessee’s rights and lets in the lessor.) 

Section 111 — Note 9 
1. AIR1962 Mad 439 (442) : (1962) 2 Mad LJ 331. (Where the unexpired portion of a lease is surrendered by 
the tenant but the landlord does not accept it, the tenant does not cease to be liable for the rent.) ** 2009 
(160) DLT 171 (181) ** AIR 2000 Andh Pra 457 (420, 421) : 2000 (2) Andh WR 49 (Onus lies on the 
landlord to prove surrender.) ** (1958) 62 Cal WN 176 (179). (In the absence of mutual agreement there 
cannot be any express surrender for determination of a tenancy.) ** AIR 1950 Bom 89 (92) : 51 Bom LR 
797 (DB) ** AIR 1916 Cal 454 (455). 


2. 2006 (1) Cal HN 51 (58). 
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The abandonment must also be accompanied by acceptance on the part of the land- 
lord. Even subsequent acceptance would be sufficient.(3) The lessee cannot by merely 
giving notice of relinquishment get rid of his obligations under the lease. The mere fact that 
the lessor has received the notice cannot be construed as an assent on his part to the relin- 
quishment.(4) Where, however, the lessor accepts the relinquishment it may amount to an 
implied surrender.(5) It has been held in the undermentioned case (6) that this clause does 
not apply to cases where the lease contains an express clause that the lessee should not 
surrender before the expiry of the term. This view does not appear to be correct. The lessee 
cannot, of course insist on the lessor accepting the surrender before the expiry of the term, 
but if the lessor agrees to accept the surrender, there does not seem to be any reason why the 
clause should not apply. 

The requirement as to the yielding up of the lessee’s interest implies that the lessee 
must give up possession of the holding. A relinquishment without giving up possession is 
not a valid surrender.(7) Surrender involves immediate yield up of interest and surrender in 
future is not warranted by law.(8) If a tenant merely informs the landlord that he is not 
willing to be tenant and asks the landlord to take possession, but there is no evidence to 
show that possession was delivered to the landlord there is no surrender or lease.(9) The 
delivery of physical possession by the tenant to landlord is not a pre-requisite for an effec- 
tive and valid surrender under S. 111(e) & (f).(10) Where a lease provided that the lessee 
may surrender any portion, or the whole of property, and the lessee, by a written notice 
purported to surrender a portion of the property, but nevertheless continued in possession 
of a part of such portion, it was held that the surrender was not valid in law and could not be 
treated as valid to the extent to which possession was given up.(11) Where however, the 
tenant at his own had surrendered the major portion of the premises to the landlord but the 


3. AIR 1974 Ker 132 (134) : 1974 Ker LT 610 (DB). 

4. (1892) 15 Mad 67 (68) (DB) ** (1883) 9 Cal 671 (677) (DB) ** (1883) 20 Suth WR 383 (383) (DB). 

5. See Note 10. 

6. (1909) 2 Ind Cas 636 (633) (DB) (Cal). 

7. AIR 1980 Kant 102 : (1980) 1Kant LJ 281 (DB). (The words “lands held by” in Section 44 (1) of the 
Kamataka Land Reforms Act are wide enough to cover lands not surrendered in spite of permission to do 
so but in possession of the tenant immediately before 1-3-1974, and such lands vest in the State Govern- 
ment and can be taken into consideration for the purpose of granting occupancy rights under Section 45 of 
the said Act. AIR 1979 Kant 211. Reversed.) ** 2002 (1) Ren CR 546 (554) : 2002 (2) Rent LR 188 
(Delhi). (Where tenant by giving notice to the landlord not only terminated tenancy but also offered to 
surrender actual vacant possession of premises, then valid surrender of tenanted premises as contemplated 
under S. 111(e) had taken place.) ** AIR 1965 Him Pra 58 (59) ** 1959 All LJ 343 (347) ** AIR 1950 
Bom 89 (92) : 51 Bom LR 797 (DB) ** AIR 1948 Oudh 254 (255). (Where a notice of relinquishment is 
sent by a tenant who is not in actual possession and the landlord after receipt of notice of relinquishment 
executes a patta in favour of another person, these facts are sufficient to indicate that the tenant gave up 
possession.) 


[See AIR 1932 Oudh 79 (79) : 7 Luck 425 (DB). (Relinquishment of holding merely in writing is ineffec- 
tual in law, if there has been no surrender of possession.)] 


8. AIR 1972 Cal 190 (196) : 76 Cal WN 217. 
9. (1969) 1 Mad LJ 503. 
10. 1997 (1) Ker LT 69 (74) (FB). 
11. (1899) 26 Cal 29 (37, 38) : 25 Ind App 210 (PC) 
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possession of two rooms in the said premises was not handed over and subsequently the 
landlord filed a suit for eviction against him. It was held that the tenant could not be said to 
have become statutory tenant of those two rooms, but he was a mere licensee. He would not 
be entitled to any protection against eviction under the W. B. Premises Tenancy Act. He 
could not claim to be a continuing tenant. (12) Where, a lease for 999 years provided for the 
surrender of the lease by six months’ notice by the lessee, and the lessee gave such and 
vacated the land demised, it was held by their Lordships of the Privy Council that the 
surrender was properly made.(13) 


If leased property is destroyed by fire and the lessee surrendering possession on oral 
assurance of the landlord to put him in possession after reconstruction the surrender amounts 
to termination of lease.(14) 


Eviction decree was passed on basis of compromise petition wherein it was agreed 
that the tenant shall vacate the premises and after construction of new building the landlord 
was to accommodate the tenant. The landlord retained the advance paid by the tenant and 
even rate of future rent was fixed. In the circumstances there was no surrender of tenancy 
and the landlord could not refuse to re-deliver possession to the tenant in new building, in 
terms of the decree passed on compromise. (15) 

Conditions in mortgage deed executed by landlord in favour of tenant established 
express surrender of tenancy rights for all time to come. Once clear case of surrender of 
tenancy rights is made out no suit under S.12(1)(f) of M.P. Accommodation Control Act, 
1961 for eviction of tenants is maintainable. Only remedy available to landlord is to fall 
back upon his title as mortgagor and file suit for redemption of mortgage and claim posses- 
sion of suit house on strength of mortgage deed. (16) 

A surrender need not be in writing(17) nor need it be in any particular form of words. 
But where the original lease is by a registered instrument, a surrender of a portion of the 
lease with an abatement of rent can be effected only by a registered instrument, inasmuch 
as such surrender effects a variation of the contract of tenancy embodied in a registered 
instrument.(18) 


12. AIR 1982 Cal 433 (435) : 86 Cal WN 588 (DB). 

13. AIR 1918 PC 125 (128) : 46 Cal 552 : 45 Ind App 275. 
14. 1973 J & K LR 744 (DB). 

15. ILR (2001) Kant 196 (212). 

16. AIR 2003 (NOC) 539 : 2003 AIHC 2895 (MP). 


17. AIR 1966 Mad 19 (20) : ILR (1965) 2 Mad 219 ** AIR 1961 Mad 28 (30) : 1960 Mad WN 618 ** AIR 
1957 Andh Pra 619 (622) : 1956 Andh WR 1093 (DB). (Surrender may be inferred from the acts and 
conduct of the parties.) ** AIR 1919 Pat 13 (14) (DB) ** (1890) 13 Mad 124 (127) (DB) ** (1921) 63 Ind 
Cas 483 (484) (DB) (Cal) ** (1913) 19 Ind Cas 124 (125) (DB) (Cal). (It need not be a registered deed.) 
** AIR 1919 Cal 840 (840) (DB). (Registered instrument not necessary.) ** AIR 1919 Cal 694 (695) 
(DB). (Surrender can be inferred from acts of parties.) ** AIR 1918 Cal 233 (233) (DB) ** AIR 1920 Cal 
858 (858) (DB) ** (1902) 25 All 77 (79). 

[See also (1901) 28 Cal 256 (259) (DB). (Overruled on another point in AIR 1917 PC 207).] 

Also see S.9, Note 12. 

[But see AIR 1936 Cal 774 (779, 780) (DB). (Surrender must be by registered document where value of 
interest is more than Rupees 100.)] 

18. AIR 1961 Mad 28 (30) : 1960 Mad WN 618 ** (1921) 63 Ind Cas 483 (484) (DB) (Cal) ** AIR 1925 Nag 
459 (460). 
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A tenant executed a document in writing stating that he has surrendered vacant pos- 
session of suit land and has received compensation for the same. Held that this writing 


amounted to surrender of lease.(19) 

Even if the tenant intimates surrender of lease on certain future date by writing a letter 
to the landlord no writing by landlord is necessary as token of acceptance.(20) 

The consequence of registration of a squatters’ right under section 75 of the (U.K.) 
Land Registration Act, 1925 is that those rights could not be defeated by a subsequent 
surrender of the lease between the documentary lessee and a free holder. It means that a 
squatters’ right over registered land differed from the rights he would have in respect of 
unregistered land since in the latter case the documentary lessee could effectively surrender 
the legal terms to the free holder.(21) 

A conditional surrender will operate only on the performance of the condition.(22) 

10. Clause (f) — Implied surrender. 


This kind of surrender is, in English law, known as surrender by operation of law. It is 
applied to cases where the owner of a particular estate (e.g., a lease) has been a party to 
some act having some other object than that of a surrender, but which cannot be effected 
whilst the particular estate continues, and the validity of which act he is, by law, estopped 
from disputing.(1) The surrender, in such a case, is an act of the law and takes place inde- 
pendently of and even in spite of, the intention of the parties.(2) Implied surrender occurs 
(a) by creation of new relationships or (b) by relinquishment of possession.(3) An implied 
surrender can be inferred from unequivocal conduct of both the parties.(4) Therefore,even 
if there is no intention to surrender; it can be implied from the attending circumstances.(5) 
Where there was no pleading as to implied surrender of tenancy, no amount of evidence, if 


ess 


[See also AIR 1966 Raj 89 (91) : ILR ( 1966) 16 Raj 57. (When there was no registered deed operative at 
the time of surrender of tenancy by the tenant, no question whether such surrender should have been only 
by a registered document, could arise.)] 


19. 1989 Pun LJ 587 : 1989 (2) Land LR 427 (428). 
20. AIR 1978 Cal 235 : 82 Cal WN 617. 
21. (1981) 1 All ER 6 (14, 15): (1981) 1 WLR 221, Spectrum Investment Co. v. Holmes. 
22. AIR 1933 Pat 446 (448). 
Section 111 — Note 10 
1. Woodfall, Landlord and Tenant, 22nd Edn., page 370 ** (1963) 65 Pun LR 490 (494, 497). 


2. AIR 1966 Raj 89 (91) : ILR (1966) 16 Raj 57 ** (1988) 2 KerLJ 101 (103) ** AIR 1965 Andh Pra 167 
(169, 170) : (1964) 2 Andh WR 304 ** AIR 1952 Cal 455 (464) ** (1825) 28 RR 505 (514) : 4 LIKB 71, 
Johnstone v. Hudlestone. 


[See also AIR 1966 All 323 (324) : ILR (1966) 1 All 546 (DB). (Implied surrender is often a question of 
fact depending on the intention of parties, their intention is to be inferred from their conduct. It may be a 
question of law if their conduct necessarily implies surrender.)] 

3. AIR 1964 Him Pra 19 (24). (Lease of plots by Raja of Indian State to Government of Punjab — Rights of 
lessor inhering in the Raja — Merger of State in the Union of India — There is no implied surrender of the 
lease.) ** (1963) 2 Andh WR 465 (471) (DB) ** AIR1963 Madh Pra 296 (297) : ILR (1965) Madh Pra 
602 (DB) ** AIR 1952 Cal 455 (464). 

4. AIR 1984 All 130 : 1984 All CJ 241 (DB). 


5. AIR 2009 HP 49 (51) ** AIR 2007 Del 257 (DB). (Tenant/Municipal Corporation running school over 
tenanted property — Tenant/Municipal Corporation (MCD) itself declared property as dangerous and 
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any, on record could be looked into to hold that there was an implied surrender of ten- 
ancy.(6) 
In case of a mortgage by landlord of the tenanted property to the tenant if the term for 


redemption is fixed and the lessee’s liability to pay rent is not kept alive an inference of 
implied surrender of tenancy can be drawn.(7) 


(A) By acceptance of a new lease. 


The principle underlying clause (f) is that whenever certain relationship exists be- 
tween two parties in respect of a subject-matter and a new relationship arises as regards the 
identical subject-matter, if the two sets of relationships cannot co-exist as being incompat- 
ible, that is to say, if the latter can come into effect only on the termination of the earlier that 
would be deemed to have been terminated in order to enable the latter to operate.(8) The 
illustration to the section is an instance of implied surrender. The acceptance of a new lease 
during the continuance of the old lease operates as a surrender in law, of the old lease.(9) 
The doctrine of implied surrender embodied in Cl. (f) of S. 111, when a new lease is granted 
to the same lessee, is based on the doctrine of estoppel.(10) The reason is, as pointed out by 
Parke, B., in Lyon v. Reed.(11) that : 

“If the lessee for years accept a new lease from his lessor, he is estopped from saying that his 
lessor had not power to make the new lease; and, as the lessor could not do this until the prior lease 
had been surrendered, the law says that the acceptance of such new lease is, of itself, a surrender of 
the former.” 


But for this principle to apply, it is necessary that there must be an incompatibility 
between the enjoyment under the prior and subsequent leases.(12) Essence of implied sur- 


demolished same — It was clear case of implied surrender as not only MCD removed all its belonging but 

it did not assert its right as tenants thereof and stopped paying rent.) 

1980 Rajdhani LR 651 (662). 

. AIR 2007 SC 2059 : 2007 AIR SCW 3158. 

8. AIR 1966 Raj 89 (91) : ILR (1966) 16 Raj 57 ** AIR 2009 Kar 88 : 2009 (2) AIR Kar R 482 : 2009 AIHC 
1635. (Sale agreement entered into between parties — clause of agreement stating that tenant would not 
be liable to pay rent on and from date of agreement — And would be alone responsible for any damage 
caused to property — Clearly imply that there is an implied surrender of rights as tenant — There is a 
creation of a new relationship betwen parties as that of an intending seller and intending purchaser.) ** 
AIR 2008 (NOC) 2441 : 2008 (4) AIR Bom R 432 : 2008 AIHC 3100 ** AIR 1963 Raj 110 (111, 112): 
ILR (1963) 13 Raj 568 ** AIR 1953 Trav-Co 584 (586) : ILR (1953) Trav-Co 568. 

9. AIR 1965 Andh Pra 167 (169, 170) : (1964) 2 Andh WR 304 ** 1997 (1) Ker LT 69 (74) (FB) ** (1963) 
65 Pun LR 490 (494, 497). (The creation of relationship of licensor and licensee in substitution of the 
relationship of landlord and tenant amounts to the surrender of the former lease.) ** AIR 1957 All 346 
(351) ** AIR 1957 Andh Pra 619 (624, 625) : 1956 Andh WR 1093 (DB) ** AIR 1953 Pepsu 26 (28) : 
ILR (1952) Patiala 228. (The principle of the section was applied in Pepsu, where the T.P. Act was not in 
force.) ** AIR 1952 Cal 196 (197) : ILR (1952) 2 Cal 167 (DB) ** AIR 1948 Pat 407 (408) ** AIR 1939 
Pat 598 (601) : 18 Pat 317 (DB) ** (1843) 134 ER 1063 (1066) : 13 LJCP 11 : 64 RR 838, Dodd v. 
Acklom. (Even if the new lease is oral one and the old lease is one by deed.) ** AIR 1934 All 787 (789) 
(DB) ** (1900) 1 QB 426 (428) : 69 LJQB 257, Fenner v. Blake ** AIR 1947 Nag 188 (190) : ILR (1946) 
Nag 991. (Delivery of possession by lessee before expiry of lease and release to same lessee — Delivery 
of possession is legal whether regarded as surrender before expiry of first lease or as transaction having 
effect from expiry of first lease.) 


10. ILR (1976) 2 Cal 154 (160) (DB). 
11. (1844) 67 RR 593 (609) : 13 LJ Ex 377: 153 ER 118. 


12. Woodfall, Landlord and Tenant, 22nd Edn., pages 368, 369. ILR (1967) Andh Pra 1341 (DB) ** AIR1961 
Ker 293 (294) : 1961 Ker LJ 206 ** 1961 MPLJ 66 (70) ** AIR 1957 Andh Pra 619 (622) : 1956 Andh 
WR 1093 ** AIR1925'Mad 1277 (1277, 1278) : 48 Mad 815 (DB). 


xa 
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render is not change of possession but doing of an act inconsistent with the continuance of 
the lease or tenancy. If the terms of the extended lease are substantially changed to make it 
incompatible with the existing lease it would be deemed to have been surrendered.(13) 
Thus, the subsequent grant, to the lessee of land for cultivation of coffee, of mining rights 
in such land does not imply a surrender of the lease for coffee cultivation.(14) The execu- 
tion of a kabuliat by the tenant merely recognising an already existing right is not implied 
surrender of the old tenancy and the creation of a new one.(15) Such confirmatory pattas 
are very common in this country.(16) But the execution of rent deed by a permanent tenant 
in favour of his landlord embodying conditions inconsistent with his permanent tenancy 
has been held to amount to surrender of the permanent tenancy.(17) 

Where the lessee was originally inducted in 1951 but the lessee accepted registered 
lease for 15 years in 1955 original lease ought to be held to have been surrendered.(18) 

It is also necessary, for the new lease to operate as a surrender of the old one, that the 
new lease is operative. If the new lease is void or voidable(19) or does not pass an interest 
according to the contract or intention of the parties (20) it does not operate as an implied 
surrender of the old lease. The reason is, that, in such cases a condition is implied by law 
making void the surrender in case the new lease is inoperative.(21) Thus, a fresh lease by a 
Hindu widow for a fixed rent to the lessee under an earlier lease for a variable rent by the 
last male owner, does not operate as a surrender of the old lease inasmuch as her lease is a 
transaction voidable at the option of the reversioners.(22) In a case which involves determi- 
nation of the question whether there has been surrender of old lease and creation of a fresh 
lease, apart from the direct evidence, the circumstantial evidence have a great role to play. 


[See also (1967) 2 Mys LJ 441 (444) (DB). (Lease of building by A and B in favour of C — Sub-lease by 
C in favour of A — A undertaking to pay rent to B payable by C — Default by A — Subsequent agree- 
ment by A,B and C — Agreement held recorded terms of implementation of lease or sub-lease and there 
was no surrender of lease by C.)] 

13. 1979 Rajdhani LR 197 (199). 

14. AIR 1925 Mad 1277 (1277, 1278) : 48 Mad 815 (DB). 

15. (1904) 32 Cal 51 (60) : 31 Ind App 149 (PC) ** (1904) 32 Cal 41 (50) : 31 Ind App 144 (PC). 


[See also (1869) 1 NWPHCR 149 (149) (DB). (A tenant witha right of occupancy does not lose that right 
merely by making an arrangement to pay a certain rent for his holding for a certain number of years.)] 


16. (1873) 19 Suth WR 353 (355) (PC). 


17. AIR 1957 All 346 (351, 352). (Where the subject-matter of the permanent tenancy is a mortgaged prop- 

erty and the tenant accepts a new lease of the property from the mortgage there is an implied surrender of 

o i tenancy.) ** AIR 1944 Lah 1 (5,6) (DB) ** AIR 1944 Lah 9 (10) (DB). (AIR1944 Lah 1, 
‘ol. 


18.AIR 1978 Cal 189 : (1977) 4 Cal HC (N) 946. 


19. Woodfall, Landlord and Tenant, 22nd Edn., page 369 ** ATR 1982 Delhi 87 : (1981) 20 Delhi LT 364 (DB) 
** AIR 1965 Andh Pra 167 (169, 170) : (1964) 2 Andh WR 304 ** AIR 1953 Mad 399 (400) : (1952) 2 
aan ee when the leasehold was under an attachment.) ** AIR 1924 Cal 355 

nd Cas 253 (254) (DB) (Mad) *# (1805) 102 BR 1219 (1226) : 6 East 86 : 2 Smi 
166 : 8 RR 413, Roe v. Archbishop of York. 3 i rd 


20. a 17 LIQB 151 (153): 11 QB 702 : 75 RR 600, Doe v. Courtenay ** AIR 1924 Cal 355 (356) 
J: 


21. (1846-48) 17 LJQB 151 (153) : 11 QB 702 : 75 RR 600, Doe v. Courtenay. 
22. AIR 1924 Cal 355 (356) (DB). 
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It is said that witness may lie but circumstances do not. Normal human behaviour as also 
experience of the court in such matter are also to be considered. (23) 


No inference of surrender can be drawn if the tenant in recognition of the transfer of 
interest in the demised property by the mortgagor in favour of the mortgagee executes a 
fresh rent note in favour of the latter. By executing a fresh rent note in favour of the mort- 
gagee the tenant does not get a new interest in the property surrendering his rights existing 
hitherto when he was holding as a tenant under the mortgagor. All that is intended is that he 
attorned to the mortgagee and execution of a fresh note in such circumstances in the ab- 
sence of any conditions showing an indication to the contrary is only an attornment in 
favour of the mortgagee.(24) 


Where there is no actual demise by way of a new lease, a mere agreement to grant a 
new lease in the future (25) or an agreement for a change in the rent payable (26) or the 
acceptance of payment of rent from a person who has acquired an interest in the lease under 
an agreement with the tenant with the assent of the landlord,(27) does not operate as an 
implied surrender. 

Where a lease is given for residential and commercial purposes change of user exclu- 
sively for residence does not create a new tenancy.(28) 


A surrender of a part of the rented premises does not amount to implied surrender of 
the entire tenancy and the rest of the tenancy remain untouched. Also, merely because there 
is a change in a tenancy namely that it has become a monthly tenancy, it does not amount to 
new tenancy.(29) 

By a subsequent agreement as to reduction or increase in rent an inference of surren- 
der of existing lease and grant of a new lease cannot be drawn unless the agreement shows 
an intention to terminate the old tenancy.(30) 

A tenanted premises was gifted by landlord to his daughter. A fresh lease deed was 
executed between the daughter and the tenant. Rent of the premises was increased. The 
transferee landlord could not file eviction proceedings without waiting for moratorium 
period of one year from the date of gift. By mere change in name of landlord and increase 
in rent payable implied surrender of lease could not be inferred. Moreover, moratorium 
period would apply to fresh lease since “transfer inter vivos” would take in even fresh lease 
deed.(31) 


23. AIR 1998 Cal 31 (34). 

24. AIR 1978 Delhi 58 : ILR (1977) 1 Delhi 600. 

25. Woodfall, Landlord and Tenant, 22nd Edition page 367. 

26. AIR 1984 Cal 194 : 88 Cal WN 298 (DB). (Registered lease for fixed term — No provision for any 
increase of rent during lease period — Subsequent parole agreement (unregistered) to enhance rent with- 
out any intention to create new lease — Held, did not operate as an implied surrender.) ** (1844) 13 
LIQB 239 (240) : 5 QB 841 : 64 RR 664, Doe v. Gee Kie. 

27. (1910) 6 Ind Cas 766 (770) (DB) (Mad). 

28. 1973 Ren CJ 221 (Delhi). 

29. AIR 1991 SC 899 (904) : 1990 (3) SCC 669 (Surrender of two out of four flats — New tenancy not created 
— No surrender of old tenancy). 

30. AIR 1969 SC 1291 : (1969) 2 SCJ 810 ** AIR 1991 SC 899 (904) : 1990 (3) SCC 669 ** 2001 (2) Cal HN 
1 (4). (Real intention of the parties is to be considered.) 

31. AIR 1999 SC 3335 : 1999 AIR SCW 3330 (3333) : 1999 (6) SCC 632). 
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Where in respect of original lease in 1960 some additions were made to the construc- 
tion in 1966 and new terms were executed it was not a case of surrender and no new lease 
is created thereby.(32) An implied surrender can be inferred from conduct of the parties. 
Where the recitals in the document show that the lessee has surrendered the building and 
the premises to the landlord and is taking the building and premises again on lease, infer- 
ence that old lease has been surrendered and a new relationship was created between the 
parties.(33) 

If a tenant already in possession from the mortgagor executes a fresh rent note in 
favour of the mortgagee, it does not amount to creation of fresh lease, thereby giving a right 
to the mortgagor to eject him when the property is redeemed.(34) 

Surrender of possession of the premises and consent for an order being passed under 
Clause (1) of Section 21 (1) of the Karnataka Rent Control Act given with a view to enable 
the landlord to demolish and reconstruct the premises leased does not amount to surrender 
of tenancy. (35) 

A piece of land with building thereon was taken on lease by the lessee for running a 
flour mill. Subsequently, he assigned the Mill in favour of assignee. The Assignment Deed 
stipulated that the lessee-assignor would not object to payment of rent by assignee directly 
to landlord. This amounted to implied surrender. Assignee also entered into fresh lease at 
higher rent. This also showed that there was implied surrender of leasehold rights.(36) 

In the case of tenancy in the name of partnership firm, all the partners of the firm will 
be deemed to have become joint tenants and merely because the firm is reconstituted with 
different partners and rent is accepted from the new partners it cannot be said that there is 
implied surrender of tenancy rights by outgoing partners and creation of tenancy with new 
partners.(37) 

The taking of a new lease of a part of the lands covered by the old lease operates as an 
implied surrender of the old lease as to that part only. The lease for the residue will stand 
good and untouched.(38) 

Though the taking of a new lease will be an implied surrender of the old lease, it will 
not affect the validity of the acts done under the old lease.(39) 

(B) Relinquishment by tenant. 

A mere non-payment of rent does not constitute an implied surrender.(40) So also a 

mere relinquishment of the tenancy does not operate as a surrender, but if it is accepted by 


es 


32. 1972 Ren CJ 322 (Delhi). 

33. AIR 2001 Ker 177 (183) : 2001 (1) Ker LT 360. 

34. (1968) 70 Pun LR 1115. 

35. AIR 1972 Mys 90 : (1972) 1 Mys LJ 490. 

36. AIR 1993 SC 307 (313) : 1992 AIR SCW 3197 : 1992 (4) SCC 254. 
37. 1978 All LJ 618 : 1978 All WC 413. 


38. Woodfall, Landlord and Tenant, 22nd Edn., page 370 ** AIR 1966 Raj 89 (91) : ILR (1966) 16 Raj 57 ** 
AIR 1957 Andh Pra 619 (626) : 1956 Andh WR 1093 (DB) ** (1844) 67 RR 614 (638) : 14 LJ Ex 233, 
Earl of Carnarvon v. Villebois. 

39. AIR 1938 Nag 377 (384) : ILR (1939) Nag 432 (DB). 


40. (1979) 5 All LR 358 (365). (Specially when there was no relinquishment or surrender of possession by 
tenants.) ** (1896) 18 All 290 (294) (DB). 
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the lessor by taking over possession it amounts to an implied surrender.(41) So long as 
there is no giving up of possession by the lessee and taking over of possession by the lessor 
there cannot be an implied surrender.(42) It is one thing to say that a lessee has walked out 
of the leased premises so that the lessor may take possession of the property and quite 
another thing to say that he has kept the leased premises vacant, so that if the lessor wishes 
to take delivery of possession, the lessee could deliver possession without any difficulty. If 
in the former there is a relinquishment of the lease and the lessee is no longer in possession, 
in the latter the lessee is still in possession notwithstanding his not making any use of the 
property of which he is in such possession and there is no relinquishment of the lease.(43) 
If the key of the premises is handed over to the lessor and is accepted by him as a symbol of 
possession, there is an implied surrender.(44) But if it is not accepted, as a token of relin- 
quishment of possession there is no implied surrender. Thus where keys are left in the 
office of the lessor who is unable to return them to the lessee not being able to find him, 
there is no surrender.(45) But where the keys of the premises were surrendered to the coun- 
sel of the lessor who was instructed not to accept them but subsequently the lessor allowed 
another tenant to occupy the premises and accepted rent from him, it was held that there 
was a surrender of the premises by the first lessee.(46) Mere abandonment of possession 


[See also AIR 1933 Cal 477 (479) (DB). (Mere fact that rent was not being amicably paid, is no indication 
that there was intention on lessee’s part to abandon the tenancy.) ** (1879) 4 Cal 314 (318) (DB). (Mere 
non-payment of rent, though for many years, is not enough to show that the relationship has ceased to 
exist. )] 


41. (1981) 2 Ren CJ 729 (734, 735) (Delhi) ** 1992 (1) Guj LH 116 : 1992 (1) Guj LR 440. (Non-mentioning 
of relinquishment of the rights of the sitting tenant in the mortgage deed on redemption would revive the 
tenancy and continue and as such the owner shall not be entitled to recover the possession of the demised 
property relying on the provisions of S.1 11(f)] ** AIR 1967 Pat 35 (40) ** AIR 1939 Oudh 257 (267) : 
14 Luck 723 (DB) ** (1908) 7 Cal LJ 309 (311) (DB). : 


[See also ILR (1962) 2 All 566 (573). (Abandonment does not lead to the termination of tenancy rights 
under the T.P. Act as it does under the revenue laws.) ** (1883) 6 Mad 322 (325) (FB). A tenancy is not 
determined by the mere fact that the tenant has allowed the land to remain uncultivated, though it may 
under certain circumstances amount to evidence of intention to abandon the holding.) ** (1882) 10 Cal 
LR 15 (18, 19) (DB). (Tenants deserting the demised land and paying no rent — Landlord has right to take 
possession of land and to treat desertion as relinquishment— Tenant forfeits his rights —Landlord is 
justified in inducting another tenant. 3 Suth WR 153 and 1 CIR 293, Rel. On.) ** 1864 Suth WR Gap No. 
270 (271) (DB). (Voluntary abandonment for long period is tantamount to express relinquishment.) ** 
(1875) 24 Suth WR 344 (344, 345). (Ryot, without giving notice, going away from land he occupied and 
neither cultivating it nor paying rent — Landlord is justified in assuming that he has relinquished it.) ** 
(1926) 93 Ind Cas 86 (87) (DB) (Cal). (Sale and delivery of possession of his holding by tenant amounts 
to abandonment.) ** (1895) 8 CPLR 45 (47). (Tenant quitting occupation and ceasing to cultivate or hold 
land after selling it — He abandons the land.) ** (1866) 6 Suth WR 67 (68) (DB). (When cultivating ryot 
goes away from the land and neither cultivates it nor pays rent, he has wholly relinquished the land.) ** 
(1865) 2 Suth WR 137 (138) (DB). (Do.) 


42. (1976) 1 Cut WR 140 (144). 

43. (1967) 2 Mys LJ 625. 

44, (1892) 9 ITR 77 (77), Smith v. Roberts ** (1814) 15 RR 579 (580) : 5 Taunt 518, Whitehead v. Clifford. 
45. (1885) 1 TLR 267 (268), Smith v. Blackmore. 


[See also (1850) 137 ER 1040 (1045, 1046) : 82 RR 478, Cannan v. Hartley. (Merely leaving keys with 
lessor does not amount to surrender unless lessor accepts them symbol of possession.)] 


46. AIR 1966 Mad 19 (20) : ILR (1965) 2 Mad 219 ** 2005 (1) Cal LJ 397 (403). 
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by the tenant does not ipso facto amount to surrender unless accompanied by the accep- 
tance on the part of the lessor. The necessary intention must be on the part of either of the 
parties.(47) 

Where the lessor let the suit property to the new lessee and put him in possession 
thereof, at the request of first lessee it can be inferred that there was an implied surrender of 
the lease-hold rights by the first lessee and that the relationship of lessor and lessee is 
determined.(48) For rendering validity to a surrender, physical delivery of possession is 
not an absolute must, if a person is notionally in possession. Where there was re-letting to 
another person by the landlord, there would be implied surrender by earlier tenant. The 
basis for applicability of this doctrine is incompatibility and impossibility of existence of 
two inconsistent situations together.(49) 

The illustration to the section is not exhaustive of cases of implied surrender. Where 
the lessor grants a new lease to a third person with the assent of the lessee under an existing 
lease who delivers up possession to such person, there is an implied surrender.(50) A tenant 
was given a lease who constructed a superstructure. He fell in arrears of rent and wrote to 
the landlord that if the rent is not paid by certain date the landlord will become, owner of 
the superstructure in consideration of arrears due and again agreed in thing that from that 
date the landlord was the full owner. The effect of these documents is that the landlord 
became the owner of the superstructure.(51) So also, where a third party dispossesses both 
the lessor and the lessee by purchase in execution of a decree by title paramount and subse- 
quently the tenant enters into an arrangement with the purchaser and pays rent to him, there 
is a surrender of the previous lease by operation of law.(52) 

Where none of the heirs who were not made parties to eviction suit filed after the 
death of original tenant had come up before Court to assert their tenancy rights, their names 
were also not categorically stated by the heirs made party to suit, further none of them had 
paid any rent it was a clear case of implied surrender of tenancy by the heirs who were not 
made parties to the suit and the heirs, who were parties to suit alone were the tenants of the 
property.(53) After the death of original tenant, his widow executed a fresh agreement of 
lease in favour of the landlord and it was within knowledge of other heirs of the deceased 
tenant. Thus the creation of new tenancy implied surrender of old tenancy.(54) 

The tenant may relinquish the protection under the Rent Act by giving a notice to 
quit. Where the tenant sent rent by money order and in its coupon mentioned that he would 
vacate the premises within 6-8 months, the same would amount to notice to quit, and the 
landlord would be entitled under S. 13(1) of the W. B. Premises Tenancy Act to recover 
possession of the premises. The notice by the tenant was certain and not vague inasmuch as 


47. AIR 2000 AP 417 ** 2009 (160) DLT 171 (181). 
48. (1969) 1 Mys LJ 203. 


49. (1984) 2 Bom CR 277 (298) ** AIR 2009 (NOC) 178 : 2008 (4) MPLJ 470. (Implied surrender — Can be 
inferred from facts of case and delivery of possession is not sine qua non.) 


50. AIR 1957 Andh Pra 619 (624, 625) : 1956 Andh WR 1093 (DB). 
51. (1970) 1 Mad LJ 578. 

52. AIR 1950 Mys 9 (10) : 55 Mys HCR 198. 

53. AIR 1980 All 266. 

54. 2000 (1) MPLJ 571 (574). 
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his stay would not be beyond maximum eight months. (55) Husband and wife were living 
together in suit premises. Both falling out with the result that husband left wife, bag and 
baggage. Husband subsequently surrendering his tenancy and giving in writing that he 
had relinquished his possession of the premises in favour of landlord. As the husband 
had surrendered his tenancy rights, the wife, though lawfully wedded wife, had no 
legal right to be on the premises. In the eye of law she was a trespasser and was liable 
to be evicted.(56) 


In instant case the landlady obtained sanction from Rent Controller to lease out spe- 
cific portions from her property and thereafter leased out those portions to tenants for two 
years, without disclosing that the premises were already let out by oral agreements. Thus 
the sanction was vitiated by fraud and therefore nullify. Therefore, it could not be said that 
by reason of the tenants having agreed to take limited tenancy they must be deemed to have 
impliedly surrendered their earlier tenancy rights as envisaged under Cl. (f) of S. 111.(57) 


In instant case it was established that the tenancy was monthly and not for fixed 
period. The tenant sent a letter to the landlord informing that premises shall be vacated by 
certain specified date and requesting the landlord to take possession. The letter did not 
however comply with the requirements of notice contemplated under S. 106. The landlord 
replied stating that the tenancy was for fixed period, could not be determined prematurely 
and the tenant was liable to pay rent and interest thereon. The tenant vacated the premises 
on the specified date. Held in the facts of the case that there was no implied surrender and 
the tenant was liable to pay rent and interest thereon.(58) Deed of conveyance of evacuee 
allotable property under Displaced Persons (Compensation and Rehabilitation) Act, 1954, 
was executed. Deemed date of transfer of property was much earlier than date of execution. 
Tenant who was alive on deemed date of transfer died prior to date of execution. Eviction 
application against his legal heirs was filed on ground of subletting — No notice to quit or 
determine tenancy or notice of demand of rent was served on other heirs of tenant except 
his widow. Held ejectment application not maintainable. Fact that legal heirs did not de- 
fend their rights by paying rents and obtaining rent receipts in their own names prior to 
filing written statements was not relevant and could not amount to implied surrender in 
terms of S. 111.(59) 

Thus on the death of a tenant, his widow and three sons claimed themselves as the 
tenants of the property in dispute and the landlord also accepted the said position by mak- 
ing aclaim of rent from these persons. In view of the above it cannot be said that a daughter 
of the deceased was also one of the heirs and legal representative of the deceased and since 
she had not been impleaded as a party in the suit for ejection the same was liable to be 
dismissed.(60) Surrender can be implied from such facts as the relinquishment of posses- 
sion by the lessee and taking over possession by the lessor. Implied surrender has its basis 
on the doctrine of Estoppel. If a tenant abandons or relinquishes possession of the leasehold 
premises and the landlord acting on the basis of such conduct of the tenant, either takes 


55. AIR 1987 SC 759 (761) : 1987 (1) SCC 562. 

56. (1977) 18 Guj LR 512 (514). 

57. AIR 1989 SC 458 (464) : 1988 (4) SCC 709 ** AIR 1986 Delhi 44 (51) : 1985 (28) DLT 441 
58. 1986 All LJ 1261 (1264) : 1986 (1) All Rent Cas 390, 

59. AIR 1985 Delhi 118 (122) : 1984 (7) DRJ 286. 

60. 1978 All LJ 215 : 1978 All WC 296. 
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over possession or where the tenant who has abandoned that premises happens to be one of 
the joint tenants does something to his detriment, there would be an implied surrender of 
the right of such tenant or joint tenant. 

Where the daughter of the deceased tenant was a co-tenant and on her marriage left 
the premises and started living with her husband in his house, and had no intention to live 
in the leasehold premises. She induced the landlord to file eviction petition against remain- 
ing co-tenants only who were residing in the house and her name was deleted. Eviction suit 
was decreed against those co-tenants and the landlord sought execution of the decree. At 
this stage she could not resist execution on ground that she was one of the co-tenants.(61) 


The illegality of eviction can only be agitated by the original tenants and if the tenants 
do not object the title of the landlord becomes perfect and he can settle the rent with new 
lessees.(62) 

In instant case a company was lessee and during subsistence of the lease with the 
company one of its Directors was in occupation of the premises for residential purpose. 
While the case of the landlord was that the lease with the company stood determined by 
efflux of time and thus the company was liable to hand over possession of the premises to 
the landlord, the case of the company and the Director was that he has resigned as a Direc- 
tor and a fresh tenancy has come into existence between the landlord and the Director in his 
personal capacity. Therefore, the question that arose for determination was whether the 
tenancy in favour of the company has been validly terminated and thereafter a fresh ten- 
ancy in favour of the director in his personal capacity has been created. Case remanded for 
determination of the question.(63) 


(C) Enhancement of rent. 


Variation in quantum of rent and consequential change in time and manner of pay- 
ment of rent does not necessarily import surrender of existing lease and creation of new 
lease in supersession of earlier lease.(64) 

When the lease deed clearly provides for enhancement of rent and if in terms of such 
lease deed, the rent is enhanced by mutual agreement between the parties, such agreement 
is not outside the terms of the lease and there is no surrender of lease, either express or 
implied nor creation of any new tenancy. Even where there is no agreement for enhance- 
ment of rent the lessor and lessee might purport only to alter the amount of rent payable 
under the registered deed without there being any intention to surrender, and creating new 
tenancy.(65) 

(D) Tenant taking possessory mortgage of leasehold property. 

When the lessee takes a mortgage of the leasehold property, the question whether 
there is an implied surrender of the lease is primarily one of intention of the parties to be 
gathered from a reading of the document as a whole.(66) Merely by becoming a possessory 
Cee ae 
61. 1996 (2) Rent CJ 204 (211) (Kant). 

62. AIR 1967 Orissa 57. 

63. AIR 2002 SC 2063 (2065) : 2002 AIR SCW 2120 : 2002 (4) Scale 415. 
64. AIR 1989 SC 467 (473) : 1989 (1) SCC 64. 

65. (1991) 1 Cal LJ 382 (391). 


66. 1976 WLN (UC) 11 (14) (DB) (Raj) ** 1958 Ker LT 540 (541). (1956 KLT 410, Rel. on.) ** AIR 1957 
Ker 38 (39) : 1957 Ker LJ 57 (DB). 
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mortgagee the tenant cannot be presumed to have surrendered his tenancy right. The ques- 
tion will have to be decided with reference to protection afforded to the tenant by legisla- 
tion and the co-existence of tenancy right with usufructuary mortgage has to be decided by 
the terms of the documents. (67) Tenancy rights continue in suspended state during subsis- 
tence of the usufructuary mortgage unless surrendered. Continuance or surrender depends 
on the intention of parties.(68) Where under an agreement of usufructuary mortgage of 
leased property there is a provision for revival of the lease on redemption of the mortgage 
the property being governed by Rent Control Act there is no implied surrender and the 
mortgagor is entitled only to symbolic possession.(69) Construing the terms of the docu- 
ment it was held in the following cases (70) that the right under the lease must be deemed to 
have been impliedly surrendered on the later mortgage taking effect. In a Supreme Court 
case the landlord executed a mortgage deed in favour of appellant who was a tenant of the 
premises. No interest was to be paid instead possession of the property was agreed to re- 
main with the appellant. The period for redeeming the mortgage was fixed for 10 years. 
Notice for redemption of mortgage was served. The appellant claimed that after the re- 
demption, he was entitled to retain possession because his previous tenancy right subsisted. 
It was held, that in the case in question delivery of possession was immediately followed by 
a re-delivery of possession of the appellant as mortgage. The mortgage deed establishes 
beyond doubt that the effect of the deed was inconsistent with the continuance or subsis- 
tence of the lease. On the redemption of the mortgage the respondent had a right to recover 
possession both on the terms of the mortgage deed and under Section 62 of the T. P. Act. If 
the mortgagor was not able to redeem the appellant mortgagee was to enjoy the property in 
accordance with the terms of the mortgage and also to sell the property for recovery of 
debts. This feature shows that the appellant surrendered the tenancy rights.(71) In the 


67. AIR 1973 Mys 40 (44) : (1973) 1 Mys LJ 120. 
68. AIR 1977 NOC 119 : 1976 All WC 404. 
69. 1972 J & K LR 817. 


70. (1984) 1 Ren CJ 564 (566) (Punj) ** (1979) 1 Kant LJ 271 (276). (Where a person vested with the rights 
of reversion by virtue of mortgage, was also a tenant and had relinquished possession of suit premises in 
favour of another as a possessory mortgagee, it would amount to implied surrender of his right as tenant 
in view of section 111 (e).) ** (1976) 2 Kant LJ 309 (311). (Where a tenant took over the possession of the 
property as a usufructuary mortgagee on the execution of mortgage deed, the tenancy rights would not 
revive on redemption of mortgage in view of S. 111 (f).) ** AIR 1963 Madh Pra 296 (297, 298) : ILR 
(1965) Madh Pra 602 (DB) ** AIR 1963 Raj 110 (112, 113) : ILR (1963) 13 Raj 568 ** AIR 1962 Punj 
48 (49) : 63 Pun LR 574 ** AIR 1961 Ker 293 (294) : 1961 Ker LJ 206. (Statement in mortgage-deed that 
possession of properties was handed over to mortgagee on the date of the document— Direction to mort- 
gagee to enjoy properties directly or indirectly — Reference to certain paras of paddy as annual income 
from properties in contradistinction with description as rent in lease deed together with provision for 
accounting relating to it by appropriating part of it towards interest and by paying balance to mortgagor 
— Provision for release of mortgaged properties on payment of mortgage amount — Provision for pay- 
ment of tax — Held above facts indicated that after date of mortgage only relationship subsisting was that 
of mortgagor and mortgagee.) ** AIR 1957 Mad 212 (213) : (1956) 2 Mad LJ 235 ** AIR 1953 Trav-Co 
584 (586, 587) : ILR (1953) Trav-Co 568. (The acceptance, by the lessee, who takes possessory mortgage 
of his leasehold from the lessor, of the obligation to surrender the property on redemption by payment of 
the price of redemption, namely, all the mortgage money and value of improvements, necessarily implies 
the non-existence of his rights to possession of the property as lessee.) 

71. AIR 1976 SC 1565 : 1976 UJ (SC) 389. (Premises in possession of tenant mortgaged to him — Possession 
to remain with mortgagee and no interest to be paid — Period of redemption fixed for 10 years — Held, 
tenancy right was extinguished and on redemption owner-mortgagor was entitled to possession.) 
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undermentioned Supreme Court case(72) it was held that the mortgage deed conclusively 
showed that there was implied surrender of the tenant’s rights and therefore he was liable to 
be evicted. In the undermentioned cases,(73) on the other hand, it was held that there was 
no implied surrender of the lease. 

In instant case lessee obtained open land on lease, constructed building thereon 
with permission of lessor and sub-let it, thereby getting substantial amount of rent. Les- 
sor/landlord filed suit for recovery of land and not building thereon and decree to surren- 
der the land was passed on admission of lessee. Held, the unamended decree was execut- 
able only against lessee and not sub-lessees.(74) 

(E) Tenant becoming a servant. 

Where the lessee of a ferry finding his lease unprofitable accepted the position of a 
servant under the lessor for looking after the ferry for him, it was held that there was an 
implied surrender of the lease.(75) 

So also where the tenant becomes an employee of the landlord and agrees in terms of 
the contract of service to reside in the rented house during subsistence of service, a new 
lease comes into existence in place of ordinary tenancy and where relationship between the 
parties is of master and servant the new tenancy is not protected.(76) 

(F) Requisition by Government. 

Where the Government took possession from the tenant under a requisition order 
under R. 75 (a) of the Defence of India Rules (1939), this does not operate as a surrender to 
the landlord there being no mutuality between the two, because the Government served the 
requisition order both on the landlord and the tenant and took possession both from the 
tenant and from the landlord.(77) But, where after the determination of the tenancy by 
notice the tenant held over and during such period the Government requisitioned the pre- 
mises and took formal possession and gave formal possession to the tenant who was al- 
ready in possession, it was held that there was implied surrender or surrender by operation 
of law of the tenancy.(78) 
eee 
72. AIR 1997 SC 280 : 1997 AIR SCW 27 (27) : 1996 (8) SCC 97. 


73. 1985 Guj LH 132 (138) ** 1983 Pun LJ 267 (271) ** (1979) 1 Rent LR 456 (459) (DB) (Punj). (In 
absence of any specific provision in the contract of mortgage that the tenant did not surrender his Tight the 
intention of the parties to the mortgage must be interpreted as being that on the redemption of the mort- 
gage by the landlord tenant would still retain his rights as a tenant.) ** AIR 1965 Andh Pra 86 (89): ILR 
(1965) Andh Pra 665 (DB). (Determination of lease by implied surrender — Mortgage of leased property 
in favour of lessee — Terms of mortgage not inconsistent and irreconcilable with those of lease — No 
extinguishment of lease by implied surrender.) ** AIR 1964 Andh Pra 539 (554) : ILR (1965) Andh Pra 
743. (Usufructuary mortgage of property in favour of lessee — Lessee already in possession — No 
condition as to sale of property on non-payment of mortgage amount — There is no surrender — Lease 
continues.) ** 1961 MPLJ 66 (70). (AIR 1953 TC 584 and AIR 1957 Mad 212, Diss. from.) ** AIR 1957 
Ker 38 G9) : 1957 Ker LJ 57 (DB). (Lease by A in favour of B — Subsequent mortgage in favour of C — 
D acquiring mortgage rights from C benami for B — Held on facts that B did not take assignment of 
mortgage-rights in his own name indicated that surrender of leasehold right was not intended.) 

74. AIR 2002 Cal 108 (129) : 2002 (2) Cal LT 272. 

75. (1827) 108 ER 610 (612): 5 LIKB 282 : 30 RR 504, Peter v. Kendal. 

76. AIR 1972 Delhi 186 (187, 189) : 1972 Ren CR 354, 

77. AIR 1950 Bom 89 (91, 92) : 51 Bom LR 797 (DB). 


78. AIR 1952 Cal 455 (463; 464, 466). 
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11. Clause (g) — Forfeiture — General. 


The word forfeiture implies the loss of a legal right by reason of some breach of 
obligation.(1) Forfeiture does not for the first time give title to the lessor. On forfeiture he 
re-enters upon what had all along been his own property.(2) Clause (g) provides that a lease 
will determine by forfeiture in three cases — 


(1) On breach of an express condition where a right of re-entry is provided for on such 
breach; 

(2) On denial of the lessor’s title by the lessee, and 

(3) on the insolvency of the lessee where the lease provides, on such contingency, for 
a right of re-entry. 

It may be noted that there can be no forfeiture in the first and third cases unless a right 
of re-entry is provided for. This qualification is not necessary in the second case. The word 
re-enter refers to the fact of possession. The provision that the lessee’s title will be extin- 
guished is not sufficient. It is definitely to be proved that the lessor will re-enter or resume 
possession.(3) 

In the absence of surrender of tenancy there is no forfeiture. Provisions of Art. 139 of 
Limitation Act would not apply. (4) 

(As to the distinction between right of re-entry on forfeiture and right of renewal, see 
Note 3). 

The existence of lease and consequential jural relationship of lessor and lessee be- 
tween the parties is a condition precedent for the applicability of S. 111(g). In absence of 
such jural relationship, renouncing of the character as tenant by the occupants and setting 
up title in themselves does not arise. (5) 

It is also necessary before a lessee can determine in any of these three cases that the 
lessor must give a notice in writing to the lessee of his intention to determine the lease.(6) 
Under the clause as it stood prior to the amendment of 1929, a notice in writing was not 
necessary, but the lessor was to do some act showing his intention to determine the lease. 


Section 111 — Note 11 

1. (1906) 30 Bom 466 (472) (DB) ** 2009 (3) ALJ (DOC) 68 (All) : 2008 (3) All LR 205. 

2. AIR 1953 SC 16 (20) : 1953 SCR 185. (The interest of the lessor in demised premises cannot be described 
as a contingent interest which would become vested on the expiry or sooner on determination of the 
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4. AIR 1980 All 178 : 1980 All CJ 131. 

5. (1989) 2 LS (AP) 259 (260) : (1989) 3 Andh LJ 514. 

6. AIR 1977 Pat 208 : 1977 Pat LIR 619 ** AIR 1969 Raj 264 : ILR (1969) 19 Raj 1055 ** AIR 1966 Pat 93 
(95) : 1966 BLJR 445 ** ILR (1966) 16 Raj 572 (573) ** AIR 1965 Pat 156 (159) (DB) ** (1962) 3 Guj 
LR 529 (554) ** AIR 1960 Cal 40 (44). (Provision for re-entry for breach of condition against alienation 
contained in Kabuliat attached to lease — Breach of condition — Notice under S. 111 (g) not given — 
Decree for possession cannot be passed.) ** AIR 1960 Pat 525 (526, 527) : ILR 39 Pat 603 (DB). (The 
provision as to notice by the lessor has been inserted in S. 111(g) for the benefit of the lessee and is a 
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AIR 1959 All 33 (36) : 1958 All LJ 573 (DB) ** AIR 1954 Nag 328 (330) : ILR (1954) Nag 634 ** (1954) 
7 Sau LR 186 (190) ** AIR 1953 Orissa 246 (248) : ILR (1953) Cut 240 (DB) ** AIR 1952 Cal 47 (51) 
[See also (1950) 86 Cal LJ 198 (209). (If the lessor does not avoid the lease the lease continues.) ** ATR 
1957 Tripura 8 (10). (No question of forfeiture — No notice under S. 111 (g) necessary.)] 
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The reason is that a determination by forfeiture of a lease being the result of the wrongful 
act or omission of the lessee, it should not be at his option to determine the lease by his own 
wrongful act, the general principle being that no man can be allowed to take advantage of 
his own wrong.(7) (See also Note 16). 

The law abhors a forfeiture(8) and the Courts both in England and in India lean strongly 
against forfeiture,(9) so that if the plaintiff comes to a Court relying on forfeiture, he must 
prove his right strictly;(10) this clause should not be extended to cases not strictly covered 
by it.(11) 

But though the law abhors a forfeiture, a covenant or condition entailing a forfeiture 
on breach thereof must, according to English cases,(12) be construed fairly according to 
the intention of the parties. In Goodtitle v. Salviile,(13) Lord Ellenborough, C. J., said : 

“In the construction of covenants of this sort, they are neither entitled to favour nor disfavour, 
whether they are to create a forfeiture or to continue an estate: but we are to put the fair construction 
upon them, according to the apparent intefttion of the contracting parties.” 

In the undermentioned cases,(14) however, it has been held that covenants, the breach 
of which entails forfeiture, are always to be strictly construed against the lessor. This does 
not appear to be in consonance with the English law. 

Before this clause can be applied it must be established that there was a lease. Where 
this is not established, no question of forfeiture under this clause can arise.(15) In a suit for 


7. Woodfall, Landlord and Tenant, 22nd Edition Pages 389, 390. 

8. (1845) 66 RR 611 (615) : 6 QB 953 : 14 LJQB 189 : 9 Jur 508, Doe d. Muston v. Galdwin. 
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tenant's right.) 
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LR 1016 (1019) (DB) ** AIR 1914 Cal 850 (851) (DB) ** AIR 1925 Cal 1212 (1213, 1214) (DB) ** 
( 1875) 23 Suth WR 10 (11). (It is not Proper to extend a condition of forfeiture beyond the words in which 
it is expressed.) ** (1881) 7 Cal 470 (473) (DB) ** AIR 1926 Mad 1202 (1202) : 50 Mad 331. (It is an 
axiom of law that a forfeiture clause should be very strictly construed.) ** AIR 1933 Cal 890 (891) : 60 
Cal 1110. (Covenants, the breach of which entails a forfeiture, must always be strictly construed.) 
[See also Marsh 474 (475).] 


11. AIR 1919 Mad 886 (887) (DB) ** (1808) 33 ER 752 (755) : 15 Ves 258 : 10 RR 74, Church v. Brown. 

12. Woodfall, Landlord and Tenant, 22nd Edn., Page 384 ** (1845) 66 RR 611 (615, 616): 14 LJQB 189, Deo 
d. Muston v. Galdwin ** (1858) 10 ER 1459 (1468) : 108 RR 252, Croft v. Lumley ** (1828) 173 ER 
1126 (1127) : 31 RR 729, Doe d. Davis v. Elsam. 

13. (1812) 104 ER 1022 (1025) : 14 RR 305. 


14. AIR 1925 Mad 57 (58). (Lease Prohibiting alienation — Lessee transferring part — Right of re-entry does 
not accrue.) ** AIR 1937 Cal 636 (637) (DB). (Do.) ** AIR 1935 Mad 163 (165) : 58 Mad 378 (DB). 
(Lease taken benami — Clause for forfeiture that on lessee becoming bankrupt lease should ipso facto 
cego a Held on construction of clause that it could not necessarily refer-only to insolvency of real 
lessee. 3 i BEVA 

15. AIR 1943 Oudh 105 (106) ** (1907) 10 Oudh Cas 31 (32) (DB). (Tenant transferring his abadi site which 
he was not entitled to transfer under the wazib-ul-arz — Held, there was no forfeiture under S. 111 (g) as 
the tenant was not a lessee of the abadi site.) ** AIR 1936 All 385 (386) (DB)...» 
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declaration of title and recovery of vacant possession, from the very inception of the suit 
there was no admission on either side of the existence of relationship of lessor and lessee 
and the parties were always at loggerheads, each one claiming independent title in himself, 
as against the other, there is no scope for coming anywhere near S. 111 (g). To attract S. 111 
(g) there ought to have been an indisputable relationship of lessor and lessee at some point 
of time or other and subsequently, the lessee ought to have renounced his character as 
such.(16) 

When any of the grounds for eviction of tenant enumerated in the Rent Control Stat- 
ute is made out or established, it is then not a case of forfeiture of lease within the meaning 
of S. 111 (g) and S. 114-A on the ground of breach of any express condition of the lease, but 
is only a case of forfeiture of the protection conferred on a tenant by the statute against 
forfeiture. The provisions of S. 114-A providing for relief against forfeiture cannot apply to 
tenancies governed by such statutes. (17) 

Where all the conditions of this clause are satisfied, the lease is determined and the 
lessor is entitled to eject the lessee, unless the forfeiture has been waived or relieved against. 
It has, however, been observed in the undermentioned case (18) that ejectment is a matter 
of discretion of the Court in such a case. It is submitted that this is not correct unless the 
decision can be assumed to mean a discretion to grant relief against the forfeiture. 

When the lease was terminated by forfeiture and lessor had obtained a decree against 
lessee the sub-lessee cannot successfully assail the said decree nor can he resist or obstruct 
the decree-holder from recovering possession.(19) 

A lease cannot be determined in part, by forfeiture.(20) Where there is a single ten- 
ancy and consolidated rent is paid in respect of two shops and the tenant denies landlord’s 
title in respect of one shop only, even then tenancy of both the shops shall stand forfeited.(21) 


This clause provides for forfeiture only in the three contingencies specified therein. 
Waste by the lessee is not one of these contingencies. (See S. 108, Cl. (0), Note 8.) But 
under the custom governing certain agricultural leases, as for instance the kanom in Malbar, 
wilful and extensive waste by the kanomadar is a ground of forfeiture.(22) 

A wakf created by a tenant is not such a dealing with the property as to entail a 
forfeiture of tenancy.(23) 

The concept of termination of tenancy on account of forfeiture and the concept of 
termination of tenancy by a notice to quit under Section 106 of the Transfer of Property Act 
are two distinct and independent concepts. Merely because there exists Section 114 in the 
Transfer of Property Act, the Court cannot give the benefit of the same to the tenant, forget- 


16. (1984) 2 Mad LJ 432 (439). 

17. AIR 1984 Sikkim 1 (6) : 1983 (2) Ren CJ 304. 

18. AIR 1928 All 716 (717). 

19. (1984) 1 Ren CR 534 (536) (DB) (Cal). 

20. AIR 1936 Mad 252 (255) **(1882) 4 All 174 (176) (DB). 
21. (1987) 1 All Ren C 208 (209). 


22. (1899) 9 Mad LJ 306 (308, 309). (Where a kanom is so forfeited on the ground of waste, the Kanomdar 
does not lose his right to recover the Kanom amount or any renewal fees he might have paid to the owner 
of the land.) 


23. AIR 1947 All 49 (50). 
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ting that Section 114 does not come into play unless the forfeiture is incurred by the tenant 
in pursuance of a forfeiture clause contained in the agreement of lease.(24) Tenancy was 
determined by notice u/S. 106 without forfeiture. In such case, lessee/tenant would not be 
entitled to benefit of S.114.(25) For applicability of S. 111(g), category (1) it is necessary 
that lease must be in writing. S. 111(g) and consequent S. 114 does not apply in case of oral 
lease.(26) 

Clause (g) differs from clause (b) thus, clause (b) applies where the time is limited 
conditionally on the happening of some event. The term does not come to an end on the 
happening of an event. Under clause (g), on the other hand, the term is brought to an end by 
a defeasance clause. Where a lease for 99 years was granted to a company and it was to 
cease to be operative on the Company’s liquidation and the company went into voluntary 
liquidation, it was held that clause (g) and not clause (b) applied and a notice to determine 
the lease under clause (g) was necessary.(27) A somewhat contrary view is taken in the 
following decision (28) that if the term is defeated on account of a default on the part of a 
lessee then alone the case will come under clause (g), but if the term is defeated by the 
happening of a particular event then it is a case in which time is limited conditionally on the 
happening of same event within the meaning of clause (d). 

Clause (g) is not exhaustive regarding forfeiture of lease on violation of conditions in 
the contract, non-fulfilment of which may result in determination of lease. A condition in 
the lease that lessee should start construction within three years or otherwise lease will 
stand cancelled can be enforced if the construction is not started.(29) 

The tenant has taken sale deed of a part of the tenanted property. He continued to pay 
rent though at enhanced rate. Area under lease was also increased. The tenant admitted the 
tenancy and had not renounced his character as tenant. There was no repudiation of rela- 
tionship between landlord and tenant. Thus, there was no forfeiture.(30) 

The lessor is not debarred from determining the lease or filing a suit for ejectment 
merely because the lessee has made construction to the knowledge of the lessor.(31) 

Where the lease stood validly forfeited and the rights of the lessee, the H. P. Corpn. 
were legally and validly extinguished, the Corporation could not derive any benefit from 


24. AIR 1984 Bom 400 : (1984) 2 Bom CR 352 ** (1989) 4 JT 74 (82) (Suit filed for enforcement of right 
u/S.13(2) & (3) (a) of Bombay Rents, Hotel and Lodging House Rates Control Act, 1947.) ** 1995 All LJ 
24 (26) (In absence of condition, namely on non-payment of rents, the lessor was entitled to re-enter, 
S. 114 would not apply.) ** (1990) 105 Mad LW 560 (563) ** 1988 TLNJ 434 (436) (Mad) ** (1987) 100 
Mad LW 86 (90). 


25. 2009 (6) ALJ 366 : 2010 AIHC 296 ** 2009 (2) All Rent Cas 642 (644) : 2009 (76) All LR 384. 
26. AIR 2006 All 115 : 2006 AIHC 1572 ** 2006 (6) ALJ 661 : 2007 AIHC 329. 
27. AIR 1952 Cal 207 (208, 209, 210). 


28. AIR 1959 Raj 24 (26, 27) : ILR (1959) 9 Raj 31. (Where a lease is executed for the term of 5 years in 
respect of an open plot and the lessee also agrees to vacate the premises before expiry of 5 years if the 
landlord requires it for construction or for sale, the term of the lease is limited conditionally on happening 
of some event and hence, falls under S. 111 (b). No notice either under Cl. (g) or Cl. (h) of S. 111 is, 
therefore, necessary before eviction of tenant, AIR 1952 Cal 207, Diss. from.) 

29. 1966 All LJ 531. 

30. 2000 AIHC 3562 (3567) (Mad). 


31. AIR 1972 SC 1727 (1730) : (1973) 2 SC} 599. 
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S. 7(3) of the Caltex Acquisition of Shares of (Caltex Oil Refining of India Ltd.) Act.(32) 


The case of the lessor that since the lease is determined by efflux of time, the tenant is 
liable to be evicted was found not sustainable. The plea of forfeiture was raised in the 
alternative. However, it was found that the tenant never challenged the title of the landlord; 
no notice of intention of landlord to determine lease on ground of forfeiture was ever issued 
by the landlord and thus, no case of forfeiture was made out. The tenant could not, there- 
fore, be evicted. (33) 

Where the tenanted building is situated within the area of Rent Control Act, and the 
landlord exercises the option of forfeiture of lease on ground that the tenant has set title in 
himself or third person, the landlord can recover the building only under the provisions of 
the Rent Control Act, since that Act gives statutory protection to tenant. (34) 


The Kerala Buildings (Lease & Rent Control) Act, 1965 is a complete code in itself. 
Normally, civil Court has no jurisdiction to entertain a suit for eviction of tenant. Only 
under the second proviso to S. 11(1) of the Kerala Act, Civil Court gets jurisdiction to try 
and decide a suit for eviction of tenant. But in view of the 2nd proviso to S. 11(1) the Civil 
Court cannot grant eviction on any ground other than those mentioned in S. 11(1). Eviction 
cannot be granted on ground that there is no relationship of landlord and tenant between the 
parties. Since the Kerala Act is a complete code, S. 111(g) cannot be invoked to evict the 
tenant. (35) 


S. 111(g) is not inconsistent with the scheme of the Bombay Rent Control Act.(36) 


The authorities under the Rent Act do not have the jurisdiction to entertain a petition 
for eviction during the subsisting lease which did not have a forfeiture clause.(37) 


Relief against forfeiture would not be granted where a breach of covenant involved 
immoral user.(38) 


12. Forfeiture — Permanent lease. 


A permanent lease is liable, like any other lease, to be forfeited on breach of a condi- 
tion which provides that on breach thereof the lessor may re-enter (1) or on the ground of 


32. 1993 (2) BLJR 1066 (1072). 
33. AIR 2002 Cal 144 (155) : 2001 (3) Cal LT 484. 
34. 1998 (1) CTC 195 (212) (Mad). 
35. 1985 Ker LT 896 (898). 
36. 2009 (5) Bom CR 502 (507). 
37. 2009 (1) Ren CR 67 (77) : 2009 (1) Pun LR 357. 
38. (1981) 1 All ER 619 (624). 
Section 111 — Note 12 


1. 1982 All LJ 469 : (1982) 8 All LR 327 (Breach complained of was the use of premises for purpose other 

than that leased — Right of re-entry not given on breach of that covenant — Permanent lease does not 
stand forfeited on any such breach.) ** AIR 1964 Andh Pra 528 (530) ** (1883) 7 Bom 256 (260) (DB) 
(Condition against alienation.) ** (1883) 7 Bom 262 (265) (DB) (Do.) ** AIR 1917 Cal 236 (239) (DB). 
[See (1909) 36 Cal 1003 (1015) : 36 Ind App 148 (PC). (26 Cal 440 (447), Approved.)} 
[See also AIR 1967 Guj 36 (39) : ILR 1965 Guj 473 (DB). (The provision under the lease. that the lessor 
has no right to get the land vacated as long as the lessee pays the amount of rent every year in advance, is 
a mere covenant and not a condition of a lease and does not detract from the permanent nature of the lease 
and confer a right of re-entry.) ** AIR 1942 Oudh 374 (377, 378) : 17 Luck 805 (DB). (A rondan 
against non-transferability in a perpetual lease is not illegal or void and is binding on the parties j 
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denial of title. (2) But where the contractual relation created is in the nature of a perpetual 
tenure rather than the creation of relationship of landlord and tenant and the position is 
really that of a grantor and grantee the law of forfeiture on non-payment of rents is not 
applicable in the absence of a definite contract to that effect.(3) 

The termination of tenancy by forfeiture under S. 111(g) applies only when lease of a 
permanent nature and the terms of lease condition provide that the tenancy can be deter- 
mined only on breach of such condition. Where the lease is only for 11 months and there is 
no stipulation in the agreement that lease is determinable only when the conditions are 
violated, nor any condition of re-entry, the tenancy could not be terminated by forfeiture.(4) 

13. Forfeiture for breach of condition. 

Under the English law, a lease may be determined for a forfeiture incurred either by— 

(1) breach of a condition in the lease or, 

(2) breach of a covenant in case, and, in case only, the lease contains a proviso for re- 

entry for a breach of such covenant.(1) 

A breach of a condition will, under the English law, entail a forfeiture even though 
there is no express clause for re-entry.(2) In this country before the Act was passed, it was 
held that there was no forfeiture, even in the case of a condition, unless there was a proviso 
for re-entry on its breach.(3) 

This clause also does not recognize the above distinction in English law. It speaks 
only of conditions and not of covenants and further provides that there would be a forfei- 
ture only if the condition provides that on breach thereof the lessor may re-enter.(4) It has, 
however, been regarded generally as not limited to conditions in the strict sense in which 


2. AIR 1965 SC 1923 (1928) : ILR (1965) 1 All 909 ** AIR 1945 All 285 (286) : ILR (1945) All 222. (24 
Cal 440, 36 Cal 1003 (PC) and AIR 1934 All 103, Rel. on.) ** AIR 1933 Bom 97 (99) : 57 Bom 194 (DB) 
** AIR 1930 All 479 (481) (DB) ** (1897) 24 Cal 440 (448) ** AIR 1933 Lah 221 (222) : 13 Lah 796 
(DB) ** (1910) 6 Ind Cas 1010 (1010) (Lah) ** AIR 1917 Cal 86 (87) (DB) ** (1898) 2 Cal WN 292 
(294) (SB). (24 Cal 440, Affirmed.) ** AIR 1919 Mad 266 (268) (DB). (Denial of derivative title will 
work forfeiture as much as denial of original landlord's title.) ** AIR 1919 Mad 897 (899) (DB). (Dis- 
Logon of title even of heirs or assignees of landlord works forfeiture.) ** AIR 1916 Pat 417 (418) : 1 Pat 

- AIR 1952 Orissa 99 (106) : ILR (1949) 1 Cut 139 (DB). 

4. 1997 AIHC 823 (827) : 1996 (2) All Rent Cal 352. 

Section 111 — Note 13 

- Woodfall, Landlord and Tenant, 22nd Edn., page 382. 


2 (0) 6 LJ (OS) KB 185 (186, 187) : 8 B & C 308 : 1 Man & Ry 694 : 32 RR 393, Doe d. Hennikar v. 
att. 


. 1864 Suth WR (FB) 8 (9) (FB) ** (1865) 2 Suth WR Act X Rul 101 (102) (DB). 

4. (1950) 86 Cal LJ 198 (208). (In India ‘condition’ is not used in the Transfer of Property Act in the same 
sense as in English Law and overlaps what is called a covenant in English Law. The Transfer of Property 
Act does not distinguish conditions from covenants.) 

[See however AIR 1967 Guj 36 (39) : ILR (1965) Guj 473 (DB). (From the fact that one of the conditions 
of the lease provided that the lessor had no right te get the land vacated so long as the lessee paid the 
amount of rent every year in advance, it cannot be implied that the lessor had a right of re-entry on breach 
of that condition. Such a provision in the lease is a mere covenant and not a condition of the lease and does 
not confer a right of re-entry on the lessor. Moreover, even if there was such an implication, there would 
be no right of re-entry.)] 


w 


_ 


w 
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the word is used in the English law, but as applying to all cases whether conditions or 
covenants, if there is a proviso for re-entry on breach thereof. The proviso for re-entry 
indeed converts, what would otherwise be a mere covenant, into a condition. 


Even in cases not governed by the Act, it has been held as a general principle, that 
unless there is a proviso for re-entry, a breach of a condition or covenant will not entail a 


forfeiture.(5) 


The phrase “conditions of the tenancy” and the word “condition” in Section 111 (g) 
and Section 114-A must be held to relate to obligations accepted as binding terms for 
creating the tenancy and the breach of the term which is agreed to entitle the landlord to 
forfeit the lease.(6) 


A forfeiture for breach of a condition will take place under this section only — 
(a) if the condition is express, and 
(b) the condition provides that the lessor may re-enter on breach thereof.(7) 


Under the section, as it stood prior to its amendment in 1929, the words “or the lease 
shall become void” occurred after the words “on breach thereof the lessor may re-enter.” 
This was based on a distinction which had, at one time, been recognised in England be- 
tween a clause for re-entry and a clause of nullity, namely, that a forfeiture in the former 
case could be relieved against but a forfeiture in the latter case could not.(8) Even in En- 
gland, such a distinction was not recognised in later cases.(9) A lease providing that on 
breach of a condition, it shall become void was held only to be a voidable transaction (10) 
the reason being that the lessee could not be allowed to free himself, by reason of his own 


5. AIR 1954 Cal 541 (542) : ILR (1956) 2 Cal 107 (DB). (Tenancy for construction of pucca building created 
before T. P. Act — Provision against transfer without right of re-entry — Suit for possession by landlord. 
on transfer by lessee — Section 111 applies as rule of justice, equity and good conscience — Suit held not 
maintainable as there was no right of re-entry.) ** 1908 Pun Re No. 53, p. 264 (264) ** AIR 1914 Lah 472 
(472) : 1914 Pun Re No.33 ** AIR 1929 Oudh 529 (532,533) : 4 Luck 649 (DB) ** AIR 1918 Oudh 300 
(301) ** (1920) 55 Ind Cas 518 (519) (DB) (Oudh) ** (1912) 15 Oudh Cas 91 (95) (DB). 


6. (1970) 72 Bom LR 505 (DB). 


7. AIR 1960 J & K 50 (51) (FB). (The words ‘liable to resumption’ in Rule 25 of the Wasidari Rules connote 
that after the lessee commits a breach of the terms of the lease, the lessor. (i.e., the State Government) is 
entitled to resume the property, i.e. to re-enter the property and take possession of it.) ** 2000 (84) DLT 
249 (254) ** AIR 1977 Pat 208 :1977 Pat LJR 619 ** AIR 1967 Guj 36 (39) : ILR (1965) Guj 473 (DB) 
** AIR 1966 Assam 105 (106) (DB) ** AIR 1957 Orissa 35 (38) ** (1954) 58 Cal WN 624 (638) (DB) ** 
(1954) 7 Sau LR 186 (190) ** AIR 1953 Bom 129 (133) : ILR (1953) Bom 98 (DB) ** AIR 1952 Cal 47 
(49) : 1952 BLR (Cal) 52. (The covenant of the lease restricted subletting by the lessee and right of re- 
entry to the lessor on breach of that condition — On request by lessee, the lessor gave specific permission 
to sublet a portion of the premises to the particular party, but the lessee sublet that portion to a person other 
than person permitted by lessor — Held, that as permission to sublet was specific and not general the act 
of the lessee amounted to breach of condition.) ** AIR 1951 Nag 207 (209) : ILR (1950) Nag 870 ** AIR 
1914 Cal 850 (851) (DB). (Statement in a lease that if the lessee fails to dwell upon the land then he shall 
have no interest or connection with the land is not an express condition.) ** AIR 1919 Cal 1028 (1029) 
(DB). (No provision for re-entry — No forfeiture.) ** 1889 Bom PJ 249, Reprint, p. 295 (296). (No right 
of re-entry attached to breach of covenant not to sell No forfeiture.) 


8. AIR 1922 Pat 528-529): 1 Pat 363 (DB). 
9. AIR 1922 Pat 528 (528,529) : 1 Pat 363 (DB). 


10. (1841) 66 ER 969 (97:7):'90 RR 879. Bowser v. Colby ** (1836) 150 ER 490 (493) : 1 M & W 402 : 46 
RR 326, Deo d. Nash v. Birch ** (1877) 47 LJPC 8 (16) : 37 LT 727, Davenport v. The Queen. 
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wrongful act, from his obligation.(11) Further, Section 114 provided for relief against for- 
feiture irrespective of the fact whether there was a clause for re-entry or a clause for nullity 
on breach of the condition. The words “‘or the lease shall become void” have been removed 
by the amendment of the section in 1929 as they served no useful purpose. 

The condition, in order to effect a forfeiture, must be a valid one.(12) In Maharajah of 
Jeypore v. Rukmini.(13) it was held by their Lordships of the Privy Council that the breach 
of a condition of attendance by the lessee on the lessor on ceremonial occasions did not 
operate to cause a forfeiture. 

What is meant by an express condition is, not that the wording of it should be in any 
particuiar form, but that the condition can be gathered from the words of the instrument, 
giving to them their ordinary meaning so that the Court may be certain that such condition 
was part of the stipulation between the parties and was understood to be so by them.(14) 


The words “express condition” under S. 111(g) themselves stipulate that condition 
must be clear, manifest, explicit, unambiguous and there is no question of drawing any 
inference.(15) i 

Where lease of open land is granted for constructing building for residential purpose 
and the tenant uses it for commercial purpose, the lease does not stand forfeited by such 
unauthorised use. The policy of legislature seems to be to put an end to unauthorised use of 
leased land rather than merely to enable authorities to get back possession of the leased 
lands. Reference to sub-sec. (11) of S. 14 of the E. P. Urban Rent Restriction Act (1949) 
makes this clear.(16) 

Grant of lease of land by State Govt. Transfer or assignment of land by lessee to 
petitioner. Notice issued by Govt. for taking action for breach of terms of lease. Lessee was 
not in physical possession nor he had constructed any structure and invested money. It was 
petitioner who has been in possession of land and constructed structure therein. He was 
entitled to be protected from being evicted illegally. Petitioner being affected person has 
locus standi to challenge notices.(17) 

Court has discretion to refuse leave to bring proceedings for forfeiture on ground of 
tenants breach of repairing covenant, when all disputed matters could be coveniently and 
economically be resolved in other proceedings begun by the tenant. (18) 


See the undermentioned case.(19) for breach of covenant. 
C 


11. (1821) 106 ER 984 (986) : 4 B & Ald 401 : Gow NP 220 : 23 RR 318, Deo d. Bryan v. Bancks. 

12. See (1913) 24 Mad LJ 642 (652) (DB). (Clause providing for forfeiture "for disobedience of orders of 
landlord" — Fact that clause might justify passing of unreasonable orders held no ground for refusing to 
enforce forfeiture when order was reasonable which lessee disobeyed.) 

13. AIR 1919 PC 1 (5) : 46 Ind App 109. 

14. (1954) 58 Cal WN 624 (639) (DB). (The reasonable construction to put upon the words 'express condition' 
is to hold them to mean a condition contained in an express term of the lease, whether in explicit and 
positive terms or as implied covenant, provided in the latter case that the court can reasonably hold it to be 
a part of the stipulation between the parties.) ** (1910) 8 Ind Cas 309 (310) (DB). 


15. 2008 (3) MPHT 91 (96, 97) : 2008 (3) MPLJ 389. 
16. AIR 1991 SC 744 (752) : 1991 (1) SCC 422. 

17. AIR 2005 (NOC) 158 : 2004 AIHC 4817 (Cal). 
18. (1983) 1 WLR 439 (445, 446) (Eng Case). 


19. AIR 2006 Del 128. (Lessee constructed building and sold its leasehold rights to petitioner — Petitioner 
was bound by covenants of original lease executed by lessor in favour of lessee — One of covenants 
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(A) Condition against alienation. 

Section 10 provides that a condition against alienation in a lease is valid if it is for the 
benefit of the lessor or those claiming under him. Under this clause it has been held that 
even a valid condition against alienation will not operate to cause a forfeiture or render the 
alienation in breach of it inoperative, unless there is a proviso for re-entry by the lessor for 
the breach of the condition.(20) But it may be questioned whether this view is consistent 
with S. 10 which expressly recognises the validity of conditions restraining alienation in- 
serted in leases for the benefit of the lessor. (See S. 10, Note 13). This clause has no appli- 
cation to tenures, one of the incidents of which is that it is transferable, or to tenures, one of 
the incidents of which is that it is not transferable. An alienation will not cause a forfeiture 
in the former case (21) while in the latter, a transfer will put an end to the tenure though no 
right of re-entry is reserved.(22) 

Where the lessee transfers his rights but the deed of transfer is not registered though 
needing registration there would be no effective transfer, so as to attract forfeiture clause.(23) 

Section 111 (g) requires that for forfeiture, lessee should commit breach of an “ex- 
press condition.” In instant case of perpetual tenancy the lease agreement was executed by 
the lessee alone and he accepted an express condition not to alienate the leasehold property. 
However, there was no express condition to the effect that the lessee will have no right to 
alienate part of the property. Thus, forfeiture clause could not be invoked when there was 
partial alienation. Condition of partial alienation could not be inferred by implication.(24) 


requiring ground floor of building to be used as shop — No particular user i.e. particularised business was 
to be conducted from shop — Running of bank in part of building or using it for storage by Bank — Bank 
can easily be described as shop — Running of bank in basement — Would not, therefore, amount to 
infringement of covenant — Moreso when office order permitted change of user from one trade to an- 
other.) ; 

20. (1961) 65 Cal WN 1050 (1052) (DB) ** AIR 1956 Tripura 9 (15) ** (1911) 10 Ind Cas 489 (490) (Cal). 

(A covenant against alienation in a permanent lease is inoperative when no right of re-entry is reserved. 
Following 36 Cal 745.) ** (1906) 28 All 400 (401)(DB) ** (1905) 9 Cal WN 56 (59, 60) ** AIR 1919 Cal 
405 (405) ** (1890) 17 Cal 826 (827) (DB) ** (1903) 26 Mad 157 (161, 162) (DB) ** (1917) 16 Suth WR 
103 (104) (DB) ** AIR 1920 Mad 1006 (1008) : 43 Mad 503 (SB) ** AIR 1929 Cal 228 (229) (DB). 
(Where a lessor does not reserve to himself right of re-entry on breach of a covenant against alienation, 
the lessor cannot sue the holder of the lease-hold for recovery of possession on the breach of the condi- 
tion.) ** AIR 1921 Cal 474 (476) : 47 Cal 979 (DB). 
[See also (1909) 36 Cal 745 (748) (DB) ** AIR 1917 Cal 609 (609). (Covenant by the tenant not to 
transfer his interest cannot restrain the latter from transferring the same, unless proper conditions are put 
in for enforcing the rights of the landlord on a breach of the covenant.) ** AIR 1953 Pat 199 (202) : ILR 
31 Pat 787 (DB). (There must be something more than a mere transfer of the holding on the part of the 
tenant to forfeit the tenancy and give the landlord the right of re-entry, or a cause of action for claim to 
possession. )] 


Also see Section 10 Note 17 and Section 108 (j) Note 1. 


[But see (1897) 21 Bom 195 (197) (DB). (Obiter — Condition against alienation does not require express 
right of re-entry in the event of breach.)] 


21. AIR 1925 Mad 914 (914). (Karam kozhu tenure. AIR 1922 Mad 290 and AIR 1922 Mad 274 (FB), 
Followed.) 


22. (1913) 36 Mad 380 (382) (DB). (Karamkari tenure.) ** AIR 1921 Oudh 13 (13). 

23. 1979 All LJ (NOC) 78. 

24. AIR 2002 SC 797 (802) : 2002 AIR SCW 451 : 2002 AIR Kant-HCR 738 : 2002 (1) JT 494 
[Vol. 3] 7 T. P. Act / 38 
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A condition against alienation means a condition against alienation by act of parties 
and not one by operation of law or in execution of a decree.(25) There cannot be automatic 
resumption on ground of breach of condition against alienation. Lessor must exercise his 
right to determine the lease.(26) 

A condition against alienation is not broken by an alienation of a part of demised 
premises (27) or by an alienation by only one of several lessees,(28) though where the 
share of each tenant is specified, the landlord may re-enter on the share of the person 
alienating but not on the share of the others.(29) But where the entire demised land is 
transferred by the tenant by separate alienations, in parts, of the demised property, it has 
been held that in such a case the condition against alienation is broken and would work as 
a forfeiture of the lease.(30) A condition against an assignment is not broken by a sub- 
demise of the lease by way of mortgage.(31) A condition against alienation of mulgeni 
right is not broken by the giving of a simple mortgage.(32) A condition against subletting is 
not broken by the letting of lodgings(33) or by letting part of the premises.(34) Nor is a 
condition against alienation broken by an alienation which is not valid and operative.(35) 
A condition against alienation to any person or persons is not broken by an alienation by 
one lessee of his share in favour of his co-lessee.(36) If a tenant forms a partnership firm in 
the shop leased out to him and works in the firm but the rent is paid out of partnership fund 


25. (1890) 12 All 192 (197) (DB). (Covenant not to assign.) ** (1893) 20 Cal 273 (278) (DB). (Sale in 
execution.) ** AIR 1922 Cal 96 (97) (DB). (A condition in a lease restraining transfer is not applicable to 
a case of involuntary transfer.) ** (1798) 101 ER 1264 (1267) : 8 TR 57: 4 RR 586, Doe d. Mitchinson v. 
Carter. (Sale in invitum.) ** (1815) 105 ER 644 (646) : 3 M & S 353 (369) : 16 RR 293, Doe d. Goodbebere 
v. Bevan. 

26. AIR 1976 Bom 398. 

27. (1977) 90 Mad LW 49 (52). (Where the tenant had executed a lease deed in favour of another, in respect 
of only a half share in the properties leased to tenant it would not amount to forfeiture, as contemplated 
under Section 111 (g).) ** AIR 1960 Cal 609 (615) (DB) ** AIR 1918 Mad 373 (376) (DB) ** AIR 1937 
Cal 636 (637) (DB) ** (1897) 24 Cal 152 (154) (DB). (20 Cal 590 followed.) ** AIR 1932 Cal 787 (788) : 


60 Cal 47 (DB). (Usufructuary mortgage of part of holding.) ** AIR 1926 Mad 1202 (1202) : 50 Mad 331 
** AIR 1925 Mad 57 (58). 


28. AIR 1914 All 305 (306). 
29. AIR 1936 Pat 450 (455) : 15 Pat 680 (DB). 
30. AIR 1947 Mad 441 (442). 


[See also AIR 1960 Cal 609 (615, 617) (DB). (Transfer of whole lease with consent of lessor for transfer 
of part only — Lease would be forfeited.)] 


31. AIR 1916 Mad 964 (966) (DB) ** AIR 1928 Cal 681 (683). (AIR 1928 Cal 99, Reversed. On facts, it was 
held that the assignment in the present case by way of mortgage was an absolute one.) 
32. 1934 Mad LW 939 (941). 


33. (1814) 171 ER 24 (25) : 4 Camp 73 (77) : 15 RR 728, Doe d. Pitt. v. Laming. 
34. (1906) 22 ITR 233 (233), Wilson v. Rosentbal, 


35. AIR 1938 PC 20 (22) : 65 Ind App 45 : 17 Pat 69 : 32 Sind LR 276. (Alienation inoperative for want of 
registration.) ** AIR 1936 Pat 372 (377) : 15 Pat 460 (DB). 

36. AIR 1950 Mad 25 (26) : (1949) 2 Mad LJ 402 (DB). (One of two partners after the dissolution of the 
partnership assigning to the other partner the interest of the partnership in premises which had been taken 


on lease by the partnership.) ** AIR 1927 Mad 261 (263). (But alienation in favour of lessee's daughter 
would come within the clause.) oir 
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it does not amount to subletting. (37) If a tenant allowed another person to stay in the house 
for a short period he cannot be said to have parted possession in favour of such person to be 
called subletting. (38) See also the undermentioned case.(39) For an instance of a restrictive 
condition against assignment, see the undermentioned case.(40) 

(B) Non-payment of rent. 


The due payment of rent may be an express condition in the lease, a breach of which 
may cause a forfeiture. (41) There must, in this case also, as in the case of other conditions 
causing a forfeiture, be a provision for re-entry on breach of such conditions.(42) Under the 
English common law, it was necessary for the lessor before he could claim forfeiture for 
non-payment of rent, to demand the rent on the exact day on which the forfeiture accrued at 
the proper place of payment and at a convenient hour before sunset. (43) This rule does not 
apply in this country. (44) 

Where the tenant terminated tenancy and fixed a date for delivery of possession but 


37. (1969) 1 Mad LJ 644 ** AIR 1972 J & K 37: 1971 Kash LJ 227. 
38. AIR 1972 Pat 383 (384) : 1972 BLJR 251. 


39. AIR 2004 Delhi 152. (Defendant agreed to sale plot in question to plaintiff — Defendant was holding said 
plot on perpetual lease from DDA — Said fact, not disclosed at time of agreement to sale — Clause in 
perpetual lease that lessee could not alienate/sell said plot except with prior consent of lessor which shall 
not be given for 10 years from date of lease except in exceptional circumstances — Agreement to sell in 
question was executed within 10 years of commencement of lease — Defendant having failed to apply for 
consent and bring to notice of DDA exceptional circumstance of his having entered into agreement to sell 
before registration of lease — Cannot be allowed to plead that agreement was unilateral and perpetual 
lease prohibited him from selling plot.) ** AIR 1936 Pat 493 (494) (DB). (Under a lease with restraint of 
alienation the property was transferred to persons whom the lessors had previously accepted as tenants. 
Held, the covenant applied to a re-assignment to the original lessee and there was forfeiture.) 


40. AIR 1942 Cal 452 (454) (DB). (Stipulation in lease that if lessee or his successors transferred the lands, 
the lessee or transferee would be liable to pay landlord one-fourth of consideration — Otherwise, transfer 
not valid and landlord would be entitled to possession and title under lease would be extinguished — 
Terms to be operative between parties and their representatives — Transfer by assignees from original 
tenant's heirs — Treating condition as a restrictive condition against alienation, it was perfectly valid and 
binding upon the persons deriving title through or from the original parties — Apart from it, stipulation 
amounted to a covenant running with the land.) 

41. AIR 1953 Sau 94 (95). (Buta Hak Tenure — No forfeiture on account of non-payment of rent unless there 
is a clause in the deed.) ** AIR 2006 Cal 176 ** (1949) 27 Mys LJ 85 (95) (DB). (Mere non-payment of 
rent does not entail forfeiture, unless the landlord has been able to establish by evidence that payment of 
rent regularly was a condition in the lease.) ** AIR 1947 Cal 441 (442) : ILR (1948) 1 Cal 48 (DB) ** 
(1935) 156 Ind Cas 351 (352) (All). 

[See also AIR 1952 Orissa 99 (106) : ILR (1949) 1 Cut 139 (DB). (Perpetual tenure — Relationship not of 
landlord and tenant but of grantor and grantee — Law of forfeiture on non-payment of rent is not appli- 
cable in absence of a definite contract to this effect.)] 

42. (1977) 1 Mad LJ 537, (Suit for arrears of rent and for recovery of possession— No express condition as to 
re-entry — Case falls under Section 111 (h) and not 111 (g).) ** AIR 1967 Guj 36 (39) : ILR (1965) Guj 
473 (DB) ** 1965 All LJ 249 (254) ** AIR 1953 Bom 332 (333, 334) : 55 Bom LR 341 (DB) ** AIR 
1953 Nag 353 (355) : ILR (1953) Nag 932 (DB) ** AIR 1951 Nag 207 (209) : ILR (1950) Nag 870 ** 
AIR 1947 Cal 441 (442) : ILR (1948) 1 Cal 48 (DB) ** (1872) 18 Suth WR 244 (244) (DB) ** AIR 1935 
Lah 863 (865) (DB). (No clause for re-entry — Lessor's only remedy is to sue for arrears of rent.) ** AIR 
1921 Nag 10 (11): 17 Nag LR 205. 

43. (1826) 172 ER 111 (111): 2C & P 245, Deo d. Chandless v. Robson ** (1867) 2 Agra Ext. O.C. J 1 (11). 


44. (1867) 2 Agra Ext OCJ 1 (11,12). 


596 [S111 N13] Determination of lease 
the landlord failed to take possession, it would be deemed that actual possession was taken 
by landlord. The tenant would not be liable for rent thereafter. Secondly, even if the lease 
was for fixed period of some months and the tenant had paid rent for that period in advance 
but terminated tenancy before expiry of that period, he is entitled to refund of the rent for 
remaining months along with interest.(45) 

Where tenancy was created by previous landlord, and thereafter ownership of prop- 
erty was transferred to new landlord but notice of change of ownership was not given to 
tenant who continued to pay rent to previous landlady against rent receipt given by her, the 
new landlord could not terminate tenancy on ground of arrears of rent.(46) 


Where the iease agreement provided that rent was agreed to be paid by the tenant 
before the Sth of the following month, from the fact that the landlord accepted accumulated 
rent for even as long a period as one year, an implied contract cannot be inferred that rent 
can be paid by the tenant at any time. There can be no contract permitting the tenant to pay 
rent whenever it pleases him to do so. The fact that the landlord used to accept rent even 
after several months only implies that he waived on those occasions the right of eviction 
which then accrued in his favour. Such acceptance did not create any fresh right in favour 
of the tenant. Thus, when the tenant subsequently committed default by not paying rent for 
several months, he was liable to be evicted.(47) 

In instant case, tenanted premises were sold but notice of change of ownership was 
not given to the tenant. He continued to pay rent to the old owner and received rent receipts. 
In absence of relationship of landlord and tenant, the new owner could not seek to evict 
tenant on ground of arrears of rent. He could recover the rent from previous owner.(48) 

Recital in the rent note that non-payment of rent would render the tenant liable to 
ejectment is not a condition regarding re-entry.(49) 

Where the suit for eviction is based on ground of non-payment of rent and not on 
ground of forfeiture of tenancy, S. 114 of the T. P. Act is inapplicable.(50) 


If a landlord refuses to receive rent unjustifiably the lease cannot be forfeited.(51) 


Although allegation of default in payment of rent during subsistence of tenancy was 
made in the plaint, notwithstanding such default, service of notice under S. 106 terminating 
tenancy was pleaded and the suit was filed for eviction on basis of termination of lease. 
Therefore, it could not be pleaded that the suit was filed on basis of forfeiture of tenancy 
under S. 111(h). Moreover, no notice under S. 114 was given by the landlord.(52) 

Where the tenancy is an yearly one there can be no question of default of rent for one 
month as rent for the entire year has to be paid within one month from the end of the yearly 
tenancy. Thus, there can be no eviction on this ground.(53) 


45. 2002 (1) Ren CR 546 (549, 554) (Delhi). 

46. 1997 AIHC 230 (232) (Kant) : 1997 (2) Kant LJ 365. 

47. 2001 AIHC 3720 (3721) : 2001 (2) Ren CJ 116 (Sikkim). 

48. 1997 AIHC 230 (232) : 1997 (2) Kant LJ 365. 

49. ILR (1973) 1 Delhi 740. 

50. 1995 All LJ 24 (26) ** 1991 MP RCJ 84 (86) ** (1990) 1 Cur Civ C (MP) 165 (167). 
51. AIR 1973 Punj 451 (454) : 1973 Rev LR 129. 

52. 2001 Cal HN 565 (567). 

53. AIR 2002 SC 562 (564) : 2002 AIR SCW 143 : 2002 (1) Supreme 69. 
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Lease was for 30 years in the instant case, it did not stipulate any forfeiture clause and 
in absence of forfeiture clause the contractual tenancy subsisted. The tenant was not liable 
to be evicted on ground of default in payment of rent, when an amount exceeding the 
arrears of rent was lying in deposit as advance with the landlord.(54) 

Notice determining tenancy stated that whatever payment defendant lessee makes 
after receipt of notice, it would be received by lessor under protest. In circumstances, mere 
acceptance of amount after issuing of eviction notice would not efface default committed 
by defendant. (55) 

(C) Encroachment by lessee. 

Where a tenant occupies a portion of the house not included in the rent note, his act 
cannot be regarded as a breach of any term of tenancy. He is at the most a trespasser on 
portion unauthorisedly occupied.(56) 

(D) Breach of condition by lessor. 

The Act does not provide for the determination of a lease for a term by the lessee for 
breach of a condition by the lessor. The lessee cannot, therefore, avoid a lease for a breach 
of a covenant by the lessor, e.g., to have a latrine constructed, a well sunk, and a room 
upstairs built. (57) 

(E) Term Lease. 

Where a tenant obtained a land on term lease along with a building thereon, the land- 
lord would not be entitled to seek eviction of the tenant before the expiry of the period of 
the lease, when there is no provision for the forfeiture of lease in the lease deed. (58) 

The lease deed in instant case did not provide for forfeiture. The lease was for 11 
months. The tenant had paid rent for entire period of 11 months. Held, there could be no 
occasion to forfeit the lease in the facts of the case.(59) 

14. Forfeiture for denial of title. 

The law as to forfeiture of a lease by denial of the lessor’s title is not the ancient law 
of India but has been adopted from the law of England(1) and was applied even before the 
enactment of this Act (2) on the ground that the rules of forfeiture in England were in 
consonance with justice, equity and good conscience.(3) 


54. AIR 1989 SC 1510 (1513) : 1989 (2) SCC 686. 
55. AIR 2008 (NOC) 1646 (AP) : 2008 (1) Andh LD 828. 
56. AIR 1953 Sau 119 (120) (DB). 
57. AIR 1925 Mad 833 (834). 
58. AIR 1993 Kant 90 (101) : 1992 (2) Kant LJ 158 (AIR 1986 Kant 191, Overruled.) 
59. 2000 All LJ 2109 (2110) : 2000 AIHC 4158 : 2000 (2) All CJ 1021. 
Section 111 — Note 14 


1. AIR 1919 PC 1 (3) : 46 Ind App 109 ** AIR 1924 Lah 281 (283). (Principle enunciated in Section 111 (g) 
applies in the Punjab.) 

2. AIR 1919 PC 1 (3) : 46 Ind App 109 ** (1865) 2 Mad HCR 109 (110) (DB) ** (1863) 1 Mad HCR 445 
(446) (DB). (The holder on kanom in Malabar who denied his jenmi's title entirely forfeited his right to 
hold for twelve years.) ** (1881) 6 Cal 436 (439) (DB). 

3. AIR 1965 SC 1923 (1928) : ILR (1965) 1 All 909. (Principles embodied under S. 111 (g) are equally 
applicable to tenancies to which T. P. Act does not apply.) ** AIR 1919 PC 1 (4) : 46 Ind App 109. 
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Under the English law, it is only a tenancy for term of years that is forfeited by a 
denial or disclaimer by the tenant of the landlord’s title. A disclaimer of the landlord’s title 
in the case of a tenancy from year to year operates to put an end to the tenancy, not by 
forfeiture, but as evidence of an election to put an end to the tenancy and supersede the 
necessity of a notice to quit. (4) This Act, while importing general doctrine of English law 
of forfeiture by denial of title by the tenant does not recognize the above distinction be- 
tween a lease for a term of years and other leases, as regards forfeiture.(5) 


The landlord’s right of forfeiture arising from disclaimer of title is no part of the 
contract of tenancy but is a right which the law implies in all cases from the relation of 
landlord and tenant.(6) 

It is well settled principle of law that no person can deny the title of the landlord.(7) 
Where the lessee sets up a claim to title of the property under a sale deed. This may amount 
to a denial of landlord and tenant relationship and such repudiation of the said relationship 
may also entail forfeiture of lease under S. 111(g).(8) 

In order to constitute a disclaimer of title, there must be a direct repudiation of 
the relation of landlord and tenant or a distinct claim to hold the estate on a ground 
wholly inconsistent with the existence of such relation, which, by necessary implication is 
a repudiation of it.(9) A disclaimer is thus a renunciation by the party of his character of 
tenant either by setting up a title in another, or by claiming title in himself.(10) And the 
denial must be by clear and unambiguous words,(11) and to the knowledge of the land- 


4. AIR 1919 PC 1 (4, 5) : 46 Ind App 109. 

5. AIR 1919 Mad 897 (900) (DB). 

6. (1896) 20 Bom 354 (361) (FB). 

7. 1996 Pun LJ 650 (651). 

8. 1993 (1) Mad LW 569 : 1993 (1) Mad LJ 640 (641). 


9. ILR (1962) 12 Raj 172 (176) ** 2001 (1) Mad LW 582 (594) (Tenant not denying title of landlord/lessor 
nor set up title in himself or third party — No question of forfeiture of tenancy.) ** (1836) 150 ER 614 
(617): 1 M & W 695:46RR 464, Doe d. Gray v. Stanton. (Per Baron Parke.) ** AIR 1916 Mad 749 (750) 
(DB). (5 LJ Ex 253 and 9 Cal WN 928, Relied on.) ** AIR 1919 Mad 897 (900) (DB). (Doe d. Gray v. 
Stanton, (1836) 1 M & W 695, Relied on.) ** AIR 1919 Mad 1106 (1107, 1108) : 41 Mad 629 (DB). 


[See also (1954) 20 Cut LT 214 (219) (DB). (Resisting landlord's attempt to change the entry in the House 
Tax Demand Register and to make it in his favour constituted repudiation of title.)] 


10. Woodfall, Landlord and Tenant, 22nd Edn., page 463 ** AIR 1970 Punj 511 (512, 513) : 72 Pun LR 223. 


[See also 1959 All LJ 343 (347). (A tenancy may terminate if the tenant renounces it.) ** AIR 1953 All 
797 (800). (When the title of the real heir or of the original lessor is denied, it certainly amounts to setting 


up a title in somebody else because the property does not remain in vacuo. Reserved on another point in 
ILR (1961) 2 All 554.)] 


11. AIR 1965 SC 1923 (1928) : ILR (1965) 1 All 909 ** AIR 1919 PC 1 (4) : 46 Ind App 109 ** AIR 1980 
All 270 : (1980) 6 All LR 214 **AIR 1960 Andh Pra 166 (167) ** AIR 1952 All 141 (143): 1951 All WR 
(HC) 225. (Denial of landlord's title in earlier suit.) ** 1951 All WR (HC) 24 (26) ** AIR 1945 All 293 
(297) : ILR (1945) All 248 (DB) ** (1945) 47 Pun LR 87 (88) ** (1913) 35 All 145 (148) (DB). (The 
execution of a mortgage by the tenant is not a clear denial of title.) ** AIR 1920 Mad 256 (256) : 43 Mad 
480 (DB) ** (1923) 71 Ind Cas 270 (271) (DB) (Mad) ** AIR 1919 Mad 1106 (1108) : 41 Mad 629 (DB) 
** AIR 1924 Lah 281 (284) ** AIR 1923 Lah 281 (284) ** AIR 1923 Lah 454 (455) : 4 Lah 160 (DB). 
(Description of tenant as owner in a memorandum of appeal in land acquisition proceedings does not 
constitute disclaimer.) ** AIR 1927 All 806 (807) ** AIR 1916 Nag 15 (16) : 13 Nag LR 11 ** AIR 1934 
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lord.(12) Thus, a statement by a tenant to the landlord “you are not my landlord. I am 
nobody’s tenant” is a disclaimer of title.(13) Merely because the tenant claimed rights con- 
ferred by a statute, he could not be held to have disclaimed the landlord’s title.(14) In case 
of leases to which the provisions of this Act do not apply, it has been held that a disclaimer 
of landlord’s title unless it is a judicial proceeding or other public document, which is 
covered by the term record in English law, is not enough to work a forfeiture.(15) Where 
the defendant accepted plaintiff as the landlord of the suit flat and thus accepted tenancy, 
mere denial on the part of the defendant of plaintiff’s title and ownership vis-a-vis suit flat 
would not amount to disclaimer incurring forfeiture of tenancy.(16) Tenant getting his name 
recorded in Revenue records. Ceased to be tenant.(17) 


Where the lessee has incurred forfeiture by setting up title in himself and by renounc- 
ing his character as a lessee and the lessor has given notice to quit the two factors required 
under S. 111 (g) are fulfilled. Therefore, even if the notice to quit is not found to be a valid 
notice under S. 106 the lessee would come within the mischief of S. 111(g) and institution 
of suit for eviction on that score could not be questioned.(18) 

Ina suit for eviction from the rented shop, the tenant pleaded that open land was given 
to him on permanent lease and he constructed the shop thereon and was owner of the shop. 
Thus, the tenant was claiming not only permanent tenancy on the land underneath and 


Lah 289 (290) : 15 Lah 683. (The mortgaging of premises by a tenant does not amount to an unequivocal 
and unambiguous denial of the landlord's title.) ** AIR 1927 Nag 50 (51, 52) ** AIR 1935 Bom 41 (42) : 
59 Bom 194 (DB). 


[See also AIR 1953 All 797 (793). (Owner of property by Will bequeathing property to deity — Deity by 
its sarbarkar suing tenant for rent — Tenant in his written statement stating that Will was never executed 
and that plaintiff was not owner of property — Further assertion that sarbarkar was very clever man — 
Denial could not be read as mere omission to admit plaintiff's title with a view to putting him to proof of 
it but is disclaimer of title. Reserved on another point in ILR (1961) 2 All 554.)] 

12. AIR 1965 SC 1923 (1928) : ILR (1965) 1 All 909 ** AIR 1994 SC 227 (230) : 1993 AIR SCW 3676: 
1993 (4) SCC 349 (An incidental statement per se does not operate as forfeiture.) ** 1997 (2) All Rent 
Cas 41 (44) ** AIR 1991 Gauhati 17 (23) (Suit for eviction of tenant is maintainable.) ** AIR 1960 Andh 
Pra 166 (167) ** AIR 1920 Mad 256 (256) : 43 Mad 480 (DB) ** AIR 1932 Bom 599 (602) (DB) ** AIR 
1935 Bom 41 (42) : 59 Bom 194 (DB) ** AIR 1919 Mad 1106 (1108) : 41 Mad 629 (DB) ** (1923) 71 Ind 
Cas 270 (271) (DB) (Mad) ** (1885) 9 Bom 419 (421) (DB) ** AIR 1934 Lah 289 (290) : 15 Lah 683. 

13. ILR (1962) 12 Raj 172 (176) ** (1840) 173 ER 1047 (1049) : 9 Car and P. 773, Doe d. Bennett v. Long ** 
AIR 1934 All 103 (104). 

14. AIR 1986 Him Pra 17 (20) : 1985 Sim LC 93. 

15. AIR 1946 Lah 330 (337) : ILR (1947) Lah 235 (FB) ** (1945) 47 Pun LR 87 (88). (Case from Punjab — 

The rule of English law is that a tenant will forfeit his holding if he denies his landlord's title in clear, 
unmistakable, terms, whether by matter of record, or by certain matters in pais. Forfeiture by matter in 
Pais occurs, according to English law, when a tenant purports to make a tortious conveyance, and this part 
of the rule was never applicable in India.) 
[See however AIR 1946 Mad 57 (58). (In cases to which the T.P. Act does not apply it is not necessary to 
entail a forfeiture that the denial of the landlord's title should be embodied in a judicial proceeding. A 
denial of landlord's title contained in a notice sent by the tenant in reply to the landlord's notice is suffi- 
cient to entail forfeiture of the tenancy. 34 Mad 161, Approved; AIR 1919 PC 1, Expl.] 


16. 2004 (1) All MR 536 (548) : 2004 (1) Bom LR 772. 
17. AIR 2005 (NOC) 495 : 2005 (3) Pun LR 466. 
18. AIR 1978 Orissa 103 : 45 Cut LT 648. 
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ownership of the shop but also his permanent right not be evicted from the land underneath. 
The tenant was claiming title in himself. The defence of the tenant came within ambit of S. 
111(g) and therefore, he was liable to eviction since tenancy stood determined by his de- 
fence. No notice under S. 106 was necessary.(19) When a tenant sets up title in himself and 
denies the title of the landlord, that itself will result in the forfeiture of his tenancy rights 
and, thereafter, he shall not be entitled to a notice of termination under S. 106 since the 
termination in case of forfeiture is automatic.(20) 

For applying the provisions of S. 111(g) the plaintiffs should first have accepted the 
existence of relationship of landlord and tenant and they should have claimed the posses- 
sion on the ground of forfeiture of tenancy by denial of title. Where in a suit for eviction 
there was no assertion by the plaintiffs that the defendant was ever their tenant and in fact 
the plaintiff’s have never accepted the existence of relationship of landlord and tenant 
between them, the defendant could not be said to have forfeited his tenancy rights by denial 
of the plaintiff’s title.(21) 

During subsistence of sub-lease and without vacating the premises, the sub-tenant 
cannot attorn to the paramount title holder merely because the paramount title holder has 
filed eviction suit against the tenant. Since the tenant’s tenancy is governed by Rent Con- 
trol Act, his tenancy will not come to an end merely by filing eviction suit by the para- 
mount title holder and unless and until eviction decree is passed on any of the grounds 
available under the Rent Act.(22) 

Suit premises were allotted to landlord by a Development Authority. Landlord ob- 
tained eviction decree against the tenant. The plea that during pendency of appeal, the 
premises were resumed by the Development Authority. Held, that the plea could not be 
entertained since resumption had not become final and the subsequent event of resumption 
was not brought to the notice of the court as per established rules of procedure.(23) 

Where a tenant accepted existence of tenancy agreement but denied landlord’s title 
without good faith; failed to prove acquisition of title by him and also committed defaults 
in payment of rent, he is liable to be evicted on ground of denial of title and wilful de- 
fault.(24) 

Where a tenant files suit against landlord, a Municipal Committee propounding a title 
adverse to the Committee and pleading that the ownership of the land vested in Custodian, 
it tantamounted to determination of lease. The Municipal Committee could, therefore, file 
a suit for eviction of tenant.(25) 

The tenanted premises, in the instant case, belonged to the father of the plaintiff. 
There was no power-of-attorney in favour of plaintiff executed by his father nor the prop- 
erty was joint. Only because the plaintiff was family member of the owner, he was not 
competent to issue notice terminating tenancy and to file suit for eviction. The relationship 


19. 1997 (1) Ren CR 645 (648) (Him Pra). 

20. 2007 (6) Mad LJ 1762. 

21. AIR 1982 Him Pra 29 : ILR (1981) Him Pra 214, 

22. AIR 2002 SC 569 (575, 576) : 2002 AIR SCW 152 : 2002 (1) Supreme 102. 
23. AIR 2002 SC 665 (670) : 2002 AIR SCW 278 : 2002 (2) SCC 256. 

24. 1996 AIHC 1743 (1744) (Mad.) 

25. AIR 1996 Punj & Har 207 (212) : 1996 (113) Pun LR 707. 
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of landlord and tenant between the parties was not established. The tenant’s denial of 
plaintiff’s title as landlord was justified.(26) 


Suit house earlier belonged to widow who died issueless. She made Hiba (Gift) of suit 

` house in favour of her brother from whom plaintiffs purchased same. Brother of widow 

was collecting rent from defendant for last ten years. Thereafter, plaintiffs started collect- 

ing rent. Admittedly defendant was in possession of suit house and relationship of landlord 

and tenant was established. To prove validity of gift it was not required to show delivery of 

possession by widow. Denial of title of plaintiffs would constitute ground for determina- 
tion of tenancy entitling them to decree.(27) 


As a general rule, a suit filed on basis of tenancy and relationship of landlord and 
tenant should not be converted into a title suit. However, in a suit based on the relationship 
between the landlord and tenant, making prayer for eviction of the grounds set forth in S. 
13 of the Rajasthan Premises (Control of Rent & Eviction) Act ( 17 of 1950), if the tenant 
asserts title in himself and denies title of the landlord, specific issue is accordingly framed 
and evidence on that issue is led by parties, a decree for possession can be granted in favour 
of the plaintiff/landlord on the basis of his title. No prejudice would be caused to the defen- 
dant/tenant.(28) 

(A) Disputing terms of tenancy. 

In England it was held in Vivian v. Moat(29) that a denial by the tenant of his Jandlord’s 
right fo raise the rent coupled with an offer to pay customary rent was a repudiation of the 
landlord’s title. This view has not been followed in India,(30) and it has been held that 
where tenant admits a tenancy but disputes the terms of the tenancy or sets up a more 
favourable tenancy such as a permanent tenancy, it is not such a repudiation of the tenancy 
as would cause forfeiture.(31) 


26. 2002 (4) All MR 131 (135) (Bom). 

27. 2006 AIHC 3462 (Utr). 

28. AIR 1986 Raj 187 (191) : 1986 Rajasthan LR 623 (FB). 
29. (1881) 50 LJ Ch 331 (332) : 16 Ch D 730. 

30. AIR 1919 PC 1 (4) : 46 Ind App 109. 


31. AIR 1965 SC 1923 : ILR (1965) 1 All 909. (Statement by person claiming to have permanent and heri- 
table interest in land, that the land “belonged to him” and that he was “owner” of it. Against the back- 
ground of circumstances and context in which words occurred statement held did not amount to denial of 
landlord's title — No forfeiture — F.A. No. 63 of 1950, Dated 7-4-1961 (AlI-LB) Reversed. ** AIR 1920 
Bom 53 (53, 54). (An assertion by an annual tenant that he is a permanent tenant is not a denial of the 
landlord's title. Such a tenant is therefore entitled to notice before he can be evicted.) ** 1893 Bom PJ 292 
(DB). (The setting up of a permanent lease does not constitute such a denial of title as to relieve the owner 
from giving notice to the tenant.) ** (1886) 13 Cal 248 (253, 254) (DB) ** (1886) 13 Cal 3 (6) (DB). 
(Vivian v. Moat (1881) 44 LT 210, does not apply to this country.) ** 1896 Bom PJ 451. (Setting up by the 
defendant of aright in himself to hold the lands on mirasi tenure on payment of the annual assessment was 
not such a disclaimer as to entitle the landlord to forfeit the tenancy and to sue without determining it by 
notice.) ** (1894) 17 Mad 218 (220) (DB). (Vivian v. Moat (1881) 44 LT 210, Not followed.) ** AIR 
1926 Cal 1181 (1182) (DB). (An assertion by occupancy tenants of a higher right than what they actually 
have, will not cause a forfeiture of their rights as occupancy raiyats.) ** AIR 1916 Nag 15 (16) : 13 Nag 
LR 11. (Claim to hold as an ante-ijara tenant does not amount to a repudiation of the title.) ** AIR 1939 
Oudh 257 (267, 268) : 14 Luck 723 (DB). (Assertion that tenants were holding under heritable and 
transferable lease does not amount to disclaimer of landlord's title.) ** (1889) 12 Mad 353 (354, 355) 
(DB). (Setting up permanent tenancy is not denial of title.) (Vivian v. Moat, (1881) 44 LT 210; 1 Mad 
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(B) Requiring further information or putting the landlord to proof of his title. 


The tenant merely denying the landlord’s title bona fide with the object of seeking 


information of such title or with the object of having such title established before a court of 
law so as to protect himself, would not attract the charge of disclaimer of title.(32) Where a 
person claiming to be the landlord is not the original lessor but is one who claims under a 
derivative title from him and the lessee without repudiating his character as tenant states 
that the original lessor’s title is really vested in another person (33) or where he puts the 
claimant to proof of his title (34) or where he merely requires further information bona fide 


32. 
33. 


34. 


HCR 13 ; 13 Cal 96; 13 Cal 248; 8 Bom 828, Referred.) ** (1904) 27 Mad 23 (24) (DB). (An assertion by 
the tenant of his alleged title as a permanent tenant and his denial of the landlord's title to give a lease of the land 
to a third party is not a denial of title.) ** AIR 1916 Mad 242 (259) (DB) ** (1896) 6 Mad LJ 59 (61) (DB). (The 
setting up of an occupancy right by a tenant is not a disclaimer of title.) ** AIR 1921 Bom 395 (396) : 45 Bom 
303 (DB). (The setting up of a permanent tenancy by a yearly tenant is not tantamount to disclaimer of the 
landlord's title. Such a tenant is therefore entitled to a notice to quit before he can be evicted by the land- 
lord.) ** (1886) 10 Bom 669 (672) (DB). 

[See also (1891) 15 Bom 407 (413, 414) (DB). (Quaere —Setting up permanent tenancy right if a dis- 
claimer of title.)] 

[But see (1884) 8 Bom 228 (230) (DB). (Setting up permanent tenancy — Setting up aright to hold at a 
customary rent in answer to a claim for increased rent is a repudiation of the landlord's title which ab- 
solves the landlord from his obligation to give notice to quit.)] 

AIR 1992 Madh Pra 115 (120) : 1992 (2) Ren. C.R. 34. 

1980 All LJ (NOC) 72 : (1980) 6 All LR 347. (Application by plaintiff for permission to evict defendant 
— Defendant taking plea of benami purchase — Held, defendant neither renounced his character as 


the tenant alleged that the Property was purchased by the husband and son benami in the name of the 
landlady and on that account rents were being paid to her, held, did not amount to “denial of title” within 


AIR 1977 Guj 173 : (1977) 18 Guj LR 140 (DB). (If a tenant believes that one who calls upon him to 


person to prove his title on devolution.) ** (1972) 2 Mad LJ 140 ** AIR 1969 Pat 257 ** (1957) 2 Andh 
WR 397 G99) (DB). (Two Persons claiming rent — Tenant depositing rent in Bank and asking them to 
oes - Noen of title.) ** (1908) 12 Cal WN 525 (527, 528) (DB) ** AIR 1920 Cal 
AIR 1925 Cal 1212 (1213) (DB) ** (1905) 2 Cal LJ 389 (391) (DB) ** AIR 1928 
312 (315) (DB). od = 
[See also AIR 1953 All 797 (798). (Owner of Property by Will bequeathing property to deity — Deity by 
its sarbarkar suing tenant for rent — Tenant in his written statement stating that Will was never executed 
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before he pays the rent to anybody, (35) there is no disclaimer of title. A tenant can deny the 
title of a reversioner if he has not attorned to him or paid him rent. Similarly, a tenant can 
deny the title of his lessor on the ground that he has ceased to be the landlord because of 
transfer. If the tenant denies the title of the assignee or the reversioner within these permis- 
sible limits he should not be made to suffer penalty of forfeiture.(36) Where there is no 
renunciation of the lease but the lessee, being unable to get possession of a part of the 
property claimed by a third person, executed a lease to him in respect of that part, there is 
no denial of title.(37) 


Mere statement by tenants that he was not aware as to who was his landlord does not 
amount to denial of title and decree for eviction could not be passed on that basis. (38) The 
demise property was bequeathed by Will by the original owner; was later on sold and the 
transferee sent a notice to tenant informing him of the sale and demanding arrears of rent. 
Consequently, the tenant asked the transferee to furnish him with copies of sale deed, Will 
and probate or letter of administration to prove his title. Held, that the transferee landlord 
was not entitled to possession of property on ground of denial of title by tenant.(39) 

(C) Denial of extent of interest of landlord. 


An admission in good faith by a tenant, of the superior title of a third person to a 
portion of the lands included in the tenancy without denying the landlord’s title to receive 
the entire rent is not such a denial as would entail a forfeiture.(40) A contrary view is 
however taken in the undermentioned case.(41) 

Where in a suit by plaintiff for possession of trees the defendant denied the title of the 
plaintiff to the trees, by reason of S. 111 (g) the defendants forfeited their right to claim to 
be lessees and the lease of the immovable property had been determined by forfeiture.(42) 
(D) Denial in suit to which lessor is not a party. 


A setting up, in a suit to which the landlord is not a party, of the title of a third person, 
without any denial of payment of rent to him before suit is not such a denial as would entail 
a forfeiture.(43) Where the tenant admits the third party a Wakf Board as his landlord in a 
suit filed by the Wakf Board against the tenant and also attorns in favour of the Wakf 
Board, the said act of the tenant amounts to disclaimer of the title of the landlord who 
inducted him as tenant. Thus, his tenancy stands forfeited and he is liable to be evicted.(44) 


35. AIR 1953 Nag 353 (355) : ILR(1953) Nag 932 (DB) ** AIR1924 Bom 454 (455) : 48 Bom 541 (DB) ** 
AIR 1928 Cal 312 (315) (DB). 


36. AIR 1969 Madh Pra 32 (34) : 1968 MPLJ 840. (AIR 1953 All 797, Not Foll.) 
37. (1908) 7 Cal LJ 648 (651) (DB). 

38. AIR 1991 SC 492 (494) : 1991 (2) SCC 139. 

39. AIR 1994 Guj 18 (26) : 1993 (2) Guj LH 463. 

40. 1951 All WR (HC) 24 (26) ** AIR 1915 Mad 85 (86) (DB). 


41. AIR 1958 All 847 (848, 849). (The moment the tenant sets up a title in a third person whether to the extent 
of the whole or to the extent of the part he does set up a title in third person and therefore he becomes 
liable to ejectment as a result of the determination of the lease by forfeiture on account of his renouncing 
his character as a lessee.) 


42. (1981) 94 Mad LW 66 (71). 
43. AIR 1915 Mad 85 (86) (DB). 
44. (1987) 92 Pun LR 77 (79). 
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(E) Setting up title of co-sharer landlord. 

The setting up of the title of a co-sharer landlord is not a denial of the whole title and 
does not work a forfeiture.(45) 

The denial of title by the tenant has to be in clear and unmistakable term. It is not 
denial of title to say that the landlord was only one of the co-owners.(46) 
(F) Denying execution of kabuliat. 

A denial of execution of a kabuliat is not a denial of title.(47) 


(G) Non-payment of rent. 

A mere non-payment of rent (48) or a refusal to pay rent (49) or the payment of rent to 
a third person(50) is not, in the absence of a renunciation of the relation of landlord and 
tenant, a denial of title, and will not put an end to the tenancy or constitute the possession of 
the tenant adverse to the landlord.(51) In a suit for realisation of arrears of rent the tenant is 
not barred from contending that the landlord’s title is extinguished after commencement of 
tenancy.(52) (See also S. 105, Note 79.) Coupled with other circumstances it may, how- 
ever, constitute a denial of title.(53) 


45. AIR 1915 Cal 660 (661) (DB). 
46. (1979) 1 Ren CR 626 (640) (Raj). 
47. AIR 1926 Cal 1206 (1206) (DB). 


48. 1975 Pun LJ 12. (The tenant claiming hostile title by adverse possession must first give up possession as 
tenant and mere denial of title in the suit is of no avail.) ** AIR 1951 Him Pra 65 (66) ** AIR 1945 All 
293 (297) : ILR (1945) All 248 (DB) ** (1912) 15 Ind Cas 338 (339) (All) ** (1912) 17 Ind Cas 523 (524) 
(All). (But non-payment of rent continued for a very long period might raise an inference that landlord 
has been ousted or has transferred his rights to the tenants.) ** AIR 1916 Nag 15 (16) : 13 Nag LR 11 ** 
AIR 1923 Pat 201 (203) (DB) ** (1913) 35 All 145 (148) (DB) ** 1875 Bom PJ 364 (364) (DB). (Refusal 
to pay rent under belief that rent was already paid — No forfeiture.) ** AIR 1924 Cal 647 (647) (DB) ** 
(1913) 19 Ind Cas 119 (120) (All). 


[See also AIR 1955 Trav Co 170 : 1955 Ker LT 233. (Default in payment of rent — It will not enable 
landlord to claim possession from tenant unless default creates forfeiture of tenancy.)] 


49. AIR 1945 All 293 (297) : ILR (1945) All 248 (DB) ** AIR 1931 Nag 105 (105) ** (1840) 133 ER 278 
(281) : 9 LJ (NS) CP 229: 56 RR 313, Doe d. Williams and Jeffery v. Cooper. 


50. 1947 Rang LR 394 (396) ** AIR 1914 Cal 645 (646) (DB). 


51. AIR 1914 Cal 645 (646) (DB) ** (191 1) 9 Ind Cas 119 (120) (Cal). (Mere non-payment of rent.) ** (1913) 
19 Ind Cas 119 (120) (All). (Do.) ** AIR 1933 Lah 776 (777) (Do.) ** AIR 1935 Lah 441 (443) (Do.) ** 
(1913) 19 Ind Cas 64 (65) (DB) (Cal) (Do.) ** AIR 1920 Lah 217 (217) (Do.) ** (1907) 6 Cal LJ 72 (74) 
(DB) (Do.) ** 1888 Pun Re No. 18 Page 47 (48). (Do.) ** AIR 1932 Lah 586 (587) : 13 Lah 432 (DB) 
(Do.) ** AIR 1936 Lah 461 (462) (Do.) ** AIR 1928 Lah 937 (938) (Do.) ** (1908) 7 Cal LJ 202 (214) 
(DB) (Do ) ** 1898 Bom PJ 355 (DB) (Do.) ** (1905) 9 Cal WN 122 (122) (DB) (Do.) ** AIR 1916 Lah 
353 (355) : 1915 Pun Re No. 97 (DB) (Do.) ** AIR 1925 Nag 452 (453) (Do.) ** (1902) 15 CPLR9 (10) 
(Do.) ** (1879) 2 All 517 (520) (FB)(Do.) ** 1862-64 Suth WR (Sp.No.) 34 (34) (FB). 


52. (1969) 35 Cut LT 580. 


53. (1841) 173 ER 1047 (1049) : 9 C and P 773, Doe d. Bennet v. Long. (Refusal to pay rent coupled with 
statement “you are not my landlord, I am nobody's tenant” would amount to a disclaimer of title.) ** AIR 
1916 Lah 353 (355) : 1915 Pun Re No. 97 (DB). (Rent not paid for 30 years — No serious attempt to 

ver it — Lastly, lessee's denial on oath that he ever intended to Pay rent — These factors held estab- 

rse possession.) 
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(H) Renunciation of tenancy. 


A mere renunciation of tenancy is not a disclaimer of title unless there is a repudiation 
of the character of landlord and tenant by setting up a title in another or by claiming title in 
himself.(54) Where the defendant, in a suit for recovery of possession, claimed title by 
adverse possession and thus denied the relationship of landlord and tenant, he is not en- 
titled to claim protection under the Rent Control Act.(55) In a suit filed by a Trust for 
declaration of title and possession the defendant-tenant denied the title of the Trust and 
claimed title to himself on ground that he had purchased the suit property in public auction. 
Auction sale in favour of the defendant tenant was set aside as invalid in law and the suit by 
the Trust was decreed. Thereafter the defendant could not be restored to his original portion 
as tenant.(56) 

(I) Alienation of lease interest. 

An alienation by the lessee by way of a sale or a mortgage is not necessarily a denial 
of title of the landlord (57) though it may be evidence of such denial. Where the landlord 
executed a sale agreement with the tenant and on inability of tenant to pay purchase money 
filed a suit for possession but there was no clause in sale agreement to show that after 
execution of sale agreement original tenancy rights would ceases to exist and the tenant’s 
possession would be traceable only to sale agreement, the suit filed by landlord was liable 
to be dismissed.(58) 


Where a tenant was inducted by mortgagee during possessory mortgage and on re- 
demption of mortgage, the mortgagor informed in writing to the tenant as to how he be- 
came landlord and the same was not disputed by the tenant, the denial of mortgagor's title 
as landlord by the tenant could not be said to be bona fide.(59) 

(J) Denial by a joint tenant. 
A denial of title by some only of several joint tenants does not work a forfeiture of the 


54. 1983 All LJ 580: 1983 All CJ 211. (Tenant pleading that landlord was not exclusive owner of property 
and he along with landlord was co-owner as a co-parcener — Held, that this was a clear case where the 
tenant had renounced his character as such, as also denied the title of the landlord.) ** AIR 1978 Mad 21 : 
(1978) 1 Mad LJ 391. (Forfeiture for denial of landlord's title — Suit by plaintiff widow for declaration of 
title and possession after partition of estate amongst co-widows — Defendant 2 after taking lease of item 
2 from plaintiff obtaining gift deed from defendant co-widow — This amounts to setting up of title by 
defendant 2 in himself and defendant 1, and amounts to forfeiture of his lease — Not entitled to protection 
under Madras Cultivating Tenants Protection Act.) ** AIR 1914 Cal 51 (52) (DB). (Doe d. Williams v. 
Cooper, (1841) 1 Man and Gran 135 and Doe d. Wyatt v. Stagg, 5 Bing (NC) 564, Followed.) ** (1861) 
142 ER 664 (667) : LICP 66 : 128 RR 932, Jones v. Mills. 


[See AIR 1943 All 279 (280). (Forfeiture comes into existence when the lessee fails to admit in a suit 
against him by the landlord that he is holding the property as such from the lessor.)] 

55. 2003 (3) Kant LJ 316 (320). 

56. AIR 2003 Kant 226 (236) : 2003 (181) Cur Tax Rep 264. 


57. AIR 1916 Nag 15 (16): 13 Nag LR 11 ** (1913) 35 All 145 (148) (DB) ** AIR1934 Lah 289 (290) : 15 
Lah 683 ** 1891 Bom PJ 133 Reprint p. 67 (70) (DB). (On a transfer by a tenant of his right to cultivate 
land to another without any change of possession, nor mutation of name, nor refusal to pay rent nor 
distinct repudiation of the landlord's title as superior holder, the landlord was not entitled to a forfeiture 
but only to a declaration that he was not bound by the alienation.) 


58. 2007 (4) Mad LJ 941 (945, 946). 
59, AIR 1996 Mad 241 (252) : 1996 (1) Mad LJ 453. 
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tenancy.(60) 

A tenant having lawfully entered into lease premises, if denies landlord’s title, his 
position in relation to the leasehold land is as a trespasser. In such situation, one of the co- 
Owners can maintain a suit for eviction against him.(61) 


(K) Denial of title after assignment of lease. 

The denial of title by the lessee, after an assignment by him of the lease to another 
cannot work a forfeiture of the assignee’s interest.(62) 

A tenant became vendee of the portion of property which was let out to him, under a 
registered sale deed. Subsequently, another sale deed was registered in favour of subse- 
quent vendee. The tenant/prior vendee denied the relationship of tenant-landlord between 
himself and the subsequent vendee. Such denial did not result in extinguishment of his 
tenancy rights.(63) 

(L) Denial of title must have occurred before suit for ejectment. 

In a suit for ejectment filed by the léssor, a denial of the landlord’s title in the written 
statement filed by the lessee is not a denial of title of which advantage can be taken in that 
suit itself, because the forfeiture must have occurred before the suit was instituted.(64) A 
disclaimer of landlord’s title must be prior to the suit for ejectment and in clear and unmis- 
takable terms.(65) If a defendant in a suit for possession merely asserts adverse title as 
owner but no evidence is adduced to substantiate the same mere denial in such circum- 
stances would not work into forfeiture of tenancy.(66) But a denial in a previous suit insti- 
tuted by the landlord in consequence of which the suit was dismissed, can be taken advan- 


Se 

60. AIR 1935 Cal 393 (394) ** (1912) 39 Cal 903 (905) (DB) ** (1909) 4 Ind Cas 875 (876) (DB) (Mad) ** 
(1908) 7 Cal LJ 648 (651) (DB). 

61. 1996 AIHC 4918 (4920) : 1997 (1) Ren CR 77 (Orissa). 

62. AIR 1918 Bom 132 (132, 134) : 42 Bom 734 (DB). 

63. AIR 1991 Punj & Har 291 (295) : 1991 (1) 99 Pun LR 615. 


64. AIR 1919 PC 1 (4) : 46 Ind App 109 : 42 Mad 589 ** 1981 All LJ 173 : 1980 All WC 720 ** AIR 1971 
Pat 110 (114) : 1969 BLIR 965 (DB). (A previous notice to quit under Section 106 is necessary.) ** AIR 


[But see AIR 1951 Assam 70 (72) : ILR (1950) 2 Assam 166 (DB). (Suit for ejectment of monthly tenant 
— Defendant denying landlord's title in written Statement — Defendant not entitled to notice to quit.) ** 
1875 Bom PJ 181 (181) (DB) ** (1891) 1 Mad LJ 218 (220) (DB). (2 Mad HCR 109 and 9 Bom 527, 
aa ** (1904) 17 Mad LJ 287 (287) (DB). (1 Mad LJ 218, Followed.) ** (1884) 10 Cal 41 (45) 
65. 1967 Pun LJ 197 ** 1987 Pun LJ 435 (441). 
66. (1967) 69 Pun LR 901. 
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tage of by the lessor in order to maintain a subsequent suit for ejectment.(67) Where in a 
former suit for ejectment the lessee claimed title in himself, but the lease not having been 
determined by forfeiture, a subsequent notice of ejectment is given after the decision in the 
former suit, a second suit for possession within 12 years from such notice is not barred by 
limitation.(68) Where the plaint in an ejectment suit alleges a denial of title by the defen- 
dant before suit and this is not denied in the written statement, it has been held in the 
undermentioned case (69) by the Lahore High Court that the implied admission of a denial 
of title before suit is not such a clear and unambiguous denial before suit as would entitle 
the plaintiff to maintain the suit. A contrary view was expressed by the same Court in an 
earlier case.(70) 


Denial of title need not be antecedent to institution of proceedings. Denial of title in 
course of eviction proceedings is good ground for eviction, if denial is not bona fide.(71) 

Eviction to tenant was sought on grounds of (a) arrears of rent (b) bona fide require- 
ment and (c) nuisance and allowance, some sort of dispute denying the title of the plaintiff 
was raised for the first time in the written statement. However, the plaintiff did not base her 
claim for eviction in the suit on the basis of alleged denial of title even by seeking amend- 
ment of plaint. Trial court dismissed the suit as grounds (a), (b) and (c) were not estab- 
lished. Appellate Court could not grant eviction of tenant on ground of denial of title, 
which was a totally new ground not set out in the plaint.(72) 
(M) Effect of denial of title. 


The general principle is that a tenant denying the title of the landlord becomes liable 
to immediate eviction at the option of the landlord.(73) He cannot claim to be entitled in 


67. AIR 1943 All 279 (280). (Previous suit by lessor for declaration that they were owners of the land — 
Purchasers of demised land in execution of mortgage decree against lessee not admitting lessor’s title and 
stating that their mortgagors were full owners — Held that the failure to admit that they were holding the 
land as lessee was such a denial as to incur a forfeiture.) ** (1878) 2 Cal LR 208 (208) (DB). (Suit for rent 
— Denial of title by tenant — Suit withdrawn and a suit for ejectment filed — Held, suit was maintainable 
as based on disclaimer of title in the former suit.) ** AIR 1918 Pat 174 (175) ** (1908) 35 Cal 807 (811) 
(DB) ** (1912) 13 Ind Cas 688 (688) (Cal) ** (1910) 5 Ind Cas 708 (709) (DB) (Cal). (Where the 
defendant in a suit for rent by the plaintiff, his landlord, had denied his title and claimed to hold under a 
third party — Held that in a suit by the landlord for ejectment of the defendant as a trespasser, the 
defendant was debarred from pleading his tenancy and claiming to hold possession on that ground.) ** 
(1910) 8 Ind Cas 660 (661) (DB) (Cal). 


68. AIR 1975 Raj 136 : 1974 Raj LW 570. 

69. AIR1923 Lah 409 (410). 

70. AIR 1920 Lah, 66 (66). 

71. 2001 (5) Andh LT 770 (785) ** AIR 1989 SC 2187 (2190) : 1989 (4) SCC 732. 
72. 1992 Mah LJ 521 (526) (Bom). 


73. (1888) 12 Bom 352 (356) (DB) ** (1881) 8 Cal LR 150 (151) (DB) ** AIR 1933 Lah 221 (222) : 13 Lah 
796 (DB) ** (1900) 4 Cal WN 42 (42) (DB) ** (1910) 6 Ind Cas 1010 (1010) (Lah) ** AIR1920 Lah 66 
(67) ** AIR 1919 Mad 1106 (1106, 1107) (DB). (Whether the lease is one for term or for life.) ** (1865) 
2 Suth WR Act X Rul 1 (2) (DB) ** (1910) 8 Ind Cas 227 (228) (Lah) ** (1928) 108 Ind Cas 161 (162) 
(Lah) ** (1890) 17 Cal 196 (198) (DB). (Denial of title in a previous rent suit.) ** (1898) 2 Cal WN 292 
(294) (SB). `°’ P 


[See also AIR 1942 Cal 356 (356). (Case under Assam Act (8 of 1869) — Denial of landlords’s title — 
Landlord has option to put an end to lease — Unless intention to do so is shown by landlord, tenancy 
subsists.)] 
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such a case to any notice to quit (74) or to any notice specified in the lease for determining 
the lease.(75) The reason is that by such denial, he must be deemed to waive his right to 
notice.(76) As was observed by Best, C. J., in Doe v. Frowd (77) “there can be no necessity 
for a notice to end that which he (i-e., the tenant) says has no existence.” 

If the tenant continues to retain possession after the denial of title and is prepared to 
pay rent that can only be considered as damages for use and occupation.(78) 

The principles of S. 111(g) can be made applicable in agricultural leases also.(79) 

15. Forfeiture on insolvency of lessee. 


Under the second paragraph of S. 12 a condition in a lease making the lease cease on 
the lessee becoming insolvent is a valid condition. But there was no specific provision in 
this section for determination of the lease on breach of sucha condition. The Special Com- 
mittee in their report on the Amendment Bill of 1929 appear to have thought that such a 
condition did not operate to determine the lease under this clause, though the first part of 
Cl.(g) seems to cover all kinds of condition. Anyhow the Committee having thought it 
desirable to make an express provision on that point, this provision as to a condition against 
insolvency of the lessee was inserted in the section in 1929. In England also, a condition for 
re-entry on forfeiture on the insolvency of the lessee is a valid condition.(1) Where, in a 
lease, there was a condition for re-entry on the insolvency of the lessee, and the lessee’s 
interest was purchased in execution of a decree by X and thereafter the lessee became 
insolvent, it was held that the “lessee” for the purpose of the condition, was under the 
circumstances, really X and that as he did not become insolvent, no forfeiture took place.(2) 

A disclaimer of a lease by the Official Assignee under S. 62 of the Presidency Towns 
Insolvency Act, 1909, puts an end to the lease and the lessor’s interest becomes thereby 
accelerated without anything further being done.(3) 


74. 1954 Ajmer MLJ 53 (58) ** (1896) 20 Bom 354 (362) (FB). (This principle applies even to cases not 
falling within S. 117 of the Act.) ** (1888) 12 Bom 678 (682) (DB) ** (1900) 24 Bom 426 (429) (DB) ** 
AIR 1932 Lah 43 (44) ** AIR 1933 Lah 377 (378) ** (1906) 33 Cal 339 (342) (DB) ** (1910) 6 Ind Cas 
60C (600) (DB) (Mad) ** (1910) 5 Ind Cas 924 (924) (DB) (Mad) ** 1886 Bom PJ 314 (DB) ** 1875 
Bom PJ 181 (181) (DB) ** AIR 1925 Bom 524 (525, 526) : 49 Bom 842 (DB). (Even in cases where T.P. 
Act does not apply.) ** AIR 1926 Mad 143 (144) ** AIR 1917 Cal 116 (117) (DB) ** 1874 Bom PJ 82 
(82) (DB). (A tenant who denies his landlord’s title is liable to be treated as a trespasser and to be ejected 
without the customary notice to quit.) ** 1895 Bom PJ 165 (DB) ** AIR 1927 Sind 248 (250) (DB) ** 
AIR 1914 Mad 81 (83) (DB) ** (1841) 173 ER 1047 (1049) : 9 C & P 773, Doe d. Bennet v. Long ** 
(1894) 17 All 45 (47) (DB) ** (1884) 8 Bom 228 (230) (DB). 


[See (1885) 9 Bom 527 (529) (DB).] 

Also see S. 106, Note 25. 
75. 1954 Ajmer MLJ 53 (58) ** 1911 Pun Re No. 76. 
76. (1910) 5 Ind Cas 924 (924) (DB) (Mad). 
77. (1828) 130 ER 883 (884) : 4 Bing 557. 
78. (1979) 2 Mad LJ 47 (48). 
79. AIR 1986 HP 17 (19) : 1985 Sim LC 93 (96) (DB). 

Section 111 — Note 15 


1, (1787) 1 RR 445 (448) : 2 TR 133, Roe, D. Hunter v. Galliers ** (1884) 32 WR (Eng) Dig 107 107): 13 
QBD 454 : Re Walkar; Ex parte Gould. . ‘ ities 


2. AIR 1925 Cal 750 (751). 
3. (1936) 63 Cal 1123 (1134) (DB). 
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A lease for 99 years was granted to a company. The lease contained a clause for re- 
entry to the effect that upon the company’s liquidation the lease would cease to be opera- 
tive. The company went into voluntary liquidation. It was held that this clause and not 
clause (b) applied and a notice to determine the lease was necessary.(4) 


16. Notice of intention to determine lease on forfeiture. 


Where a forfeiture is incurred, by reason of an act or omission on the part of the 
lessee, the lessor has an option to take advantage of it, for the lessee himself cannot take 
advantage of his own wrong, which would be the result if the lease were to terminate ipso 
facto on such act or omission.(1) The general rule therefore is that the lessor must do some 
act evidencing his intention to determine the lease.(2) This was embodied in the section as 
it stood before 1929 and it was necessary that the lessor should, for determining a lease by 
forfeiture, do some act showing his intention to determine the lease.(3) Under the English 
law, the bringing of an action in ejectment is itself a sufficient act determining the lease.(4) 
There was, however, a difference of opinion in this country, one set of cases (5) holding 
that the act must have been done before the institution of the suit, while another set of 
cases(6) held that the institution of the suit was a sufficient act in itself determining the 


4. AIR 1952 Cal 207 (209, 210). 

N Section 111 — Note 16 

1. AIR 1953 SC 228 (232) : 1953 SCR 1009 ** AIR 1920 PC 190 (192) ** AIR 1935 Cal 609 (609). 

[See also AIR 1949 Assam 61 (62) : ILR(1949) 1 Assam 105 (DB). (An alienation in breach of the 
condition is merely voidable at the instance of the landlord — Acceptance of rent from transferee — 
Landlord will not be entitled to dispossess transferee without recourse to suit for ejectment.)] 

2. AIR 1953 SC 228 (232) : 1953 SCR 1009. (AIR 1947 Mad 68 and AIR 1951 Bom 228, Overruled.) ** 
AIR 1919 PC 117 (119). (Case from British Columbia.) ** AIR 1928 Lah 937 (938) ** 1888 Pun Re No. 
18 page 47 (48) (DB) ** AIR1926 Cal 193 (203) (DB) ** (1902) 12 Mad LJ 194 (196) (DB) ** (1908) 31 
Mad 403 (404) (DB). (33 Cal 339, Followed.) ** AIR 1936 Mad 252 (255) ** AIR 1915 Mad 813 (815): 
38 Mad 445 (DB). (In agricultural leases which are not governed by the T.P. Act, the lessor is not bound 
to do any act prior to instituting the suit showing his intention to take advantage of the forfeiture.) ** 
(1902) 25 Mad 587 (595) (DB). 

[See also AIR 1932 Lah 43 (44). (Though forfeiture may not result without some overt act on the part of 
the landlord, the repudiation of the landlord’s title is sufficient to dispense with notice to quit.)] 

3. AIR 1953 SC 228 (232) : 1953 SCR 1009 ** AIR 1944 Pat 77 (86) : 22 Pat 513 (DB). (Lease executed 
before 1929 — Amended section does not apply.) ** AIR 1935 Mad 454 (456) (DB). (Orally informing 
the lessees that owing to their default the lease was forfeited is sufficient to constitute forfeiture.) ** AIR 
1930 Mad 272 (274) (DB). (Fresh demise to others is such an act.) ** AIR 1916 Mad 497 (498) (DB). 
(“Some act showing intention to determine the lease” — Lawyer’s notice sufficient.) ** AIR 1920 Cal 
866 (868) (DB) ** (1901) 24 Mad 246 (250, 251) (DB) ** (1929) 117 Ind Cas 842 (845) (DB) (Cal) ** 
(1910) 6 Ind Cas 264 (265) (DB) (Mad) ** AIR 1919 Cal 776 (777) ** AIR 1918 Cal 967 (971) : 45 Cal 
469 (DB) ** AIR 1927 All 806 (807) ** AIR 1925 All 346 (347) : 47 All 348 (DB) ** AIR 1941 Cal 506 
(509) ** (1906) 33 Cal 339 (342) (DB) ** AIR 1927 Oudh 544 (545) ** AIR 1922 Mad 349 (349) (DB). 
(A notice determining the lease is sufficient. Such notice need not be as required by S. 106.) ** AIR 1926 
Sind 71 (74) : 21 Sind LR 185 (DB). 

[See also AIR 1918 Pat 174 (175).] 

4. See AIR 1932 Cal 221 (224) : 58 Cal 1359 (DB). 

5. AIR 1920 Cal 866 (868) (DB) ** (1912) 14 Ind Cas 747 (749) (All) ** AIR 1918 Cal 969 (971) : 45 Cal 
469 (DB) ** AIR 1914 All 160 (161) ** (1915) 35 All 145 (148) (DB) ** AIR 1937 Cal 129 (139) : ILR 
(1937) 1 Cal 203 (DB). 

6. ILR (1975) 2 Delhi 628 (DB) ** AIR 1956 Cal 79 (82) : 60 Cal WN 385 (DB) ** AIR 1917 Bom 5 (7) : 
42 Bom 195 (DB). (The mere institution of the suit and the assertion in the plaint as to the repudiation of 
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tenancy. This difference of opinion has now been set at rest by the substitution in 1929 of 
the words gives notice in writing to the lessee of for the words does some act showing 
which occurred before. Under the present section, therefore, the lessor wishing to deter- 
mine the lease for forfeiture must give a notice in writing to the lessee of his intention to 
determine the lease (7) and the service of such notice must be proved by legal evidence.(8) 
Even an agreement between the parties that the lease is to determine by forfeiture on breach 
of an express condition in the lease does not dispense with the need for the landlord to give 
a notice to determine the lease.(9) The amendment has, however, no retrospective effect.(10) 

It has, however, been held by the Rangoon High Court that giving notice is something 
less, in a legal sense, than serving notice, and that a lessor sufficiently complies with the 
requirements of this clause if he sends to his lessee by prepaid ordinary post, at his last 
known address, a letter in which he declares his intention to determine the lease, although 
the lessee never received it.(11) 

Before the decision of their Lordships of the Supreme Court in Namdeo v. Narmadabai 


the landlord's title constitutes a sufficient manifestation of the landlord’s intention to determine the lease 
for the purposes of Cl.(g) of S.111.) ** AIR 1921 Bom 307 (309) : 45 Bom 535. (The presentation of the 
plaint in ejectment suit is a conclusive declaration of intention by plaintiff lessors to determine the lease.) 


[See also AIR 1953 Sau 113 (118) (DB). (Lease executed in former State of Nawanagar, before T.P. Act 
was made applicable.)] 


7. 1982 All LJ (NOC) 80 ** (1987) 1 Cal HN 116 (120). (Notice in writing is an integral part and condition 
precedent) ** AIR 1991 Kant 290 (295) : 1991 (2) Ren CR 439 ** ILR (1978) 2 Cut 223 (235) ** (1977) 
1 Rent CR 617 (622) (All) ** 1977 Mah LJ 379 (387) ** (1972) 2 Mad LJ 140. (Notice need not be in 
accordance with Section 106 of Act.) ** AIR 1971 Assam 160 (161): (1971) Assam LR 244 ** AIR 1971 
Pat 253 (256) : 1971 BLJR 272. (Giving written notice however, is not a part of the cause of action.) ** 
(1970) 1 Mad LJ 495 ** AIR 1969 Mys 252 : (1968) 1 Mys LJ 21. (Mere conduct of the lessee in claiming 
title in himself does not terminate the lease and the lessor gets the right only after issuing of notice under 
Section 111 (g).) ** AIR 1968 Mad 195 (198) : ILR (1968) 3 Mad 201 ** 1967 BLJR 574 (DB). (Notice 
under Section 111 (g) is a condition precedent whereas a notice under Section 106 is a part of cause of 
action.) ** AIR 1960 Cal 40 (49). (Since S. 111 (g) does not contain any clause like ‘in the absence of a 
contract to the contrary’ the statutory requirement of notice specified in S. 111 (g) of the Transfer of 
Property Act cannot be waived by contract and must prevail.) ** AIR 1959 All 33 (36, 37) : 1958 All LJ 573 
(DB) ** (1957) 59 Bom LR 59 (61, 62) (DB) ** AIR 1956 Cal 79 (82) : 60 Cal WN 385 (DB) ** AIR 1954 
All 649 (650) : 1954 All LJ 346 ** AIR 1954 Nag 328 (330) : ILR (1954) Nag 634 (DB) ** AIR 1953 Bom 
129 (133) : ILR (1953) Bom 98 (DB) ** AIR 1952 All 141 (143) : 1951 All WR (HC) 225. (Intimation by 
landlord that he required premises for his personal use held intimation of intention to determine lease.) ** 
AIR 1951 Pat 190 (193) : ILR 30 Pat 859 (DB). (Previous notice to quit waived by suing for arrears of rent 
— Fresh notice held necessary.) ** AIR 1940 Oudh 92 (92). 


{See also AIR 1967 All 209 (211). (The notice under S. 106 of the T.P. Act can by no means be treated as 
one under Cl. (g) of S.111.) ** 1966 BLJR 1006 (1008) (DB). (Forfeiture includes one of the three cir- 
cumstances Stated therein and a notice in writing given by the lessor to the lessee of the former’s intention 
of determining the lease. If a forfeiture is stated in a plaint, that would be taken to mean an allegation 
including service of notice.)] 

8. AIR 1954 All 649 (650) : 1954 All LJ 346 ** AIR 1920 PC 190 (197). 

9. AIR 1972 Raj 55 (56, 57) : 1971 WLN (Part I) 387. 


10. AIR 1968 Mad 195 (198) : ILR (1968) 3 Mad 201 ** AIR 1950 Bom 123 (126) : ILR (1949) Bom 883 
(DB). (Affirmed in AIR 1953 SC 228.) 3 


11. 1947 Rang LR 423 (466, 467) (FB). 
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(12) it was held in the undermentioned cases (13) that in cases not governed by the Act, the 
necessity for an overt act showing the intention to determine the lease is not necessary. 
Their Lordships of the Supreme Court have now held in the above decision that the provi- 
sion as to notice in writing contained in clause (g) of this section as a preliminary to a suit 
for ejectment based on forfeiture of a lease is not based on any principle of justice, equity 
and good conscience and cannot govern leases made prior to the coming into force of the 
Transfer of Property Act or to leases executed prior to 1st April 1930, that the rights and 
obligations under such leases have to be determined according to the law prevailing at the 
time and that the only rule applicable in such cases is that the lessee cannot by his unilateral 
act and by his own wrong determine the lease unless the lessor gives an indication, by some 
unequivocal expression of intention on his part, of taking advantage of the breach.(14) 


When the plaintiffs themselves have come forward with the plea that the defendants 
are tenants and have claimed relief of possession on ground that the defendants have ceased 
to be tenants and have become trespassers, since they have denied the title of the plaintiffs 
and have claimed title in themselves, it is obligations for the plaintiffs/lessors to issue 
notice of forfeiture under S. 111(g) to the tenants. Mere denial of title does not ipso facto 
put an end to the tenancy unless the lessor chooses to use that circumstance to issue notice 
terminating tenancy on the basis that the tenant has renounced his character as tenant and 
set up title in himself.(15) Suit for eviction was filed by the plaintiff after sending notice 
under Section 106. Service of notice was admitted by the tenant. Relationship of landlord 
and tenant cannot be disputed only on the ground that the notice of termination was issug¢d 
by 3rd person and not by the landlord.(15-A) 


Where the lessor did not serve notice contemplated under S. 111(g) and also under 


12. AIR 1953 SC 228 (232) : 1953 SCR 1009. (AIR 1947 Mad 68 ; AIR 1951 Bom 283, Overruled. AIR 1948 
Mad 275 (FB), Commented on; AIR 1950 Bom 123, Affirmed.) 


13. AIR 1946 Mad 57 (58). (Denial of landlord's title in reply to landlord’s notice works forfeiture.) ** AIR 
1915 Mad 813 (814) : 38 Mad 445 (DB). (The provision in S.111 of the Transfer of Property Act, about a 
further act being necessary besides the breach of the covenant in the forfeiture clause before a suit could 
be brought is a relic of the old English common law, and is unnecessary in the case of leases not governed 
by the Transfer of Property Act.) ** AIR 1914 Mad 706 (707) (DB). (In an ejectment suit, based on leases 
executed prior to the T.P. Act no act on the part of the landlord showing that he elects to take advantage of 
the forfeiture of non-payment of rent is necessary) ** AIR 1919 Mad 266 (266) (DB). (Lease before Act 
came into force.) ** (1913) 21 Ind Cas 405 (406) (DB) (Mad) ** AIR 1919 Mad 897 (902) (DB) ** 
(1912) 17 Ind Cas 947 (947) (DB) (Mad). (In the case of leases made before the Transfer of Property Act 
came into operation an act on the part of the landlord showing, that he elects to take advantage of the 
forfeiture is not a condition precedent to his right to sue in ejectment.) ** AIR 1932 Cal 221 (225) : 58 Cal 
1359 (DB) ** (1911) 34 Mad 161 (166) (DB). (Overt act determining lease on forfeiture need not be 
before suit but may be the institution of the suit itself.) ** AIR 1915 Mad 85 (85, 86) (DB) ** AIR 1917 
Cal 236 (240, 241) (DB). 


14. (1946) 51 Mys HCR 277 (DB). 


[See also AIR 1968 Mad 195 (198) : ILR (1968) 3 Mad 201 ** AIR 1964 Punj 449 (450) : ILR (1964) 1 Punj 
616 (DB). (AIR 1953 SC 228, Foll.) ** (1958) 24 Cut LT 433 (437). (AIR 1953 SC 228, Foll.) ** 1955 
Raj LW 491 (495). (No notice of forfeiture is necessary in such cases before instituting the suit for 
ejectment.) ** AIR 1954 Mad 739 (740) : ILR (1955) Mad 277 (DB). (AIR 1953 SC 228, Foll.) ** AIR 
1950 Bom 123 (126) : ILR (1949) Bom 883 (DB). (Affirmed in AIR 1953 SC 228.) ** AIR 1935 Mad 943 
(944). (Lease before T.P. Act.) ** AIR 1935 Mad 918 (919). 


15. ILR (1991) Kant 3150 (3160) (DB). 
15-A. 2007 (1) Land LR 325 (329) (P&H). 
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S. 114-A determining the lease on the breach of condition entailing forfeiture of the lease 
and entitling the owner to re-enter, the lease would be deemed to be subsisting and claim of 
person claiming to be the transferee of the lease-hold in possession would be lawful. Con- 
sequently, the sale of the plot under lease, without determination of lease by notice under 
Section 111(g) would be void as the owner of the plot had no right to sell it with vacant 
possession and unencumbered with the lease.(16) Suit for eviction was filed by the land- 
lord. Tenants denied the title of landlord by claiming title by adverse possession in them- 
selves in pleadings as well as in evidence, which amounts to disclaimer. Under these cir- 
cumstances, suit of the landlord could not be dismissed for want of notice or defect in 
notice.(17) Tenant knowing fully the fact that he was mere a lessee then also he had got his 
name entered in Revenue record and Grampanchayat record as an owner. This act of the 
tenant amounts to disclaimer of title of plaintiff. In such a situation, no formal notice is 
required to determine the tenancy before filing suit for eviction.(18) 

It is settled that even where the leasehold provides for forfeiture, in case of assign- 
ment by the lessee, there can be no forfeiture and automatic resumption by the lessor with- 
out notice to the lessee determining the lease. The breach of condition only makes the lease 
voidable. Therefore forfeiture is not complete unless and until the lessor gives notice to the 
lessee that he wishes to exercise his option to determine the lease.(19) 

Right to evict lessee on grounds of forfeiture must be exercised by giving notice 
determining tenancy. In absence of such notice it can be presumed that lessor has waived 
his right to evict. That apart, waiver can also be presumed if lessor accepts rent for period 
after giving information of forfeiture. However, acceptance of rent after institution of suit 
for eviction. Cannot be treated as an act of waiver.(20) 

The clause requires the notice to be given to the lessee. No notice is required to be 
given to an assignee of a part of the lessee’s interest.(21) 

A suit based on title by the owner against trespasser for his ejectment after denial of 
the title of the owner is not bad for want of notice under S. 111(g) prior to the suit.(22) 

Where a lease provides that on breach of condition the lessee should be given notice 
according to law before ejectment, the tenant cannot be ejected unless a notice according to 
the contract is given.(23) Where lease deed required lessor Delhi Development Authority 
(DDA) before effecting forfeiture or re-entry to serve notice in writing specifying particu- 
lar breach complained of and requiring breach to be remedied. No notice however, was sent 


16. AIR 1979 All 406. 


17. 2003 (2) Shim LC 106 (112) : 2003 (8) Ind LD 348 ** 2008 (6) ALJ (DOC) 89 (All) : 2008 (72) All LR 
263. (Determination of lease of immovable property by forfeiture — Quit notice sent to tenant — Tenant 
in reply denied title of landlord and set up title in himself — Tenancy would stand determined by forfei- 
ture.) ** 2008 (6) Mah LJ 201 (206) : 2008 (6) All MR 380. (Where tenant continued to deny title of 
landlord as owner of property and claimed that it is the State Govt. who is owner of suit plot; notice of 
forfeiture under S. 111(g) is legal and valid.) 


18. 2005 (3) Mah LJ 1116 (1119) : 2005 (5) Bom CR 686. 

19. AIR 1998 MP 78 (80) : 1998 (1) MPLJ 397. 

20. AIR 2009 (NOC) 585 (Cal) (DB) : 2009 (1) Cal LT 397, 
21. AIR 1961 Assam 70 (72) : ILR (1961) 13 Assam 101 (DB). 
22. AIR 1973 All 99 (100) : 1972 All LJ 807. 

23. AIR 1917 Cal 426 (426) (DB). 
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by Regd. Post with A.D. as per resolution of DDA. Notice by pasting was also not in 
accordance with provisions of S. 43 of Delhi Development Authority Act. Held that there 
was no valid determination in accordance with law.(24) 


Clause (g) of this section, requires in the case of a forfeiture, merely that the lessor or 
his transferee gives notice in writing to the lessee of his intention to determine the lease, but 
prescribes no period for that purpose.(25) The statute does not provide for any definite 
period which must lapse between the date of service of notice and the date on which the 
lease is to be determined in a notice under S. 111. The Court has only to see that the inter- 
vening period between the date of service of notice and the date on which lease is to be 
determined is reasonable. (26) Nor is the notice required to state the grounds upon which 
the lessor claims to be entitled to determine the lease.(27) Facts mentioned in the notice 
should however, make out that it is on basis of forfeiture.(28) If a notice of termination of 
tenancy on forfeiture determines the lease not on the date of notice but on a future date the 
notice is valid and there is no waiver.(29) It is not necessary that two notices under S. 106 
and S. 111 (g) respectively should be given. The landlord has the option to give notice 
under either of the sections.(30) Where a monthly tenant breaks an express condition by 
making a pucca structure on the premises and also falls in arrears of rent for more than 4 
months the landlord can sue the tenant for possession by terminating the tenancy by simple 
notice to quit under Section 106, T. P. Act for non-payment of rent and it is not necessary to 
serve a notice of determining the lease under Section 111 (g) for breach of condition.(31) In 
determination of tenancy by forfeiture under S. 111(g), a right is exercised while tenancy is 
still subsisting but in a notice to quit under S. 106, the tenancy is not subsisting and in such 
acase, there arises no question of relief against forfeiture.(32) Lease deed was for specified 
period. There was stipulation empowering lessor to determine tenancy and to take posses- 
sion in the event of non-payment of rent for continuous period of three months. Notice to 


24. AIR 2006 (NOC) 356 (Del). 

25. 1947 Rang LR 394 (397). 

26. AIR 1972 Pat 200 (203, 204) (DB). 

27. 1947 Rang LR 423 (468) (FB) ** 1982 All LJ 1200. 
28. (1970) 83 Mad LW 760. 

29. ILR (1970) 1 Cal 117. 


30. AIR 1972 All 494 (497) ** AIR 2007 Mad 11. (Lease deed for specified period — Stipulation empower- 

ing lessor to determine tenancy and to take possession in the event of non-payment of rent for continuous 
period of three months — Notice to determine tenancy in view of default in payment of rent as per 
provisions of S. 111(g) — Decree for eviction, held, proper and no interference was warranted — Case is 
squarely covered by provisions of S. 111(g) and, therefore, no notice under S. 106 is necessary.) ** 2004 
All LJ 1569 (DB) ** 1993 (22) All LR 209 (213) : 1992 (2) All CJ 945 ** 1991 (2) Mad LW 355 : 1990 
(2) Mad LJ 548 (551). (Where there is a termination of tenancy by notice under S. 111(h), there is no 
question of issuing a further notice under S. 111(g).) 
[See also AIR1980 All 270 : (1980) 6 All LR 214. (Once notice terminating the tenancy is given a second 
notice of forfeiture on account of denial of title is not necessary in view of the U.P. Rent Act 13 of 1972. 
A tenant protected by the Rent Act becomes liable for eviction for breach of the provisions of the Rent 
Act only, Where the tenant in reply to a quit notice stated that he did not recognize the plaintiff as the 
owner or entitled to demand rent the denial is specific.)} 

31. AIR 1979 NOC 83 : (1979) 5 All LR 139. 


32. 2008 (3) All Rent Cas 148 (151) : 2008 (73) All LR 193. 
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determine tenancy in view of default in payment of rent was issued as per provisions of 
S. 111(g). No notice under S. 106 is necessary.(32-A) A notice under S. 106 by no means 
could be treated as one under S. 111(g).(33) 

Where forfeiture of lease is claimed on ground of breach of condition of lease viz. 
non-payment of rent within time, it is essential to serve notice of determenation of lease on 
the lessee. When no such notice was served and no document was placed on record to prove 
surrender of lease, determination of lease could not be said to have been established. (34) 


See also the undermentioned case.(35) 

The distinction between a notice to determine the lease and the notice to quit is that in 
the former the notice-giver purports to determine the lease on the expiry of the requisite 
period and after the expiry of that period the lessee would be bound to quit and if he does 
not he would stay only as a trespasser and in the case of a notice to quit the lessee is 
required to vacate after the expiry of the requisite period and on the expiry of that period 
the lease would determine by operation of law under Section 111 (h) even thou gh the notice 
does not expressly state about such determination.(36) 

Where the lease deed did not provide for forfeiture of lease on ground of non-pay- 
ment of rent, lease could not be terminated by forfeiture. When the lease is terminated by 
issuing notice under S. 106, provision of S. 114 would not be attracted.(37) 

Conditional notice:— Where the fulfilment or non-fulfilment of a condition attached 
to a notice under this clause rests entirely with the tenant, the notice is good notice of the 
lessor’s intention to determine the lease. The position would, however, be otherwise if the 
fulfilment of the condition depends wholly or partly upon chance, or on the lessor’s 
whim.(38) 

A lease does not come to an end as soon as a notice to determine the lease is given. 
Something more, such as an actual entry or the institution of a suit in ejectment, is required 
to be done by the lessor to end it.(39) 


A condition in the lease that if the rent shall be 60 days in arrears or the lessee omits 
to perform or observe any covenant or condition and continues for 90 days after notice the 
lessor may re-enter does not contemplate that the lessor could enter possession without 
prior notice because of the failure of the lessee to make good the alleged violation of the 


ss 


32A. AIR 2007 Mad 11. 

33. 2009 (1) All Rent Cas 574 (578). 

34. AIR 1994 Orissa 158 (161). 

35. AIR 1958 Cal 428 (429, 430) (Pr 5) (Pt. A) : ILR (1959) 1 Cal 671 (DB). (Lease deed providing that in 
case of default for 3 consecutive months in payment of rent lessee would be liable to vacate and lessor 
would be entitled to re-enter — Notice Stating that as tenant had neglected to pay rent for more than 3 


consecutive months landlord forfeited and terminated the lease — Held, notice was under S.111 (h) and 
not under S. 106.) 


36. AIR 1974 All 402 (405) : 1974 All LJ 381 (DB). (AIR 1973 All 198, Overruled.) 
37. 2000 All LJ 2109 (2110). 
38. 1947 Rang LR 423 (472) (FB). (Where the notice says "If the above demands are not fulfilled, please treat 


this as final notice of the termination of the lease" this amounts to a clear statement of the landlord's 
intention to determine the lease.) 


39. AIR 1945 Pat 260 (261, 262) : 24 Pat 109 (FB). (Even after service of the notice, the lease is still voidable 
and not void; otherwise there will be a conflict between Section 111 (g) and S. 112.) 
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terms within the time specified.(40) 


When a notice under this clause is sent by registered post to the correct address it will 
be presumed to have been effectively served if the acknowledgment receipt comes back 
with the signature of somebody thereon. Service of such a notice upon one of the joint 
tenants is prima facie evidence of the service on others when similar notices on all the joint 
tenants are sent by post to the correct addresses.(41) Where the landlords right belong 
jointly to several persons, a suit to eject a tenant can only be brought by all the co-owners 
suing jointly as plaintiffs and all the joint landlords must join in giving notice to the tenant 
before determining tenancy.(42) 

A notice under S. 111(g) expressly making allegation of forfeiture of tenancy on ground 
of denial of title has become redundant in view of special provisions contained in the U. P. 
Urban Buildings (Regulation of Letting, Rent and Eviction) Act (13 of 1972), S. 20(f) 
permitting eviction on this ground. State Rent Act being a Special Act overrides general 
provisions in T. P. Act and giving of notice under S. 111 (g) of T. P. Act is an exercise in 
futility. Hence landlord’s suit for ejectment could not be thrown out on the ground that no 
notice under section 111 (g) has been served on tenants.(43) 

A notice of intention to determine lease in the case of forfeiture of tenancy on ground 
of denial of landlord’s title is a notice which is clearly covered by Cl. 13(1)(a) of the C. P. 
& Berar Rent Control Order. It is therefore necessary to obtain previous permission of Rent 
Controller as required by Cl.13(1)(a) before giving a notice of forfeiture of tenancy and 
before filing a suit on basis of the same.(44) However in later case it was held that the 
provisions of Cl. 13(1)(a) of the C. P. & Berar Letting of Houses and Rent Control Order, 
1949 would come in the way of giving a notice without obtaining the permission of the 
Controller only in respect of classes covered by conditions (1) and (3) of Cl. (g) of S. 111 
and not in respect of condition (2) of Cl. (g) where eviction of tenant is sought on ground of 
denial of title etc. falling under condition (2) of Cl. (g), the permission of the Controller 
would not be necessary for giving a notice determining the lease as contemplated by Cl. (g) 
of S. 111.(45) 

Notice to Govt. based on only allegation of lessee asserting adverse title in itself. 
There was no allegation of violation of Cls. (m), (0), (p) of S. 108. Suit for eviction cannot 
be decreed on grounds of violation of Cls. (m), (0), (p) of S. 108.(46) 

As to whether the plea as to absence of notice under the clause can be taken in second 
appeal, see the undermentioned case.(47) 


As to the effect of the State Rent Acts on the question of giving notice please see S. 


40. AIR 1973 All 275 (278) : 1973 Ren CR 504. 

41. AIR 1966 Cal 63 (66) (DB). 

42. AIR 2009 (NOC) 2692 : 2009 (4) AIR Kar R 486 (492) : 2009 AIHC 2638. 
43. AIR1980 All 270 : (1980) 6 All LR 214. 

44. 1986 Mah LJ 699 (702). 

45. (1990) 1Mah LJ 18 (28) ** AIR 2009 (NOC) 1075 : 2009 (1) AIR Bom R 428. 
46. AIR 2009 (NOC) 585 (Cal) (DB) : 2009 (1) Cal LT 397. 


47. 1975 All LJ 377 ** AIR 1965 Pat 156 (159) (DB). (Suit for ejectment — No defence on ground of absence 
of notice under S. 111 (g) is available to defendant during trial. He can much less be allowed to arise such 
a plea in second appeal.) 
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106, Note 9 and the undermentioned Supreme Court case.(48) See also Note 23. 
17. Tenant cannot deny his landlord’s title — Estoppel. 


Where the relationship was admitted, the tenant subsequently cannot challenge the 
title of landlord.(1) Section 116 of the Evidence Act provides that no tenant of immovable 
property or person claiming through such tenant shall, during the continuance of the ten- 
ancy, be permitted to deny that the landlord of such tenant had at the beginning of the 
tenancy a title to such immovable property.(2) Relevancy of ground of denial of title or 
disclaimer by tenant has to be judged from S.116 of Evidence of Act and S. 111(g) of T.P. 
Act.(3) It has been held by their Lordships of the Privy Council that even though the lease 
expires by efflux of time, a tenant who has been let into possession under the lease cannot 
deny the landlord’s title under S. 116 of the Evidence Act, so long as he has not openly 
restored possession by surrender to his landlord.(4) The rule of estoppel contained in S. 116 
of the Evidence Act continues to operate so long as the tenant has not surrendered posses- 
sion of the tenancy premises to his lessor or unless evicted by holder of title paramount. 
Where the ownership of the tenancy premises came to be vested in son but his mother, was 
entitled to enjoy that property or the earning thereof during her lifetime and accordingly 
she inducted a tenant and was entitled to recover rent from him, it was not open to the 
tenant to deny the title of the lady who inducted him as a tenant and to claim that the son 


48. AIR 1979 SC 1745 : (1980) 1 SCR 334. 
Section 111 — Note 17 


1. 2009 AIR SCW 6223 ** 2005 (2) Pun LR 110 (114) : 2005 (3) Land LR 112 (DB) ** 2003 AIHC 3415 
(Punj & Har). (Relationship of landlord and tenant between the Parties established — Fact that wife of 
tenant purchased part of land from another co-sharer — Tenant-petitioners are not entitled to deny the title 
of their landlord despite such fact.) ** 1993 Pun LJ 599 : 1993 (2) Pun LR 396. 


2. AIR1976 All 107 : 1976 All LJ 337 ** AIR 1976 Cal 189 : 80 Cal WN 193 ** (1975) 1 Cal LJ 572 ** 
(1960) 64 Cal WN 199 (203) (DB) ** AIR 1959 Manipur 27 (28). (In an action for use and occupation, it 
Ought not to be permitted to a tenant, who occupies the land by the licence of another, to call upon the 
other to show title under which he let the land.) ** AIR 1957 Andh Pra 961 (962, 963) : 1956 Andh WR 
1090. (Notice of eviction under $.7, Madras Land Encroachment Act given to both landlord and tenant — 
Affirmation of landlord's title and withdrawal of notice — Tenant cannot deny landlord's title on plea of 
eviction by paramount title-holder or attornment to him under threat of eviction.) ** AIR 1957 Cal 128 
(134) : ILR (1957) 2 Cal 587 (DB), (Mining leases would not be outside the normal concept of a lease.) ** 
AIR 1955 NUC (Punj) 4989. (Words "at the beginning of the tenancy" do not make S.116, Evidence Act 
inapplicable to cases where a tenant was already in possession.) ** (1949) 15 Cut LT 138 (139, 140) (DB) 
Sr AIR 1935 Cal 368 (384) (DB). (A lessee cannot dispute his lessor's title without first surrendering 
Possession as S.116, Evidence Act, precludes him from doing so.) 


3. AIR 2002 SC 1264 : 2002 AIR SCW 1065. 


4. AIR 1915 PC 96 (98) : 42 Ind App 202 ** AIR 1927 PC 151 (155) : 54 Ind App 276 ** 
j pp 276 ** AIR 1966 Pat 8 
(10) : ILR 46 Pat 115 (DB) ** AIR 1965 Andh Pra 167 (169) : (1964) 2 Andh WR 304 ** AIR 1960 J & 
K 132 (134) ** AIR 1959 Pat 562 (568) : ILR 38 Pat 806 (DB) ** (1959) 63 Cal WN 192 (194) (DB). 


[See also AIR 1958 All 32 (34) : 1957 All LJ 507 (For a proper termination of the tenancy the tenant 
should make over possession to landlord.) ** AIR 1955 Nag 234 (235) : ILR (1956) Nag 274 (DB). 
(Tenancy coming to an end by reason of forfeiture — Estoppel continues so long as tenant does not 
surrender possession to landlord.) ** AIR 1938 Mad 73 (74) ** AIR 1915 Mad 345 (349) (DB). (15 Mad 
LJ 368 followed. Observations to the contrary in 33 Mad 260 held should be reconsidered.) ** AIR1935 
Bom 144 (147) ** (1910) 34 Bom 329 (338) (DB) ** (1872) 8 Bom HCR (AC) 175 (177) (DB) ** (1899) 
1 Bom LR 491 (492, 493) (DB) ** AIR 1927 Oudh 544 (545). (AIR 1915 PC 96, Followed.) ** AIR 1932 
Mad 298 (299) : 55 Mad 601 (DB). (Do.) ** (1905) 28 Mad 526 (527) (DB) ** AIR 1922 All 423 (424) 
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was the owner.(5) Once a lease stands forfeited by operation of law, the person in occupa- 
tion of the premises cannot take benefit of the legal tenancy. Provision of S. 111 (g) is based 
on public policy and the principle of estoppel.(6) The tenant who is let into possession is 
estopped from denying the landlord’s title and the said principle is equally applicable to 
tenants, who, though not let into possession by the landlord has acknowledged the landlord 
by executing a deed or by the paying rent or otherwise.(7) Howsoever defective the title of 
the landlord may be at the time of the creation of the tenancy the person inducted under the 
terms of the contract cannot be permitted to rely on that defect to his advantage.(8) A tenant 
cannot dispute title of his landlord even if the landlord is a trespasser.(9) Even where the 
tenant has not been let into possession by X, if once the relation of landlord and tenant 
comes into existence between them, the tenant cannot dispute the title of X.(10) An under- 
tenant or assignee from the lessee or a person who comes in by collusion with the lessee is 
bound by the estoppel against the tenant (his lessor) and cannot deny the title of the original 
landlord.(11) 


When question of title is not decided between landlord and third party in whom the 
title is set up by the tenant he is estopped from denying landlord’s title.(12) Rent receipts 
placed on record in instant case clearly showed admission of attornment of tenancy by the 


(DB). (A tenant holding over cannot set up an adverse title to the landlord.) ** AIR 1928 Cal 546 (547) : 
56 Cal 15 (DB) ** (1905) 15 Mad LJ 368 (369) (DB) ** AIR 1930 Bom 395 (396) : 54 Bom 487 ** (1903) 
7 Cal WN 596 (597) (DB) ** (1892) 19 Bom 133 (135) (DB) ** AIR 1926 Sind 71 (74) : 21 Sind LR185 
(DB) ** AIR 1931 Mad 577 (580). 

[But see (1926) 98 Ind Cas 911 (912) (DB) (Bom). (From the determination, his possession is adverse — 
Submitted not correct.) ** (1910) 7 Ind Cas 202 (207) (DB) (Mad.) (Submitted not correct.)] 


2002 (1) (Supp) JT 559 (561). 

2008 (154) DLT 211 (213). 

. AIR 2009 (NOC) 2692 : 2009 (4) AIR Kar R 486 (492) : 2009 AIHC 2638. 

AIR 1959 Andh Pra 92 (94) : ILR (1958) Andh Pra 836 (DB) ** AIR 1992 Cal 283 (284) : 1992 (2) Ren. 
C.R. 462 ** AIR 1959 Pat 500 (502) : 1959 BLJR 244. 

9, 1996 (3) Bank LJ 312 (313) (Cal). 


10, AIR 1960 J & K 132 (134) ** AIR 1957 Assam 188 (191, 192) (DB). (When a tenant in possession has by 
payment of rent attorned to the successor in interest of the deceased landlord he would be estopped under 
Section 116, Evidence Act, from denying the title of successor landlord.) ** AIR 1955 NUC (Assam) 
4196 ** AIR 1955 NUC (Assam) 2791 ** AIR 1953 Hyd 241 (241) : ILR (1953) Hyd 288 ** AIR 1952 
Kutch 16 (2) (17) ** AIR 1952 Raj 115 (121) : ILR (1952) 2 Raj 58 (DB) ** AIR 1928 Bom 265 (266, 
267) (DB). 

[See also AIR 1957 Manipur 25 (31). (Section 116, Evidence Act, does not prevent the tenant from 
showing that the landlord who claims a derivative title and who did not himself induct the tenant into the 
land, has no title.)] 

[But see (1885) 11 Cal 519 (524) (DB). (Estoppel only against person who had let the tenant into posses- 
sion.)] 

[See however 1955 Raj LW 491 (494). (It is the possession under the lease which creates estoppel against 
the tenant and not the execution of lease alone.)] 


11. AIR 1932 Cal 241 (243) : 59 Cal 739 (DB). (Under-tenant.) ** (1906) 16 Mad LJ 351 (351) (DB). 
(Assignee. 13 Mad 335 (338) (DB). (Person coming in by collusion.) ** (1834) 111 ER 7 (9) : 2Ad & El 
17: 41 RR 364, Doe d. Bullen v. Mills. (Do.) 


12. 1995 (1) Mad LW 728 (729). 
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tenants in favour of landlord. The tenants were thus estopped from challenging title of the 
landlord.(13) 

But it is always open toa tenant to show that the landlord’s title has determined, since 
the beginning of the relationship of landlord and tenant between them.(14) He can also 
plead eviction by title paramount.(15) But the mere fact that the tenant is under an appre- 
hension that a suit for eviction might be brought by the paramount landlord does not justify 
the tenant in denying that title of his landlord.(16) It is also open to him to show that his 
acknowledgment of a person as a landlord was due to fraud, coercion, or misrepresenta- 
tion.(17) Where a person does not accept the position that he was a tenant and to neutralise 
the effect of the admission made by him in the lease he relies on the recitals of another 
document of sale of the same date and contends that the lease does not embody the whole of 
the agreement between the parties the nature of which can be discovered only by the con- 
struction of the sale-deed. S. 116, Evidence Act, does not come into play.(18) 

Since a tenant cannot deny his landlord’s title his possession also cannot become 
adverse to the landlord so long as the tenancy continues.(19) A tenant cannot deny the title 
of the landlord merely because his tenancy has come to an end by forfeiture or notice to 
quit under S. 106. A tenant in order to claim adverse possession has to hand over the 
possession back to the landlord and then claim adverse possession.(20) In spite of the fact 


ee 


13. 1994 (1) Mah LR 394 (396) (Bom) ** AIR 2009 (NOC) 1075 : 2009 (1) AIR Bom R 428. 


14. AIR 1960 J & K 132 (135) ** AIR 1960 Pat 156 (157). (Expiry of lease — Tenant claiming title by adverse 
Possession — There is no estoppel.) ** AIR 1957 Andh Pra 961 (962, 963) : 1956 Andh WR 1090 ** AIR 
1956 Cal 148 (154, 155) : ILR (1957) 2 Cal 613 (DB) ** AIR 1954 Mad 402 (404) : ILR (1954) Mad 341 
(DB) ** AIR 1950 Mys 9 (10) : 55 Mys HCR 198 ** AIR 1926 Pat 498 (499) ** (1898) 22 Bom 428 
(430) (DB). (Tenant can show that landlord's title has determined, e.g. by sale to him by the landlord.) ** 
AIR 1929 Cal 22 (24, 25) : 55 Cal 1013 (DB) ** AIR 1935 Bom 144 (147) ** (1879) 2 Mad 226 (229) 
(DB) ** (1833) 131 ER 744 (745) : 9 Bing 613 : 35 RR 644, Hopcraft v. Keys. 

15. AIR 1959 Punj 564 (564, 565) : ILR (1959) Punj 2183 ** AIR 1957 Raj 357 (358) (Pr. 4) : ILR (1957) 7 Raj 
74 (DB) ** AIR 1951 Mad 284 (285) (Pr 4) : (1950) 2 Mad LJ 605. 

[See also AIR 1947 Nag 188 (192) (A defence of eviction by title paramount can be successfully set up by 
a tenant in an action for ejectment by the landlord, only if the holder of the paramount title has a good title 
and the attornment by the tenant to him was under compulsion and not voluntary.)] 

16. AIR 1959 Punj 564 (564, 565) : ILR (1959) Punj 2183. 


[See also AIR 1958 Mad 518 (519) : (1958) 1 Mad LJ 406. (A real threat of eviction believed in by the 
lessee would be enough justification for his attomment and will make it not a voluntary act but an act 
necessitated by the exigencies of the circumstances.)] 


17. AIR 1960 J& K 132 (134). (It will be open to the tenant to avoid the contract of tenancy if it is subject to 


[See also (1903) 7 Cal WN 596 (597) (DB). (11 Cal 519, Distinguished.)] 
18. AIR 1953 Bhopal 18 (20). Li 


19. See Note 59 on Articles 64 & 65 of the AIR Commentaries of the Limitation Act, Sth (197 
Note 79 on S.105 T.P. Act. a (1976) Edn., and 


20. 2000 (1) All RC 91 (95). 
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that the tenant denies the title bona fide of the landlord, he cannot set up that title in the suit 
for eviction filed by the landlord as defence to escape eviction. He can never raise that plea 
unless he surrenders the possession to the landlord. This principle accords with provisions 
of S. 111(g) of the T. P. Act and S. 12-A of the Bombay Rents Hotel and Lodging House 
Rates Control Act (1947).(21) 


If a tenant disputes the title of the landlord by setting up a plea of adverse possession 
there is forfeiture despite defective notice to quit.(22) 


Where the plea as to disclaimer of landlord’s title by the tenant was not incorporated 
by amending the plaint, it could not be allowed to be raised. It would amount to abuse of 
process of Court and therefore the plea was struck off.(23) 


Where a tenant attorns to a person claiming to be a landlord on the basis of derivative 
title, the principle of estoppel under S. 116, Evidence Act would be attracted.(24) Landlord 
had derived title to rented premises by virtue of release deed executed in his favour by his 
father. However, intimation of the release deed was not given to tenant. After demise of 
landlord’s father, the tenant started paying rent to the landlord. In the circumstances mere 
assertion by tenant that landlord was a co-owner because of lack of knowledge of release 
deed, did not amount to denial of landlord’s title by the tenant.(25) 


18. Re-entry on forfeiture under clause (g) need not be enforced by suit. 


Where a right of re-entry has accrued to the landlord on breach of condition, the 
property reverts to the landlord and the latter can, if he can do so peaceably and quietly, re- 
enter and take possession of the demised property. It is not necessary that he should sue for 
this purpose.(1) But if the lessee resists the plaintiff’s entry, then the lessor’s only remedy 
is to sue in ejectment and not to make a forcible entry.(2) A condition for re-entry by force 
is void.(3) 

In case of successive forfeitures it is open to the landlord to rest his claim for recovery 
of possession on the foot of forfeiture on the latest act of denial of title or the breach of the 
conditions of the lease.(4) 


Where the lease deed prohibited re-entry and forfeiture if breach is remedied within 


= 


21. 2000 AIHC 3415 (3418, 3419) : 2000 (1) Mah LR 645 (Bom). 

22. AIR 1981 Kant 76 : (1981) 1 Kant LJ 186. 

23. AIR 1992 Raj 126 (128). 

24. 1988 (2) Rajasthan LR 633 (636). 

25. AIR 2000 SC 568 : 2000 AIR SCW 107 (111) : 2000 (1) SCC 451. 
Section 111 — Note 18 

AIR 1960 J & K 50 (51) (FB) ** (1866) 2 Agra Ex OC 1 (11). 

(1912) 15 Oudh Cas 295 (300) ** AIR 1915 Oudh 218 (219) (DB). 


[See also (1909) 36 Cal 489 (492) (DB). (Forfeiture of lease on tenant's insolvency — Landlord applying 
to Insolvency Court for delivery of possession of property leased on failure of lessee to give possession — 
Insolvency Court has no jurisdiction to pass an ejectment decree in such a proceeding.)] 


[But see AIR 1957 Madh B 79 (81) (DB).] 

Also see S. 105, Note 71. 
3. AIR 1915 Oudh 218 (219) (DB). (50 LJ Ch 577, Followed.) 
4. AIR 1960 Andh Pra 166 (168). (AIR 1953 SC 228, Rel. on.) 


> 
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reasonable period; the breach was committed sub-tenant by misusing the premises and 
immediate steps were taken by lessee to stop misuse and time taken to remedy the breach 
was deemed reasonable time.(5) ; 

Terms of lease deed did not confer any right to lessor for re-entry in case of violation 
of any of terms of deed. Eviction decree cannot be passed on grounds of forfeiture of lease. 
At the most, lessor would be entitled to claim compensation for loss actually suffered by 
him, if at all, for breach of agreement.(6) 

Determination of lease by forfeiture and re-entry is in eventuality of lessee failing to 
construct a multi-storeyed building within a period of three years from date of deed. Deter- 
mination of lease on grounds of default in payment of rent preceded by quit notice was not 
intended as per lease deed. Lessor is not entitled to exercise a right of re-entry prema- 
ture.(7) 

If there is breach of contract, that is to say, express condition of lease, then it gives 
option to lessor to determine lease and re-enter properties let out. For that purpose, lessee is 
a necessary party and transferees would be only proper parties. But without presence of 
lessees, lease cannot be determined and decree for possession of property cannot be passed 
in favour of lessor.(8) 

19. Who can enforce forfeiture. 

As has been seen already, the lessee himself cannot take advantage of his own wrong 
and cannot vacate a lease for forfeiture caused by his own act. 

As arule the lessor can enforce the forfeiture unless he has parted with his interest.(1) 
A transfer of the reversion (i.e. the lessor’s interest) carries with it the right to enforce a 
forfeiture, and the transferee can enforce the same even if the forfeiture was incurred before 
the transfer was made.(2) Thus, a usufructuary mortgagee of the lessor of his interest can 
enforce a forfeiture clause in the lease given by the mortgagor.(3) In the undermentioned 
case (4) where after a notice to determine the lease had been given, the lessor granted a new 
lease in favour of a third person it was held that the latter could enforce the forfeiture 
against the previous lessee. 

As to whether one of several joint lessors can determine the lease for forfeiture, see 
Note 26. 

20. Waiver of forfeiture. 
See Notes on Section 112. 
ee 
5. AIR 1987 Delhi 340 (343) : 1987 (1) Rent LR 113. 
6. AIR 2009 NOC 585 : 2009 (1) Cal LT 397 (DB). 
7. AIR 2005 NOC 423 : 2005 AIR — Kant HCR 1884 (DB). 
8. AIR 2002 SC 797 : 2002 AIR SCW 451. l 
Section 111 — Note 19 
1. Woodfall, Landlord and Tenant, 22nd Edn., page 390. 


2. Woodfall, Landlord and Tenant, 22nd Edn., page 391 ** AIR 1918 Bom 79 (80) : 43 B 8 ee 
(1887) 14 Cal 176 (183). n ii 


3. AIR 1936 Mad 116 (117). 
Also see Note 8 and S.109, Note 4. 
4. AIR 1924 Lah 49 (51, 52) (DB). 
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21. Relief against forfeiture. 

See Notes on Sections 114 and 114-A. 

22. Forfeiture of service tenures. 

The principles relating to forfeiture apply also to service tenures, i.e. tenures granted 
on the condition of performance of services. In cases to which the Act does not apply, the 
refusal to perform service will, according to the undermentioned cases (1) terminate the 
lease even without any overt act being done by the lessor to terminate the lease. In cases 
governed by Cl. (g) as it stood prior to 1929, it was held that an overt act by the landlord 
was necessary to determine the lease.(2) Under the present clause a notice in writing deter- 
mining the lease is necessary.(3) 

A notice to quit is, however, not necessary for determining a lease where a forfeiture 
has been incurred for refusal to perform the service.(4) 

The dismissal of a ghatwal has been held to carry with it the forfeiture of his ten- 
ure.(5) 

As to the nature of Gorait Jagir and the question whether S. 111 of the Transfer of 
Property Act is applicable to such grant see the undermentioned decision.(6) 

23. Notice to quit or determine the lease — Clause (h). 
In the case of a lease from year to year or from month to month, it is, in the absence of 


Section 111 — Note 22 


1. AIR 1932 Cal 221 (225) : 58 Cal 1359 (DB). (4 Cal 67, Rel.on.) ** AIR 1923 Nag 163 (163). (a muafikhairati 
tenant who holds land free of rent on condition of his rendering services to malguzar loses his tenure on 
ceasing to render the services.) ** (1905) 2 Cal LJ 403 (406) (DB) ** (1868) 10 Suth WR 289 (291) (DB). 


[See also AIR 1957 Andh Pra 643 (646) : 1957 Andh WR 60 (DB). (If the office is detached from the land 
and there is an enfranchisement of the service Inam, it has the effect of a resumption and a re-grant to the 
person named in the fresh title deed.) ** AIR 1917 Cal 116 (117) (DB). (A service tenure, whether created 
before or after the passing of the Transfer of Property Act, determines if the tenant refuses to render the 
requisite service and the landlord can re-enter without serving a notice to quit.) ** AIR 1927 Cal 561 
(561) (DB). (Service tenant refusing to serve or denying title — Notice to eject is not necessary.) ** 
(1895) 22 Cal 938 (942, 943) (DB).] 

Also see S. 105, Note 69. 

2. AIR 1941 Cal 506 (509) ** (1911) 11 Ind Cas 695 (695) (Cal). (Overt act must be also by the joint 
landlords where there are more than one.) ** (1909) 2 Ind Cas 993 (993, 994) (Cal). (Tenant renouncing 
character as service tenant of homestead land by claiming it as his occupancy jote — No notice held 
necessary before suit for ejectment, as the landlord had shown his intention to determine lease by ejecting 
the tenant on a previous occasion.) 

3. AIR 1932 Cal 221 (225) : 58 Cal 1359 (DB). 

4. AIR 1917 Cal 116 (117) (DB) ** AIR 1927 Cal 561 (562) (DB) ** (1895) 22 Cal 938 (942, 943) (DB) ** 

AIR 1915 Mad 1135 (1136) (DB). 
[See also (1909) 2 Ind Cas 993 (994) (Cal). (Service tenure — Tenant renouncing character as service 
tenant — Notice to eject is not necessary.) ** AIR 1916 Mad 20 (20) (DB). (In the case of a Kudima 
Jenman demise, the landlord's power to eject the tenant is limited to cases where the latter omits to per- 
form the services for which the grant was made.) ** AIR 1920 Mad 256 (256) : 43 Mad 480 (DB). (A 
kudima tenure will be forfeited if it was granted for future services and the tenant refuses to perform such 
services — A denial of the landlord's title is tantamount to a refusal to render the services required.)] 


5. AIR 1932 Cal 77 (80) (DB). 
6. AIR 1966 Pat 352 (354) : ILR 45 Pat 1105 (DB). 
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a contract or local law or usage to the contrary, terminable by a notice to quit under S. 
106(1) Right of determination of tenancy has been given to both the lessor and the lessee 
and all the terms and conditions in the lease are always subject to the right of determination 
by either of the parties to the lease. Acceptance of a notice to quit either by the landlord or 
by the tenant is necessary and service of notice as per requirements of S. 111(h) and S. 106 
as the case may be, is the only requirement. However, in case of withdrawal of such notice, 
acceptance by the counter party of such withdrawal is necessary.(2) Where, in the case of 
such leases, there is a contract or local law or usage to the contrary, and in cases of leases 
where the contract of tenancy provides for notice before determination of the lease, the 
lease is terminable by a notice to determine the lease as contemplated by the contract or 
local law or usage.(3) The notice itself determines the lease and actual delivery of posses- 
sion to landlord for the purpose is not necessary.(4) But a notice terminating the tenancy 
will not be invalid merely because it includes in it a demand for delivery of possession or 
for arrears of rent.(5) A notice terminating the tenancy need not necessarily use the word 
‘termination’ and the notice will be valid if the intention to terminate the tenancy is clear 
and the date of termination is certain.(6) Landlord sent a notice of determination of ten- 
ancy to the tenant. Said notice contained an advice to negotiate with the landlord. The 
advice to negotiate indicated that landlord endorsed continued possession of respondent 
(tenant) for creation of tenancy in the favour of tenant. Said notice did not specify any date, 
time and place for delivery of possession. Therefore, the said notice cannot be termed as a 
notice for termination but a notice intended to create a tenancy in favour of tenant. In such 
circumstances, S. 111(h) is not applicable.(7) Where on the failure of the tenant to vacate 


Section 111 — Note 23 

1. AIR 1968 SC 471 (474) : (1968) 2 SCR 20. (A notice which complies with requirements of S.106 operates 
to terminate the tenancy whether or not the party served with notice assents thereto.) ** AIR 2007 (NOC) 
1636 : 2007 (3) AIR Bom R 733 ** 1972 Ren CJ 55 (All) ** 1969 All LJ 358 : 1969 All WR (HC) 70 ** 
AIR 1966 All 165 (166) : 1965 All LJ 607 ** (1964) 66 Cal WN 1010 (1015) (DB). (The fact that the two 
companies have a common set of directors does not bar the creation of the tenancy by one of them in 
favour of the other nor does it in any way prevent the lessor company from serving a notice to quit to the 
oy company and terminating the tenancy.) ** AIR 1920 Nag 62 (62) ** AIR 1917 Mad 141 (141) 

). 
[See also AIR 1956 Nag 125 (127) : ILR (1955) Nag 1053. (Notice to quit on a day which is a periodical 
recurrence of the day on which the tenancy began is not ineffective.)] 

2. 2003 (2) ICC 202 (205) (Cal) ** 2007 (1) Cal HN 237 : 2007 (3) ICC 252 (255) (DB). (Notice to quit 
under Transfer of Property Act can be given by landlord to tenant as well as by tenant to landlord. In both, 
condition under S. 111(h) applies.) 

3. AIR 1961 SC 1554 (1555) ** ILR (1962) 12 Raj 172 (175). 

[See AIR 1928 Mad 687 (688) (DB).] 

4. AIR 1968 SC 471 (474, 475) : (1968) 2 SCR 20 ** 1995 (2) Cal HN 352 (355) ** (1979) 2 Ren CJ 550 
(558) (Bom). (The notice to quit need not expressly mention that the tenancy is determined.) ** AIR 1963 
All 581 (583) : ILR (1963) 2 All 729 ** (1958) 62 CWN 176 (181, 182). 


5. AIR 1963 All 581 (582, 583) : ILR (1963) 2 All 729 (DB). (Overruled in AIR 1967 All 1 on another 
point.) ** 1967 All LJ 708. 


[See also (1964) 1 Mys LJ 8 (10). (But a notice issued to the tenant calling upon him to hand over 
— since he has failed to pay the rent is not a notice whereby the tenancy is determined under 
S. 111 (h).)] 

6. 1966 All WR (HC) 651. 

7. 2004 (1) ICC 442 (452) : 2004 (1) Cal HN 142 (DB). 
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the premises as required by an earlier notice, the landlord gave him another notice which 
actually claimed damages for the period which began after the earlier termination of the 
tenancy and was to end on the day on which the tenant was called upon to vacate and 
deliver possession, it was held that the subsequent notice was not a notice to determine the 
tenancy but was a notice to quit.(8) 


Premises in question was not governed by Rent Act i.e.U.P. Act (13 of 1972). It is 
case of simple tenancy terminable on notice u/S. 106. Defendant tenant nowhere chal- 
lenged validity of notice issued to him. It could be said that tenancy of tenant stood validly 
terminated.(9) 


A tenant holding over after the expiry of the period of lease is also entitled to a notice 
as required by S. 106 for determination of his tenancy. Hence, S. 111 clause (h) must apply 
for the determination of his tenancy.(10) When a notice under S. 106 r.w. S. 111(h) was 
issued terminating the tenancy, then separate notice under S. 111(g) would not be necessary 
since it is required only if the lease has not been otherwise determined.(11) 

Where a suit for ejectment and mesne profits was filed without a notice to quit under 
section 106 of Transfer of Property Act against a tenant in occupation of the rented prop- 
erty after expiry of lease, the suit would not be maintainable. Such person is a tenant hold- 
ing over and notice to quit under section 106 of the T. P. Act was necessary. It cannot be 
said that on expiry of the specified term under the unregistered lease deed executed before 
the filing of the suit, he became tenant at sufferance under Sec. 111 (a) of the T. P. Act and 
the suit was maintainable without notice under section 106 of that Act. The unregistered 
lease deed cannot also be taken into consideration on the ground that such deed can be 
admitted in evidence for collateral purpose, invoking proviso to section 49 of Registration 
Act, as terms of lease are not a collateral purpose within its meaning. There being no change 
in the circumstances by virtue of such unregistered lease deed, O. 7, R. 7 of Civil P. C. is 
also not attracted.(12) 

If no definite period of lease is stipulated, S. 106 can be pressed into service by the 
lessor, and if the lease is for specific period, S. 111 of the Act would govern the field.(13) 

A notice to quit or to determine the lease is necessary only where the tenancy is valid 
and admitted to exist between the parties. Where there is no tenancy at all (14) or where the 
tenancy is denied (15) or where a lease is cancelled on the ground of fraud (16) no such 
notice is necessary before suing for ejectment. 


8. AIR 1958 All'729 (731) : ILR (1958).2 All 1 (DB). 
9. AIR 2001 All'353. 


10. AIR 1967 All 209 (210) ** AIR1966 J and K 13 (22) : 1965 Kash LJ 369 (DB) ** AIR 1957 Cal 649 
(651): 61 Cal WN 528 (DB). (Held, that the month of tenancy even after the expiry of the original 
registered lease continued as before.) 


11. 1992 (2) Mad LJ 185 (196). 

12, AIR 1984 SC 143. (S.A.Nos. 118 and 152 of 1983, D/- 5-7-1983 (Andh Pra), Reversed.) 

13. AIR 2007 AP 156 (161). k 

14. AIR 1939 Pat 167 (168) ** AIR 1932 Sind 73 (74) : 26 Sind LR 29. (A suit for ejectment of a trespasser 
does not require a notice to be given such as the one which, under the Transfer of Property Act, a landlord 
is required to give to'a tenant.) 

15. AIR 1919 Mad 897 (900) (DB). (Doe v. Frowd, 1 Moo and P 480, Followed.) 
See also cases cited in Note 14. 

16. AIR1933 Mad 67 (68) ** (1909) 36 Cal 675 (691) (DB). 
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Suit was filed by unregistered partnership firm for seeking relief of possession and 
mesne profits with direction to defendant to deliver vacant possession. Relationship be- 
tween parties as landlord and tenant is admitted so also quit notice issued by firm u/S. 111(h) 
of Act. Cause of action, arose following issue of quit notice under T.P. Act and right sought 
to be enforced was not arising from contract. Suit is maintainable. Bar under S. 69(2) of 
Partnership Act has no application.(17) Landlord and tenant relationship was admitted be- 
tween parties. There had been valid notice terminating tenancy. Then nothing more was 
required for decreeing the suit specially when building in question was not covered by 
provisions of U.P. Rent Act. Decree passed for eviction of tenant was not illegal.(18) 

Where the lease deed is executed prior to extension of T. P. Act and forfeiture of 
tenancy is caused by subletting contrary to its terms written notice of forfeiture by a land- 
lord is not necessary.(19) Lease deed was executed prior to enforcement of Transfer of 
Property (Amendment) Act, 1929. Termination of lease was not bad for want of prior no- 
tice in writing to lessee.(20) Notice did riot clearly indicate actual months for which rent 
was due. Letter acknowledging payment towards arrears of rent did not contain particulars 
of cheques or amounts for which same were issued, nor the date of issue. That apart, it was 
open for lessor to adjust arrears of rent out of refundable security deposit which is larger 
than amount of arrears. It cannot be said that lessee was in arrears of rent. Determination of 
lease on this count is invalid.(21) 

Defence of want of valid notice is not available to person who denies landlord’s title 
to property and also relationship of landlord and tenant between parties, for, in such a case 
on proof of landlord’s title, he is entitled to recover possession as owner thereof.(22) 

Quit notice given by sons on death of the father, is valid. Person having general au- 
thority to deal with property of owner, a notice to quit given by him is also valid.(23) 

A lease whether governed by the Act or not if not determined in any of the modes 
provided by clauses (a) to (g) of the section, can be determined only by a proper notice to 
quit or to determine the lease.(24) 

If it is proved that the lease is determined under any of the provisions of Ss. 111 (a) to 
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17. AIR 2009 Kant 103 : 2009 (3) AIR Kar R 352 ** 2008 (5) ALJ (NOC) 963 : 2008 (3) All WC 2624.2. 
18. AIR 2009 NOC 2180 : 2009 (3) ALJ 553 : 2009 AIHC 2261. 

19. AIR 1976 SC 588 : (1976) 2 SCR 906. (1975 Ren CJ 443 (Delhi), Affirmed.) 

20. AIR 2002 SC 797 : 2002 AIR SCW 451. 

21. AIR 2005 (NOC) 423 (Kar) : 2005 AIHC 3849. 

22. AIR 1984 NOC 78 (All). 

23. AIR 2009 (NOC) 2692 : 2009 (4) AIR Kar R 486 : 2009 AIHC 2638 (DB). 


24. (1942) 75 Cal LJ 431 (43) (DB) ** 1890 All WN 175 (176) (DB). (7 All 899. Followed.) ** (1896) 6 Mad 
LJ 59 (61) (DB) ** (1875) 23 Suth WR 271 (272) ** (1884) 8 Bom 164 (166) (DB). (A yearly tenancy 
can only be terminated by six months’ notice on either side ending with the cultivating year.) ** AIR 1921 
Pat 334 (335) ** AIR 1937 Pat 391 (395) (DB) ** 1893-1900 Low Bur Rul 36 (36) ** (1897-1901) 2 Upp 
Bur Rul 414 (415). 


[See 1892 Bom PJ 405 (DB).] 


[See also 1959 All LJ 343 (347). (A tenancy may terminate if the tenant writes to the landlord that he has 
decided to quit.) ** AIR 1936 Cal 351 (352) ** (1910) 6 Ind Cas 701 (702) (DB) (Mad). (A landlord is 
entitled to eject, after giving due notice to quit.) ** (1911) 9 Ind Cas 19 (20) (Cal).] 
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111(g) then the notice under S. 111(b) which brings in Section 106 of T. P. Act will not be 
required at all. After determination of tenancy under S. 111(a) to (g), further determination 
of tenancy cannot arise.(25) 

The notice to quit or to determine lease must be duly given by one party to the other 
before the tenancy can be determined, that is to say, it must be given as required by S. 106 
or as required by the contract of lease, if any, or by the local law or usage governing the 
case. An invalid notice does not determine the lease or render the possession of the tenant 
wrongful.(26) But where an invalid notice is accepted by the landlord and the defect is 
waived, the lease will be terminated.(27) Where a limited company is the tenant, and the 
notice to quit is addressed to the managing director and the name of the company is written 
after his name and the notice is treated both by the addressee and the company as the notice 
to the company itself, it is a valid notice to the tenant.(28) Quit notice served on Manager 
on behalf of lessee/defendant-company. Is valid.(29) Lessee was a Corporation. Notice did 
not contain signatures of any of employees of Corporation. Notice cannot be said to be duly 
served.(30) Whether the notice is given by the landlord or the tenant the party to whom it is 
given is entitled to insist upon it and it cannot be withdrawn without the consent of both.(31) 
Where a tenant gives a notice of his intention to quit by a particular date, but does not 
vacate fully on that date, the landlord is entitled to another notice to quit or an equivalent 
rent for the period of notice.(32) Where there has been an assignment of the lease by the 
lessee, the lessor is only bound to give the notice to quit to the Jessee and not the as- 
signee.(33) Under section 111(h) of the Act notice must be in respect of the, “Property 
Leased”. Splitting up of tenancy is not permissible by the unilateral act of the landlord. 
Tenancy can be terminated only in its entirety and not partially.(34) The lessor has no right 
to give a notice to quit a part of the demised premises. But if the tenant recognises the 
severance of the reversion the notice to quit the severed part would be good and binding on 
the tenant.(35) 


25. (1977) 1 Cal LJ 561 (573) (DB) ** AIR 1978 SC 1518 (1524) : (1978) 2 SCJ 590. 


26. AIR 1936 Cal 581 (582). (Lease from month to month — Invalid notice to quit — Landlord held not 
entitled to evict tenant.) ** AIR1928 All 95 (96). 


[See also AIR 1956 Nag 125 (127) : ILR (1956) Nag 1053. (Notices to quit are to be construed not with a 
desire to find faults in them which would render them defective but are to be construed ‘Ut res magis 
valeat quam pareat’ and notice to quit on a day which is a periodical recurrence of the day on which the 
tenancy began is not ineffective.)] 


27. AIR 1968 SC 471 (474) : (1968) 2 SCR 20 ** AIR 1925 Rang 206 (206). 

28. AIR 1953 Cal 160 (162, 163, 164) : ILR(1954) 2 Cal 85. 

29. AIR 2006 Kar 173 : 2006 (2) AIR Kant HCR 588 (DB). 

30. AIR 2002 Mad 330 (DB). 

31. AIR 1968 SC 471 (474) : (1968) 2 SCR 20. 

32. 1910 Pun Re No. 94. 

33, AIR 1948 Bom 349 (357) : ILR (1949) Bom 79 (DB). 

34. AIR 1976 All 221 : 1976 Ren CJ 213 ** AIR 2009 (NOC) 2692 : 2009 (4) AIR Kar R 486 (491) : 2009 
AIHC 2638 (DB). 


35. (1950) 86 Cal LJ 198 (211). (Such recognition may be either by express agreement by attornment and 
other formal acknowledgment (as by paying a nominal sum of money) or by payment of rent or of a 
nominal sum as rent or by submission to a distress.) 
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Where the terms of the rent note provided that the tenants would vacate the premises 
when the landlord sold them it was held that the stipulation did not exclude the landlord’s 
right to terminate the tenancy by a notice to quit but it merely provided an additional mode 
of termination of the tenancy.(36) Suit for arrears of rent and ejectment was filed by the 
landlord. Notice of determination was received by the tenant. Tenant has failed to show the 
clause, which provides that tenancy would not be terminated by sending notice under S. 106. 
Therefore, S. 111(h) is applicable and tenancy is determined under S. 111(h) of Transfer of 
Property Act.(37) 

Where a tenant gives undertaking to vacate premises within certain period but fails 
and continues in possession of the tenanted premises, he becomes tenant holding over. 
Notice to quit under S. 106 is not necessary before filing suit for eviction.(38) The tenant 
made endorsement on the reverse of the rent receipt that he will vacate the premises within 
one year from the date of receipt on expiry of the said period of one year, he becomes a 
tenant holding over and thereafter it is not permissible to raise the plea as to non-compli- 
ance of S. 106. The requirement as to the notice to be issued in such cases as contemplated 
under S. 111(h) are totally different and less vigorous as to point of time, duration of notice 
etc.(39) 

If a tenant of his own volition either gives a notice to quit to the landlord or subse- 
quent to the creation of the tenancy enters into an agreement with the landlord in writing to 
deliver up vacant possession of the demised premises, there is no reason why such a notice 
or such an agreement should be strictly construed against the landlord and in favour of the 
tenant.(40) 

A notice to quit or determine the lease must be given before a suit for ejectment is 
instituted.(41) The Court cannot in its decree in a suit for ejectment give such notice.(42) 

As to whether a plea of want of notice can be taken for the first time in second appeal, 
see the undermentioned cases (43) and S. 104, Note 24. 

The effects of a breach of condition and of a notice to quit are widely different. On the 
expiration of the notice to quit the lease determines automatically. Breach of the condition 


— 


36. AIR 1951 Kutch 72 (72). 

37. 2005 (2) All Rent Cas 760 (764) (Utr). 

38. AIR 2002 Andh Pra. 369 (377) : 2002 (3) Andh LD 67. 

39. AIR 2002 Andh Pra 369 (377) : 2002 (3) Andh LD 67. 

40. AIR 1983 Cal 389 (DB). (1965) 69 Cal WN 568. Overruled.) 

41. (1910) 6 Nag LR 17(19). (The suit itself will not be regarded as a notice.) 
42. (1894) 18 Bom 107 (108) (DB). 


43. (1964) 1 Mys LJ 8 (15). (Contention whether landlord has terminated contractual tenancy of petitioner — 
Contention can be raised in revision.) ** AIR 1955 Him Pra 44 (45). (Suit for possession and rent — Plea 
of title in trial Court not successful — Objection to sufficiency of notice to quit raised for first time in 
appeal — Objection will not be allowed.) ** AIR 1944 Pat 77 (86) : 22 Pat 513 (DB). (Plea cannot be 
raised for first time in appeal. 95 Ind Cas 573 (Bom). Followed.) ** (1896) 20 Bom 759 (761) (DB). 
Yes.) ** (1894) 18 Bom 110 (113) (DB). (Yes, 15 Bom 407; 15 Bom 415; 2 Mad 346 and 12 Mad 353, 
Followed.) ** 1893 Bom PJ 292 (DB). (Yes.) ** (1880) 2 Mad 346 (350, 351) (DB). (Yes.) ** AIR 1923 
Rang 13 (15) (DB). (Question of validity of notice given will be deemed to have been waived if not taken 
in the first Court.) ** AIR 1924 Mad 904 (905). (Cannot be taken as of right in second appeal.) ** (1912) 
15 Ind Cas 584 (S86) (Mad). (No.) A 


Determination of lease {S111 N23] 627 


makes the lease voidable at the option of the lessor. If the lessor does not avoid the lease, 
the lease continues. Further a waiver of forfeiture can be done at the election of the landlord 
alone. But when a valid notice to quit has been given a new tenancy can be created only by 
an express or implied agreement.(44) 

To claim waiver there must be consensus ad idem between parties for continuance of 
lease. Section 113 applies to cases of termination of tenancy covered by S. 111(h) and not 
to cases covered by S. 111(a) i.e. termination of notice by efflux of time.(45) Acceptance of 
rent by landlord for period subsequent to quit notice would not by itself be sufficient to 
conclude that notice was waived. Landlord even though accepting rent filing and prosecut- 
ing eviction suit cannot be said to have waived notice.(46) 

Where the tenant has not taken exception to the notice while sending reply, it is im- 
plied that he has agreed to the notice that has been given. Therefore, plea as to invalidity of 
notice cannot be allowed to be raised in appeal.(47) 

Where a valid notice of termination is served on tenant the notice will not be 
exhausted by dismissal of eviction petition filed on its basis. Parties can nullify its 
operation by mutual consent.(48) 

In a suit governed by the provisions of T. P. Act if eviction of tenant is sought on 
ground of determination of lease by giving quit notice, the landlord need not prove his bona 
fide requirement. The tenant is bound to vacate premises in view of the provisions of Ss. 
108(g) and S. 111.(49) 

Where the lease deed was executed prior to enforcement of T. P. (Agreement) Act, 
1929, termination of lease was not bad for want of prior notice in writing to lessee. What 
was necessary was some act of showing intention to determine lease.(50) 

Where a notice to terminate tenancy was given by the Estate Manager of the Bombay 
Port Trust to the tenant and in the meanwhile before expiry of the notice period, the Major 
Port Trust Act was made applicable to the Bombay Port Trust, the Board of Trustees consti- 
tuted under the Central Act of 1963 successor-in-interest was competent to file suit for 
eviction against the tenant, S. 109 did not apply. But when right, title and interest in im- 
movable property stand transferred by operation of law, the spirit behind S. 109 per force 
would apply and successor-in-interest would be entitled to the rights of the predecessors.(51) 

Where a plot or building is given on lease for its user in particular manner, and the 
lessee uses the premises in violation of the said term. The lessor can terminate the tenancy 
by giving notice to lessor.(52) 


Demised premises were taken on lease by a companies. A person acting in various 


44. (1950) 86 Cal LJ 198 (209). 

45. 2001 (5) Andh LT 770 (782). 

46. AIR 2006 SC 1734 : 2006 AIR SCW 196 ** 2006 (6) AIR Kar R 308 : 2007 AIHC 67. 

47. 1994 (1) Mad LW 137 (138) : 1993 (2) Mad LJ 408. 

48. AIR 1978 Delhi 92 : 1978 Rajdhani LR 300. (AIR 1976 All 321, Dissented from.) 

49. 1996 (3) Kant LJ 338 (340). 

50. AIR 2002 SC 797 (801) : 2002 AIR SCW 451 : 2002 AIR — Kant HCR 738 : 2002 (1) JT 494. 
SI. AIR 1991 SC 14 (19): 1991 (1) SCC 761 (AIR 1953 Mys 62, Overruled) 

52. AIR 1989 (NOC) 219: 1989 (16) DRJ 220. 
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capacities, as Chairman, Managing Director, Partner etc. accepted the lease deed on behalf 
of the companies. Those companies were joint tenants. A notice determining tenancy of all 
companies was sent through that person and he accepted receipt thereof. Held that the 
landlords have rightly cancelled the tenancy of the companies by serving notice for deter- 
mining lease.(53) 

Lease of land was given by A to B for one year B entitled to raise constructions. B 
continuing in possession after expiry of lease and selling property to C. Suit by A against B 
and C for possession without determining lease is not maintainable. Incumbent on A to 
determine lease by notice under S. 111(h) before seeking possession as it was not possible 
to claim relief against C without determining lease of B.(54) 

Lease in instant case was for running a saw mill for ten years. The lessee handed over 
the saw mill to another person without consent of owner. Subsequently, an agreement was 
arrived at between the owner and the third party but it was neither in writing nor registered. 
The lease being for other purpose and not for agricultural or manufacturing purpose, a 
monthly lease come into existence and could be terminated by giving 15 days clear no- 
tice.(55) 

23-A. Lease and Rent Control Legislation. 


The question whether in order to get a decree or order for eviction against a tenant 
under any State Rent Control Act it is necessary to give a notice under S. 106 of the T. P. 
Act came for consideration before the Supreme Court in the case of V. Dhanpal Chettiar v. 
Yesodai Ammal.(1) The Court observed : 


“When the State Rent Acts provide under what circumstances and on what grounds a tenant can be 
evicted, it does provide that a tenant forfeits his right to continue in occupation of the property and 
makes himself liable to be evicted on fulfilment of those conditions. Only in those State Acts where 
a specific provision has been made for the giving of any notice requiring the tenant either to pay the 
arrears of rent within the specified period or to do any other thing, such as the Bombay Rent Act or 
the West Bengal Rent Act, no notice in accordance with Cl. (g) is necessary. The various State Rent 
Control Acts make a serious encroachment in the field of freedom of contract. It does not permit the 
landlord to snap his relationship with the tenant merely by his act of serving a notice to quit on him. 
In spite of the notice, the law says that he continues to be a tenant and he does so enjoying all the 
rights of a lessee and is at the same time deemed to be under all the liabilities such as payment of rent 
etc. in accordance with the law. Even if the lease is determined by forfeiture under the Transfer of 
Property Act the tenant continues to be a tenant, that is to say, there is no forfeiture in the eye of law. 
The tenant becomes liable to be evicted and forfeiture comes into play only if he has incurred the 
liability to be evicted under the State Rent Act not otherwise.” 


In case the rented accommodation is governed by U. P. Act 13 of 1972, the damages 
are to be awarded at the rate of rent but if the Act is not applicable, the damages can be 


53. 2002 AIHC 4736 (4738) : 2002 (2) Ren CR 496 (P&H). 
54, AIR 1977 All 449 (451) : (1977) 2 All LR 97. 
55. AIR 1989 Mad 321 (327) : 1988 (2) Mad LJ 78. 
Section 111 — Note 23-A 
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Punj and Har 110 (FB); (1969) 2 Mad LJ 585 and AIR 1949 Mad 387, Overruled; AIR 1976 Mad 149, 
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awarded at the market rate. In instant case damages at higher than rate of rent awarded.(2) 
Gangtok Rent Control and Eviction Act (1956) is a pre-merger law; it continues to be in 
force after merger and is not repealed by any Central or State Statute. The Act is a special 
law. In respect of the matters that are governed by the special law contained in the 1956 
Act, the provisions of the T. P. Act stand modified to the extent of inconsistencies. With the 
extension of the T. P. Act to Sikkim the State law i.e. the 1956 Act does not stand repealed 
by implication.(3) Where the tenancy is governed by Rent Control Statute, the tenant con- 
tinues to be so even in case of disclaimer of landlord’s title by him, and cannot be evicted 
by Civil Court unless order to that effect has to be passed under the Rent Control Act 
(Karnataka Rent Control Act (1961), S. 21.(4) Even on expiry of the lease for a fixed 
period, a tenant cannot be evicted except on any of the ground enumerated in clauses (a) to 
(p) of sub-s. (1) of S. 21 of the Karnataka Rent Control Act. The period of fixed term lease 
is ensured and remains protected and cannot be curtailed in absence of forfeiture ciause in 
the lease.(5) Mortgagee in possession was not empowered, in terms of the mortgage deed, 
to create lease which would be binding on the mortgagor after redemption of mortgage. It 
was a possessory mortgage and the mortgagor was to pay interest. The mortgagee inducted 
a tenant. On redemption of mortgage the tenant would cease to have any interest in the 
property and was not entitled to protection under the Rent Control Act.(6) 

Where though the mortgagee was not entitled under the mortgage deed to induct a 
tenant, he inducted a tenant and it was not an act of prudent management, on redemption of 
mortgage, the tenant could not claim protection under the Rent Act. He could be evicted in 
a suit for possession by the mortgagor.(7) 

Where a tenant is inducted by the mortgagee in possession and on redemption of 
mortgage the mortgagor does not agree to accept him as a tenant, he is not entitled to 
protection under the Rent Control Act.(8) 

Where an order for eviction of tenant is passed under the relevant Rent Control Act 
and the tenancy is terminated but the tenant continues in possession, he is a tenant at suffer- 
ance. On his death no legal right is available to be inherited by his legal representatives.(9) 

Incase possession of building is given up to the lessor by sub-lessee during pendence 
of eviction petition against lessee, the relationship of lessor and lessee continues. The les- 
see would be entitled to protection of the Rent Control Act.(10) 

Where the lease for a fixed period stands terminated by efflux of time, and the land- 
lord prays to Rent Controller to direct the tenant to pay the amount of arrears of rent, and 
accepts the amount of rent, the same does not amount to creation of fresh tenancy.(11) 
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Where open land is taken on lease for commercial purpose and a temporary shed is 
constructed thereon by lessee without permission of the landlord, the provisions of the 
Rent Act (U. P. Act 13 of 1972) would not be attracted in eviction proceedings. Conse- 
quently suit for eviction of lessee before the Civil Court would not be maintainable. (12) 

The suit accommodation being non-residential one and owned by local authority, it 
would be beyond purview of Rent Control Act. The suit would be governed by the general 
law of landlord and the tenant subject to the provisions of the Transfer of Property Act, 
1882.(13) Legal heirs of deceased statutory tenant continuing to be in possession of pre- 
mises beyond period of one year from date of death of deceased tenant. Protection thus 
available to them ceased making them unauthorised occupants. Jurisdiction of Civil Court 
not barred.(14) 

Breach of S. 12(2)(3) of Bombay Act, tenant liable to be evicted. Removal of bar 
from eviction does not amount forfeiture of lease.(15) The A. P. Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960) does not either specifically or impliedly prohibit the 
surrender by tenant which is totally a voluntary act. Section 3 of the A. P. Act is very 
significant and contemplates any other mode including surrender as contemplated by S. 
111(f). The A. P. Act is silent in this respect.(16) The W. B. Non-Agricultural Tenancy Act 
was amended retrospectively in the year 1986. The amendment made it clear that validity 
of the eviction decrees passed prior to amendment has to be tested on the basis of protection 
afforded to the tenants under the W. B. Act. Eviction decree was passed under the T. P. Act 
when no Rent Act was applicable to the concerned area. Where it is found that because of 
the retrospective amendment, the decree passed is a nullity, it cannot be executed.(17) 
Lease in question was of land. Lease deed specifically prohibited making any construction 
in the land. Provisions of Rent Control Act were not applicable. Tenant admittedly made 
construction thereon. Eviction suit was maintainable. Plea that petition under the Rent Control 
Act alone is maintainable was not acceptable.(18) 

Once the tenant suffers forfeiture he loses the character of tenant and consequently 
the rights/protection afforded under the Act will cease to have any application and there- 
fore there is no need to provide a separate section under the T. N. City Tenants Protection 
Act. If a person claims that he has got an agreement for sale in his favour and his possession 
is under the agreement and he is not liable to pay rent as a tenant, he cannot claim that he is 
a tenant under S. 2(4) of the T. N. City Tenants Protection Act.(19) 

Where the tenancy of a tenant is terminated by taking recourse to S. 7 of the Orissa 
House Rent Control Act and order of eviction is passed by Rent Controller, the relationship 
of landlord and tenant comes to an end. He ceases to be a statutory tenant and is at the most 
a tenant at sufferance. On his death no legal right is available to be inherited by his legal 
representatives.(20) 

Bens = 

12. 1991 All LJ 897 (900) : 1991 All WC 900. 

13. 1992 MPLJ 301 : 1992 (1) Ren CR 680 (681). 

14. AIR 2002 Delhi 81 (DB). 

15. 1992 Bom CJ 631 (639) (SC). 

16. AIR 1994 (NOC) 27 (AP). 

17. AIR 1990 Cal 105 (123) : 1989 (93) Cal WN 514. 
18. AIR 2004 NOC 371 : 2004 AIHC 1728 (Ker). 
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20. AIR 1991 Orissa 88 (91). 


Determination of lease [S 11] N23-B] 631 


Where the lease is for a fixed period of 21 years and no unfettered right is reserved to 
the lessors to terminate the lease at any time before the term of 21 years and the lease would 
continue for the entire term in modified form, the period of 21 years fixed by the deed of 
lease brings the case within S. 3(1) and takes it out of the provisions of the W. B. Premises 
Tenancy Act (1956). Tenant not entitled to protection under the Act.(21) 


Where the lease is for 21 years, in order that the tenant may claim protection under the 
W. B. Premises Tenancy Act (1956), there must be clear provision or right to exercise 
option to terminate the lease before 20 years either by the landlord or the tenant for claim- 
ing protection of the W. B. Act and in that event, the lease will not be deemed to be a lease 
of 21 years and the lease would be governed by the provisions of the W. B. Act. In instant 
case the lease deed did not provide option to terminate lease earlier to either parties. It only 
provided for sooner determination of lease which could take place because of various pro- 
visions of the T. P. Act. Therefore the tenant could not claim protection under the W. B. 
Act.(22) 

23-B. Special rights of Financial Institutions. 


Where in violation of terms of stipulation in favour of a bank as to not to lease out the 
property, the borrower of a bank leased out the property, the tenant in occupation of such 
secured asset can be evicted by the bank resorting to provisions of Securitisation and Re- 
construction of Financial Assets and Enforcement of Security Interest Act, 2002. It is not 
necessary for the bank to resort to provisions of State Rent Control Act.(1) 

Lessee of borrower from State Financial Corporations, who was inducted in the prop- 
erty mortgaged by borrower without any authority from State Financial Corporation can- 
not have protection from eviction as provided under State Rent Control Act.(2) 

Borrower or any other person in possession of immovable property mortgaged to 
bank cannot be physically dispossessed at time of issuing notice under Securitisation and 
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002, so as 
to defeat adjudication of his representation on objection by Debts Recovery Tribunal under 
Recovery of Debts Due to Banks and Financial Institutions Act, 1992.(3) 

The Recovery of Debts Due to Banks and Financial Institutions Act, 1993, Act has 
been enacted with a view to provide a special procedure for recovry of debts due to the 
banks and the financial institutions. The Debt Recovery Tribunal has power to direct sale of 
mortgaged property and can issue a certificate to that effect. The Act is a self contained 
Code. There is hierarchy of appeal provided in the Act, and this fast track procedure cannot 
be allowed to be derailed either by taking recourse to proceedings under Arts. 226 and 227 
of the Constitution or by filing a civil suit, which is expressly barred.(4) 

An interesting question arose in a recent case as regards both these Acts (SARFAESI 
and DRT). Both these Acts have a non obstante clause giving overriding effect to provi- 


21. 1993 (2) Cal LT 34 (40). 
22. AIR 1995 Cal 154 (160). 
Section 111 — Note 23-B 
1. AIR 2007 Ker 114. 
2. AIR 1999 Ker 333. 
3. AIR 2006 P & H 107. 
4. AIR 2001 SC 3208 : 2001 AIR SCW 2993. 


632 [S111 N 23-B] Determination of lease 
sions of these Acts. The question was whether sales tax dues would have precedence over 
dues of financial institutions. The Sales Tax Acts (Bombay and Kerala Act in this case) also 
contain a non obstante clause and even created a first charge in favour of Govt. as regards 
sales tax dues. The Supreme Court after explaining the rule of interpretation of non ob- 
stante clause held that as sales tax even created a first charge in favour of Govt. the sales tax 
dues would have precedence over the bank dues.(5) 
24. Tenancy at will. 

A tenancy at will is a tenancy only so long as both parties are willing to continue it. 
Either party may terminate it by expressing his desire to do so. (1) It has been held that it is 
not a lease as defined by the Act (2) and this section has, therefore, no application to such 
tenancy. The observations in the undermentioned case (3) that the tenancy might be termi- 
nated under clause (h) of this section are inconsistent with the above view. 

A tenancy at will is determined by the death of the tenant or the landlord.(4) 

Where the entry in Jamabandi showed that the rent was payable in advance for the 
year in question, it meant the lease was for one year only and not from year to year. This the 
tenant could not be treated as tenant-at-will so as to continue on land uninterrupted till lease 
in his favour was determined.(5) : 

No formal notice is necessary to terminate a tenancy at will.(6) A verbal demand for 
possession is enough to terminate it.(7) See also the undermentioned case.(8) See also S. 
105, Note 32 and S. 106, Note 6. 


5. 2010 AIR SCW 2436 : 2010 CLC 595. 
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either party there can be nothing that the heir can take.) ** (1900) 10 Mad LJ 201 (202) (DB). 
Also see S. 106, Note 6. 

5. AIR 1989 Punj & Har 247 (251) : 1989 (95) Pun L R 604. 

6. 1968 Pat LJR 292 (294, 295) (DB). (Employee of landlord occupying building as tenant — Rent payable 
monthly —_ ‘Tenant agreeing to vacate house on being called so to do by landlord — Tenancy is tenancy at 
will — Notice under S. 106 not required.) ** AIR 1957 Pat 490 (490, 491) : 1957 BLJR 291 (DB) ** AIR 
1952 Kutch 13 (13) ** AIR 1950 All 583 (587) : ILR (1952) 1 All 85 (DB) ** AIR 1933 Pat 561 (562) 
(DB). (AIR 1925 Pat 256, Foll.) 

[See also AIR 1926 Lah 129 (130).] 
[See however AIR 1953 Trav-Co 369 (370) (DB). (Tenant holding over as tenant-at-will — Tenancy can 
be brought to an end by notice to quit.)] 

7. 1968 Pat LIR 292 (294) (DB) ** 1959 Raj LW 107 (109) ** AIR 1957 Pat 37 (40) : 1956 BLJR 425 (DB). 
(A demand of possession or intimation to the tenant determining his tenancy is however a pre-requisite to 
the institution of a suit for his ejectment.) ** AIR 1925 Pat 256 (257) (DB) ** (1907) 34 Cal 57 (64) (DB) 
** (1832) 131 ER 649 (650) : 9 Bing 356 : 2 Moore and Scott 464 : 35 RR 553, Doe Price v. Price. 
Also see S. 105, Note 32 and S. 106, Note 6. 

8. AIR 1956 Manipur 42 (44). (Persons who have been in possession for a considerably long time cannot be 
deemed to be mere tenants-at-will — They can be ejected only in accordance with the Manipuri Custom 
of Louhaidokpa.) 
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25. Leases not governed by the Act. 


To tenancies created before the Act and to tenancies excepted from its operation, the 
principles of English law as to the determination of leases have been applied, as being in 
consonance with justice, equity and good conscience.(1) This section is largely based on 
the English law and, consequently, the principles underlying it may be applied to such 
cases (2) but not its technical rules. In applying such principles the Courts should have due 
regard to the equities of the case. (3) It has been held by their Lordships of the Supreme 
Court in Namdeo v. Naramadabai(4) that the provisions as to notice in writing as a prelimi- 
nary to a suit for ejectment based on forfeiture is not based on any principle of justice 
equity and good conscience and does not apply to leases made prior to the coming into 
force of the Act or prior to its amendment in 1929; that the rights and obligations under 
such leases have to be determined according to the law prevailing at the time and that the 
only rule applicable in such cases is that the lessee cannot by his unilateral act and by his 
own wrong determine the lease unless the lessor gives an indication by some unequivocal 
expression of intention on his part of taking advantage of the breach. (See also Note 16). 

In area covered by Sonthal Parganas Settlement Regulation III of 1872 the provisions 
of section 111 regarding notice being technical and not based on justice, equity and good 
conscience are not applicable.(5) 

A tenancy not governed by the Act and not determined on any grounds referred to in 
clauses (a) to (g) can only be determined by a reasonable notice to quit.(6) 

If the Government adopts the procedure under section 111 for determining the lease it 
cannot be challenged on the ground that the lessee has a vested right to be proceeded against 


Section 111 — Note 25 


1. AIR 1965 SC 1923 (1928) : ILR (1965) 1 All 909. (Principles embodied in S. 111 (g) are equally appli- 
cable to tenancies to which the T.P. Act does not apply.) ** AIR 1952 Punj 52 (53). (Tenancy of agricul- 
tural land is forfeited by repudiation by the tenant of the tenancy by claiming in himself the title to the 
land.) ** AIR 1945 Pesh 16 (18) (DB). (Ss. 111 and 116 do not apply to the N.W. F.P.) ** AIR 1935 Bom 
41 (42) : 59 Bom 194 (DB) ** AIR 1918 Lah 286 (287) : 1918 Pun Re No. 32. (English rule of forfeiture 
on denial of the landlord's title is applied in the Punjab.) ** AIR 1924 Lah 281 (283). 


2. AIR 1964 Andh Pra 539 (554) : ILR (1965) Andh Pra 743. (Provision in S. 111 (f) embodies a principle 
based on justice, equity and good conscience and, therefore, applies to agricultural leases also.) ** (1945) 
47 Punj LR 87 (88). (Principle of forfeiture of tenancy under S.111 (g), applied in Punjab.) ** (1903) 26 
Mad 157 (160) (DB) ** AIR 1927 Nag 50 (51). (Though S. 111 (g) of the T.P. Act does not apply to 
agricultural leases in Berar, yet the principle of forfeiture therein enunciated applies as a principle which 
should guide the Courts in dealing with such matters.) ** AIR 1919 Mad 1106 (1107) : 41 Mad 629 ** 
AIR 1926 Sind 71 (74, 75) : 21 Sind LR 185 (DB). (Lease in Sind to which Act was not made applicable.) 


[See however AIR 1964 Punj 210 (211) : ILR (1963) 2 Punj 1 (DB). (Provisions of S.111 have not been 
applied as a rule of equity, justice and good conscience in territories to which the Act is not made appli- 
cable.)] 

3. AIR 1927 Nag 50 (52). 

4. AIR 1953 SC 228 (232) : 1953 SCR 1009. (AIR 1947 Mad 68 and AIR 1951 Bom 283, Overruled; AIR 
1948 Mad 275 (FB), Commented upon; AIR 1950 Bom 123, Affirmed.) 

5. AIR 1969 Pat 331 : 1969 BLIR 718. 


6. (1904) 8 Cal WN 774 (FB) ** ILR (1958) 8 Raj 137 (141) (DB) ** (1953) 6 sau LR 446 (449). (A lease 
executed before the Transfer of Property Act governed by local law — Technical requirements of notice 
under S.106, not applicable — Tenant entitled only to a reasonable notice under the local law.) ** (1942) 
5 Cal LJ 431 (433) (DB) ** (1879) 4 Cal 339 (341) (DB). 
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in the ordinary civil or revenue Court, because the procedure and form by which lease is 
liable to be determined according to different laws cannot be treated as a vested right but is 
a mere procedural right. (7) 

By some Provincial Acts a right of forfeiture is excluded for denial of the landlord’s 
title.(8) A valid determination of a lease can be effected by serving a notice to quit; but the 
“quit notice” must comply with the provisions contained in S. 106 in view of the expression 
“duly given” in S. 111(h). As in the instant case the landlord had demanded from the tenant 
vacant and khas possession of the land on the date of expiry of tenancy and had also de- 
manded of the tenant all the rights the tenant had in the land namely the right to use and 
occupy the same, under such circumstances a clear intention to terminate the tenancy would 
be evidenced and there would be no need of landlord using the term ‘termination of ten- 
ancy’ in the notice.(9) In such a case, of course, the law of forfeiture as laid down in this 
section or by the English law cannot be applied. Where there is no such exclusion the 
general principles of the law of forfeiture will apply. See also the undermentioned case.(10) 

Where provisions of S. 106 of Transfer of Property Act were not applicable to 
Chandigarh, the Court instead of applying the provisions of the same Act in strict sense, 
applied the principles relating to valid notice under the Act and held termination of tenancy 
by serving notice as valid.(11) 

26. Joint lessors and joint lessees — Termination of lease. 

Under the English law one of several joint lessors may determine the lease and re- 
cover his share. A notice by a joint lessor on behalf of hirnself and the others will terminate 
the lease as to all.(1) This is not the law in this country. All of them must act.(2) But if there 


7. AIR 1972 Punj 83 : 1971 Pun LJ 503. 


8. (1957) 59 Bom LR 59 (61, 62) (DB). (The provisions of the Tenancy Act 67 of 1948) are, however, in 
conflict with Section 111 (g) of T.P. Act, and in cases of tenancies governed by the Tenancy Act the 
landlord cannot terminate the tenancy on that ground of forfeiture by disclaimer of landlord's title.) ** 
AIR 1951 Nag 207 (209) : ILR (1950) Nag 870. (The provisions of the C.P. and Berar House Rent Control 
Order (1947) may be said to be additions to Section 108, T.P. Act, which provides for the rights and 
liabilities of the lessor and lessee in the absence of a contract or local usage to the contrary — Breach of 
any of these obligations does not entitle the lessor to determine the lease and re-enter but gives only the 
right to recover damages or to obtain an injunction.) ** AIR 1933 Mad 165 (166) ** (1908) 31 Mad 261 
(263) (DB) ** (1886) 12 Cal 82 (88) (DB) ** (1897) 24 Cal 720 (723) (DB) ** (1897) 1 Cal WN 158 
(159) (DB). (Parting with possession of a holding or denying title of a person under whom a non-occu- 
Pancy raiyat holds is not a ground of forfeiture and therefore he cannot be ejected except on grounds 
mentioned in S. 44 of the Bengal Tenancy Act, 1885.) 


See Bengal Tenancy Act, 8 of 1885. 
9. AIR 1977 NOC 365 (Gauhati). 
10. AIR 1964 Raj LW 380 (386) (DB). (The provisions of the Transfer of Property Act are not relevant in 


and fact whether it would necessarily amount to a waiver of the first notice and adversely affect the right 
of the Government to determine the lease under sub-rule (21) of R.17.) 


11. 2004 (2) Ren CR 183 (191) (P&H). 
Section 111 — Note 26 


- Woodfall, Landlord and Tenant, 22nd Edn., page 437 ** (1842) 174 ER 507 (508) : Car & M280: 66 RR 
867, Alford v. Vickery. fire’ 


2. AIR 1978 NOC 3 : 1978 All WC Ta A AIR 2009 (NOC) 2652 : 2009 (4) AIR Kar R 486 : 2009 AIHC 
2838. (Lease deed clearly states that father of plaintiff had 5/8th undivided share and other owner had 3/ 


= 
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is severance of the reversion and the tenant recognises it, the notice to quit the severed part 
would be good and binding on the tenant.(3) In case of more than one lessor, notice to quit 
must be given by or on behalf of all. But where a co-sharers, stating that he is acting for 
them, notice is valid.(4) It has been held by the High Court of Madras that where a lease is 
granted by several joint lessors, containing a clause for forfeiture for non-payment of rent 
and subsequent to the lease the lessors become divided, each of them can enforce the forfei- 
ture clause for non-payment of his share of the rent, by virtue of the principles underlying 
Ss. 37 and 109 of the Act.(5) 


Where once a lease has been properly determined, one of the lessors may maintain a 
suit in ejectment, making the others parties to the suit.(6) Ejectment suit was filed by only 
one of co-owners. Such co-owner was landlord of premises as rent of premises was paid to 
him by tenants. Tenants also admitting him to be one of co-owners and thus co-landlord. 
Suit was maintainable.(7) Suit was filed jointly by two co-owners. One co-owner cannot 
withdraw his consent mid-way to prejudice to other co-owner.(8) 

A notice to determine the lease to one of the joint tenants is sufficient and a suit for 
ejectment against him is also good.(9) 

Where the land is let out jointly to several persons for construction of houses under a 
common lease deed but fresh agreement is executed between landlord and one of the les- 
sees for rate of rent payable for separate portion of land occupied by him, unity of lease 


8th undivided share in leased property — Lessors were described as joint owners — Common notice 
issued by them, not improper.) ** AIR 2006 (NOC) 52 (All) : 2005 All LJ 2824. (Plaintiff's case was 
specific that rent payable by tenant was divided between two landlords — Notice given by plaintiff one of 
self-proclaimed landlord, without consent of co-landlord — Suit cannot be decreed ex parte on basis of 
such notice.) ** 2004 All LJ 799 : 2004 AIHC 1878. (Several co-owners — One of them alone cannot 
terminate tenancy unless he has consent express or implied of other co-landlords.) ** 1993 (2) Pat LIR 
396 (403) ** AIR 1977 NOC 352 : 1978 (UP) RCC 49. (1975 All LJ 153, Doubted.) ** 1964 All LJ 465 
(466) (DB) ** AIR 1956 All 175 (177) ** AIR 1952 Cal 207 (210) ** (1950) 86 Cal LJ 198 (213, 214) ** 
(1911) 9 Ind Cas 110 (113) (DB) (Cal) ** (1908) 35 Cal 807 (811) (DB) **AIR 1917 Cal 621 (624) (SB). 
(A tenancy under joint receivers can be determined only by a notice given by them jointly.) ** AIR 1914 
All 160 (161) ** (1911) 11 Ind Cas 695 (695) (Cal) ** AIR 1935 Cal 577 (577). (The principle of English 
law that a joint landlord may put an end to his own demise, as far as it operates on his share, whether his 
companions join him or not, has no application in India.) ** (1910) 5 Ind Cas 277 (277) (Cal) ** AIR 
1924 Mad 771 (772) (DB). (A notice to quit by one only of two Uralans of a Malabar Dewaswom is 
invalid.) ** (1906) 29 Mad 29 (34) (DB) ** (1881) 7 Cal 470 (472) (DB) ** AIR 1934 Cal 127 (128) 
(DB). i 
Also see S. 106, Note 34. 
[But see (1887) 11 Bom 644 (648). (Principle of English law applied.)] 

3. (1950) 86 Cal LJ 198 (214). 

4. AIR 2009 (NOC) 2692 : 2009 (4) AIR Kar R 486 : 2009 AIHC 2638. 

5. AIR 1915 Mad 813 (814) : 38 Mad 445 (DB). (29 Mad 29, Followed; 35 Cal 807, Not followed.) 


6. AIR 1956 All 175 (177) ** (1865) 2 Suth WR 290 (290) (DB). (Lease determined by efflux of time.) ** 
AIR 1917 Mad 151 (153) : 39 Mad 1049 (DB) ** AIR 1947 Lah 388 (402) (DB). (Where the tenancy has 
been determined, one of the co-owners can maintain a suit for ejectment of a trespasser without implead- 
ing the other co-owners.) 

7. AIR 2002 Delhi 81 (DB). 

8. AIR 2004 SC 1321 : 2004 AIR SCW 184. 


9. AIR 1963 SC 468 (471) : (1962) Supp 3 SCR 461** 2005 (3) UC 1571 (1574). 
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broken by the subsequent mutual agreement. Suit by landlord against the lessee for posses- 
sion and recovery of arrears of rent is maintainable without joining remaining co-lessees.(10) 

If the lessor agrees to make their liability several and not joint, they may become several 
tenants, but until this is done the tenancy which was single and indivisible or joint at its incep- 
tion cannot become several tenancy because the heirs who inherit the leasehold interest do so as 
tenants in common. In such a case notice to quit served on one of the joint tenants would be 
deemed to be service on all.(11) 

Tenants came into possession of disputed property on joint letting by plaintiff land- 
lord and contract of tenancy was one, relationship of landlord and tenant between parties 
with respect to disputed property was admitted by tenants. In view of this specific admis- 
sion in pleading of defendants/tenants, it was not open to them to plead that plaintiffs 
should have brought separate suit in respect of their respective shares, contract of tenancy 
being one, suit for determination of tenancy was maintainable irrespective of fact that sub- 
sequently defendant/tenants started paying rent in equal share to plaintiffs separately.(12) 

In the case of a joint lease with a condition of renewal both lessees must join in 
requiring renewal.(13) 

Even in cases of a decree against joint tenants it is not possible to evict some of the 
joint tenants who were no party to the said decree.(14) 

27. Possession after determination of tenancy. 

In order to determine the tenancy effectively under the Act at the instance of the 
tenant there need not be actual delivery of possession to the landlord.(1) However, under 
Land Acquisition Act, vesting is only after taking possession and, therefore, whether actual 
taking of possession or of symbolic possession, it should have actually taken place, for the 
purpose of the owner of the land being divested with his title and the title vesting in the 
State. Therefore, where possession in terms of the proceedings under the L.A. Act, whether 
actual or symbolic, not having been taken, it cannot be said that the land has vested in the 
State and the State has acquired the ownership. If that is the position in law, the suits based 
on the title by the plaintiff for recovery of possession on the premise that the defendants are 
tenants-holding over cannot be resisted on the defence of having acquired title to the prop- 
erty itself.(2) The possession of a tenant who holds over after the determination of the 
tenancy, without the consent of the landlord is wrongful possession, though not adverse 
possession.(3) On determination of tenancy possession of the tenant without any valid 
————— or ee 
10. 1980 All LJ (NOC) 69 : (1979) 5 All LR 519, 

11. AIR 1970 Pat 338 (343). 
12. AIR 2007 (NOC) 144 (All) : 2006 (6) ALJ 575. 
13. (1969) 1 Mad LJ 503. 
14. 1985 All LJ 58 (60) : 1984 (2) All Rent Cas 505. 
Section 111 — Note 27 
1. AIR 1968 SC 471 (474, 475) : (1968) 2 SCR 20 ** AIR 1963 All 581 (583) : ILR (1963) 2 All 729 (DB). 
2. AIR 2007 (NOC) 312 : 2007 AIHC 1308. 


(1907) 34 Cal 922 (924) (DB). 
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claim assumes the character of a trespass.(4) As a person in wrongful possession he will be 
liable to pay damages to the lessor for such unlawful occupation.(5) The use of the words 
damages for use and occupation in such cases is not strictly correct. As seen in Note 40 on 
S. 105, the said words imply an occupation by a person with the permission of the owner in 
which case the law implies a contract to pay compensation for such occupation. (6) 

Lessee who is in possession cannot be dispossessed by use of force even after expiry 
of lease.(7) 

If after termination of tenancy by efflux of time the legal representative is in 
possession of the premises after the death of the tenant the date of the death of the 
tenant would be the date of termination of tenancy and a suit brought beyond 12 
years of such date is barred by limitation. (8) 


When the provisions of Karnataka Rent Act (1999) is not applicable to suit schedule 
property, the question of lessee continuing to be statutory tenant; even after termination of 
tenancy does not arise. The legal fiction of a statutory tenant cannot be invoked in respect 
of tenant not covered by Karnataka Rent Act and such tenants would be governed only by 
the provisions of Ss. 106 and 111 of T.P. Act.(9) 


Where on breach of an agreement for sale to the tenant a decree for specific perfor- 
mance of the contract is passed a suit by lessor claiming damages for use and occupation up 
to the date of the sale deed executed by the Court is not maintainable.(10) 


See also the undermentioned cases. (11) 


[See also 1954 Madh BLJ (HCR) 499 (503). (Determination of tenancy by efflux of time — Position of 
tenant after termination of tenancy would be that of licensee or trespasser.) ** AIR 1914 All 1 (2).] 


See Note 13 on S.116. 
4. AIR 1973 Ker 76 (78, 79) : 1971 Ker LT 155 (FB). 


5. AIR 1961 J & K 39 (41) (DB) ** AIR 2006 (NOC) 897 (Del) : 2006 (129) DLT 572 ** (1954) Madh BLJ 
(HCR) 499 (504) (Pr 6) ** AIR 1928 Cal 436 (438) (DB). 


[See also ILR (1966) 1 Mad 230 (237). (One co-tenant in possession granting lease of property to another 
co-tenant — On expiry of lease latter has no right to retain exclusive possession by his unilateral act — 
Held, that defendant was bound to compensate plaintiff for excluding him from his participation in enjoy- 
ment of property after expiry of lease.) ** AIR 1959 Pat 139 (145), (Lease — Demised property occupied 
by trespasser — Tenant determining lease by giving notice to landlord under S. 111 (h) — Tenant also 
serving notice on trespasser — Failure of tenant to hand over possession to landlord — Suit by landlord 
against tenant to recover damages for use, and occupation — Landlord is not entitled to recover damages.) 
** ATR 1953 Mad 996 (997) : (1952) 2 Mad LJ 34. (When once a proper notice has been given by the 
tenant and the tenancy has been properly terminated the landlord's right would be not to question the 
notice or the termination of the tenancy, but to claim damages for any loss caused to him by reason of any 
wilful negligence or default on the part of the tenant.) ** AIR 1917 Mad 901 (902) : 39 Mad 54 (DB).] 


(1899) 26 Cal 338 (347). 

2000 (4) Pat LJR 319 (320) : 2001 (1) Cur CC 186. 
1972 Ker LJ 373. 

2008 (6) Kant LJ 566 (576). 

(1966) 1 Andh WR 364. 


AIR 2008 SC (Supp) 1552 : 2008 AIR SCW 1976. (High Court granted time to tenant up to particular date 
to vacate premises— Further direction making him liable to pay damages to landlord in default — Set 
aside in view of pendency of proceedings for mesne profits and concession madeby counsel for landlord.) 
** AIR 1956 Trav-Co 86 (87) : ILR(1955) Trav-Co 1016 (DB). 
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Waiver of forfeiture. 112. A forfeiture under section 111, Clause (g), is 
waived by acceptance of rent which has become due since 
the forfeiture, or by distress for such rent, or by any other act on the part of the 
lessor showing an intention to treat the lease as subsisting : 
Provided that the lessor is aware that the forfeiture has been incurred: 
Provided also that, where rent is accepted after the institution of a suit to eject 
the lessee on the ground of forfeiture, such acceptance is not a waiver. 
Synopsis 
1. Scope of the section. 5. Knowledge of breach. 
2. Acceptance of rent. 


3. Distress for rent. 
4. “Any other act” - 7. Second proviso. 


6. Effect of waiver. 


1. Scope of the section. 


It has been seen on the Notes on S. 111, the incurring of a cause of forfeiture by the 
lessee does not ipso facto determine the tenancy, but that it is at the option of the lessor to 
elect whether he would determine the tenancy or not. The Courts always lean against forfei- 
ture,(1) and if the lessor, knowing that a forfeiture has been incurred, does any act whereby 
he acknowledges the continuance of the tenancy, at a later period, he will be regarded in 
law as having waived the forfeiture.(2) The rule is enacted in this section. The rule really 
rests on the principle enunciated by the maxim allegans contraria non est audiendus (he is 
not to be heard who alleges things contradictory to each other). A lessor cannot proceed on 
the footing that a lease subsists and at the same time claim that it has been forfeited.(3) 

In respect of the waiver of forfeiture and a waiver of notice to quit law is the same in 
England and in India. Irrevocable character of intention of the lessor to put an end to the 
contract must be assumed in both cases, i. e. under sections 112 and Section 113.(4) 

Where once the forfeiture is waived, the lessor cannot be allowed to retract from 


m ü 
Section 112 — Note 1 


1. AIR 1924 Mad 649 (650) (DB) ** AIR 2005 NOC 423 (Kant) (DB) ** 1991 CTJ 585 (598) (Bom). [Plea 
of waiver of right to take action against tenant for eviction should be pleaded in the written statement. It 
is a question of fact which is required to be pleaded and proved in the lower courts.] ** 1889 Pun Re No. 
6 Page 8 (12, 13) (DB). 


See Note 11 on Section 111. 


2. Woodfall, Landlord and Tenant, 22nd Edn., Page 397 ** (1864) 5 B & S 359 (363) : 122 ER 865 (866), 
Word v. Day ** AIR 1940 Pat 478 (478, 479) (DB) ** AIR 1936 Mad 252 (255). (It is at the option of the 
landlord to take advantage of the forfeiture or not, and if he elects not to do so, the forfeiture is waived.) 


permission and waiver of landlod’s privilege to sue — That resulted in depriving landlord of right to 
maintain suit for ejectment — Principle of S. 112 which embodies general principle of law applied.)] 


3. Broom, A Selection of Legal Maxims, 10th Edn., Page 107 ** AIR 1920 PC 190 (195). 
4. AIR 1970 Mad 165 : (1969). 1 Mad LJ 247. 4 
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it.(5) “Cases of forfeiture”, said Lord Mansfield in Goodright v. Davids, (6) “are not favoured 
in law; and where the forfeiture is once waived, the Court will not assist it.” 


No question of waiver arises where a lease has been determined by the landlord tak- 
ing advantage of forfeiture.(7) But the lease will not be at an end merely on the service of 
the notice under S. 111(g) until the landlord actually enters on the property or institutes a 
suit in ejectment or does something of a similar nature. Till then, the lease is only voidable 
and not void and hence, an acceptance of rent accruing due after forfeiture will amount to 
waiver even if the acceptance is after the service of the notice.(8) A distinction must be 
made between the waiver of forfeiture of a lease and the creation of a new lease.(9) 


The principle of this section has been applied to the Punjab and the Delhi province as 
being consonant with justice, equity and good conscience.(10) 


Waiver being an intentional relinquishment of a known right or such conduct as war- 
rants an inference of the relinquishment of such right(11) it cannot be inferred when a clear 
intention not to waive a right, already acquired, is ascertainable.(12) 

This section is intended only for the benefit of the landlord and whether or not there was 
a waiver of forfeiture under this section depends upon the action of only one party, namely the 
landlord, independent of the tenant.(13) But waiver of notice to quit under S. 113 depends 
upon the consent of both the landlord and the tenant.(14) (See S. 113, Notes 1 and 2) 


2. Acceptance of rent. 


The acceptance of rent accruing due after the forfeiture operates as a matter of 
law to waive all forfeitures then known to the lessor.(1) It operates as a waiver even 


5. (1864) 122 ER 865 (866) : 5 B & S 359. Ward v. Day ** (1910) 6 Ind Cas 766 (768) (DB) (Mad). 

6. (1778) 98 ER 1371 (1371) : Cowp 803. - ; 

7. 1947 Rang LR 423 (450) (SB). (Thein Maung J., on Original Side) — A lease which has been terminated by 
frustration or by the landlord having actually exercised the right of re-entry under a forfeiture clause is dead 
and cannot be revived by estoppel or waiver : Denay v. Nicholl (1858) 4 CB (NS) 376, Rel. on., Deo D. Nasb 
v. Birch (1836) I M & W 402, Disting. (Roberts C. J., Sharpe and Blagden JJ.) ** (1912) 15 Ind Cas 445 
(450) (SB) (Mad) ** AIR 1931 Pat 240 (240) (DB) ** (1910) 5 Ind Cas 766 (768) (DB) (Mad). (Per Munro, 
J) 


[See also (1954) Madh BLJ (HCR) 1756 (1757). (Acceptance of rent after decree for eviction does not 
operate as waiver of forfeiture.)] 


8. AIR 1945 Pat 260 (262, 264) : 24 Pat 109 (FB). ` 


9. (1947) 1 All ER 116 (117) : (1947) KB 342, Lowenthal v. Vanroute, (When forfeiture of lease is incurred, 
the lease is voidable and not void — Hence giving of a notice to quit may amount to waiver of the 
forfeiture in such a case — But when the lease is determined by a notice to quit, a subsequent notice to 
quit is of no effect unless other circumstances lead to the inference of a new tenancy. Note — It is doubtful 
whether this ruling is good law under this Act in view of S. 113 and Illustration (b) thereunder.) 


10. AIR 1946 Lah 330 (338) : ILR (1947) Lah 235 (FB). 
11. ILR (1962) 12 Raj 172 (178). : 
12. AIR 1955 All 680 (683) (DB). 
13. AIR 1959 Pat 128 (130): ILR 38 Pat 247 DB). 
14. AIR 1959 Pat 128 (130) ` ILR 38 Pat 247 (DB). 
a Section 112 — Note 2 


1. Woodfall, Landis ee Tenant, 22nd Edn., P. 397 ee (1862. -64) Suth WR (Sp No) 10 (10) (FB) ** (1987) 
1 All Rent Cas 208 (210) ** AIR 1980 Cal 155 : 84 Cal WN 455 ** 1972 MPLJ 699 ** 1960 BLJR 105 
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though it is accepted under protest(2) or conditionally without prejudice to the forfei- 
ture(3) and even though the lease provides that a waiver must be expressed in writ- 
ing.(4) The fact that the rent received is credited to a suspense account will not prevent 
it from operating as a waiver of forfeiture.(5) So, also, the fact that the rent which had 
accrued due since forfeiture but prior to the issue of the notice was accepted subse- 
quent to the service of the notice will not make any difference.(6) 


The rent accepted must be rent which has accrued due since the forfeiture.(7) The 
acceptance of rent due prior to forfeiture, though made after forfeiture, does not operate as 
a waiver.(8) The reason is that the acceptance of money as rent due subsequent to forfeiture 
shows that the landlord acts on the view that the leases is subsisting, and not as forfeited, 
whereas there is nothing inconsistent in a landlord accepting rent due before the supposed 
determination of the lease.(9) 

It is not necessary that the rent should have been paid by the lessee. Acceptance of 


(134) : ILR 38 Pat 1160 (DB). (But there is no waiver of condition precedent for renewal of lease under 
contract.) ** AIR 1954 Punj 41 (42) ** AIR 1952 Punj 82 (87, 88) : 53 Pun LR 136 (DB) ** (1940) 44 Cal 
WN 1109 (1112) (DB) ** AIR 1940 Pat 478 (479) (DB) ** (1936) 160 Ind Cas 1012 (1013) (Nag) ** 
1897 Bom PJ 182 (DB) ** 1887 Bom PJ 154 (DB) ** AIR 1925 Mad 914 (915) ** (1908) 7 Cal LJ 648 
(649) (DB) ** AIR 1920 Cal 655 (657) (DB) ** AIR 1914 All 460 (461). 


[See also (1953) 55 Punj LR 22 (25). (Case under Delhi and Ajmer-Merwara Rent Control Act (1947), S. 
9 (1) (i) — Tenant of a shop using premises for residential purposes contrary to the terms of the lease — 
Notice calling upon tenant to stop so using premises — Acceptance of rent, subsequent to notice for 1 1/2 
years, which always was paid promptly — Held, landlord could not take advantage of acts of tenant after a 
long period of acquiescence.)] 


2. Woodfall, Landlord and Tenant, 22nd Edn., Page 397 ** AIR 1939 Oudh 257 (268) : 14 Luck 723 (DB) 
** AIR 1915 Cal 454 (456) (DB). 


- Woodfall, Landlord and Tenant, 22nd Edn., Pages 397, 398 ** AIR 1920 PC 190 (195, 197) ** AIR 1923 
Cal 663 (664) (DB). (Croft v. Limely, 6 WR 523 (Eng), Followed.) ** AIR 1935 Mad 454 (455) (DB). 
(Conditional acceptance.) 


4. AIR 1920 PC 190 (195). 
. (1883) 9 Cal 843 (846) (DB). 


6. AIR 1945 Pat 260 (262, 264) : 24 Pat 109 (FB). (Principles is that even after service of notice lease is not 
as but only voidable until actual entry by landlord or institution of ejectment suit, or some other similar 
act. 


7. Woodfall, Landlord and Tenant, 22nd Edn., Page 397 ** AIR 1959 Pat 128 (130) : ILR 38 Pat 247 (DB) 
** AIR 1952 Cal 47 (50) ** AIR 1946 All 328 (329) ** AIR 1945 Nag 255 (256) : ILR (1945) Nag (DB) 
** AIR 1945 Pat 260 (261) : ILR 24 Pat 109 (FB). (It follows by necessary implication from Proviso 2 to 
Ss. i 12 that where rent, which has become due since the forfeiture, is accepted prior to the institution of a 
Suit in ejectment, that amounts, as a matter of law, to waiver.) ** (1872) 18 Suth WR 218 (220) (DB) ** 
AIR 1916 Cal 931 (933) (DB) ** AIR 1924 Cal 520 (522) (DB). 


[See ILR (1962) 12 Raj 1 72 (178). (But it is not fatal to the right of landlord to seek an order of ejectment 
where in the notice he simultaneously tells the tenant to vacate the premises within specified period and 
pay its rent till that period because he had forfeited the tenancy due to the denial of his title.)] 


8. AIR 1950 FC 38 (48) : 1949 FCR 537 ** AIR 1969 Raj 264 : ILR (1969) 19 Raj 1055 ** 1954 AMLJ 53 
(58) ** (1953) 6 Sau LR 227 (239) (DB) ** AIR 1952 Cal 47 (50) ** AIR 1946 All 328 (329). (Accep- 
tance of rent due prior to forfeiture, though made after notice to quit will not operate as waiver.) ** AIR 
1945 Nag 255 (256) : ILR (1945) Nag 629 (DB) ** AIR 1924 Cal 520 (522) (DB) ** (1868) 33 LJQB 3 
(10) : 4 B & S 337 : 11 WR (Eng) 948 : 136 RR 582, Ward v. Day. 


9. (1863) 33 LJ QB 3 (10) : 4 B & S 337, Ward v. Day. 


W 
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rent from any person in possession, such as a sub-lessee, will operate as a waiver.(10) 


Where a tenant incurs forfeiture under the provisions of Calcutta House Rent Control 
Order (1943) by failing into arrears with regards to his rent, acceptance of the rent by the 
landlord accruing due after the forfeiture will not amount to a waiver so as to entitle the 
tenant to the protection of the Order.(11) This is on the principle that a general provision 
must yield to a special provision. See also the undermentioned case(12) arising under W. B. 
Rent Control Act (1948). Whereas after the forfeiture of the lease, the lessee remits certain 
amount as rent, it has been held that acceptance of the amount by the landlord, even though 
as damages for use and occupation, will operate as a waiver of the forfeiture.(13) 


If notice to quit is served on a statutory tenant, acceptance of rent by the landlord 
after the service of notice does not result in creation of a new contractual tenancy.(14) 

The plea that by acceptance of rent the landlord waives the breach of the terms of the 
covenant and is not entitled to eject the tenant and such acceptance of rent is not only 
condonation of breaches in the past but is a licence for breaches in future, is not open to the 
tenant if the ground of eviction is covered by any of the grounds mentioned under the Rent 
Control Act.(15) 

Neither forfeiture under Section 111(g) nor waiver of such forfeiture by acceptance of 
rent is applicable to tenancies governed by the Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960).(16) 

See also the undermentioned case(17) under H. P. (Transferred Territory Tenants Pro- 
jection of Rights) Act, 1968. 

As T. P. Act is not applicable to agricultural leases, acceptance of rent after termina- 
tion of lease in respect of statutory leases does not amount to waiver.(18) 

3. Distress from rent. 


Where the lessor distrains for rent, he thereby affirms by a solemn act that a tenancy 
subsists. Consequently, on the principle stated in Note 1, the forfeiture is waived. Under the 
English law, there is a distinction drawn between a waiver by acceptance of rent and a 
waiver by distress for rent. An acceptance of rent is a waiver only where the rent is for a 
period subsequent to the forfeiture. But a distress even if it be for rent due prior to forfei- 


10. AIR 1949 Assam 61 (62) ** ILR (1949) 1 Assam 105 (DB) ** (1925) 90 Ind Cas 832 (833) (DB) (Cal) ** 
(1896) 20 Bom 439 (446). (Assignee in breach of covenant, not to assign — Receipt of rent from him will 
operate as waiver.) 


11. AIR 1949 Cal 571 (572) : ILR (1945) 2 Cal 591. (AIR 1923 Cal 227, Case under Calcutta Rent Act, 1919 
S. 11 (5), which is identically worded as Cl. 9 (4) of Calcutta House Rent Control Order, 1943, Rel. on.). 


[See also AIR 1954 Madh Bha 26 (27) : ILR (1954) Madh Bha 279. (Lease governed by M. B. Sthan 
Niyantran Vidhan.)] 


12. ILR (1955) 2 Cal 97 (99) (DB). 


13. AIR 1945 Pat 260 (261, 262) : ILR 24 Pat 109 (FB). (Acceptance must be deemed to be as rent. (1858) 10 
ER 1459, Rel. on.). 


14. 1971 WLN (Part II) 1 (Raj). 
15. AIR 1983 NOC 15 : (1982) 84 Pun LR (D) 137. 
16. AIR 1978 Andh Pra 319 : (1978) 2 Andh WR 205 (FB). 
17. 1994 (2) Sim LC 251 (254) (Him Pra). 
18. AIR 1970 Bom 167 (170) : 71 Bom LR 553. 
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ture, will operate as a waiver of the forfeiture. The reason is that there can be a distress in 
England only during the subsistence of relationship of landlord and tenant, so that the 
taking out a distress at any time involves the position that the lease is subsisting at that 
time.(1) This act does not recognise this distinction, a distress will not operate as a waiver 
unless it be for rent due subsequent to forfeiture. This is made clear by the use of the words 
“by distress for such rent”. 

As to a right of distress in this country, apart from agricultural tenancies, see S. 53 of 
the Presidency Small Cause Courts Act (XV of 1882). 

4. “Any other act.” 

The acceptance of rent, and the distress for rent are only important illustrations of acts 
on the part of the lessor showing intention to treat the lease as subsisting.(1) As instances of 
other acts may be mentioned the following: 

(1) Demand for rent due after forfeiture.(2) 

(2) Action for rent after forfeiture.(3) There is a difference of opinion as to whether a 
suit in which ejectment on forfeiture is claimed and also rent up to the date of delivery of 
possession constitutes a waiver; one view being that it is a waiver, (4) while according to 
another view, it is not.(5) It is submitted that the latter view is correct. 

(3) A fresh notice to terminate a tenancy is waiver of prior forfeiture(6) 


(4) A notice to quit given by the lessor.(7) 


Section 112 — Note 3 
1. (1863) 33 LJQB 3 (10) : 4 B & S 337 Ward v. Day ** AIR 1916 Cal 931 (933) (DB). 
Section 112 — Note 4 
1. AIR 1952 Cal 47 (51). 
2. Woodfall, Landlord and Tenant, 22nd Edn., Page 397 ** (1887) 14 Cal 176 (184). 
3. (1858) 27 LICP 220 (223) : 4 CB (NS) 376, Dendy v. Nicholl ** (1886) 14 Cal 33 (36) (DB) ** (1900) 2 
Cal LJ 540 (542, 543) (DB) **AIR 1920 Mad 1006 (1007) : 43 Mad 503 (DB) ** AIR 1921 Mad 284 
(284) (DB) ** AIR 1920 Cal 899 (900) (DB) ** AIR 1916 Pat 409 (410) : 1 Pat LJ 186. 


[See also (1921) 60 Ind Cas 476 (477) (Pat) ** (1909) 1 Ind Cas 753 (753, 754) (DB) (Cal). (Suit for rent 
accrued prior to forfeiture, not a waiver.)] 


4. AIR 1918 Cal 552 (553) (DB). 
5. AIR 1971 Pat 253 (257) : 1971 BLJR 272. (1887) ILR 14 Cai 33 Not Foll.) ** AIR 1927 Mad 261 (263). 


[See also ILR (1955) 2 Cal 97 (99) (DB). (Case under W. B. Rent Control Act of 1948 — Statutory 
forfeiture for non-payment of rent — Suit by landlord for eviction filed in August, 1949 on ground of ipso 
facto determination of tenancy for default to pay rent for April, May and June, 1949 — Demand for rent up 
to July 15, 1949 — Demand held did not amount to waiver of statutory forfeiture — There being no contract 
to contrary rent for June 1949 could have been paid on or before J uly 15 — Tenancy, therefore, subsisted up 
to that date and did not ipso facto determine prior thereto.)] 


6. AIR 1924 Bom 454 (456) : 48 Bom 541 (DB). (In a suit for ejectment on the ground of forfeiture of 
tenancy, the plaintiff made an alternative claim that the notice given by him should be treated as a notice 
terminating the tenancy in suit — Held, he was estopped from relying upon the forfeiture since the claim 
amounted to an assertion that the tenancy was still subsisting and was therefore a waiver of forfeiture.) 
[See however AIR 1955 All 680 (683) (DB). (Use of word ‘rent’ in the fresh Notice to terminate tenancy 
and in the plaint of ejectment suit instead of ‘damages’ held was a loose way of expressing idea of rent by 
way of damages.)] ee 

7. (1947) 1 All ER 116 (117) : (1947) KB 342, Lowentbal v. Vanroute. (But where the tenancy is determined 
by anotice to quit a subsequent notice to quit is of no effect unless other circumstances favour the basis for 
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See also the undermentioned cases.(8) 


A forfeiture may also be expressly waived. In England an express waiver of forfeiture 
was originally regarded as a waiver of the covenant itself so that no question of forfeiture 
could arise at all thereafter for later breaches of the covenant.(9) This was not followed in 
India(10) and even in England an express waiver now operates only as a waiver of the 
particular breach for which the forfeiture was incurred.(11) 

The words any other act show that there must be a positive act. It is not sufficient that 
the lessor, knowing that a forfeiture has been incurred, is merely silent(12) although long 
continued acquiescence in repeated breaches of a covenant has been regarded in England 
as a waiver.(13) 

Where the lessor in granting a receipt for rent due to forfeiture, described the grantee 
of the receipt as a tenant it was held that this did not show that he intended to treat the lease 
as subsisting and was therefore not a waiver.(14) 

Where the landlord allowed extra time for removal of material there is no waiver of 
forfeiture. (15) , 

5. Knowledge of breach. 
The first proviso merely reproduces the English law, that in order to render accep- 


inferring a new tenancy having been created after the expiry of the first notice. The mere fact that a 
solicitor in order to get possession gave another notice to quit is not any reason for inferring any agree- 
ment for a new tenancy: Woodfall’s Landlord and Tenant, held not accurate.) Note: It is doubtful if this 
ruling is good law under this Act in view of S. 113 and Illustration (b) thereunder.) ** AIR 1945 Pat 260 
(262) : 24 Pat 109 (FB). (AIR 1940 Pat 478, Affirmed.) ** AIR 1940 Pat 478 (479) (DB). 

8. AIR 1965 Tripura 35 (36). (Rent decree — Forfeiture clause that if decretal amount was not paid within 
given period, J. D. (Tenant would be liable to be evicted — Fact that D. H. (Landlord) had instituted rent 
suits for arrears of rent for subsequent period in respect of same holding cannot show that he has waived 
the rights to the forfeiture clause contained in the decree.) ** 1991 Co-op TJ 585 (598) (Bom). (Question 
that lessor did not raise any objection to the use and occupation of portion of property in question is a 
question of fact and cannot be entertained for first time during course of argument in petition under 
Art. 227 of the Constitution of India.) ** AIR 1959 All 33 (36, 37) : 1958 All LJ 573 (DB). (Filing a suit 
for damages for alteration done and for injunction restraining the tenants from making further alterations 
— An intention to waive the forfeiture on the part of the lessors held must be inferred.) ** AIR 1956 
Tripura 9 (15). (Condition against alienation in a lease — Right of re-entry not reserved to lessor — Breach 
of condition — No suit against alienee on ground of forfeiture — Waiver of forfeiture.) ** AIR 1945 All 293 
(297) : ILR (1945) All 248 (DB). (Non-payment or refusal to pay rent does not constitute unequivocal 
disclaimer of title of the landlord — In any event if no action is taken by the landlord to terminate the lease 
on this ground for several years it must be deemed to have been waived.) ** (1910) 8 Ind Cas 309 (310) 
(DB) (Mad). 

9. Woodfall, Landlord and Tenant, 22nd Edn., Page 403. 

10. 1892 Bom PJ 353 (DB). 
11. See Law of Property Act, 1925 (15 Geo V, Ch. 20), S. 148. 
12. See AIR 1923 Nag 129 (130). 

[But see AIR 1924 Lah 281 (285). (Where the lessor did not exercise his right to forfeit the tenancy for two 
years after his title was repudiated by the tenant and allowed a third party to purchase the leased property 
at a Court auction he was held to have waived his right and was estopped as against the third party from 
setting up the forfeiture.)] t 


13. Woodfall, Landlord and Tenant, 22nd, Edn., Page 400. 
14. AIR 1916 Cal 931 (934) (DB). 
15. AIR 1949 Cal 47 (54). 
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tance of rent or any other act a waiver of a forfeiture the lessor must have notice or knowl- 
edge of the forfeiture at the time of the supposed waiver.(1) For, a man cannot be said to 
waive that of which he has no knowledge. The onus is on the lessee to show such knowl- 


edge on the part of the lessor.(2) 

However, it was observed by Calcutta High Court that if in order to constitute forfei- 
ture there must be a notice by lessor of his intention to determine the lease, then a lessor, 
who has given such a notice to forfeiture effectuate, cannot but obviously be “aware that the 
forfeiture has been incurred” and in that view the first proviso to S.112 becomes very much 
otiose.(3) 

6. Effect of waiver. 

A waiver of forfeiture operates not only as regards the particular forfeiture incurred 
but also all prior causes of forfeiture.(1) But it does not preclude the lessor from taking 
advantage of subsequent causes of forfeiture.(2) 

Where the breach is of a continuing nature the waiver if any forfeiture upto a certain 
day will afford no defence to an ejectment for a subsequent breach as where the covenant is 
to keep the premises in repair during the term.(3) The breach of a covenant in a lease not to 
erect any structure on the land leased is not a continuing but a single breach. Hence, if the 
breach and the forfeiture incurred are waived, the forfeiture cannot be availed of subse- 
quently.(4) 

Where the erstwhile landlord had waived his right to eject the lessee under S. 3(1)(c) 
of U. P. (Temporary) Control of Rent and Eviction Act, 1947 on the ground of his having 
made material alterations in the tenanted shop by accepting enhanced rent, the transferee- 
landlord would also be bound by the waiver of his rights by the erstwhile landlord.(5) 


Section 112 - Note 5 

1. Woodfall, Landlord and Tenant, 22nd Edn., Page 400 ** (1982) 1 Rent LR 582 (588) (Raj) ** ILR (1978) 
Bom 607 (615, 619) ** (1976) 2 Andh WR 376 (379) ** AIR 1952 Cal 47 (50) ** AIR 1949 Nag 218 
(222) : ILR (1949) Nag 167 ** AIR 1932 Cal 787 (789) : 60 Cal 47 (DB) ** 1891 Bom PJ 107 (DB). 

2. AIR 1949 Nag 218 (222) : ILR (1949) Nag 167. (Under Tenancy Act diversion does not automatically 
result in forfeiture — To establish waiver of forfeiture by acceptance of rent after forfeiture tenant must 
show landlord’s knowledge of his right to enforce forfeiture and acceptance of rent with conscious aban- 
von of right of forfeiture — C. P. Tenancy Act (1 of 1920), S. 27.) ** AIR 1932 Cal 787 (789) : 60 Cal 

3. 1987 (1) Cal HN 116. 

Section 112 — Note 6 

- (1911) 11 Ind Cas 974 (975) (DB) (Cal). 

2. ILR (1959) Cut 56 (62). (Vide : 22 Cal LJ 556, Raj Mohan De v. Matilal Saha.) ** AIR 1952 Cal 47 (51) 
** AIR 1936 Pat 493 (495) : 15 Pat 673 (DB) ** AIR 1916 Lah 403 (404) ** (1863) 1 Mad HCR 15 (16) 
(DB) ** 1892 Bom PJ 353 (DB) ** AIR 1924 Mad 776 (777) (DB). 

x ILR (1959) Cut 56 (62) ** (1958) 3 WLR 312 (322). (Residence contrary to covenants of lease is a 
continuing breach and therefore, prima facie, it is only waived by the acceptance of rent down to the date 
of that acceptance and there is new breach immediately thereafter which is not waived.) ** AIR 1952 Cal 
47 (51) ** (1867) 8 Suth WR 138 (139) (DB) ** AIR 1921 Bom 307 (308, 309) : 45 Bom 435. (Non- 
payment of rent at a stipulated rate month after month is a continuing breach — The landlord’s conduct in 
having waived his right to forfeit on such a breach for any particular month or months does not destroy his 
right to forfeit on similar breaches in a subsequent month.) 

4. AIR 1950 Cal 256 (258) : (1909) 2 Ch 252: 78 LJ Ch 741, Power v. Hemsely, (1829) 9 B & C 376: 33 RR 
203, Doe de Ambler v. Woodbridge, Rel. on.) 


5. 1979 All LJ 265 : 1979 (UP) RCC 116. 
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A waiver once made irrevocable as to the forfeiture waived, and the lessor cannot 
subsequently claim to enforce the forfeiture.(6) 

If the right of forfeiture and determination of lease for non-compliance with a notice 
under Rule 27(5) of the Mineral Concession Rules, 1960 is waived and a notice is sent 


against demanding rent, cancellation of lease on the ground of previous defaults is 
unauthorised.(7) 


The tenancy that runs after the waiver of forfeiture is not a fresh tenancy but the same 
old tenancy that existed before the forfeiture.(8) 


See also undermentioned case.(9) 
7. Second proviso. 


An acceptance of rent due since forfeiture after the institution of a suit for ejectment 
on the ground of forfeiture is not a waiver.(1) The Karnataka High Court in the 
undermentioned case(2), held that, receipt of “rent” accruing subsequent to suit would 
amount to a waiver of forfeiture as contemplated under S. 112 of the T.P. Act. Receipt of 
such rent stated to be without prejudice to the suit claim, is immaterial. Insofar as the 
second proviso to S. 112 of the T.P. Act is concerned, it only clarifies that receipt of “rent” 
after the institution of suit but which was payable as consideration during the subsistence 
of the contract of lease, ought not to be construed as a waiver. The only thing necessary 
under the second proviso is that there must be an unequivocal demand for possession in the 
Court.(3) In England even a distress for rent does not operate as a waiver if it is after the 
institution of a suit for ejectment.(4) It is doubtful if any act, other than the acceptance of 
rent, showing an intent to treat the lease as subsisting, will not operate as waiver, even if 
such act is done after the institution of the suit. 


Waiver of notice to quit. 113. A notice given under section 111, clause(b), is 

waived, with the express or implied consent of the person to 
whom it is given, by any act on the part of person giving an intention to treat the 
lease as subsisting. 


6. AIR 1920 PC 190 (195) ** AIR 1915 Cal 68 (69) (DB). 
7. AIR 1969 Madh Pra 141 : 1968 MPLJ 782. 


8. AIR 1951 All 478 (480) : 1950 All LJ 455. (In this respect the position of ‘holding over’ under S. 116 is 
different.) 


9. 1960 BLJR 105 (134) (DB). (Breach of condition of lease — Acceptance of rents and royalties by lessor — 
Held, there was only condonation on part of lessor of right of forfeiture — But there was no waiver of 
condition precedent for renewal of lease under contract.) 

Section 112 — Note 7 

1. AIR 1946 Lah 330 (338) : ILR (1947) Lah 235 (FB) ** AIR 2009 (NOC) 585 (Cal) ** 1980 LS (Andh 
Pra) 1 ** ILR (1970) 1 Delhi 727 ** AIR 1959 Pat 128 (130) : ILR 38 Pat 247 (DB) ** (1940) 44 Cal WN 
1109 (1112) (DB) ** (1910) 6 Ind Cas 264 (264) (DB) (Mad) ** (1866) 2 Bom HCR 66 (69). 


[See also (1911) 34 Mad 161 (162) (DB). (Under the law prior to the Act claim for rent will not affect 
lessor’s right to eject.)] 


2. AIR 2005 (NOC) 423 (Kar) : 2005 ATHC 3849 (DB) (Kant). 
3. AIR 1970 Mad 165 (167, 168, 170, 171) : (1969) 1 Mad LJ 247. 
4. (1872) 41 LICP 239 (240) : 20 WR (Eng) 972, Grimwood v. Moss. 
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Illustrations 


(a) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice expires. B tenders, 
and A accepts, rent which has become due in respect of the property since the expiration of the notice. The 
notice is waived. 

(b) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice expires, and B 
remains in possession. A gives to B as lessee a second notice to quit. The first notice is waived. 


Synopsis 
1. Scope of section. (B) Second notice to quit. 
2. “With the express or implied consent.” (C) Distress for rent. 
3. Act showing an intention to treat the lease as OA aor EOD O waiver 
subsisting. ; 
(A) Acceptance of rent. 4. Effect of waiver. 


1. Scope of the section. 


Section 112 deals with waiver of forfeiture under S. 111, Cl. (g). This section deals 
with waiver of notice to quit under S. 111, Cl. (h) and reproduces substantially the English 
law on the subject.(1) There is a fundamental difference between a waiver of forfeiture 
(which is a matter which can be done at the election of the landlord alone) and what is 
inaccurately referred to as the waiver of a notice to quit, (which can only proceed on the 
basis that the landlord and tenant are ad interim in making a new agreement).(2) 

There is a marked difference between S. 112 and S. 113. Waiver of notice to quit does 
not depend upon the election of one party, but upon the consent of both. This difference is 
manifested by the use of the words “with the express or implied consent of the person to 
whom the notice is given,” in Section 113.(3) 

Dismissal of a suit for ejectment does not extinguish the ownership of the lessor and 
confer the same upon the lessee. It cannot convert a lease of limited duration into one in 
perpetuity. At the very best it operates as a waiver under S. 113 or an assent of the lessee 
within meaning of S. 116.(4) 

The section applies only to leases that are admittedly determinable by a notice to quit, 
that is, to leases from year to year and from month to month. The section will not apply 
where the landlord claims to treat the tenant as a tenant from one year but the latter asserts 
a permanent tenancy.(5) It was however held in the undermentioned case (6) by the Andhra 
Pradesh High Court that even where a tenant sets up a permanent tenancy or a lease for a 
S a 

Section 113 — Note 1 
1. See Halsbury, Laws of England, 2nd Edition Volume 20 — Paras. 142-144, 153 and 154 ** AIR 1945 Bom 
132 (135) : ILR (1945) Bom 68 (DB). 


2. AIR 1965 Orissa 11 (12) : ILR (1964) Cut 374 ** AIR 1962 J & K 2 (3) (DB) ** 1960 MPLJ 861 (863) 
(DB) ** AIR 1959 Pat 128 (130) : ILR 38 Pat 247 (DB) ** AIR 1958 Mys 113 (115, 116) : ILR (1958) 
Mys 104 ** AIR 1956 Nag 125 (128) : ILR (1956) Nag 1053 ** (1955) 59 Cal WN 572 (576) ** (1955) 
21 Cut LT 395 (397) ** AIR 1954 Cal 404 (405) : ILR (1956) 1 Cal 461 ** AIR 1954 Madh B 37 (38): 
ILR (1953) Madh B 193 ** AIR 1952 Cal 455 (462) ** AIR 1951 Cal 342 (345) : 85 Cal LJ 339 ** ILR 
(1951) 1 Cal 404 (413) ** AIR 1945 Bom 132 (134) : ILR (1945) Bom 68 (DB). 

3. 1975 WLN 495 (Raj). 

4. AIR 2008 Delhi 110 (111). 

5. AIR 1927 Pat 305 (308) (DB). 


6. AIR 1959 Andh Pra 346 (349) : ILR (1958) Andh Pra 868 (DB). 
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particular period and is not able to establish it, he would not be barred from putting forward 
the plea of waiver under this section because the lease of the residential building in such a 
case would be deemed by virtue of S. 106 to be from month to month. 


Though this action is inapplicable to agricultural leases, it is based on general prin- 
ciples applicable to leases and hence will have to be applied to agricultural leases also.(7) 
In the undermentioned case(8) it has been held that the principle of this section can be 
applied to a notice terminating a licence issued under the Excise Act to operate a distillery 
although such a licence and a lease of immovable property is not quite the same. 


A waiver of the notice by joint owners to be effective and binding must be by all of 
them. One of the joint owners cannot waive the notice. (9) 


Where a lease is determined by a notice to quit, the landlord subsequently receives 
rent from the tenant the rights and liabilities of the parties must be decided with reference to 
this section and not S. 116.(10) 


The Madras High Court, (11) however, held that the principle that once an election is 
made and lease determined the election is irrevocable would apply when the election is not 
followed by a suit in ejectment, and if the lessor had merely given a notice in writing of his 
intention to determine the lease as provided in Section 111(g). If subsequently rent is re- 
ceived rights will be determined as provided in Section 116, T. P. Act. Determination re- 
ferred to in that section would include determination on account of forfeiture. Under Sec- 
tion 113 waiver does not ipso facto result from act or omission on the part of the lessor but 
act which clearly points out intention of the lessor to treat the lease as subsisting. There is 
no warrant for the view that mere receipt of rent whatever be the intention of the party, 
should of its own force divorced from circumstances be regarded as waiver. 


The question whether there is a waiver or not is a question of fact.(12) 


7. AIR 1976 Andh Pra 428 : (1976) 2 Andh WR 110 (DB). (The plaintiff gave evidence that he was not 
aware of the legal consequence and merely gave a printed receipt and thereafter when he consulted a 
lawyer and came to know about the consequence, he started issuing the rent receipt ‘without prejudice’ . 
From this it could not be said that there was intention to treat the lease as subsisting. AIR 1963 Cal 763, 
Diss. from.) ** AIR 1963 Bom 179 (181) : ILR (1963) Bom 629 (DB) ** AIR 1954 Madh B 37 (38) : ILR 
(1953) Madh B 193. 

[See however 1994 (2) Sim LC 251 (254) (Him. Pra.) (In view of H. P. (Transferred Territory Tenants 
Protection of Rights) Act (1968), Ss. 105 to 117 of Transfer of Property Act are not applicable to agricul- 
ture tenancies.)] 

8. AIR 1965 Punj 217 (218, 219) : ILR (1965) 1 Punj 358 (DB). 

9. AIR 1984 All 364 : 1984 All WC 909 ** 1978 All LJ 486 ** (1978) 1 Rent LR 769 (771) (Delhi) ** AIR 
1956 All 175 (177) (DB). 

10. (1955) 59 Cal WN 572 (579). (Both the sections cannot apply to a particular case.) ** AIR 1945 Bom 132 
(135) : ILR (1945) Bom 68 (DB). (Section 116 must be read with S. 111 (a) which deals with termination of 
lease by efflux of time and does not affect rights of landlord and tenant as contained in Ss. 112 and 113.) 

11. AIR 1970 Mad 165 : (1969) 1 Mad LJ 247. 

12. AIR 1965 Orissa 11 (13) : ILR (1964) Cut 374 ** AIR 1963 Bom 179 (181): ILR (1963) Bom 629 (DB) 
** AIR 1963 Raj 113 (115) : ILR (1963) 13 Raj 370. (Notice asking tenant to execute fresh rent note sent 
during routine administration of trust property — Earlier notices not waived.) ** AIR 1962 J & K 2 (3) 
(DB) ** AIR 1959 Pat 128 (130) : ILR 38 Pat 247 (DB) ** 1954 Madh BLJ (HCR) 730 (734). (If the 
defendant has not pleaded waiver of notice in his written statement he cannot be allowed to raise the 
contention in second appeal.) ** AIR 1952 Cal 455 (462) ** (1948) 83 Cal LJ 328 (337). (Question 
whether acceptance of rent amounts to waiver of notice is a question of fact.) 
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Plea of waiver is not open for the first time in second appeal. (13) 

Existence of waiver is purely a question of fact and cannot be decided in writ petition 
especially when there are no materials on record. (14) 

A question of waiver of notice cannot be raised for the first time before the Ist Appel- 
late Court contrary to an admitted case of the parties, especially when the party never 
pleaded it.(15) 

This section contains an express provision relating to waiver of a notice and full effect 
must be given to it without reference to notions drawn from English law.(16) 

Principle of S. 113 applies to tenancies under Bombay Tenancy and Agricultural Land 
Act, 67 of 1948.(17) 

2. ‘‘With the express or implied consent.” 

A waiver of a notice to quit under this section can be made only with the express or 
implied consent of the person to whom notice is given.(1) and there must be an act on the 
part of the person giving notice which shows an intention to treat the lease as subsisting.(2) 
In this respect it differs from a waiver of forfeiture which depends upon the exercise of the 
option by the lessor alone. This is also the English law on the point .(3) The word consent 
used in the section clearly implies a free consent and not a consent obtained by duress or 
pressure of the circumstances.(4) 

3. Act showing an intention to treat the lease as subsisting. 
Waiver is a matter of intention of the parties.(1) It is an intentional relinquishment of 


13. AIR 1969 Raj 264 : ILR (1969) 19 Raj 1055 ** 2006 (6) AIR Kar R 308. (Plea of waiver being a mixed 
question of fact and law and having not pleaded so in trial Court, is liable to be rejected.) ** 1994 (1) Mad 
LW 137 (138). 

14. AIR 1971 Guj 73 (77) : 12 Guj LR 235 ** 1991 CTJ 585 (598) (Bom) (Plea regarding waiver raised for 
first time during arguments cannot be entertained in exercise of writ jurisdiction under Art. 227.) 

15. ILR (1972) 1 Delhi 469. 

16. AIR 1957 Cal 627 (631) : ILR (1958) 2 Cal 426 (DB). 

17. AIR 1971 Guj 73 : 12 Guj LR 235 ** 2001 (1) Mad LJ 438 (441). 

Section 113 — Note 2 
- AIR 1968 SC 471 (474) : (1968) 2 SCR 20 ** 2006 (2) Cal LJ 51 ** 2004 (1) Mah LJ 528 : 2004 (2) All 
MR 154 (157) ** AIR 1965 Orissa 11 (13) : ILR (1964) Cut 374 ** AIR 1962 Assam 148 (149) : ILR 
(1962) 14 Assam 397 ** AIR 1961 Raj 136 (138) : ILR (1960) 10 Raj 1568 ** AIR 1960 Madh Pra 16 
(17) : 1960 MPLJ 705 ** AIR 1960 Madh Pra 192 (193) : 1960 MPLJ 375 (DB) ** AIR 1959 Pat 128 
(130) : ILR 38 Pat 247 (DB) ** AIR 1957 Madh Pra 233 (234) : 1957 MPLJ 363. (Notice terminating 
tenancy served — Second notice demanding enhanced rent — Tenant neither complying with notice nor 
putting possession — Tenant must be taken to have consented to the waiver of earlier notice and accepted 
the enhanced rent.) ** AIR 1956 Nag 125 (128) : ILR (1955) Nag 1053 ** AIR 1954 Madh B 37 (38) : 
ILR (1953) Madh B 193 ** AIR 1953 Cal 349 (352) ** AIR 1951 Cal 342 (345) : 85 Cal LJ 339 ** ILR 
(1951) 1 Cal 404 (413). 
2. 1997 (66) DLT 359 (363). 
3. (1853) 13 CB 178 (180) : 138 ER 1165 Blyth v. Denett ** (1868) 37 LJ Ex 173 (174) : 16 WR (Eng) 
1018 : ILR 3 Ex 303 : 18 LT 656, Tayleur v. Wildon. 
See also Halsbury, Laws of England, Volume 18, P. 454, Paras 922, 923. 
4. AIR 1968 J & K 22 (23) : 1966 Kash LJ 350 (DB). : 
Section 113 — Note 3 


1. AIR 1963 Raj 113 (115) : ILR (1963) 13 Raj 370 ** AIR 1959 Pat 128 (130) : ILR 38 Pat 247 (DB) ** 


= 
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a right and there can be no waiver unless the person against whom the waiver is claimed 
had full knowledge of his rights and of facts enabling him to take effectual action for the 
enforcement of such rights.(2) The intention of the lessor to continue to treat the lease as 
subsisting can be shown by any of the lessor.(3) When any act on the part of the landlord is 
relied upon as amounting to waiver that act must be that of the landlord or some person 
authorised by him or who is authorised even without his knowledge or consent to continue 
or restore the old tenancy.(4) The fact alleged to constitute waiver must import the recogni- 
tion of the tenancy.(5) 
The illustrations to the section give two instances of waiver: 


(1) acceptance of rent which has become due since the expiration of the notice to quit, 
and 

(2) giving a second notice to quit, 

(A) Acceptance of rent. 

The acceptance of rent accrued due before the date of the notice to quit is not a waiver 
of the notice to quit. (6) If rent due is in respect of period prior to the date when the tenancy 
would stand determined, then there could be no waiver of notice even if it is accepted after 
the service of notice.(7) The acceptance of rent accrued due subsequent to the notice is a 
waiver of the notice.(8) It clearly indicates that the lessor intends to treat the lease as sub- 


AIR 1956 Punj 246 (246) : ILR (1957) Punj 86 (DB) ** (1953) 6 Sau LR 446 (449) ** AIR 1952 Cal 455 
(462). 

2. AIR 1968 SC 933 (937) : (1968) 2 SCR 548 ** 2009 (3) All Rent Cas 18 (20) ** 1990 Mah LJ 594 (597) 
** AIR 1966 Pat 434 (437) : 1966 BLJR 808 (DB) ** AIR 1965 Assam 55 (58) : ILR (1964) 16 Assam 
435 (DB) ** AIR 1962 J and K 2 (3) (DB) ** 1960 MPLJ 861 (863) (DB). (Waiver signifies landlord’s 
intention to forego his right of ejectment.) ** (1948) 83 Cal LJ 328 (337). 


3. AIR 1968 J and K 22 (23) : 1966 Kash LJ 350 (DB). (Such a conduct on the part of the lessor must 
however be clear and categorical leading to an inference of his intention to treat the lease as subsisting.) 
** ATR 1962 Assam 148 (149) : ILR (1962) 14 Assam 397 ** AIR 1962 J and K 2 (3) (DB) ** AIR 1959 
Bom 292 (293) : ILR (1958) Bom 820 (DB) ** AIR 1959 Pat 128 (130) : ILR 38 Pat 247 (DB) ** AIR 
1952 Cal 455 (462). 


4. AIR 1854 Madh B 37 (38) : ILR (1953) Madh B 193. 


5. AIR 1960 Madh Pra 16 (17) : 1960 MPLJ 705 ** 1960 MPLJ 861 (863) (DB) ** AIR 1954 Cal 404 (405) : 
ILR (1956) 1 Cal 461. 


6. (1971) 1 Mad LJ 385 ** 2006 (4) All Rent Cas 456 (457) ** AIR 1969 Raj 264 (265, 266) : ILR (1969) 
19 Raj 1055. (Where a notice is given by the lessor on 27th May 1961 terminating the tenancy on the 
expiry of the period of one month for failure to pay rent and the tenant paid the rent on Ist June 1961 as 
arrears of rent up to May 1961 it could not be said that the lessor waived the forfeiture.) ** AIR 1952 All 
863 (864) : 1952 All LJ 373 ** AIR 1921 Cal 126 (127) (DB). 


7. 1982 (UP) RCC 469 (470) (All) ** 1999 (1) All CJ 239 (241). 


8. 1982 All LJ 719. (Where after service of notice to quit the tenant paid rent for certain period after expiry 
of period of notice and with regard to the rent onwards, alleged that the same was agreed to be adjusted in 
the tenant’s alleged claim for compensation, the notice must be deemed to have been waived with the 
consent of the tenant.) ** 1998 (74) Delhi LT 493 (499) (Service of notice — Landlord receiving rent from 
tenant till suit was instituted and even thereafter — Notice stood waived under S. 113.) ** 1989 (1) All 
Rent Cas 299 (301) ** (1977) 13 Deihi LT 36. (Landlord purporting to terminate tenancy by giving notice 
did not file a suit for possession but instead filed a suit for recovery of rent — Suit ending in a compromise 
— Unconditional acceptance of rent by landlord — Held, notice had been waived and tenancy restored.) ** 
AIR 1974 All 428 (430) : 1974 All LJ 364. (If a notice to quitis given on 1-2-1967 terminating the tenancy 
from 1-3-1967 and a suit is filed on 10-3-1967 but the landlord accepts payment of an advance rent for 
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sisting. The payment of rent by the lessee also shows that the lessee impliedly consents to 
waiver.(9) But acceptance of rent by the lessor under a mistake will not amount to such 
waiver.(10) Where rent is sent by a money order not showing for what period the rent was 
offered, its acceptance by landlord does not amount to waiver.(11) So, also the acceptance 
of an amounts damages for use and occupation though tendered as rent will not amount to 
waiver.(12) In other words, the acceptance of an amount tendered as rent will not necessar- 
ily imply an intention to treat the lease as subsisting.(13) The acceptance of rent by the lessor 
merely as a prudential act without the necessary animus to nullify the notice of termination 
given earlier will not constitute an act on his part with the express or implied consent of the 
lessee to treat the lease as subsisting. Further there must also be evidence to show that the 
lessee construed the act of receipt of rent by the lessor as an intention to treat the lease as 


March 1967 on 15-2-67 knowing it to be so, it is a waiver and does not stand cancelled by subsequent 
filing of the eviction suit.) ** (1968) 70 Pun LR (D) 55 ** AIR 1966 All 623 (624). (No conclusion that 
the landlord’s intention was not to treat the tenancy as continuing can be drawn from the fact of the 
diligent prosecution of the suit based on the notice by him.) ** AIR 1965 Assam 55 (58) : ILR (1964) 16 
Assam 435 (DB) ** AIR 1962 Assam 148 (150) : ILR (1962) 14 Assam 397 ** AIR 1959 Andh Pra 346 
(349) : ILR (1958) Andh Pra 868 (DB) ** AIR 1959 Bom 292 (293) : ILR (1958) Bom 820 (DB). (Notice 
of ejectment served after obtaining permission of Rent Controller — Landlord accepting rent for period 
subsequent to expiry of notice — Notice stands waived and permission of Rent Controller stands exhausted 
~ Second notice issued without permission and suit filed — Suit is not maintainable.) ** AIR 1956 All 175 
(177) (DB) ** AIR 1954 Cal 404 (405) : ILR (1956) 1 Cal 461 ** AIR 1954 Madh B 37 (38) : ILR (1953) 
Madh B 193 ** AIR 1951 All 478 (480) : 1950 All LJ 455 ** AIR 1951 Cal 342 (345) : 85 Cal LJ 339 ** 
AIR 1926 Cal 763 (763). 

9. 1977 All WC 641 (644) ** AIR 1968 J and K 22 (23) : 1966 Kash LJ 350 (DB). (But that conduct must be 
clear and categorical so as to lead to an inference of such intention.) ** AIR 1960 Madh Pra 192 ( 193) : 
1960 MPLJ 375 (DB) ** AIR 1958 Mys 113 (166) : ILR (1958) Mys 104 ** AIR 1954 Madh B 37 (38): 
ILR (1953) Madh B 193, 

10. AIR 1966 Pat 434 (437) : 1966 BLIR 808 (DB) ** (1949) 1 All ER 768 (769). (Acceptance of rent by 
agent of landlord, in respect of a period after expiry of notice to quit, under belief that it was rent in arrears 
in respect of earlier period, held did not operate as waiver of notice and the landlord was entitled to 
possession.) ** (1946) 2 All ELR 778, Maconochie, Bros. Ltd. v. Brand. 

11. 1972 MPLJ 134. 


12. 1978 All LJ 1061 : 1978 All Rent Cas 537. (The use of the word ‘rent’ instead of ‘mesne profits’ or 
damages’ in the plaint could not lead to the conclusion of continuance of tenancy after expiry of the term 
of lease.) z AIR 1968 J and K 22 (23) : 1966 Kash LJ 350 (DB) ** AIR 1962 J and K 2 (3) (DB) ** AIR 


13. 1979 All LJ (NOC) 74 : 1979 All WC 440 ** 2001 (1) Mad LJ 438 (443) ** (1978) 1 Cut WR 48 (50, 31) 


intended to re-establish the relationship of landlord and tenant.) ** AIR 1953 Hyd 97 (97) : ILR (1953) 
Hyd 110 ** (1953) 6 Sau LR 446 (449) ** AIR 1951 Cal 342 (345) : 85 Cal LJ 339, 


Waiver of notice to quit [SH3N3] 651 


subsisting and then made further payment of rent to manifest his express or implied consent 
to continuance of the lease.(14) S. 113 applies to cases of termination of tenancy covered 
by S. 111(h) and not to cases covered by S. 111(a) which deals with cases of termination of 
tenancy by efflux of time.(15) The essence of Section 113 is the consensus ad idem of the 
parties. If rent is offered it must be received as such with an intention to treat the lease as 
subsisting. If the rent is accepted as compensation for use and occupation or under some 
other mistaken belief or in circumstances which clearly disprove or which are inconsistent 
with any intention to treat the lease as subsisting there is no waiver.(16) The question 
whether the act of the landlord (whether it is the receipt of amount sent as rent or without 
any statement at all) is one from which one can impute to the landlord the intention of 
creating a renewal of the tenancy or treating the tenancy as still subsisting is a question of 
fact,(17) and the onus lies on the person pleading waiver.(18) 


The question to be considered in each case is whether acceptance of rent or giving a 
second notice to quit stands by itself and gives rise a presumption of waiver or whether 
such conduct is accompanied by other acts which prevent raising of such presumption.(19) 

Where the landlord had never intended to waive the notice to quit by acceptance of 
the rent sent/deposited by the tenant which was in fact been received/withdrawn under 
protest and subject to the right and liabilities of the parties to be determined in the pending 
suit, it could be said that notice to quit was not waived and the tenant was not entitled to 
resort for benefit under the provisions of S. 113.(20) 


Even where rent is accepted after notice to quit the intention has to be inferred from 
supporting circumstances to support finding of waiver.(21) Thus, where the tenant does not 


[See also AIR 1965 SC 101 (107) : (1964) 5 SCR 239. (Accrual of right under S. 4 (a) of M. P. Accommo- 
dation Control Act — Mere acceptance of rent subsequent to the notice does not amount to waiver of the 
right.)] 

14. AIR 1977 Mad 122 ** AIR 2002 All 212 (215) : 2002 All LJ 1623 : 2002 (1) All Rent Cas 525 ** AIR 
2002 (NOC) 209 : 2002 AIHC 2641 (2644) : 2002 (2) Ren CR 314 (Delhi) ** 2002 (2) Ren CR 311 (313) 
(Delhi) (In absence of intention, to keep tenancy subsisting the mere acceptance of occupation charges 
would not amount to waiver of notice.) ** 2002 (4) Cur CC 366 (369) (Mad). 

15. 2001 (5) Andh LT 770 (781) (DB). 

16. ILR (1975) Andh Pra 761 (DB). 

17. AIR 1965 Orissa 11 (13) : ILR (1964) Cut 374 ** AIR 1960 Madh Pra 167 (169) : 1960 MPLJ 449. 
(Landlord acknowledging in receipt payment of portion of arrears of rent and stating that in spite of such 
payment the tenant was still in arrears of rent — This cannot amount to waiver of notice.) ** AIR 1959 Pat 
128 (130) : ILR 38 Pat 247 (DB) ** AIR 1957 Cal 627 (630, 631) : ILR (1958) 2 Cal 426 (DB) ** (1955) 
59 Cal WN 572 (577) ** AIR 1953 Hyd 97 (97) : ILR (1953) Hyd 110 ** (1953) 6 Sau LR 446 (449). 

18. AIR 1956 Cal 106 (108) ** 2002 (3) Mad LJ 830 [(Service of notice — Acceptance of rent — No proof that 
there was intention of lessor to create fresh tenancy between parties — Notice cannot be said to have been 
waived.)] ** (1955) 59 Cal WN 572 (577) ** AIR 1951 Cal 342 (346) : 85 Cal LJ 339. 

19. AIR 1971 Delhi 213 (216, 217) : 73 Pun LR (D) 229 ** 1999 All LJ 294 (298) : 1999 AIHC 1799 : 1999 
(1) All Rent Cas 291 ** 1999 (2) All Rent Cases 172 (173) (Acceptance of rent after quit notice — Not 
necessarily waiver — Person must have full knowledge of his rights and facts enabling him to take effec- 
tual action for enforcement of such rights.) ** 1997 All LJ 1691 (1692) : 1997 (2) All Rent Cas 32. (Rent 
accepted under protest — Not admitting period mentioned in M.O. coupon - Intention of continuing lease 
cannot be said to exist — Notice not waived.) 

20. 2005 (3) UC 1571 (1575). 


21. (1968) 70 Pun LR (D) 55. 
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vacate the premises even after service of notice to quit, mere acceptance of rent by landlord 
does not amount to waiver of notice, landlord is entitled to damages for unauthorised occu- 
pation of premises by tenant after termination of lease.(22) 

The acceptance of rent by the landlord from a tenant continuing in possession after 
the determination of the tenancy by notice, by virtue of the statutory protection given by 
Rent Control legislation, is not a sufficient ground for holding that the landlord has as- 
sented to a new tenancy(23) In cases governed by the Rent Control Acts the acceptance of 
rent might be referable either to the fact that under the rent control law in force the tenant 
has become a statutory tenant or to the landlord’s intention to treat the lease as subsisting. 
In such a case the onus is on the tenant to prove waiver of the notice to quit. For the tenant 
to succeed, such acceptance must be shown aliunde to be attributable only to the landlord’s 
assenting to a new tenancy coming into existence.(24) Where the rent was accepted subse- 
quently to issuance of first notice to quit and thereafter the landlord moved the Rent Con- 
troller for enhancing the fair rent, it was held that the first notice was waived.(25) 

Acceptance of rent by landlord even after issuing notice of termination does not make 
the notice ineffective unless a fresh agreement to create a new tenancy after terminating the 
old one is proved.(26) 

A mere demand for the rent accrued due subsequent to the notice not followed by a 
promise by the tenant to pay cannot operate as a waiver of the notice, for want of the 
tenant's consent.(27) On the same principle, a claim in a suit for ejectment for the arrears of 
rent due is not a waiver of the notice.(28) So also, mere abortive negotiations between the 
ee 
22. 2001 AIHC 2657 (2660) (Delhi). 


23. AIR 1961 SC 1067 (1069) : (1961) 3 SCR 813 ** AIR 1978 Delhi 92 : 1978 Rajdhani LR 300 ** AIR 
1977 Him Pra 21 : 1977 Sim LC 105. (The landlord can notwithstanding acceptance of rent, sue the tenant 
for possession on grounds available to him under the House Rent Act.) ** AIR 1973 Raj 141 (145, 146): 
1973 Raj LW 83 ** AIR 1970 Bom 167 : 1969 Mah LJ 375 ** ILR (1970) 2 Delhi 514 ** (1969) 2 Mys 


[See also (1958) 62 Cal WN 319 (324). (Determination of Thika Tenancy by notice — Statutory tenancy 
Springs up under Calcutta Thika Tenancy Act — Acceptance of rent by landlord after determination — No 


24. AIR 1954 Cal 460 (462) : ILR (1956) 1 Cal 229 (DB). 

25. 1984 Mah LJ 1071 (1075) (Bom). 

26. AIR 1973 Bom 152 (159) : 74 Bom LR 540. ** 2000 (83) DLT 79 (88) 

27. 1972 All WR (HC) 134 : 1972 Ren CJ 642 ** AIR 1959 Pat 128 (130) : ILR 38 Pat 247 (DB). (Defendant 
ie da time be rs) = Rape of nego, period subsequent to notice does 
gpg at st al (209) : ILR 35 Pat 894 **(1853) 13 CB 178 (180, 181): 138 


28. 1964 AlILY 1143 (1144) ** ATR 1959 Pat 1281(131): ILR 38 Pat 247 (DB) ** AIR 1917 Pat 469 ; 
2 Pat LJ 595 (DB). (DB) at 469 (470) : 


[See also ILR (1951) 1 Cal 404 (413). (A mere mistake of draftsman of plaint in suit for ejectment in 
claiming rent for period subsequent to notice determining tenancy is not evidence that the landlord had 
a to new tenancy, particularly when he is at the same time also asking for possession and mesne 
profits.)] 
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parties with regards to the payment of rent subsequent to the notice do not constitute a 
waiver.(29) 


Where the landlord was throughout insisting that there were past arrears of rent and 
after issue of notice to quit he accepts the rent remitted by the tenant alleging it to be for the 
period which included certain period after the notice was issued there could not be waiver 
of notice to quit. The mere fact that in view of Section 59, Contract Act some rent would be 
adjusted towards some period subsequent to notice to quit no intention to waive the notice 
could be drawn.(30) 


By virtue of the second proviso to S. 112 the acceptance of rent, even though subse- 
quent to a forfeiture, does not constitute a waiver of the forfeiture if such acceptance is 
made after a suit for ejectment is instituted against the lessee on the ground of forfeiture. 
The question as to whether the person giving the notice has by his act shown an intention to 
treat the lease as subsisting is essentially a question of fact. In reaching a conclusion on this 
aspect of the matter, the Court must consider all relevant facts and circumstances, and the 
mere fact that rent has been tendered and accepted, cannot be determinative. Thus where 
the landlord even after accepting the rent tendered for period subsequent to quit notice, did 
file a suit for eviction, and even while prosecuting the suit accepted rent which was being 
paid to him by the tenant, it cannot be said that by accepting rent, he intended to waive the 
notice to quit and to treat the lease as subsisting.(31) 


29. AIR 1927 Rang 276 (276, 277) (DB). 
30. 1978 All LJ 575 : (1978) 2 Ren CJ 32. 


31. AIR 2006 SC 1734 : 2006 AIR SCW 1966. (AIR 1926 Cal 763, Overruled.) ** 2009 (3) AIR Bom R 
(NOC) 445 (Bom) : 2009 (1) Mah LJ 360 (362) ** 2007 (2) CLR 869 (872) (Orissa) ** AIR 2006 All 1 
** 2006 (6) ALJ 59. (Except that rent was accepted by lessor after giving notice to quit there was no 
material on record to show that lessor by his any action expressed intention to treat lease as subsisting.) ** 
2006 (6) AIR Kar R 308 ** AIR 2006 (NOC) 1320 : 2006 (5) AIR Kar R 151 ** AIR 2005 Bom 107 ** 
2005 (3) UC 1571 ** 2004 (1) All Rent Cas 333 (334) ** AIR 2002 All 212. (Mere acceptance of rent 
after period of termination of tenancy — Does not amount to waiver — There must be some intention of 
waiver — Landlord actively prosecuting suit for ejectment filed by him — It cannot be inferred that 
notice has been waived.) (AIR 1974 All 428, AIR 1926 Cal 763 and AIR 1966 All 623, Not followed.) 
1986 (1) All Rent Cas 276 (279) ** AIR 1979 Bom 44 : 1979 Mah LJ 850 ** 1975 WLN 495 (Raj) ** 
1970 All LJ 803 : 1970 All WR (HC) 489 ** (1967) 8 Guj LR 202 : ILR (1967) Guj 15 ** AIR 1961 J and 
K 22 (25) : 1966 Kash LJ 350 (DB). (Decree for ejectment of tenant — Acceptance of rent by plaintiff 
while appeal against decree pending — Rent receipt clearly showing that rent was accepted under protest 
—Held, that acceptance of rent did not give rise to inference of intention of plaintiff’s part to treat lease as 
subsisting. (AIR 1956 Cal 106 and AIR 1954 Cal 404 and AIR 1948 Oudh 127 and AIR 1949 FC 124 and 
AIR 1945 Bom 132 and AIR 1959 Bom 292 and (1920) 3 KB 428, Rel. on. AIR 1926 Cal 763, Diss. 
from.) ** 1966 All LJ 1074 (1076). (Acceptance of rent by landlord after institution of suit for period 
subsequent to termination of tenancy with a note that it is accepted without prejudice to suit — Acceptance 
does not amount to waiver or creation of fresh tenancy.) ** AIR 1962 J and K 2 (3) (DB) ** 1960 MPLJ 
861 (863) (DB) ** AIR 1956 All 175 (177) (DB) ** AIR 1956 Cal 106 (108) ** AIR 1952 All 579 (580) : 
1951 All LJ 331 ** AIR 1948 Oudh 127 (128). (Once a suit for ejectment has been instituted, it cannot 
possibly be said that any act of the lessor shows an intention to treat the lease as subsisting unless he 
withdraws the suit. AIR 1926 Cal 763, Diss. from.) ** 1946 Jai LR 413 (415) (DB). (AIR 1926 Cal 763, 
Diss. from.) ** AIR 1945 Bom 132 (134, 135) : ILR (1945) Bom 68 (DB). (Notice to quit — Whether 
landlord intended to renew tenancy or treat it as still subsisting is question of fact — Suit for ejectment — 
Payment made during pendency of suit as rent but expressly accepted as compensation for use and occu- 
pation — When payments were accepted, premises subject to standard rent contained in Cl. 3(4) of Bombay 
Rent Restriction Order (1942) — Considering all these facts it was held that there was no intention on the 
part of landlord to treat the lease as subsisting — AIR 1926 Cal 763, Not Foll.) 
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Where the landlord had filed a suit and there is nothing to show that after the receipt 
of the money he abandoned the suit, and on the contrary there is other evidence to show that 
he diligently prosecuted that suit, an intention which is a requisite under Section 113 “to 
treat the lease as subsisting” would be entirely absent. The entire conduct of the landlord 
would be inconsistent with that intention both in his institution of the suit and its prosecu- 
tion. No doubt it is true that the requirement of English Law that there was an intention to 
create a fresh lease and, therefore, a fresh contract, is not required to be proved under the 
Indian Law. But that does not mean that waiver is not a matter of agreement between the 
parties, even in regard to a waiver which is a contract, what is necessary is on the part of 
one person to agree to have the notice waived and on the part of the other, namely, the giver 
to treat the lease as subsisting. The essence of the contract, namely, the parties being of one 
mind, which in this case would be to treat the lease as subsisting by the receiver of the 
notice agreeing to the continuation of the lease and the giver of the notice, namely, the 
lessor, agreeing to treat the lease as subsisting is essential and necessary.(32) Inclusion of a 
claim for arrears of rent accrued after the date of forfeiture in a suit for ejectment does not 
amount to waiver of forfeiture as the election to forfeit is complete and irrevocable if the 
suit is instituted.(33) In the undermentioned case(34) where, pending a suit for ejectment 
the Court passed an order by consent of parties by which certain payments were made by 
the defendant and accepted by the plaintiff, it was held that such acceptance would consti- 
tute a waiver of the notice. So also, where pending the suit for ejectment and damages for 
use and occupation the defendant made certain payment without insisting on the with- 
drawal of the suit the plaintiff was held not to have waived the rights asserted by him in the 
suit by the acceptance of that payment.(35) 

When tenancy has been legally determined by a notice to quit and a suit also is insti- 
tuted by the landlords for the eviction of the tenants, a mere combination of the claim for 
both rent and damages for the period subsequent to the expiration of notice does not Oper- 
ate as waiver of the notice. (36) 


In the undermentioned case,(37) however, it was held that if during pendency of a 
second appeal against dismissal of ejectment suit the landlord writes to the tenant that he 
would withdraw the appeal if the tenant paid him rent due till then 15 days the only infer- 
ence possible is that the landlord waived first notice. 


Where on the landlord filing a suit for ejectment of the tenant on the expiry of the 
lease the latter deposited the rent in Court under the provisions of the Rent Control Act it 
was held that the mere withdrawal of that amount by the landlords from Court could not be 
held to be waiver in the absence of any evidence to show that the landlord intended to keep 
the lease subsisting.(38) 

——— 


32. AIR 1979 Bom 95: 1978 Mah LJ 750 ** 1998 (1) Sim LC 503 (507) (Him Pra). [(Acceptance of rent after 
the suit for ejectment is not to be regarded as a waiver since once the matter comes before the Court the 
election becomes irrevocable.)] ** AIR 1979 Bom 44 : 1978 Mah LJ 850. 


33. AIR 1972 Pat 200 (206) (DB). 

34. AIR 1934 Cal 837 (837, 838). 

35. AIR 1953 Nag 219 (220, 221) : ILR (1954) Nag 147. 

36. 1977 Rajdhani LR 79 (81) : (1977) 1 Ren CJ 914 (Delhi). 
37. AIR 1972 All 217 (218) : 1971 Alt WR (HC) 742. 


38. 1980 Law Sum (AP) 1 (4) ** AIR 1977 NOC 118 : 1976 All LJ 754 ** AIR 1972 All 435 (436): 1972 Ren 
CJ 81 ** AIR 1965 Assam 55 (58) : ILR (1964) 16 Assam 435 (DB). 
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Where after giving a notice to quit the landlord filed an ejectment application but got 
it dismissed and thereafter waited for more than a year when he filed another ejectment 
application, the landlord is held to have waived the notice by his conduct, keeping the 
contractual tenancy subsisting.(39) 

The fact that the lessor accepts the rent under protest as where he states that he accepts 
it as damages for use and occupation will not prevent it from operating as a waiver of the 
notice.(40) 

But it has been held by the Bombay High Court that if rent is accepted after notice to 
quit but without prejudice to the rights and contentions in the notice, it is not a waiver.(41) 


Where after issue of notice terminating the tenancy the tenant remitted amounts as 
rent by M. O. and the landlord accepted the sums not as rent but under protest as compen- 
sation the conduct of the landlords shows that he had no intention to waive the notice 
terminating the tenancy and therefore no fresh tenancy is created.(42) 

Where the landlord was regularly accepting rent during the pendency of eviction pro- 
ceedings and even thereafter, and the plea of waiver was raised for the first time in revision, 
the case was remanded for recording specific finding as to what was the real intention of 
landlord in accepting rent and whether the sum was accepted not as rent but as claim for 
illegal possession.(43) 

(B) Second notice to quit. 


The giving of a second notice to quit is a waiver of the first notice to quit.(44) This is 
also shown by the Illustration (b) under the section. The consent of the lessee to the waiver 
is implied in this case by his continuing in possession in spite of the first notice to quit.(45) 
If a landlord, after giving a notice to quit for arrears of rent, waits for a year and demands 
rent by second notice for the period between 1st and 2nd notices, his suit for ejectment on 


39. AIR 1973 Punj 354 : 1972 Ren CR 859. 
40. AIR 1923 Càl 663 (664) (DB). 


41. (1973) 75 Bom LR 609. ** 1998 AIHC 2949 (2951) : 1998 (73) Delhi LT 34. [( Acceptance of rent after 
service of notice without prejudice to the rights of landlord — No intention to treat lease'as subsisting — No 
waiver)] ** AIR 1997 All 383 (386). : ; 


42. AIR 1977 Gauhati 17 : 1976 Assam LR 315. 
43. 1999 All LJ 294 (299) : 1999 AIHC 1799 : 1999(1) All Rent Cas 291. 


44. 1978 All LJ 379 : 1978 All WC 262 ** AIR 2008 NOC 2171 : 2008 (3) AIR Bom R 805 ** ATR 2006 Kant 
57 ** 2002 AIHC 4576 (4579) (Cal). [Evidence on record showing that parties by their act and intention 
nullified operation of first notice to quit and that tenancy would continue till it was validly terminated by 
issuance of second notice.)] ** 1998 AIHC 4201 (4202) (Guj). (Tenant not considered as trespasser in the 
second notice.) ** AIR 1991 Cal 291 (293) ** (1978) 2 Cal LJ 163 (165) : 1978 Cal HC (N) 786 ** AIR 
1961 Raj 136 (139) : ILR (1960) 10 Raj 1568 ** AIR 1960 Madh Pra 192 (193) : 1960 MPLJ 375 (DB) 
** 1955 Madh BLJ (HCR) 1015 (1017) ** AIR 1951 All 478 (480) : 1950 All LJ 455 ** (1812) 16 East 
53 (56) : 104 ER 1009, Doe D. Brierly v. Palmer. 


[See also AIR 1957 Madh Pra 233 (244) : 1957 MPLJ 368. (Notice to quit — Subsequent notice claiming 
enhanced rent from a certain date or to quit — Tenant continuing in possession must be taken to have 
consented to waiver of the notice to quit.)] j 5 

[But see AIR 1956 Nag 125 (129) : ILR (1955) Nag 1053. ((1947) 1 All ER 116, Lowenthals v. Van 
Houte, Rel. on.) ** (1947) 1 All ELR 116 (117) : (1947) KB 342 Lowenthals v. Van Houte.] 


45. AIR 1976 Cal 274 : ILR (1977) 1 Cal 146 (DB) ** AIR 1961 Raj 136 (139) : ILR (1960) 10 Raj 1568 ** 
AIR 1957 Madh Pra 233 (234) : 1957 MPLJ 363 ** AIR 1956 Nag 125 (128) : ILR (1955) Nag 1053. 


656 [S113 N3] Waiver of notice to quit 
the basis of the Ist notice can be resisted as it is deemed to have been waived by the 
landlord.(46) But the circumstances may show that in giving the second notice to quit, the 
landlord had no intention of waiving the first notice as, for instance, where the notice is 
given as a preliminary to recovering double value or where the landlord is at the same time 
proceeding for recovery of possession.(47) If the 1st notice to quit is followed by Court 
proceeding and a decree, second notice does not amount to waiver.(48) Illustration (b) 
cannot be relied on to support the contention of waiver. It is only if the lessor gives the 
second notice recognizing the lessee as such that Illustration (b) would be attracted. The 
mere giving of third notice by itself is of no great consequence except for the purpose of 
arriving at and determining the intention of the parties. The mere issuing of second or third 
notice will not amount to waiver of the first notice. (49) If second notice issued treating the 
lease only as “a tenant at sufferance” but not as “a tenant holding over”, question of waiver 
does not arise.(50) A party who denies having given a first second notice was a waiver of 
the first.(51) In the undermentioned case(52) it was held by the Punjab High Court that 
where a notice to quit has been given a subsequent notice to quit is of no effect unless it can 
be inferred from other circumstances that a new tenancy has been created after the notice; 
nor does it amount to a waiver of the first notice in the absence of any proof thereof. See 
also the undermentioned case (53) of the Orissa High Court to the same effect. 

The service of a notice demanding possession after expiry of the notice to quit, does 
not amount to a waiver of the notice to quit by the landlord.(54) 

Where the landlady gave a notice to quit and subsequently received a notice from the 
tenant containing allegation that the landlady had deliberately caused damages to the building 
with a view to harass the tenant, the reply of the landlady thereon to the effect that she would 
institute proceedings under the Rent Act could not result in the waiver of the notice.(55) 


es 
46. AIR 1971 SC 102 (104, 105) : (1970) 2 SCJ 310. 


47. See Halsbury’s Laws of England 2nd Edn., Vol. 20, Pp. 144, 154 ** AIR 1948 Cal 31 ** (1983) : 87 Cal 
WN 426 ** AIR 1981 Delhi 344 : 1981 Rajdhani LR 317 ** 1981 All Rent Cas 571 (573). (Notice to quit 
under Sec. 106 ~ Subsequent notice after three months demanding charges for use and occupation for 


notice to quit cannot show intention on the part of landlord to treat the original contractual tenancy as 
subsisting.) ** 1960 All LJ 70 (74). - K 


48. 1975 Rajdhani LR 566 (Delhi). 

49. (1973) 75 Pun LR 49 : 1973 Ren CJ 14 (FB). 

50. 2001 (5) Andh LT 770 (782). 

51. AIR 1927 Pat 305 (308) (DB). 

52. AIR 1953 Punj 243 (245) : ILR (1954) Punj 149 (DB) ** 1986 (1) Cal HN 281 (285). 


53. AIR 1965 Orissa 11 (1 3): ILR (1964) Cut 374. (Defendant in reply to plaintiff’s notice to quit asserting 
that he is in Possession in his own right and stating that he has never paid rent — Held, by giving second 
notice plaintiff did not waive the first notice.) 


54. AIR 1953 Cal 349 (352). 
55. 1980 All LJ 970 : 1980 All CJ 568. 
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A notice to quit which is bad in law is hardly a notice which calls for any waiver and 
in such a case a suit for ejectment based on a subsequent notice to quit is maintainable.(56) 


The failure or omission on the part of the lessee to reply to the defective quit notice is 
not a valid ground to constitute or infer waiver on the part of the lessee. The lessee can as 
well ignore a defective or invalid notice.(57) 


However, it was held in undermentioned case (58) that where though notice was not 
in accordance with S. 106, the very fact that tenants observed silence amounts to waiver of 
notice to be given as required by S. 106. 


(C) Distress for rent. 


A distress for rent due subsequent to the notice is an act showing an intention to treat 
the lease as subsisting (see S. 112), and if acquiesced in by the tenant, will operate as a 
waiver of the notice.(59) 


(D) Acts not amounting to waiver. 


Where the landlord issued to the tenant notice to quit under S. 106, T. P. Act and 
subsequently filed an application under S. 21 of U. P. Act 13 of 1972 for an order of evic- 
tion against the tenant, the mere filing of an application by landlord under S. 21 of the 
aforesaid U. P. Act did not per se result in the waiver of earlier notice issued under S. 106 of 
T. P. Act.(60) . 


The mere fact that the tenant is allowed to remain in possession, out of favour after 
expiry of the notice to quit,(61) or the fact that no suit is filed for ejectment immediately on 
the expiry of the notice. (62) does not operate as a waiver. Where a landlord institutes a 
proceeding for fixing standard rent before the Rent Controller, before the date of the notice 
of ejectment and continues it after the notice and during the hearing of the suit of ejectment, 
he cannot be said to have waived the notice. (63) The acceptance of rent by an unauthorised 


56. AIR 1965 SC 101 (107) : (1964) 5 SCR 239. (Composite notice under S. 106 of this Act, and S. 4 (1), M. 
P. Accommodation Control Act — Notice ineffective insofar as it is under S. 106 — No question of waiver 
arises inasmuch as no right accrued to landlord.) ** AIR 1961 Raj 136 (139) : ILR (1960) 10 Raj 1568. 

57. AIR 1976 Andh Pra 205 : (1975) 1 APLJ (HC) 283 (DB). (S. A. No. 338 of 1971, D/- 17-11-1972 (Andh 
Pra), Reversed.) 

58. 2002 AIHC 3498 (3500). 

59. (1790) 1 H & B 311 (312) : 2 RR 770 (772), Zouch v. Willingale. 


60. 1982 All LJ 1383. 

61. (1808) 10 East 13 (16) : 103 ER 680, Whiteacre of Boult v. Symonds ** (1862) 11 CB (NS) 520 (525) : 5 
LT (NS) 841 : 132 RR 648 (651), Gray v. Bompas. (Notice to quit duly given — The tenant quitted before 
time but inadvertently or accidentally retained the key of the house for 2 days more after the expiration of 
the notice —Held, that this inadvertent holding over for two days could not amount to an intention to 
continue the tenancy and did not constitute waiver of notice.) 

62. AIR 1965 Orissa 11 (13) : ILR (1964) Cut 374 ** AIR 1923 Nag 129 (130). (Tenant allowed to continue 
in possession for two years after notice to quit — Rent neither paid nor accepted — No waiver of notice.) 
[See also AIR 1952 All 868 (865) : 1952 All LJ 373. (U.P. (Temporary) Control of Rent and Eviction Act 
— Long interval between default in payment of rent and filing suit caused by intervening notice under S. 
106 — It does not show intention to continue lease.)] 

63. ILR (1976) 2 Cal 247 (259, 260) (DB) ** AIR 1952 Cal 130 (132) : ILR (1952) 2 Cal 138 (DB) ** AIR 
1950 Cal 515 (516) : 55 Cal WN 75. 

[But see AIR 1950 Mad 60 (61) : (1949) 2 Mad LJ 339. (Suit for ejection cannot be prosecuted further 
where on the pending application of the landlord, fair rent is fixed.)] 
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person does not bind the landlord and will not constitute a waiver of the notice.(64) Simi- 
larly an acceptance of rent by the agent of the landlord contrary to the express intention of 
the landlord known to the tenant does not amount to a waiver of the notice to quit.(65) In 
the case of co-sharers, the acceptance of rent by one of them will operate as waiver only in 
so far as he is concerned. The others will not be affected thereby.(66) Where there is an 
arrangement between the landlord and the tenant that the municipal taxes paid by the tenant 
would be set off against rent, any tax paid by the tenant after the service of notice to quit 
would not constitute a waiver of the notice, in the absence of any further arrangement after 
the service of notice.(67) 

Where the notice to quit on ground of default in payment of rent was refused and the 
notice to quit - Refusal to accept - Notice contained specific direction not to deposit rent in 
joint account of landlord in certain Bank but the tenant deposited rent in Bank in said 
account, it will not amount to waiver of notice.(68) 

Where notice terminating tenancy is given on ground of denial of title of landlord by 
tenant and also demanding arrears of rent but the landlord accepts arrears of rent, the land- 
lord could not be said to have waived his right of forfeiture.(69) 

Filing of a petition for eviction with a view to claim rent for subsequent period after 
notice of termination when suit for eviction was still pending, would not amount to waiver 
of termination of tenancy under S. 113.(70) 

Where tenancy was terminated by the midnight of 30th September, but rent for Octo- 
ber and further months was accepted there is no difference between sections 112 and 113 so 
far as consequence of acceptance of rent after enforcement of forfeiture and termination by 
notice to quit followed in each case by a suit for ejectment. Language of section 113 indi- 
cates that waiver does not ipso facto result from the act of omission or commission on the 
part of the lessor but it must be such as clear evidence of lessor’s intention to treat the lease 
as subsisting, which is the predominant and deciding factor bringing about a waiver. There 
is no warrant for the view that the mere receipt of rent whatever may be the intention of the 
lessor should of its own force, divorced from circumstances of the case be regarded as 
amounting to waiver. Receipt of rent may only create a presumption and cannot by its own 
force amount to waiver.(71) 


4. Effect of waiver. 


| Under the English law, a withdrawal of abandonment of the notice to quit before its 
expiry does not nullify the notice but operates as evidence of an agreement for a new ten- 
ancy on the expiration of the old. After the expiry of the notice, a waiver of it operate by 
"E _ _ C 


64. AIR 1954 Madh B 37 (39) : ILR (1953) Madh B 193 ** (1810) 2 Camp 387 (388) : 11 RR 745 (745, 746), 
Doe d. Ash v. Calvert. 


65. 1954 All LJ 580 (582). 
66. AIR 1932 Pat 259 (260, 261) (DB). 


67. AIR 1949 Pat 137 (138) : 27 Pat 395 (DB). (Under the Municipal law, the tax could be realised even from 
the occupant of a building.) 


68. 1983 All LJ 524 (526) : (1983) 9 All LR 329. 
69. 1983 All LJ 580 (588) : 1983 All Rent Cas 310. 
70. 2005 (3) Pun LR 246 (248). 

71. AIR 1970 Mad 165 : (1969) 1 Mad LJ 247. 
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creating a new tenancy, the old tenancy being determined by the notice.(1) Under this 
section, it has been held that the effect of waiver is that the tenancy is not regarded as 
having been at all determined, but is regarded as continuing.(2) A guarantor for rent under 
a tenancy would not, under the English law, be liable after the expiry of a notice to quit 
even, if, subsequently, the notice is waived.(3) It is doubtful whether this principle is appli- 
cable where a notice to quit is waived under this section. 


Relief against forfeiture 114. Where a lease of immovable property has been 
Semenigeentof rent. determined by forfeiture for non-payment of rent, and 
the lessor sues to eject the lessee, if, at the hearing of the suit, the lessee pays or 
tenders to the lessor the rent in arrear, together with interest thereon and his full 
costs of the suit; or gives such security as the Court thinks sufficient for making 
such payments within fifteen days, the Court may, in lieu of making a decree for 
ejectment, pass an order, relieving the lessee against the forfeiture; and thereupon 
the lessee shall hold the property as if the forfeiture had not occurred. 


Synopsis 
1. Scope. A 8. Relief where period of grace is provided for 
2. Law before the Transfer of Property Act of the payment of the rent.” 
1882. 9. Consent decree creating relation of lessor and 


lessee and providing for forfeiture on non-pay- 


3 e e ment of rent — Relief. 
4. “Lessee 10. Suit for ejectment on forfeiture - Court if can 
4A. “Pays or tenders.” pass decree for arrears of rent only. 
5. “At the hearing of the suit.” 11. Relief against forfeiture for breaches of other 
6. “Rent in arrear.” conditions. . 

z 12. Forfeiture under decree - Construction of de- 
7. “The Court may pass an order. G 


1. Scope 
It is a general principle that wherever a penalty is provided to secure the performance 
of an act, the latter is considered as the principal intent of the instrument and the penalty is 
deemed only as necessary and intended only to secure such performance.(1) On this prin- 
ciple where the forfeiture of a lease and an entry for the forfeiture is stipulated for in a 


Section 113 — Note 4 


1. Halsbury’s, Laws of England, Volume 18, P. 454, Paragraph 922 ** AIR 1959 Andh Pra 346 (348) : ILR 
(1958) Andh Pra 868 (DB) ** (1955) 59 Cal WN 572 (576). 


[See also (1868) LR 3 Fx 303 (305) : 37 LJ Ex 173, Tayleur v. Wildin.] 

2. AIR 1960 Madh Pra 192 (193) : 1960 MPLJ 375 (DB) ** AIR 1959 Andh Pra 346 (348) : ILR (1958) 
Andh Pra 868 (DB) ** (1955) 59 Cal WN 572 (576) ** AIR 1951 All 478 (480) : 1950 All LJ 455 ** AIR 
1923 Cal 663 (665) (DB). 

3. Halsbury’s, Laws of England, Volume 18, P. 455, Para 922, foot-note (c). 

Section 114 — Note 1 

1. Suell’s Principles of Equity, 11th Edition, Page 361, Story, Equity Jurisprudence. 1920 Edition, para- 

graphs 1314, 1315, 1316 ** AIR 1924 Lah 49 (51) (DB). 
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lease, in case of non-payment of rent, the right of re-entry is deemed merely as a security 
for the payment of the rent.(2) So that if the lessee makes adequate compensation to the 
landlord and puts him in the same position as if the rent had been paid to him when it was 
due, the purpose of the clause of forfeiture namely to secure the rent is served and lessee 
would be relieved from the forfeiture by a Court of Equity.(3) 

This section is based on the abovementioned principles.(4) It is however, limited to 
forfeiture of leases(5) for non-payment of rent. Section 114 will not apply of a case where 
the lease was not determined by forfeiture for non-payment of rent.(6) S. 114 thus postu- 
lates existence of determination of lease by forfeiture as a condition precedent and provi- 
sions contained in this section will have no application where lease has been determined by 


2. Story, Equity Jurisprudence, 1920 Edition, paragraph 1315 ** AIR 1964 Guj 9 (12) : (1962) 3 Guj LR 625 
(DB) ** (1962) 3 Guj LR 529 (554) ** AIR 1961 Raj 120 (121) : ILR (1960) 10 Raj 1119 ** AIR 1960 Pat 
525 (526) : ILR 39 Pat 603 (DB) ** AIR 1951 Bom 290 (291) : ILR (1951) Bom 240 (DB) ** AIR 1949 
Pat 474 (478) : ILR 28 Pat 390 (DB). 


3. ILR (1977) Bom 603 (621, 622) ** AIR 1964 Guj 9 (12) : (1962) 3 Guj LR 625 (DB) ** (1962) 3 Guj LR 
529 (554) ** AIR 1961 Raj 120 (121) : ILR (1960) 10 Raj 1119 ** AIR 1960 Pat 525 (526) : ILR 39 Pat 
603 (DB) ** AIR 1951 Bom 290 (291) : ILR (1951) Bom 240 (DB) ** AIR 1949 Pat 474 (478). ** ILR 
28 Pat 390 (DB) ** AIR 1931 Cal 457 (457, 458) : 58 Cal 311. (Rent in arrear is not equivalent to rent 
claimed in suit.) ** (1721) 1 Str 447 (453) : 93 ER 626 Peachy v. Duke of Somerset ** (1895) 64 LJ Ch 
666 (670) : (1895) 2 Ch 581, Howard v. Fanshawe ** AIR 1916 Mad 680 (682) : 39 Mad 834 (DB) ** 
(1883) 6 Mad 327 (330) (DB). (Proper course is to ascertain and give effect to intention of parties — Clause 
of forfeiture for non-payment of rent held to be in terrorem and not intended to be enforced.) ** (1871) 6 
Mad HCR 258 (261) (DB) ** (1907) 34 Cal 358 (368) (DB). (Reversed in AIR 1987 PC 163, on another 
point.) ** (1806) 12 Ves 475 (476) : 33 ER 180, Davis v. West ** (1893) 62 LJ QB 187 (188) : 41 WR 
(Eng) 297, Hare v. Elms ** 1887 Bom PJ 154 (DB) ** 1888 Bom PJ 304 ** 1883 Bom PJ 104 (DB) ** 
1895 Bom PJ 206 (DB) ** 1864 Suth WR (Gap No. Act X). 31 (32) (DB). 


4. AIR 1964 Guj 9 (12) : (1962) 3 Guj LR 625 (DB) ** (1962) 3 Guj LR 529 (554) ** AIR 1960 Pat 
525(526) : ILR 39 Pat 603 (DB) ** AIR 1951 Bom 290 (292) : ILR (1951) Bom 240 (DB). 


5. AIR 1977 Pat 208 : 1977 Pat LJR 619 ** 2005 (59) All LR 480 (483) : 2006 (1) Civ LJ 239 ** AIR 1966 
All 165 (166) : 1965 All LJ 607 ** AIR 1966 Cal 615 (618) (DB). (Does not apply to termination by 
notice to quit under Cl. (h) of S. 111.) ** 1966 All LJ 1016 (1019) ** 1965 All LJ 249 (254) ** AIR 1964 
Assam 102 (104) : ILR (1964) 16 Assam 1 (DB) ** AIR 1964 Guj 9 (11, 12) : (1962) 3 Guj LR 625 (DB) 
** (1962) 3 Guj LR 529 (554, 555). (Jurisdiction is to relieve the tenant against forfeiture of an existing 
term which would continue but for the forfeiture. There can be no scope for the exercise of the jurisdiction 
to relieve against forfeiture in cases where the tenancy is not determined by forfeiture. If a tenancy, for 
instance, is determined by a notice to quit, the interest of the tenant in the premises comes to an end and 
the landlord is entitled to recover possession of the premises from the tenant. In such a case there is no 
scope for the application of the doctrine of relief against forfeiture for there is obviously no forfeiture to 
be relieved.) ** AIR 1961 All 95 (96) ** AIR 1961 Madh Pra 56 (57) : ILR (1963) Madh Pra 117 ** AIR 
ele” (121) : ILR (1960) 10 Raj 1119 ** (1957) 23 Cut LT 316 (318) ** (1954) 7 Sau LR 186 


[See AIR 1931 Nag 60 (63) : 27 Nag LR 24. (Section has no application to maintenance grants.)] 
[See also AIR 1965 SC 101 (106) : (1964) 5 SCR 239.] 


6. AIR 1984 Bom 400 : (1984) 2 Bom CR 352 ** 2009 (1) All Rent Cas 574 (580) ** 2008 (1) ALJ (NOC) 
174 : 2007 (69) All LR 660 ** 2000 (1) Cal HN 565 (567). [(Suit filed for eviction in basis of determina- 
tion of lease in view of service of notice under S. 106 — Landlord had not even given any notice under S. 
114 — A asking tenant to remedy breach — It could not be said that suit was filed on ground of determina- 
tion of lease by forfeiture — Consequently no question of granting any relief against forfeiture for non- 
payment of rent would arise.)] ** 1981 All LJ 608 : 1981 All Rent Cas 474 ** (1977) 1 Mad LJ 537 (540) : 
(1977) 90 Mad LW 276 ** (1976) 17 Guj LR 468 (473, 479). 
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service of a notice to quit under S. 106. The relief u/S. 114 is confined to those cases only 
which are strictly covered u/S. 111(g) and not to those cases which fall u/S. 106 of said Act. 
A monthly tenancy is determinable by one month’s notice by either party and if the tenancy 
is terminated by serving one month’s notice under S. 106, there is no forfeiture of tenancy 
and in that event S. 114 cannot be applied. Thus a notice u/S. 106 by no means could be 
treated as one under S. 111(g).(7) The termination of tenancy on account of forfeiture is an 
entirely different concept than terminating tenancy by quit notice. S. 114 is applicable only 
where forfeiture is incurred by tenant in pursuant to the forfeiture clause contained in the 
agreement of lease and tenancy has been determined under S. 111(g) and not under 
S.111(h).(8) If the forfeiture has taken place on account of denial of title or on account of 
tenant’s becoming insolvent, the provisions would not apply.(9) Further, in order to apply 
this section, it has to be shown that one of the terms of the lease was that the landlord will 
have a right to re-enter if the rent for any period remained unpaid.(10) In absence of any 
express condition as to forfeiture of tenancy on ground of non-payment of rent and enti- 
tling landlord to re-enter, S. 114 would not be applicable at all.(11) Where there was no 
material showing that there was any such agreement at the start of the tenancy under which 
landlords were authorised to terminate the tenancy or tenancy could stand determined by 
forfeiture for non-payment of rent for certain period, the provision of S. 114 in absence of 
such an agreement would not be applicable.(12) Clause (1) of the Rent Receipt in instant 
case only contemplated that the tenant must pay rent at the beginning of the month. It could 
not be construed as an express condition providing that on breach thereof the lessor may re- 
enter. Thus in absence of any express condition of enabling forfeiture, S. 114 cannot be 
invoked.(13) One month’s notice was given to clear arrears of rent and determining the 
tenancy under S. 106. The tenant could not establish that the lease contained forfeiture 
clause for non-payment of rent, consequently he could not claim benefit under S.114.(14) 


7. AIR 2009 (NOC) 986 : 2009 (1) ALJ 296 ** 2009 (6) ALJ 366 ** AIR 2009 NOC 865 : 2009 (1) ALJ 201 
** 2009 (3) ALJ (DOC) 68 (All) ** 2009 (2) All Rent Cas 648 (650) : 2009 (76) All LR 381 ** 2008 (3) 
All Rent Cas 148 : 2008 (73) All LR 193 (197) **AIR 2009 Cal 58. 


8. 1990 (2) Ker LJ 508 (510) ** 2005 (60) All LR 674 (675) ** 2003 (2) All Rent Cas 377 (379) : 2003 (3) 
All CJ 1850. 
9. AIR 1980 All 401 : (1980) 6 All LR 158. 

10. AIR 1966 Cal 615 (619) (DB) ** 1965 All LJ 249 (254) ** AIR 1964 Assam 102 (104) : ILR (1964) 16 
Assam 1 (DB) ** AIR 1961 All 95 (96) ** (1954) 7 Sau LR 186 (190) (DB) ** AIR 1951 Nag 207 (209) : 
ILR (1950) Nag 870. 

[See also AIR 1965 Cal 408 (415) (DB). (Lease is not determined by forfeiture for breach of condition 
unless there is specific provision in lease itself.)] 

11. 1995 All LJ 24 (26) ** 2007 (1) ALJ 481. (Lease deed not providing an express agreement for forfeiture 
for non-payment of rent — ‘Kabuliyatnama’ was unilateral declaration which did not fall within category 
of lease agreement — Tenancy of petitioner was terminated under S. 106 — Provision of S. 114 would not 
apply.) ** AIR 2006 All 115 : 2006 (2) ALJ 204. (Absence of any express condition for payment of rent 
on month-to-month basis — No further condition that in case of breach, there would be right to re-enter 
— Requirements of S. 111(g), not fulfilled — Consequently S. 114 would not apply.) 

12. 2005 (61) All LR 712 (714) : 2005 (2) All Rent Cas 848. 

13. 2000 (3) Bom LR 77 (81). 

14. 1995 All LJ 882 (884) ** AIR 2007 NOC 1266 : 2007 (2) ALJ 503. (Tenancy was on month to month 
basis terminate by 15 days notice — It was stated that tenant was using premises for purpose inconsistent 
than purpose for which it was taken and also that landlord did not want to keep him any more — Tenancy 
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The tenant in order to become entitled to protection under the section must show that for- 
feiture has been incurred as required by S. 111(g).(15) Section 114 is applicable only in a 
case where there was forfeiture of tenancy for non-payment of rent under Cl.(g) of S. 111 and 
not where it is determined by a notice under Cl.(h) of S. 111.(16) If under an agreement the 
landlord had an immediate right of re-entry or a right of re-entry after the period of notice 
was over and the landlord elected to serve a notice when the tenant was in arrears of rent 
but paid up the arrears of rent in proceeding taken by the landlord, the tenant was entitled to 
relief against forfeiture even where the landlord has chosen to give a notice.(17) 


By virtue of S. 117, this section does not apply to agricultural leases. This section 
cannot, in view of S. 3 of the Bombay Tenancy and Agricultural Lands Act (67 of 1948), 
govern tenancies to which that Act applies as its provisions are inconsistent with those of 
the Bombay Act.(18) Section 30(1) of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958) embodies the same principles as under S. 114, Transfer 
of Property Act, but while the power under the former is obligatory that under the later is 
discretionary.(19) The section is not applicable to the Punjab to which the Transfer of 
Property Act does not apply. But in all such cases the general principle on which this 
section is based will be applicable and Courts can grant relief against forfeiture on such 
conditions and in such circumstances as may appear equitable,(20) but are not bound by the 


would stand terminated on expiry of 30 days from date of service of notice — Tenant not entitled to 
benefit of S. 114.) 


15. AIR 1966 Cal 615 (619) (DB) ** 2003 CLC 501 (518, 519) : 2002 (3) Guj LH 367 ** (1985) 1 Ren CJ 115 (118) 
(Sikkim) ** AIR 1964 Guj 9 (12, 13) : (1962) 3 Guj LR 625 (DB) ** AIR 1961 Mys 131 (133) : ILR (1960) 
Mys 1270 (DB) ** (1957) 23 Cut LT 316 (318) ** (1954) 7 Sau LR 186 (190) (DB). (Where a rent note 
does not provide for forfeiture of the lease on the tenant’s failure to pay the rent and the notice given by 
the landlord is a notice determining the tenancy and not a notice forfeiting the tenancy, this section has no 
application.) ** AIR 1953 Bom 129 (133) : ILR (1953) Bom 98 (DB). 


[See also AIR 1956 Sau 44 (46) : 9 Sau LR 126 (DB). (Though the Court may have the jurisdiction to 
relieve against forfeiture of agricultural leases, the essential requirement is that the agricultural lease is 
determined by forfeiture as contemplated by S. 111 (g) of the Act.)] 


16. ILR (1991) 2 Ker 239 (242) ** 2009 (2) All Rent Cas 642 (644, 645) : 2009 (76) All LR 384 **2008 (3) 
All Rent Cas 148 ** 2002 (1) All WC 126 (127) : 2002 (1) All Rent Cas 13 ** 2002 All LJ 1454 (1457) : 
2002 AIHC 3216 : 2002 (1) All Rent Cas 579 ** 2002 (1) All WC 126 : 2002 (46) All LR (99) ** 2000 
All LJ 2109 (2110) ** AIR 1999 All 77 (84) ** 1991 MPRCJ 84 (86) ** (1990) 1 Cur Civ Cas 165 (167) 
(Mad) ** 1988 TLNJ 434 (436) (Mad) 


17. (1976) 1 WLR 846 (851), Richard Clerk Co. v. Windal. 


18. AIR 1962 SC 753 (758) A 1962 Supp (1) SCR 739. (The inconsistency arises from the fact that while under 
the Bombay Act relief against termination of tenancy for non-payment of rent can be given only in cases 


mentioned in S. 25 (1) of that Act and in no others, under S. 114 relief may be given in other circum- 
stances also.) 


19. AIR 1972 Bom 81 (86) : 1971 Mah LJ 537 ** 2008 (3) Guj LH 528 : 2009 (1) Guj LR 158 (179) (DB). 
(The question of invoking the provisions of the Bombay Rent Act cannot arise unless the lease deed also 
provides for eviction before expiry of the term, a ground mentioned in S. 13(1) of said Act. When there is 
no such ground in the lease deed which gives the lessor the right of re-entry except in case of failure to 
pay rent for which protection is given to the lesser both by provisions of S. 114 of T.P. Act and S. 12(3) of 
Bombay Rent Act.) 

20. AIR 1919 Mad 12 (13) : 42 Mad 654 (SB). (Principles of T. P. Act may be applied to agricultural leases as 
embodying rules of equity, justice and good conscience.) ** 1979 Cur LJ (Civ) 125 (129) (Punj). (Under 
S. 9 of Security of Land Tenures Act (1953), no discretion is vested in authority concerned to order 


Relief against forfeiture for non-payment of rent [S1]14NI] 663 


conditions laid down in this section.(21) H. P. (Transferred Territory Tenants Protection of 
Rights) Act, 1968 excludes applicabilities of Ss.105 to 117 of T.P. Act to Agricultural 
Tenancies.(22) It was held in a case from Calcutta High Court that the provisions of this 
section have not been either expressly or impliedly repealed by the West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 of 1950). Therefore a tenant who is unable to 
obtain relief against forfeiture under Ss. 12 and 14 of the Act could still claim relief under 
this Section.(23) See also the undermentioned cases(24) to a similar effect. This view now 
stands specifically overruled by the subsequent decisions of the Calcutta High Court.(25) 

Application under S.114 is maintainable if the building is not covered by the provi- 
sions of the U.P. Act 13 of 1972.(26) The tenant sought protection against forfeiture under 
S.20(4) of the U. P. Act 13 of 1972. However, it was found that the tenancy was exempted 


payment of arrears of rent after the proceeding for ejectment had been initiated, such special and specific 
provision would not be superseded by general principles of equity as incorporated in S. 114 which entitle 
the lessee to such relief.) ** AIR 1972 Punj 83 (89) : 73 Pun LR 860 ** AIR 1968 Mad 96 (98) : ILR 
(1968) 1 Mad 769 (DB) ** AIR 1958 Mad 233 (236) : 70 Mad LW 1006 (DB) ** AIR 1956 Sau 44 (46) : 
9 Sau LR 126 (DB) ** AIR 1949 Pat 474 (478) : ILR 28 Pat 390 (DB) ** (1935) 18 Nag LJ 159 (162) ** 
AIR 1922 Pat 528 (529) : ILR 1 Pat 363 ** AIR 1944 Nag 229 (230) : ILR (1944) Nag 877 (DB). 
(Agricultural lease governed by contract — Court can apply equitable principles underlying this section.) 
** AIR 1928 Mad 250 (252) ** (1936) 160 Ind Cas 1012 (1013) (Nag). (Court has power to extend 
principles involved in S. 114 to agricultural leases which are not the subject of any local Act.) ** (1883) 
6 Mad 159 (167) (DB) ** (1910) 7 Ind Cas (565) (DB) (Mad) ** (1892) 15 Mad 125 (126) (DB) ** AIR 
1927 Mad 239 (239) ** 1912 Pun Re No. 6 (Rev.) ** AIR 1924 Lah 49 (51, 52) (DB) ** (1883) 6 Mad 
327 (330) (DB). (Section 114 inapplicable under S. 2, Cl. (c) — Contract before 1882.) 


[But see AIR 1961 Mys 131 (134) : ILR (1960) Mys 1270 (DB).] 


[See however AIR 1916 Mad 680 (684) : 39 Mad 834 (DB). (Principles of English law held applied to 
India in case of leases not falling under T. P. Act.)] 


21. AIR 1958 Mad 232 (236) : 70 Mad LW 1006 (DB) ** AIR 1927 Mad 239 (240). 
[But see AIR 1961 Mys 131 (134) : ILR (1960) Mys 1270 (DB).] 
22. 1994 (2) Sim LC 251 (254) (HP). 


23. AIR 1965 Cal 398 (400, 402) : 69 Cal WN 399. (Defence struck out for non-compliance with S. 17 (1) and 
(2) of W. B. Premises Tenancy Act of 1956 — Tenant can qualify for relief under S. 114 of this Act.) ** 
AIR 1958 Cal 428 (429) : ILR (1959) 1 Cal 671 (DB). 


24. (1962) 3 Guj LR 182 (189). (Tenant liable to be evicted for non-payment of rent may seek protection 
under S. 12(1), S. 12 (2), S. 12 (3) (b) of the Bombay Rents, Hotel and Lodging House Rates Control Act 
(57 of 1947) and S. 114 of the T. P. Act.) ** AIR 1961 Madh Pra 56 (57) : ILR (1963) Madh Pra 117 
(Section cannot be deemed to be abrogated by the M. P. Accommodation Control Act.) ** AIR 1959 Raj 
59 (62) : ILR (1958) 8 Raj 501 (DB). (Section 13 (1) (a), Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) (as amended by Rajasthan Act 9 of 1952 — There is nothing inconsistent 
between that provision and S. 114.) ** (1954) 7 Sau LR 186 (189) (DB). (The operation of this section is 
not controlled by sub-S. (3) of S. 12 of the Saurashtra Rent Control Act, 22 of 1951.) 


25. AIR 1985 Cal 1 (DB) ** AIR 1978 Cal 472 : (1979) 1 Ren CR 49 (DB) ** AIR 1972 Cal 404 : (1972) 75 Cal WN 
301 ** AIR 1966 Cal 615 (619) (DB). (Suit for ejectment on ground of default in payment of rent — 
Section 114 does not apply — Tenant cannot take advantage of its provision to avoid eviction by deposit- 
ing rent otherwise than in accordance with the manner and within time specified by S. 17 W. B. Premises 
Tenancy Act (12 of 1956). Held, AIR 1965 Cal 398 no longer good law in view of AIR 1965 SC 101.) ** 
(1966) 70 Cal WN 676 : ILR (1966) 2 Cal 522. (AIR 1965 Cal 398, Overruled.) ** ILR (1966) 1 Cal 677 
(678). (West Bengal Premises Tenancy Act (12 of 1956), S. 13 (1) — Suit for ejectment of tenant for 
default in payment of rent — Relief under S. 114 — Applicability of S. 114 held doubtful.) 


26. 1993 (1) All Rent Cas 552 (553) ** 2003 (2) All Rent Cas 290 (292) : 2003 (10) All Ind Cas 714. (Eviction 
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and not governed by the U. P. Act, 13 of 1972. The trial Court decreed the suit for eviction. 
Tenant sought protection against forfeiture under S.114 of the T. P. Act for the first time in 
revision. The plea under S. 114 was not specifically pleaded before the trial Court and there- 
fore was not allowed to be raised at the revisional stage.(27) 

Where the tenancy is governed by the State Rent Act the tenant becomes liable to be 
evicted and forfeiture comes into play only if he has incurred the liability to be evicted 
under the State Rent Act and not otherwise. One has to look the provisions of law contained 
in the four corners of the State Rent Act to find out whether a tenant can be evicted or not. The 
benefit of S. 114 cannot be extended to the tenant by stretching the theory of additional protection 
too far aiid without a proper and due consideration of all its ramification.(28) Thus where the 
special statute, namely the Rent Control Act, contains an express provision governing the 
matter, the provisions of this section cannot be given effect to so as to override the express 
provision in the special statute.(29) 

Assam Urban Areas Rent Control Act being a complete code by itself and the rights 
and remedies of the landlord and tenant having being provided by the said Act, the provi- 
sions of S. 114 is not applicable.(30) 

While executing a compromise decree passed in a suit for eviction on ground of ar- 
rears of rent filed under S. 12(3) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act (1947), the executing Court cannot grant relief against forfeiture on the strength 


suit — Admittedly, building in dispute is outside purview of Rent Control Act — Deposit of rent, cost of 
Suit etc. are wholly immaterial — No benefit can be extended to tenant under provision of Act No. 13 of 
1972 — Grant of benefit of S. 114 straightway by Small Cause Court without considering said aspect of 
matter — Not proper.) 


27. 1990 All LJ 157 (161). 


28. 1994 SCFBRC 167 (169) (SC) ** 2007 (5) ALJ 534 (Utr) ** 2007 (6) ALJ (NOC) 1058 (Utr) ** 2005 
J&K (Supp) 42 (52) ** 2004 (1) All CJ 85.2 (87) : 2004 (1) All Rent Cas 411 ** 2004 (1) All Rent Cas 
101 : 2005 (1) UC 330 (338). 


29, AIR 1980 sc 1214 : 1980 All LJ 549. (If there is a failure to Pay arrears within one month of service of 
demand notice under U. P. Control of Rent Act (3 of 1947) the tenant cannot claim protection either under 
the terms of the lease or under the provisions of S. 114 of the T. P. Act.) ** AIR 1983 Bom 417: (1983) 
1 Ren CJ 14. (Hyderabad Houses (Rent, Eviction and Leases) Control Act (20 of 1954), S. 15) ** 1979 
All LJ 1232 ** (1979) 81 Pun LR (D) 178 : (1979) 2 Ren CJ 83 (86) (DB). (Ss. 15 (1) and 14 (2) of Delhi 
Rent Control Act (1958) are reminiscent of S. 114 and achieve the purpose mentioned therein, in the sense 
that joint effect of these two sections is to afford relief to the tenant where otherwise he is exposed to an 


local Act viz. Gwalior Quanoon Mal exists and governs the rights of parties S. 114 c: t ay ar 
(1947) 52 Mys HCR 455 (481) (DB). (Held, S. 8(2) of the Ee ents Control Per an 
express provision.) 

[See also (1984) 2 Malayan LJ 87 (90). (Since the relevant provisions of National Land Code evince an 
intention that English rules of equity relating to relief against forfeiture should not be available to propri- 
etors of alienated land granting of such application for relief against forfeiture would constitute the set- 
ting aside of the order for forfeiture within the meaning of Section 134 (2) of the Code consequently 
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of S. 114 of the T. P. Act. After enactment of the Clause(b) of S. 12(3) which is a special 
provision incorporating the equity provision contained in S. 114 of the T. P. Act, in a modi- 
fied form. Cases governed under the Rent Act must be revolved in accordance with S. 12(3) 
and not under S. 114 of the T. P. Act.(31) Section 114 cannot be applied to a case where the 
suit for eviction of a tenant has been instituted not on the basis of forfeiture of lease under 
the T. P. Act but on the basis of statutory provision dealing specifically with the rights and 
obligations of the landlords and tenants such as S.12 of Bombay Rents, Hotel and Lodging 
House Rates Control Act. 1947.(32) 

If the provision of the lease itself gives right to the lessee to sub-let, the sub-leasee has 
right to avoid the forfeiture by payment of rent within the terms of Section 114.(33) 

In a suit for possession of demised land, if the defendant denies title of the plaintiff 
but also deposits rent in court, neither S. 114 nor S.114-A is attracted as a defence to the 
suit.(34) 

2. Law before the Transfer of Property Act of 1882. 

The principle on which this section is based was applied even before the passing of 
this Act.(1) 

The second paragraph of S.78 of the Bengal Rent Act (10 of 1959) provided for relief 
against forfeiture and ran as follows: 

“In all cases of suits for the ejectment of a raiyat or the concealment of a lease, the 
decree shall specify the amount of the arrear, and, if such amount to gether with interest and 
costs of suit be paid into Court within fifteen days from the date of the decree, execution 
shall be stayed.” 

See also the undermentioned cases under the Bengal Rent Act.(2) 

3. “Lessor.” 

The word “lessor” includes an assignee of the lessor’s rights. As has been seen in 
Notes on S. 111, an assignee of the lease can also enforce a forfeiture of the lease for non- 
payment of rent and if, in a suit by him for ejectment on the ground of forfeiture, the tenant 
pays up the rent in arrears the Court can grant relief against forfeiture.(1) 

4. “Lessee.” 


In England an under-tenant is entitled to claim relief from forfeiture in the same way 
M 
31. AIR 1993 SC 1929 (1936). 
32. 1992 Bom CJ 631 (639) : (1989) 4 JT 74. 
33. AIR 1977 Cal 178 : (1976) 2 Cal LJ 173 (DB). 
34. AIR 1980 All 401 : (1980) 6 All LR 158. 
Section 114 — Note 2 


1. (1871) 6 Mad HCR 258 (261) ** (1881) 7 Cal 566 (570) (DB) ** (1865) 2 Bom HCR 66 (69) (DB). 
(Practice of Courts of Equity in England and America followed.) ** (1879) 4 Cal LR 469 (472) (DB) ** 
(1867) 2 Agra (Ex OCJ) 115 ** 1883 Bom PJ 104 (DB). 


2. 1864 Suth WR (Gap. No. Act 10) 31 (32) (DB) ** (1867) 7 Suth WR 374 (374) (DB) ** (1869) 11 Suth 
WR 201 (DB). 


Section 114 — Note 3 
1. AIR 1936 Mad 116 (117). 
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as the tenant can, a liberal construction being placed on the word “tenant”.(1) It has been 
held in the undermentioned cases(2) that the word “lessee” in this section must also be 
liberally construed as including transferees from him and that such transferees also can 
claim relief under this section. (3) 

Where there are several transferees from the lessees and only some of them claim 
relief against forfeiture, they must pay the whole of the amount due to the lessor with 
interest and costs.(4) 

4A. “Pays or “Tenders.” 

Under the section there must be an actual payment or tender before the Court. Mere 
readiness to pay will not be sufficient.(1) The tender of a cheque is not a payment.(2) 
Tenant depositing only part of arrears of rent is not entitled to relief under S.114. Deposit 
of entire rent with interest and costs of suit is pre-condition to get relief.(3) In order to get 
the benefit of relief against forfeiture, the tenant is required to pay or to tender to the lessor 
the rent in arrear together with interest thereon and the full cost of the suit, or to give 
sufficient security with undertaking to make the necessary payment with 15 days. 

A simple offer to pay the requisite amount within 15 days is not enough and cannot be 
said to be in any manner due compliance with the requirements of S.114.(4) 

Where the lease agreement between parties was perpetual, assignable and lessee was 
a company and rights of lessee in property stood vested in another company on transfer of 
undertaking and transfer was subject to litigation pending before the trial Court and the 
transferee was to abide by terms and conditions of lease such a transfer was permissible 
under lease deed and since entire rent was deposited by the lessee, the provisions of S. 114 
would be applicable and lessee would be entitled to relief against forfeiture.(5) 

In order to save from the mischief of eviction, the tenant should have recourse to 
claim benefit of S.20(4) of the U.P. Act 13 of 1972 or S. 114 of the T. P. Act by depositing 
rent as contemplated therein.(6) 


— 
Section 114 — Note 4 


l. (1811) 3 Taunt 402 (403) : 128 ER 160, Doed. Whitfield v. Roe. (Mortgagee of a lessee is entitled to 
relief.) ** (1905) 74 LJ Ch 370 (372, 373) : 53 WR (Eng) 552, Humphreys v. Marten. (Mortgagee of an 


2. AIR 1974 Bom 86 (87) (DB). (A mortgagee of lessee’s rights who has purchased the lessee’s rights in 
execution of his mortgage decree can claim relief against forfeiture.) ** AIR 1914 All 411 (413). 


3. See also (1871) 6 Mad HCR 258 (261) (DB). 
4. (1689) 2 Vem 103 (103, 104) : 23 ER 676, Webber v. Smith. 
Section 114 — Note 4-A 


1. AIR 1966 Cal 63 (65) (DB) ** AIR 1964 Assam 102 (105) : ILR (1964) 16 A 1 (DB) ** ILR (196; 
2All 420 (439) (DB) ** AIR 1946 All 328 (329). i i mo on 


2. (1947) 52 Mys HCR 455 (481) (DB). 

3. AIR 1980 Gauhati 68. 

4. 1988 (2) Ren CJ 239 (243) (Cal). 

5. AIR 2008 (NOC) 841 (Guj) : 2008 (2) Guj LR 1048. ) 
6. 1989 All CJ 706 (708). t 
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5. “At the hearing of the suit.” 


The payment or tender mentioned in this section must be made “at the hearing of the 
suit”, The word suit would include an appeal also, and consequently the payment or tender 
may be made at the hearing of the appeal and relief claimed under this section.(1) In terms 
of S. 114 makes payment of rent at the hearing of the suit in ejectment a condition of the 
exercise of the courts” jurisdiction and an appeal or any other proceeding by the tenant 
being a re-hearing of the suit, in appropriate cases it is open to the Appellate Court at the 
hearing of appeal also to relieve the tenant in default against forfeiture. Such an equitable 
provision engrafted in S. 114 shall govern only to such extent which does not run counter to 
any specific statutory provision.(2) 


The rejection of an application to deposit arrears of rent at time of hearing of suit for 
eviction is improper. O. 15A of Civil P.C. provides that in a suit for eviction of lessee for 
arrears of rent the lessee shall deposit such amount as the Court directs on account of 
arrears up to date of the order.(3) 

Where the tenancy stood determined by efflux of time during pendency of the suit for 
ejectment, relieving the tenant against earlier determination of tenancy by forfeiture for 
non-payment of rent would be an empty formality without any substance and since equity 
always looks to the substance and not to the form, the equitable relief under S.114 was not 
granted. Court could take notice of the subsequent event (determination of lease by efflux 
of time) and mould its decision to suit the changed circumstances to do the real justice 
between the parties.(4) 

Where a suit for ejectment of tenant from agricultural land was filed and the tenant 
throughout denied his status as tenant but on the other hand claimed that he was the owner, 
he cannot be permitted to invoke the principle underlying S.114 for the first time in writ 
proceedings.(5) 

In England the lessee is entitled, even after the trial and judgment, to apply for relief 
within six months of such judgment.(6) The rule has not been adopted in this Act, and no 


Section 114 — Note 5 


1. ILR (1962) 2 All 420 (435) (DB). (AIR 1946 All 328 and ILR (1950) All 523, Overruled.) ** 1994 (1) All 
WC 17 (18) ** AIR 1958 Mad 232 (236) : 70 Mad LW 1006 (DB). (High Court in second appeal is not 
precluded from granting relief.) ** AIR 1953 Bom 129 (133) : ILR (1953) Bom 98 (DB) ** AIR 1944 Nag 
229 (231) : ILR (1944) Nag 877 (DB). (Appellate Court can relieve against forfeiture for non-payment of 
rent even in cases of agricultural leases to which S. 114 in terms does not apply.) ** (1913) 21 Ind Cas 405 
(406) (DB) (Mad). 


But see ILR (1950) All 523 (526). (Offer in appeal against order of ejectment passed by trial Court — Does 
not entitle tenant to relief.) 


2. AIR 1994 Madh Pra 52 (54, 55) ((On affirming the decree for eviction, appellate Court directed to the 
landlord to refund the amount of deposit to the tenant. The direction was set aside.)] 


3. 2008 (2) Cal LJ 134 (146) : 2008 (2) Cal HN 966. 
4. AIR 1988 Cal 133 (135) 
5. (1979) 81 Pun LR 229 (232). 


6. AIR 1968 Mad 96 (98) : ILR (1968) 1 Mad 769 (DB) ** AIR 1916 Mad 680 (681) : 39 Mad 834 (DB) ** 
(1725) 8 Mad Rep 345 (345) : 88 ER 247, Philips v. Deolittle ** (1885) 54 LIQB 277 (278) : 14 QBD 347, 
Croft v. London and County Banking Co. ' 


See O. 14, R. 10, Supreme Court Rules, as amended after 1902. 
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relief can be granted to the tenant under this Act after an order for ejectment has been 
passed.(7) 

The deposit of decretal amount and the payment made in pursuance of stay order of 
the Court cannot be taken into account for the purposes of S.114, nor can payment at the 
appellate stage be availed of for relief under the section.(8) 

6. “Rent in arrear.” 

As already seen in Note 1, this section is based on the principle of equity that where 
the object of the clause of forfeiture, namely to secure the rent, is fulfilled and the tenant 
puts the landlord in the same position as if no default in payment has been made, the forfei- 
ture should be relieved against. If the tenant seeks equity for asking for this equitable relief 
he must do equity, he must pay all that is due to the lessor.(1) Hence, the words rent in 
arrear must be taken to mean all the rent due up to the date of relief and not merely the rent 
for the non-payment of which the forfeiture of the lease had occurred.(2) The expression 
“rent in arrear” will also include the rent which the lessor may be unable to recover under 
the law relating to limitation. The reason is that though the lessor’s remedy under the law to 
recover the rent is lost, the tenant’s liability in equity to pay the rent subsists, and if this 
duty is not discharged the tenant is not entitled to the equitable relief under this section.(3) 

7. “The Court may pass an order.” 

The word “may” shows that the Court has a discretion in the matter which it may 
exercise according to the circumstances of the case.(1) Each case must be judged by itself; 
the delay, the conduct of the parties and the difficulties to which the landlord has been put 


7. AIR 1968 Mad 96 (98) : ILR (1968) 1 Mad 769 (DB) ** ILR (1962) 2 All 420 (439, 440) (DB) ** AIR 
1951 Raj 148 (149). (A fter a decree has been passed, the executing Court has no power to lessen the rigour 
of the decree, so far as it relates to eviction even though the judgment-debtor expresses his willingness 
and readiness to pay the rent decreed.) ** AIR 1931 Cal 457 (458) : 58 Cal 311 ** AIR 1916 Mad 680 
(681, 682) : 39 Mad 834 (DB) ** AIR 1928 Mad 193 (194) : 51 Mad 157 (DB). (Tenant making default by 
not paying within the time allowed by the Court.) 


B. AIR 1974 All 72 (73). 
Section 114 — Note 6 
1. AIR 1962 All 65 (67) : ILR (1961) 2 All 530 (DB) ** (1953) 6 Sau LR 227 (239) (DB). 


2. AIR 1962 All 65 (67) : ILR (1961) 2 All 530 (DB) ** AIR 1931 Cal 457 (458) : 58 Cal 311. (Rent in 
arrears is not equivalent to rent claimed in suit.) ** (1895) 64 LJ Ch 666 (671). (1895) 2 Ch 581. Haward 
v. Fanshawe. (Quoted in AIR 1931 Cal 457.) 


3. 1973 MPLJ 179 (187) ** AIR 1968 Mad 96 (98) : ILR (1968) 1 Mad 769 (DB) ** AIR 1958 Mad 232 
= : 70 Mad LW 1006 (DB) ** AIR 1921 Mad 418 (419) : 44 Mad 629 (DB) ** AIR 1936 Mad 116 
) 


Section 114 — Note 7 


ILR (1977) Bom 603 ** AIR 1967 Cal 612 (612) (DB) ** AIR 1966 Cal 63 (65) (DB) ** AIR 1964 
Assam 102 (105) : ILR (1964) 16 Assam 1 (DB) ** AIR 1962 Cal 591 (593) : 66 Cal WN 449 ** AIR 
1960 Cal 609 (614) (DB). (AIR 1958 Cal 428, Rel. on.) ** AIR 1958 Cal 428 (431) : ILR (1959) 1 Cal 671 
(DB). (Tenant not only not asking for relief under S. 114 before the trial Court but also setting up false 
defences on all points — Even in appellate Court where he claimed relief only a conditional offer to pay 
made by him — Landlord already kept out of possession after determination of tenancy and defaults made 
in payment of rent — Held, that tenant will not be granted relief.) ** AIR 1956 Assam 113 (114) ** AIR 
1949 Pat 474 (478) : ILR 28 Pat 390 (DB) ** AIR 1947 Bom 86 (87) (DB) ** AJR 1931 Cal 457 (457) : 
58 Cal 311. 
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should be weighed against the tenant.(2) In the absence of special circumstances which 
would go against the lessee, the court will generally exercise its discretion in favour of 
granting relief.(3) The mere fact that the lessee sets up a plea of payment which he fails to 
prove will not, in itself, disentitle him to relief.(4) But such a fact may, along with other 
circumstances, disentitle him to the relief.(5) 

In order to obtain relief against forfeiture lessee should not hold the attitude that he 
would pay the arrears if the same are ultimately proved by the lessor. In such a case, the 
relief being discretionary, the Court would be reluctant to exercise the discretion if validity 
of lessor’s claim is disputed.(6) 

A lessee who wants relief under this section must come to the Court with clean hands. 
Where the conduct of the tenant qua tenant has been such that it would be unreasonable that 
the landlord should be compelled to keep him as a tenant, relief against forfeiture will not 
be granted.(7) In exercising the Court’s discretion in granting relief against forfeiture, each 


2. AIR 1952 SC 228 (234) : 1953 SCR 1009 ** ILR (1974) 2 Cal 637 (DB) ** (1970) 72 Pun LR 419 : 1969 
Ren CR 955 ** AIR 1962 Cal 591 (593) : 66 Cal WN 449. 


3. AIR 1927 Cal 908 (910) : 54 Cal 485 ** AIR 1914 All 305 (306) ** AIR 1925 Mad 919 (921) ** AIR 
1914 Mad 706 (708) (DB). (Whether a tenant is entitled to relief against forfeiture depends upon the 
circumstances of each case.) ** (1893) 17 Mad 216 (218) (DB) ** (1806) 12 Ves 475 (476) : 33 ER 180. 
Davis v. West. ** (1869) 11 Suth WR 201 (201) (DB). (Case under Bengal Rent Act.) ** (1905) 74 LJ Ch 
370 (372) : 53 WR (Eng) 552 : (1905) 1 Ch 739 : 92 LT 834, Humphreys v. Marten ** 1887 Bom PJ 154 
(DB) ** 1888 Bom PJ 304 ** 1895 Bom PJ 206 (DB). 


4. AIR 1958 Mad 232 (236) : 70 Mad LW 1006 (DB) ** AIR 1914 Mad 706 (708) (DB) ** (1865) 2 Bom 
HCR 66 (70) (DB) ** (1888) 13 Bom 323 (DB). 


5. AIR 1923 Nag 193 (195) : 19 Nag LR 50. (Failure to offer to pay arrears during hearing in lower Courts 
—Sufficiently long period of grace given by the lease allowed to pass without payment.) ** (1905) 15 Mad 
LJ 210 (210) (DB) ** (1911) 12 Ind Cas 456 (456) (DB) (Mad). (Payment not made even within period of 
grace — Tenant falsely pleading discharge in answer to landlord’s suit in ejectment.) 


6. ILR (1970) 1 Cal 117. 


7. AIR 1953 SC 228 (234) : 1953 SCR 1009 ** 2005 (5) WLC 778 (779) (Raj). (Failure of tenant to deposit 
rent of about 17 months in violation of express condition of lease — Notice to handover possession was 
given by landlord — Application by tenant w/S. 114 to accept arrears of rent — Rejection of, is proper.) ** 
AIR 2003 Bom 235. (Forfeiture of tenancy for non-payment of rent — Application on behalf of tenant to 
deposit arrears of rent during trial — Petitioner though averred in written statement did not deposit arrears 
of rent in Court suo motu nor prayed for permission to deposit same in Court — Order rejecting applica- 
tion — Neither perverse nor illegal — Cannot be interfered in second appeal.) ** AIR 1967 Cal 612 (613) 
(DB). (Suit for ejectment — Defendant found to be recalcitrant tenant and a habitual defaulter ~ Rent 
allowed to be accumulated and paid only under Court’s intervention and compelling directions ~ Landlord 
also harassed with false pleas and delaying proceedings — Held, tenant was not entitled to the relief under 
S. 114 which was discretionary.) ** AIR 1964 Assam 102 (105): ILR (1964) 16 Assam 1 (DB). (Denial 
of contract of tenancy and taking of other pleas — Held, tenant not entitled to the equitable relief.) ** AIR 
1962 All 65 (67) : ILR (1961) 2 All 530 (DB). (Delay in making tender of amount — Court refused to 
relieve tenant.) ** AIR 1962 Cal 591 (593, 594) : 66 Cal WN 449. (Tenant guilty of chronic non-payment 
of rent and harassing landlord with frivolous litigation for long period — Relief not granted.) ** AIR 1956 
Assam 113 (114). (Conduct of tenant withholding payment of rent without any adequate cause ~ Relief 
should be refused.) ** AIR 1952 All 579 (580) : 1951 All LJ 331. (Irregularity in payment of rent ~ 
Tenant's failure to pay whole rent either after notice of demand or when about to be used — Court has good 
cause for not exercising discretion in tenant’s favour.) ** AIR 1927 Cal 908 (910) : 54 Cal 485 ** AIR 
1923 Nag 193 (195) : 19 Nag LR 50. (Tenant unsuccessfully pleading discharge — Failing to pay arrears in 
lower Court — Rent not paid in spite of long period of grace.) ** (1886) 3 TLR 34 (35) Sumhape y 
Haworth. (Tenant making delay in asking relief — Relief refused.) ** (1841) | Hare 109 AB TE L Ch 
132 : 66 ER 969, Bowser v. Colby. 
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case must be judged by itself, the delay, the conduct of the parties and the difficulties to 
which the landlord has been put to should be weighed against the tenant. No tule of equity, 
justice and good conscience can be invoked in case of recalcitrant tenant who is a habitual 
defaulter. He cannot always be allowed to take advantage of his own wrong and to plead 
relief against forfeiture on every occasion.(8) Where the attitude of the defendant tenant 
was to harass the plaintiffs who were bona fide purchasers of the suit property, the tenant is 
not entitled to discretionary relief under S.114.(9) The tenant Hindustan Petroleum Corpo- 
ration Ltd. in instant case treated its landlord as one of its clients who must satisfy all its 
whims and fancy. Its action in not paying monthly rent was wholly unreasonable, without 
any justification and calculated to harass the landlord. By its conduct the Corporation has 
disentitled itself to any relief against forfeiture.(10) 

Where the tenant had not made payment of rent even after the decrees were passed by 
the two courts below, it was held that in view of his conduct it will not be proper for the 
High Court to use the discretion in his favour for granting relief against forfeiture.(11) 

It is within the discretionary power of the Court whether to grant equitable relief 
against forfeiture. The tenant in the instant case was not a chronic defaulter, had paid rents 
and arrears till date and was therefore relieved from forfeiture in exercise of discretionary 
power under S.114 (12) 

The defendant tenant had not paid the arrears of rent within one month of the receipt 
of notice. But the defendant had paid security deposit on behalf of landlord which exceeded 
the amount of arrears. The land belonged to landlord but the buildings constructed thereon 
belonged to the tenant who had paid several lakhs to the builder. In the circumstances of the 
case the conduct of the tenant was not so bad and the record did not disclose extreme case 
as to warrant refusal of discretionary relief under S.114 of the tenant.(13) 

In instant case the owner has not come with clean hands in having committed default 
in handing over the possession immediately after the execution of the lease agreement or 
within a reasonable time thereafter. There was no continuous failure in payment of rent to 
constitute forfeiture as contemplated by the terms of the lease deed. Though the tenant 
disputed the rate of rent, it paid full amount of receipt of notice. Thus the tenant was en- 
titled to benefit of S.114. (14) 

Relief against forfeiture is discretionary and equitable and will depend on the conduct 
of the tenant. (15) If the tenant refuses to recognise the right of the landlord to rent, he is not 
entitled to the discretion being exercised in his favour by the court.(16) 


eee 
[See 1898 Bom PJ 339 (DB). (Tenant not dealing honestly with the landlord.)] 
[See also AIR 1951 Punj 438 (440) (Pr 3) : 53 Pun LR 210.) 


8. (1988) 2 Ren CJ 239 (242) (Cal) (Tenant habitual defaulter, harassing landlord for 10 years — Raising false 
and frivolous pleas — Not entitled to benefit under S. 114) ** (1987) 100 Mad LW 86 (90) 


9. 1992 (1) Pat LJR (HC) 365 (372) 
10. 1993 (2) BLIR 1066 (1076) (DB). 
11. 1982 Mah LR 237 (240). 
12. AIR 1990 Gauhati 81 (85) 
13. 2002 ATHC 917.(923) : 2002 (2) Bom CR 67 
14. AIR 2002 Mad:330 (339) : 2002 (2) Mad LJ. 244 (DB). 
15. ILR (1969) 2 Cal 482. 
16. 1971 Ren CR 11 :-1970 Ren CJ 391 (J & K) 
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The relief is also subject to other equities that may have arisen between the date of the 
forfeiture and the application for relief. (17) Thus, where the landlord, during that period, 
has re-let the premises to the third party or otherwise dealt with them, relief under this 
section will not be given. (18) 


In case, provisions of S. 114 were not attracted in facts and circumstances of case, 
there would be no occasion for exercise of any discretion u/S. 114.(19) The reason that the 
equities in favour of the third party of the transferee are greater than those in favour of the 
tenant who has committed a default in payment giving rise to forfeiture. 


Relief against forfeiture will not be given also where the landlord and other interested 
parties cannot be put in the same position as if no default in payment has been made. In 
Stenhope v. Haworth (20) there was a forfeiture of a lease of a colliery, for non-payment of 
rent. The lessee applied for relief against forfeiture just before the expiry of the period 
allowed by the law to make such applications. In the meantime the landlord had to maintain 
the colliery and third parties had offered to take it and had incurred expenses. It was held 
that relief could not be given against forfeiture inasmuch as the parties could not be put 
back in the same position as they were in before. 

The question whether the lessor has or has not entered and dispossessed the tenant is 
immaterial in deciding whether relief should or should not be granted under this section.(21) 

Where the discretion has been exercised by the Court one way or the other it will not 
be interfered with by the appellate Court unless it is clear that the first court had not exer- 
cised its discretion on proper judicial principles. (22) 

Passing of a decree in ejectment against the tenant by the court of First Instance does 
not take away the jurisdiction of the appellate Court to grant equitable relief. The question 
is not one of jurisdiction but of discretion. (23) 

When an appeal against order of eviction against sub-lessees is filed the appellate 
Court can relieve the sub-lessees against forfeiture by requiring them to pay the arrears as 
the order of ejectment by the trial Court does not take away the jurisdiction of the appellate 
Court to grant equitable relief. (24) 


17. AIR 1927 Cal 908 (910) : 54 Cal 485 ** (1895) 43 WR (Eng) (Dig) 89 (89) : 72 LT 852. Newbolt v. 
Bingham. (Referred in AIR 1927 Cal 908.) i 

18. AIR 1949 Pat 474 (478) : ILR 28 Pat 390 (DB). (Where no third party is involved the Court has no real 
discretion to refuse relief.) ** AIR 1927 Cal 908 (910) : 54 Cal 485 ** (1886) 3 TLR 34 (35), Stenhope 
v. Haworth. (Referred in AIR 1927 Cal 903.) 

19. AIR 2006 All 115 : 2006 (2) ALJ 204. 

20. (1886) 3 TLR 34 (35). 

21. (1906) 34 Cal 358 (368) (DB). (Reversed on another point in AIR 1927 PC 163.) 

22. AIR 1975 All 227 (229) : 1975 All LJ 86 ** AIR 1958 Cal 428 (431) : ILR (1959) 1 Cal 671 (DB) ** AIR 
1947 Bom 86 (87) (DB) ** AIR 1928 Mad 250 (253). 

[See AIR 1944 Nag 229 (230, 231) : ILR (1944) Nag 877 (DB). (Discretion properly exercised by first 
appellate Court in granting relief — High Court refused to interfere.)] 

[See also ILR (1962) 2 All 420 (431) (DB). (Trial Court passing decree for eviction — Relief claimed for 
the first time in appellate Court — Appellate Court allowing claim — Held, that it cannot be said that the 
order was passed on a ground which was not a judicial ground.) 

23. AIR 1969 SC 1349 : (1969) 2 SCJ 689. (Once the discretion is used by the lower appellate Court, the 
Supreme Court will not ordinarily interfere.) ** AIR 2003 Bom 235 (236) ** (1988) 2 Ren CJ 239 (243) 
(Cal) ** 1982 All LJ 469 : (1982) 8 All LR 327. 

24. AIR 1977 Cal 178 : (1976) 2 Cal LJ 173 (DB). (AIR 1946 All 328 Held no longer good law in view of AIR 
1969 SC 1349). 
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8. Relief where period of grace is provided for the payment of the rent. 

Where the lease itself provides for the grace for payment of the rent which may be- 
come due, there is a difference of opinion on the question whether the Court can grant relief 
against the forfeiture. 

On the one hand, it has been held that the relief should not be granted in such cases.(1) 
This view proceeds on the ground that the principle of granting relief against forfeiture is 
that a clause for forfeiture is regarded in equity as merely being in terrorem intended merely 
to safeguard the due payment of rent, that where the lessee is given a period of grace after 
default for making the payment, it cannot be said that the clause of forfeiture was intended 
to be merely in terrorem, and that therefore relief need not be given in such cases. 

On the other hand, the contrary view has been taken in other cases,(2) namely, that the 
equitable principle being to grant against forfeiture, it is not affected by the insertion of a 
clause granting a period of grace. 

It is submitted that the latter view is to be preferred. The clause providing days of 
grace is inserted for the benefit of the lessee, and as pointed out by Napier, J., in the 
undermentioned case,(3) it is difficult to see how what was intended as a benefit to the 
lessee can be made use of to deprive the court of its power to grant relief. 

In the judgment passed by the trial Court it has given 15 days time from the date of 
decree to the tenant for depositing arrears of rent. Therefore the tenant was bound to de- 
posit the costs within 15 days. It is highly doubtful whether the Court is empowered to 
extend the time statutorily fixed under S.114. (4) 

9. Consent decree creating relation of lessor and lessee and providing for forfeiture 
on non-payment of rent—Relief. 

In Wentworth v. Bullen(1) Baron Parke observed: 

“The contract of the parties is not the less a contract and subject to the incidents of a contract 
because there is superadded the command of the Judge.” 

Where, therefore, a consent decree creates the relation of landlord and tenant and 
provides for forfeiture of non-payment of rent, the Court can give relief against the forfei- 
ture in the same way as it can do ina lease created by act of parties.(2) 

_ ul 


Section 114 — Note 8 

lg (1911) 12 Ind Cas 456 (456) (DB) (Mad). (When tenant is given further time in lease itself, it cannot 
ordinarily be said that condition of forfeiture was intended to be in terrorem.) ** (1910) 6 Ind Cas 438 
(438) (DB) (Mad). (Provision for accumulated payments with interest.) ** (1905) 15 Mad LJ 210 (210) 
(DB) ** (1905) 28 Mad 389 (391) (DB) ** (1912) 16 Ind Cas 803 (803) (DB) (Mad). 
[See AIR 1950 FC 38 (41, 42) : 1949 FCR 537.] 
[See also AIR 1951 Punj 438 (440) : 53 Pun LR 210.) 

2. AIR 1949 Mad 841 (842) : (1949) 1 Mad LJ 586. (Rule applies to agricultural leases.) ** AIR 1921 Bom 
403 (404) : 45 Bom 300 (DB) ** AIR 1928 Mad 250 (251, 253) ** AIR 1923 Nag 193 (195): 19 Nag LR 
50 ** AIR 1916 Mad 680 (683) : 39 Mad 834 (DB) ** AIR 1917 Mad 182 (183) (DB). 


[See also AIR 1951 Punj 438 (440) : 53 Pun LR 210.] 
3. AIR 1916 Mad 680 (683) : 39 Mad 834 (DB). 
4. 1987 Ker LJ 1268 (1272) . 
Section 114 — Note 9 
1. (1820) 9 B & C 840 (850) 9 LIKB 33 : 33 RR 353: 109 ER 313. 


2. (1906) 31 Bom 15 (24, 25) (FB). (10 Bom 435, Overruled.) ** ILR (1971) Guj 650 ** AIR 1957] & K 16 
(17) (DB) ** AIR 1951 Bom 290 (292, 294) : ILR (1951) Bom 240 (DB) ** AIR 1947 Bom 86 (86) (DB). 
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Even where a consent decree is passed on the basis of forfeiture of lease, the court has 
power to extend the time to make payment and give tenant a relief against forfeiture.(3) 

But where a consent decree in ejectment suit giving concession to judgment-debtor, 
that, in case he continues to pay rent monthly, decree-holder shall not eject, is passed but 
the judgment-debtor fails to fulfil his obligation, Court cannot grant him any relief.(4) 


10. Suit for ejectment on forfeiture — Court, if can pass decree for arrears 
of rent only. 


It is clear from the section that unless the lessee pays or tenders the rent in arrear or 
gives security therefor at the hearing of the suit, the suit for ejectment will be decreed. In 
the undermentioned case,(1) however, it was held that in appropriate cases, the Court may 
refuse a decree for ejectment, and may merely pass a decree for the arrears of rent. It is 
submitted that this view is not correct. The provisions of this section were not referred to in 
the said decision. 

11. Relief against forfeiture for breaches of other conditions. 

This section is limited to forfeiture for non-payment of rent. There is no provision for 
relief being granted against forfeiture for breaches of conditions other than non-payment of 
rent. No relief can therefore be granted in such cases.(1) But in cases of conditions other 
than conditions against assigning, sub-letting, parting with possession, or disposing of the 
property leased, S.114A requires that the lessor should give notice to the lessee requiring 
him to remedy the breach if it is capable of remedy, and if the breach is remedied within a 
reasonable time of notice, the lessee cannot be ejected. 

A forfeiture for breach of condition against alienation cannot be relieved against un- 
der this section,(2) nor does S.114A apply to the case. 


(Suit by lessor for arrears of rent and possession on forfeiture for non-payment of rent - Compromise 
decree providing for forfeiture on lessee’s failure to pay arrears by certain date — Lessee can apply for 
relief against forfeiture even in execution of compromise decree which in so far as it contains a clause for 
forfeiture takes the place of a lease. 35 Bom 239. Rel. on.) ** (1911) 12 Ind Cas 334 (335) (DB) (Mad) ** 
(1900) 24 Mad 265 (270, 271) (DB) ** (1911) 35 Bom 239 (242) (DB) ** AIR 1921 Cal 565 (567) (DB). 
(Court can grant relief against forfeiture in execution.) 
[See also AIR 2008 (NOC) 1335 (Cal). (Forfeiture — Suit for eviction by enforcing forfeiture — Expiry 
of lease period — During subsistence of lease deed, suit for eviction filed on ground of forfeiture for non- 
payment of rent — Compromise between parties resulting in revival of lease — Eviction of lessee on 
expiry of lease period proper as no new lease created after compromise.) ** (1866) 35 LJCP 351 (353) : 
15 LT 386, Lievesley v. Gilmore.] 

3. AIR 1971 Cal 263 (264). 

4. AIR 1980 NOC 79 : 1979 Raj LW 129. 

Section 114 — Note 10 
1. AIR 1928 All 716 (717). 
Section 114 — Note 11 

1. AIR 1936 Pat 493 (495) : 15 Pat 673 (DB). (Covenant in restraint of transfer in lease.) ** AIR 2004 Guj 
238. (Lease — Relief against forfeiture for non-payment of rent — Suit for ejectment — Lessee tendering 
rent in arrears together with interest — Court would consider said action of lessee as compliance of 
requirement of payment of rent and pass order relieving lessee from forfeiture — Lessee would not be 
entitled to take possession for alleged breach of condition of non-payment of rent.) 

2. AIR 1919 Mad 12 (12, 13) : 42 Mad 654 (SB) ** AIR 1936 Pat 493 (495) : 15 Pat 673 (DB). 
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12. Forfeiture under decree — Construction of decree. 

Where the first court decreed relief against forfeiture on payment of a certain amount 
which was paid, and the appellate Court thereafter granted an additional amount to the 
plaintiff to be paid within “one month from this date”, confirming the first court’s decree in 
other respects, it was held in construing the decree the Court ought to have acted in favour 
of the tenant against forfeiture rather than in the landlord’s favour and that the failure to pay 
the additional amount within one month of the first Court’s decree did not cause forfeiture 
of the tenancy, in view of the doubtful wording of the decree.(1) 


Relief against forfeiture ^[114A. Where a lease of immovable property has 
oeei canes determined by forfeiture for a breach ofan express con- 
dition which provides that on breach thereof the lessor may re-enter, no suit for eject- 
ment shall lie unless and until the lessor has served on the lessee a notice in writing— 


(a)specifying the particular breach complained of; and 
(b)if the breach is capable of remedy, requiring the lessee to remedy the breach; 


and the lessee fails, within a reasonable time from the date of the service of the 
notice, to remedy the breach, if it is capable of remedy. 


Nothing in this section shall apply to an express condition against the assign- 
ing, under-letting, parting with the possession, or disposing, of the property leased, 
or to an express condition relating to forfeiture in case of non-payment of rent.] 

[A] Inserted by the Transfer of Property (Amendment) Act 1929(20 of 1929), S. 58. 
Synopsis 
1. Scope of the section. 
2. Notice before suit for ejectment. 
3. Contents of notice. 
1. Scope of the section. 

Under the English law as it stood prior to 1881 Courts of Equity granted relief 
against forfeiture of leases only in cases of non-payment of rent and not in other cases.(1) 
By the Conveyancing Act of 1881 (44 & 45 Vict., Ch. 41), S. 14, provision was made for 
the grant of relief against every forfeiture for the breach of any condition whatsoever in 
a lease other than conditions against assigning, underlying, parting with possession or 
disposing of the property leased, conditions for the forfeiture on the bankruptcy of the 


lessee and conditions for forfeiture on the taking in execution of the lessee’s interest.(2) 
D — ————— 


Section 114 — Note 12 
1. AIR 1924 Mad 649 (650) (DB). 
Section 114-A — Note 1 
1. Snell Principles of Equity. 11th Edition Page 365. 
Also Williams & Eastwood, Principles of the Law of Real Property, 1933 Edition, Page 118. 


2. Sub-section (1) of S. 14 of the Conveyancing Act of 1881 runs as follows “Section 14 (1). A right of re- 
entry or forfeiture under any proviso or stipulation in a lease for a breach of any covenant or condition in 
the lease shall not be enforceable, by action or otherwise unless and until the lessor serves on the lessee a 
Notice specifying the particular breach complained of and, if the breach is capable, of remedy, requiring 
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The Indian Legislature in enacting S. 114 enabling Courts to grant relief against for- 
feiture for non-payment of rent and in not providing for other cases, preferred in adhere to 
the old English law and not to the provision, of the Conveyancing Act of 1881.(3) No relief 
could therefore, be granted under the Act against forfeiture of leases except in cases of non- 
payment of rent. In cases not governed by the Act (e.g. agricultural leases), however, the 
Courts granted relief on equitable principles against forfeiture even in cases other than non- 
payment of rent.(4) 


Section 146 of the English Law of the Property Act, 1925(15 Geo. V, Ch. 20) which 
replaced the old S. 14 of the Conveyancing Act, 1881, gave much wider powers of granting 
relief against forfeiture of leases. Even breaches of conditions against assignment, sublet- 
ting, etc. could be relieved against if the breach occurred after the passing of the Act.(5) 


The present S. 114-A was introduced in this Act by the amending Act of 1929 and is 
modelled on S. 14 of the English Conveyancing Act, 1881.(6) Even after the enactments of 
S. 114-A it has been held that the Court can grant relief against forfeiture of an agricultural 
lease on equitable grounds. Thus it will grant relief even when the notice of forfeiture is not 
in accordance with the section as the section only embodies an equitable principle which 
the court can apply in such a case.(7) 


the lessee to remedy the breach, and, in any case, requiring the lessee to make compensation in money for 
the breach and the lessee fails, within a reasonable time thereafter, to remedy the breach, if it is capable of 
remedy, and to make reascuable compensation in money to the satisfaction of the lessor, for the breach.” 
(Sub-section 6 (1) of S. 14 of the said Act runs as follows: “6. This section does not extend — (1) To a 
covenant or condition against the assigning, under-letting parting with the possession, or disposing of the 
land leased or to a condition for forfeiture on the Bankeruptcy of the lessee or on the taking in execution 
of the lessee’s interest. 


3. AIR 1919 Mad 12 (13) : 42 Mad 651 (SB). (In the absence of any special reason, there is no ground for 
applying a different rule to agricultural leases.) 


4. AIR 1926 Bom 304 (305) : 50 Bom 450 (DB). (Covenant against alienation.) ** (1871) 3 NWPHCR 322 
(322) (DB). (Forfeiture incurred by planting trees relieved against.) ** (1871) 3 NWPHCR 282 (302) 
(DB). (Forfeiture incurred by digging a temporary well relieved against.) ** (1879) 2 All 437 (442, 443) 
(DB). (Do.) ** AIR 1935 Bom 41 (46) : 59 Bom 194 (DB). (Denial of title — Forfeiture can be relieved 
against on equitable principles.) 

{See also AIR 1919 Mad 1106 (1107) : 41 Mad 629 (DB). (Forfeiture by disclaimer of title will be 
relieved only if the disclaimer was occasioned by fraud mistake or accident on the part of the landlord and 
the tenant was not careless or negligent.)] 

[But see AIR 1920 Mad 312 (312) (DB). (Forfeiture incurred by alienating land not relieved against.) ** 
AIR 1919 Mad 12 (13) : 42 Mad 654 (SB). (Covenant against alienation cannot be relieved against.)] 

5. Sub-section (1) of S. 146 of the Law of Property Act, 1925, runs as follows. “146. (1) A right of re-entry 
or forfeiture under any proviso or stipulation in a lease for a breach of any covenant or condition in the 
lease shall not be enforceable by action or otherwise, unless and until the lessor serves on the lessee a 
notice — 

(a) specifying the particular breach complained of and 
(b if the breach is capable of remedy, requiring the lessee to remedy the breach; and 
(c) in any case, requiring the lessee to make compensation in money for the breach; 


and the lessee fails, within a reasonable time thereafter, to remedy the breach if it is capable of remedy and 
to make reasonable compensation in money, to the satisfaction of the lessor, for the breach,” 


6. AIR 1947 Mad 119 (120) (DB). 
7. AIR 1947 Mad 119 (120) (DB). 
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The words “where a lease of immovable property has determined by forfeiture for a 
breach of an express condition which provides that on breach thereof the lessor may re- 
enter show that the section applies only to cases falling within Cl.(1) of S. 111(g). It thus 
excludes from its operation forfeitures on the ground of denial of title(8) and forfeiture on 
the insolvency of the lessee falling within Cls.(2) and (3) of S. 111(g). Even in cases falling 
within Cl. (1) of S. 111(g), the last paragraph of this section excludes from its operation a 
forfeiture for non-payment of rent (which is separately provided for by S. 114) and forfei- 
ture for breach of a condition against assigning, subletting, parting with possession or dis- 
posing of the property leased.(9) No distinction has been made in the proviso to S. 114-A of 
the Act as to any sub-lease given to the entirety of the lease-hold interest or a sub-lease 
given in respect of a part of the premises. Therefore a lessee who has sub-let part of the 
premises would not be entitled to any notice under S. 114-A.(10) The creation of usufruc- 
tuary mortgage does not amount to an assignment.(11) Where a lease contained a covenant 
that the land should not be given as security for any pecuniary obligation of the lessee and 
the lessee granted a usufructuary mortgage of the property to secure a loan it was held that 
the lessee has incurred a forfeiture of the lease.(12) 

If there is a forfeiture clause in the lease deed, the section will not apply as the case 
may not fall under S. 114 or S. 114-A, T. P. Act. In such a case, the question to be decided 
is whether the forfeiture clause creates a personal obligation on the tenant.(13) See how- 
ever, the undermentioned case.(14) 

The section is not retrospective in its operation.(15) 

While S. 114A is mandatory in nature, grant of relief under S. 114 is discretion- 
ary.(16) 

The substance of the relief provided by this section is the opportunity to remedy the 
breach of the express condition providing for re-entry, within a reasonable time after ser- 
vice of the notice under this section. Once that stage is passed with the expiry of the reason- 


8. AIR 1946 Lah 330 (338) : ILR (1947) Lah 235 (FB) ** AIR 1943 All 279 (280). (The Act does not 
provide for relief against forfeiture when lessee renounces his character by setting up a title in himself or 
ina — other than the lessor — Courts cannot therefore import into the Act such a provision which is 
not there. 

9. 1980 Law Sum (AP) 1 (6) ** ILR (1976) 1 Cal 380 (385) (DB) ** AIR 1960 Cal 40 (44). 


[See also AIR 1955 Tripura 26 (26). (But the argument that no notice of ejectment is at all necessary in 
cases falling under the last para of S. 114-A is not correct.)] 


10. AIR 1978 Cal 189 : (1977) 2 Cal LJ 425 (DB). 

11. AIR 1947 Mad 119 (119) (DB). 

12. AIR 1947 Mad 119 (120) (DB). 

13. (1970) 72 Bom LR 505 : ILR (1974) Bom 1 (DB). 


14. 2003 (52) All LR 664 (669) (Utr). (S. 114A is wholly inapplicable where there was no forfeiture clause in 
the agreement.) 


15. AIR 1969 Goa Hoe AIR 1968 Mad 195 (198, 199) : ILR (1968) 3 Mad 201. (Section 114-A is not merely a 
procedural provision. It drastically curtailed the rights of the landlord. As a result of this provision the lessor 
lost the right to re-enter immediately on breach if the lessee remedied the breach on receipt of the notice. 
It followed that the provisions of S. 63 of Act XX of 1929 saved a lease executed before the Act came into 
operation on 1-4-1930 from the provisions of the Amendment.) ** AIR 1939 Lah 330 (338) (DB). 


16. (1992 (1) Pat LIR (HC) 365 (370). 
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able time without remedy of the breach, the Court is powerless, to grant any relief against 
forfeiture.(17) It is no answer in defence under this section that the lessee chose to obtain 
and act on counsel’s opinion in not remedying the breach within reasonable time.(18) There 
is no scope for applying equity or inherent jurisdiction in the teeth of the statute.(19) 

If for remedy of the particular breach, resort to some legal proceeding may became 
necessary, such a breach cannot be said to be capable of remedy within the meaning of S. 
114-A(20) 

Question of giving relief under S. 114-A arises only where a suit for ejectment is 
filed. It has no application when the question of forfeiture arises in other proceedings, such 
as land acquisition under statute. (21) 


If a breach which results in forfeiture of lease is remediable, opportunity to remedy 
should first be given before ordering for forfeiture.(22) 

Section 114-A cannot apply to a case governed by a statute relating to Rent Control 
and Eviction of Tenants, which while conferring on the tenants protection against eviction, 
also confers rights on the landlords to evict the tenants if any of the grounds provided in the 
Statute, like default to pay rent and the like, is satisfied. When any such ground is made out 
or established, it is then not a case of forfeiture of the lease within the meaning of Section 
111(g) and Section 114-A on the ground of breach of any express condition of the lease, but 
is only a case of forfeiture of the protection conferred on a tenant by the Statute against 
eviction.(23) 

The tenants are not entitled to double protection, one under the T. P. Act and the other 
under the relevant local Rent Control Act. If the ingredients mentioned in Cl.(f) of S. 20(2) 
of the T. P. Act 13 of 1972 are established the landlord would be entitled to a decree for 
ejectment even if he has not served the notice under contemplated by S. 114-A of the T. P. 
Act.(24) 

A notice under S. 114-A of the T. P. Act need not be given if the ground on which the 
ejectment is prayed for is under S. 13(1)(b) of the W. B. Premises Tenancy Act, 1956, that 
is, if a tenant or a person residing in the premises has done any act contrary to the provi- 
sions of Cls. (m), (0) and (p) of S. 108 of the T. P. Act. It cannot be said that the reason of 
the incorporation of the provisions of S. 108(p) T. P. Act into S. 13(1)(b) of the West Bengal 


17. AIR 1953 Cal 536 (541) : 90 Cal LJ 263. (Court’s power to grant relief against forfeiture under S. 114 is 
much wider than under S. 114-A.) ** 2002 AIHC 917 (926) : 2002 (2) Bom CR 67 [(Breach of express 
condition of lease deed regarding insurance of building — Lessee ignoring to insuring building on suit land 
in terms of lease deed — Breach not remedied even after receipt of statutory notice under S. 114-A — No 
case that condition was incapable of being remedied — Relief against forfeiture cannot be given.)] 


18. AIR 1953 Cal 536 (542) : 90 Cal LJ 263. 
19. AIR 1953 Cal 536 (541) : 90 Cal LJ 263. 
20. 1992 (1) Pat LJR 365 (376). 

21. AIR 1981 SC 170 : (1981) 1 SCR 815. 


[See also AIR 1980 All 401 : (1980) 6 All LR 158 (DB). (Tenant claiming title to the land on the basis of 
certain rights alleged to have been bestowed on him under the U. P. Urban Area Zamindari Abolition and 
Land Reforms Act, 1964 — Not entitled to benefit under S. 114-A.)] 


22. AIR 2008 (NOC) 1415 (Pat). 
23. AIR 1984 Sikkim 1 : (1983) 2 Ren CJ 304. 
24. (1984) 2 All Rent Cas 255 (257) (AIR 1980 SC 1214 : 1980 All WC 288 Followed) 
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Premises Tenancy Act, 1956 what was an implied term has become an express term. In any 
event there has not been an incorporation in the full sense. S. 13(1)(b) of the 1956 Act is 
wider to its amplitude. It includes “any person residing the premises let to the tenant” 
which is not to be found in S. 108(p).(25) S. 114-A has no application where the written 
agreement did not contain any specific term that landlord may re-enter if damage is caused 
by running of business in question.(26) Periodic tenancy is not a lease. Hence, forfeiture 
clause u/S. 114-A, for non-payment of rent does not apply.(27) 

2. Notice before suit for ejectment. 


The notice contemplated under S. 114-A is not same as contemplated under S. 111(g). 
(1) Under S. 111(g) it is necessary for the determination of the lease for breach of a condi- 
tion that the lessor should give a notice in writing to the leasee of his intention to determine 
the lease.(2) This section provides after determination of the lease under S. 111(g), it is 
necessary for the lessor, before suing for ejectment to serve the lessee a notice containing 
the particulars mentioned in the section.(3) The object of this notice is merely to give the 
lessee an opportunity even after the determination of the lease to remedy the breach if he 
can and continue the lease. It seems to be clear, therefore, that in cases of breaches of 
conditions referred to in this section, two notices are necessary to be given before the lessor 
can maintain a suit for ejectment. He must first give notice of his intention to determine the 
lease and, after determination of the lease in pursuance of such notice, he must give a 
further notice as required by this section before suing for ejectment.(4) It has, however, 
been held in the undermentioned cases (5) that a single notice is sufficient. According to 


25. AIR 1980 Cal 70 : (1979) 2 Cal HN 378 (FB) ** (1978) 2 Cal LJ 292 (296, 297) : (1979) 1 Rent LR 5 (DB) 
** AIR 1977 Cal 122 : 81 Cal WN 376 (DB). 


26. (1990) 2 Cal HN 346 (350) 
27. AIR 2005 (NOC) 138 (Cal). 
Section 114-A — Note 2 
1. AIR 1977 All 449 : 1977 All LJ 1037. 


2. AIR 1967 All 209 (211 ). (Breach of express condition providing for re-entry — Notice required to be given 
under S. 111 (g) not given — Lessor not entitled to a decree for ejectment, because no forfeiture was 
incurred by lessee.) 


3 AIR 1968 Mad 195 (197) : ILR (1968) 3 Mad 201. (Court will have to be satisfied when the validity of the 
notice is put in issue as to whether the requirements of S. 114-A were satisfied in the notice issued or the 
demand made on the lessee — The Court always leans against forfeiture and an oral demand can never 
satisfy the specific requirements of S. 114-A.) 

[See also AIR 1949 Nag 218 (222) : ILR (1949) Nag 167. (It is not open to a landlord to eject a tenant from 
his holding and thus enforce his right of forfeiture of the tenancy unless and until he gives an opportunity to 
the tenant concerned to remove the diversion, complained of under S. 27 (1) C. P. Tenancy Act.)] 

4. AIR 1979 All 406. 


[See AIR 1954 All 649 (650) : 1954 All LJ 346. (Notice to determine lease not served — Notice required 
by S. 114-A also not given before institution of ejectment suit — Suit not maintainable.)] 


[See also AIR 1960 Cal 40 (44). (Notice mentioned in S. 114-A is an altogether different notice from the 
notice specified in S. 111 (g).)] 


5. (1977) 1 Cal LJ 561 (573) : ILR (1978) 2 Cal 203 (DB) ** AIR 1938 Cal 589 (593) : ILR ( 1938) 2 Cal 434 
(DB) ** AIR 1968 Mad 195 (197) : ILR (1968) 3 Mad 201. (But the requirements of both the provisions 
will have to be satisfied even if only one notice is issued.) ** AIR 1953 Mad 313 (315) : ILR (1953) Mad 
615 (DB). 
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these decisions this section merely defines the form in which the notice under S. 111(g) is 
to be issued in cases where the breach of the condition is capable of being remedied. It is 
submitted that this view is not correct for the reason stated above. It has been held by the 
Assam High Court(6) that there is no bar under the Act to combine the two notices in one. 

It has been held that the lessor should allege in the plaint of his ejectment suit that the 
requirements of this section had been complied with.(7) This section as well as S. 111(g) 
require notice to the tenant and there is no provision that a notice is to be given to an 
assignee of a part of the lessee’s interest.(8) This section requires a notice in writing requir- 
ing the lessee to remedy the breach. An oral demand cannot be equated to the written 
notice.(9) —~ 

Where oral tenancy was terminated for non-payment of rent under Section 111(h) and 
not by forfeiture as provided in S. 111(g), provisions of Section 114-A would not have any 
application to such a case.(10) 

The notice under this section is compulsory, provided the breach is capable of being 
remedied. If the breach is irreparable or irremediable no notice under this section is neces- 
sary.(11) 

Buta contrary view is taken in the undermentioned case of the Calcutta High Court(12) 
holding that a notice under S. 114-A is necessary to be served even where the breach com- 
plained of is not capable of being remedied and the particular breach complained of must 
be specified in the notice. 

3. Contents of notice. 

The provisions as to the particulars required to be given in the notice have been repro- 
duced from S. 14 of the Conveyancing Act, 1881, and S. 146 of the Law of the Property 
Act, 1925, with this difference, however, that the notice under the latter provisions should 
also require the lessee, in any case, to make reasonable compensation for the breach. 


The object of the notice is to give the lessee precise information of what is alleged 
against him and what is demanded of him.(1) The notice “specifying the particular breach 
complained of’, therefore, must not specify the breach complained of merely by reference 
to the particular covenant broken but must give sufficient details to enable the lessee to 
understand with reasonable certainty, what he is required to do to remedy the breach.(2) 


[See AIR 1955 Tripura 26 (26). (It is laid down in AIR 1938 Cal 589 that in case of forfeiture only one 
notice is required and not one under S. 111 (g) and another u/S. 114-A. As such the argument that no 
notice of ejectment was necessary in cases falling under S. 114-A last para is not correct.)] 


6. AIR 1961 Assam 70 (73) : ILR (1961) 13 Assam 101 (DB). 

7. AIR 1954 All 649 (650) : 1954 All LJ 346. 

8. AIR 1961 Assam 70 (72) : ILR (1961) 13 Assam 101. 

9. AIR 1968 Mad 195 (197) : ILR (1968) 3 Mad 201. 
10. (1977) 1 Mad LJ 537 : (1977) 90 Mad LW 276 (279). 
11. AIR 1957 Orissa 35 (39) (DB). 
12. (1979) 83 Cal WN 106 (108). 

Section 114-A — Note 3 

. AIR 1968 Mad 195 (197) : ILR (1968) 3 Mad 201 ** (1899) 47 WR (Eng) 644 (646) : (1899) 2 QB 79, 
Horsey Estate, Ltd. v. Steiger. 


2. AIR 1970 Cal 452 (458, 460) : ILR (1971) Cal 310 ** AIR 1953 Mad 313 (315) : ILR (1953) Mad 615 
(DB). (Once the purpose of this provision is substantially complied with, mere technical defects should 


m 
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Where a number of houses were let with a covenant to “keep them in good condition and 
complete tenantable repairs” and on a breach thereof a notice was served upon the lessee in 
the following words. “I hereby give you notice that you have broken the covenants for 
repairing the inside and outside of the houses contained in the lease and I require you to 
repair them forthwith”, it was held that there was nothing in the notice to show in respect of 
which house the breach had been committed and that the notice was, therefore, not a valid 
one.(3) 

Where a breach of more conditions than one is complained of, a notice to remedy 
those breaches is not bad merely because in respect of one or more of them the breach 
cannot be established.(4) 

Where two covenants are broken and a notice in respect of only one of them is given 
and afterwards that breach is waived, the lessor cannot take advantage of the notice in 
respect of the other breach.(5) 

As to what time will be reasonable for remedying the breach complained of will 
depend upon circumstances of each case. In the undermentioned case(6) where a vast num- 
ber of repairs were to be made and a suit for ejectment was filed only two days after the 
service of notice upon the lessee, it was held that reasonable time had not been allowed to 
remedy the breach. 

Where the notice served upon the lessee does not give him an opportunity of remedy- 
ing the breach where it is capable of being remedied the lessor cannot maintain the suit for 
ejectment.(7) 


Effect of surrender and 115. The surrender, express or implied, of a lease of 
ooe on under- immovable property does not prejudice an under-lease of 

A the property or any part thereof previously granted by the 
lessee, on terms and conditions substantially the same ( except as regards the amount 
of rent) as those of the original lease; but, unless the surrender is made for the 
purpose of obtaining a new lease, the rent payable by, and the contract binding on, 
the under-lessee shall be respectively payable to and enforceable by the lessor. 


The forfeiture of such a lease annuls all under-leases, except where such for- 


feiture has been procured by the lessor in fraud of the under-lessees, or relief against 
the forfeiture is granted under section 114. 


not prevent the lessor from availing himself of forfeiture if he was otherwise entitled to it.) ** (1917) 1 
KB 762, New River Co. v. Crompton. : it s ‘ 


[See also (1898) 1 QB 276, Penton v. Barnett. (Notice required under the Conveyancing Act of 1881.)] 


3. (1898) 1 Ch 652. In re Serle; Gregory v. Serle. (Following Fletcher v. Nokes, (1897) 1 Ch 271.) ** (1897 
45 WR (Eng) 471 (472) : (1897) 1 Ch 271, Fletcher v. Nokes. i N i 


4. (1900) 49 WR (Eng) 264 (265, 266) : (1900) 1 Ch 496, Pannell v. City of London Brevery Co. 
5. (1900) 48 WR (Eng) 441 (442, 443) : (1900) 2 Ch 156, Jacob v. Down. 
6. (1899) 47 WR (Eng) 644 (646) : (1899) 2 QB 79, Horsey Estate Ltd. v. Steiger. 


7. AIR 1947 Mad 119 (120) (DB). (Mortgage by lessee in breach of condition of lease — Notice by lessor — 


Notice not giving opportunity of remedying breach, which means oi ortunity of redeeming mortgage — 
Notice bad — Lessor not entitled to eject lessee.) ao ‘ 3 i 
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Synopsis 
1. Scope of the section. 3. Sub-lease put an end to by forfeiture. 
2. Surrender for obtaining new lease. 4. Agricultural leases. 


1. Scope of the section. 


A lease is a transfer of an interest in immovable property. Under section 108, Cl. (j) 
the lessee can, in the absence of a contract or local usage to the contrary transfer his interest 
by way of sub-lease. The sub-lessee’s interest being carved out of the lessee’s interest, it 
will as a general rule, be determined by the determination of the lease itself(1) in accor- 
dance with the maxim cessante statu primitivo, cessat derivativus (the derived estate ceases 
on the determination of the original estate). Thus, if the lease is determined by efflux of 
time or by forfeiture or by operation of law sub-lease will also be determined.(2) 

If the tenant-in-chief files a compromise having no good ground for defence in the 
eviction suit and the suit is decreed, the decree is executable against the sub-tenant as in 
this case there is no surrender of tenancy.(3) 

So also where the lease was terminated by the lessor by serving a notice under S. 106, 
on the lessee and there was a decree of eviction passed against him and in the appeal against 
decree, the lessee surrendered his rights under the lease, in favour of lessor, the rights of the 
sub-lessee also would come to an end and the sub-lessee would be liable to be evicted by 
the lessor. When the lease was determined by operation of law in consequence of notice 
under S. 106, the lessee could not be said to have done any voluntary act in derogation of 
the rights of the sub-lessee.(4) 


Section 115 — Note 1 


1. AIR 1923 Cal 691 (691) : 50 Cal 419. (A lessee cannot give to a sub-tenant what he does not possess 
himself.) 


2. AIR 1953 Mad 356 : (1952) 2 Mad LJ 179. (Ejectment suit brought by landlord against tenant decreed — 
Sub-tenant, party to suit, cannot plead protection of his status under Madras Buildings (Lease and Rent 
Control) Act.) ** 1992 (1) Cal HN 49 (DB) ** AIR 1950 Madh Bha 19 (21) : 1 Madh BLR 144. (Decree 
for ejectment against lessee and his sub-lessee — Decree becoming final as against lessee — Sub-lessee 
would be bound by the decree on the principles of second part of S. 115 — Appeal by the sub-lessee alone 
is incompetent.) ** AIR 1949 Mad 387 (392). (Reversed on another point in AIR 1949 Mad 780 — Case 
under Madras Buildings (Lease and Rent Control) Act (1946) ** AIR 1946 Nag 419 (423) (DB) ** AIR 
1917 Nag 51 (52). (Usufructuary mortgage by tenant — Tenant dying heirless — Mortgage grafted on the 
tenancy necessarily determines with it.) ** AIR 1932 Nag 107 (109) : 28 Nag LR 93. (Do.) ** AIR 1933 
Nag 255 (256) : 30 Nag LR 25. (Tenant’s rights terminating by decree in ejectment suit — Rights of 
tenant’s mortgagee are terminated thereby.) ** AIR 1926 Nag 62 (63). (Sub-lease though granted with 
landlord’s consent does not survive after determination of tenancy.) ** (1876) 2 Ch D 235 (252): 24 WR 
(Eng) 443, Great Western Rly. Co. v. Smith. ** (1904) 31 Cal 1021 (1024) ** AIR 1932 Cal 241 (242) : 
59 Cal 739 (DB). (Tenant’s right terminating by decree in ejectment suit.) ** (1904) 27 Mad 401 (404) 
(DB) ** AIR 1920 Cal 706 (707) : 47 Cal 907 ** (1874) 22 Suth WR 274 (275) (DB). (A lessee cannot 
create an under-lease to last for a longer time than his own lease.) ** (1876) 25 Suth WR 347 (350) (DB). 
(No farmer can create a sub-tenure so as to last beyond his lease to the prejudice of the owner.) 


[See also AIR 1961 Assam 70 (72) : ILR (1961) 13 Assam 101 (DB). (Case of simple mortgage by 
tenant.)] 


Also see S. 106, Note 29 and S. 108 (j), Note 1. 
3. 1969 All LJ 78 : 1969 Ren CR 277. 
4. 1979 Ali LJ 910 : 1979 All CJ 282. 
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If the sub-lease is illegal or prohibited by law, S. 115 will not protect such sub-lessee 
when the lessee surrenders. (5) 

Similarly where the suit premises were sub-let for monetary consideration without 
the permission of the landlord, the sublessees would not be entitled for protection under the 
section on surrender of lease by lessees.(6) 

A property was rented by A to B under an agreement that in no case B would assign, 
underlet or part with the property or any part of it. B informed A that he had vacated 
earlier. A noticed that the property was occupied by four persons, three of whom were 
inducted by B prior to his intimation and claimed under B. In a proceeding for ejectment it 
was held that the new occupants were not holding over as tenants but were illegal occu- 
pants and could be ejected.(7) 

Where the lease was surrendered by lessee, a suit filed by the purchaser of property 
from the lessor against the sub-lessees alleging them to be trespasser without issuing any 
notice of termination to the sub-lessees. The only remedy for purchaser would be to deter- 
mine the tenancy of sub-lessees and take proceeding for eviction. (8) 

A determination by surrender of the lease by the lessee is an exception to this general 
tule. A surrender being a voluntary act on the part of the lessee, the principle that a man 
cannot derogate from his own grant will come into play, and the lessee’s action will not be 
allowed to prejudice the sub-lessees,(9) or the mortgagee of the lease-hold interest.(10) 
This principle was recognised in England from very early times.(11) Lord Coke, after no- 
ticing that as between the parties to a surrender the estate is absolutely drowned, said: “But 
having regard to strangers who were not parties or privies thereunto (lest, by a voluntary 
surrender they may receive prejudice touching any right or interest they had before the 
surrender), the estate surrendered hath, in consideration of law, a continuance.” 

Where the lessee parted with a part of the interest in the property in favour of the sub- 
lessee, cannot surrender that part of the property which is in possession of the sub-lessee 
for he cannot restore possession of the same to the lessor apart from the fact that he can 
terminate the contract of lease only as a whole and not in respect of a part of it.(12) 

A disclaimer by trustee in bankruptcy of the lease, will, it appears, have the same 
——————— 

5. AIR 1971 Cal 319 (321) : ILR (1972) 1 Cal 146. 

6. (1992) 1 Cal HN 49 (60). 

7. (1977) 1 All ER 262 (264), Moore Properties v. MeKeon. 

8. (1988) 101 Mad LW 39 (40). 

9. 1959 All LJ 188 (190) ** 1954 Madh BLJ (HCR) 1711 (1712). (Sub-tenancy agreed to be co-extensive 
with tenancy — Eviction suit against tenant — Compromise decree according to which Portion occupied by 
sub-tenant was to be restored to landlord and rent of premises to continue with tenant — Decree cannot be 


executed against sub-tenant.) ** AIR 1946 Nag 419 (423) (DB) ** AIR 1926 Nag 62 (62 . (Obiter) ** 
AIR 1917 Nag 51 (52). me DDE) ag 62 (62). (Obiter) 


10. 1963 Ker LJ 1170 (1171). (AIR 1946 Nag 419, Rel. on.). 


11. See Halsbury’s, Laws of England, Volume 18, P. 551, paragraph 1064 ** (1876) 2 Ch D 235 (253) : 24 
WR (Eng) 443 (449), Great Western Railway Co. v. Smith. ** (1859) 28 LICP 297 (300) : 7 WR (Eng) 


12, AIR 1987 SC 770 (773). 
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effect. Thus in the undermentioned English decision,(13) where a purchaser had agreed to 
buy an under-lease and on the head lessee’s becoming bankrupt the trustee disclaimed the 
lease it was held that the disclaimer did not entirely extinguish the lease; it only operated to 
determine the head lessee’s interest in the lease and therefore the interest of the purchaser 
could be described as an under-lease. 


This section is based on the abovementioned principle. The surrender of a lease does 
not destroy or prejudice the rights of under-lessees.(14) Its operation is merely to bring the 
under-lessees into direct contact with the lessors except where the surrender is made for the 
purpose of obtaining a new lease.(15) 


If a lessee surrenders his interest in the lease, the under-lessee becomes the lessee by 
operation of statute and not by devolution of lessee’s interest on the lessor.(16) 


Where before expiry of the lease period the lessee surrendered his lease and lease 
hold rights were acquired by third party the sub-lessee would be entitled to continue as 
sub-lessee till expiry of the lease period as he would become the head lessee, and the third 
party could not claim to be landlord of sub-lessee and could not file suit for eviction against 
him.(17) 

The High Court of Bombay has doubted whether the exception in the second para- 
graph of the section would apply to leases by Government in view of the Crown Grants 
Act, 1895.(18) 

2. Surrender for obtaining new lease. 

It has been seen already that a valid surrender of a head lease obliterates it and estab- 
lishes direct contract between the under-lessee and the original lessor. The exception to this 
rule is, where the surrender is made for the purpose of obtaining a new lease. In the latter 
case, the benefit of the contract of under-lease and the right to the rent thereunder vest in 
the lessee whether he is the original lessee or his nominee.(1) 


3. Sub-lease put an end to by forfeiture. 
A forfeiture of a lease will unlike a surrender thereof, destroy the sub-lease on the 


13. (1943) 1 Ch 97 : (1943) 1 All ER 169, Re. Thompson v. Cottrell’s Contract. 


14. 1982 All Rent Cas 703 (705) ** 1957 All LJ 731 (732). (Lessee can only give title to his lessor by a 
surrender to the same extent as he could give by way of an assignement.) ((1902) 2 KB 304, Foll.) ** AIR 
1917 Nag 51 (52) ** AIR 1917 Nag 86 (87) : 14 Nag LR 107. (Case of implied surrender under S. 35 (4) 
of C. P. Tenancy Act.) 


This view was held even before the Act, see : (1869) 11 Suth WR 485 (487) (DB) ** (1868) 10 Suth WR 
384 (384, 385) (DB) ** (1870) 13 Suth WR 281 (281) (DB). 


15. 1957 All LJ 731 (732). (When the lessee surrenders to the lessor the sub-lessee becomes a lessee of the 
lessor on the terms of the sub-lease.) ** AIR 1952 Cal 196 (197) : ILR (1952) 2 Cal 167. (Such a surren- 
der operates as an assignment to the lessor of the lessee’s interest and thus brings the under lessee into 
immediate relation with the lessor.) ** AIR 1939 Bom 98 (100) : ILR (1939) Bom 144 (DB). (Surrender 
of head-lease for obtaining new lease — Sub-lessee continues as before under the lessee.) 


16. AIR 1972 Cal 190 (193, 194) : 76 Cal WN 217. 
17. AIR 2000 Kant 129 (131). 
18. AIR 1924 Bom 212 (216). 
Section 115 — Note 2 
1. AIR 1939 Bom 98 (100) : ILR (1939) Bom 144 (DB). 


684 [S115 N3] Effect of surrender and forfeiture on under-leases 


general principle that a derivative estate will fall with the determination of the original 
estate. (See Note 1.) This is so in spite of the existence of a contract to the contrary. It is 
clear from the scheme of this Act that whenever contract is sought to be preserved, there is 
express reservation or exclusion in that behalf. Various sections of this Act, wherein con- 
tracts have been expressly preserved, indicate this. No such reservation in favour of a 
contract is contained in the second para of this section dealing with forfeiture of leases. 
Hence where a lease is forfeited, the under-leases are extinguished notwithstanding any 
contract to the contrary.(1) But where such forfeiture is procured by the lessor in fraud of 
the under-lessee it will not have any operation against the under-lessee.(2) It has been held 
in the undermentioned case(3) that where the landlord acquires a right to evict his tenant 
under S. 7 of the Madras Buildings (Lease and Rent Control) Act (XV 15 of 1946) after 
giving a notice to quit under the provision of the Transfer of Property Act, the sub-tenant is 
liable to be evicted. 

An implied surrender under S. 25 (4) of the C. P. Tenancy Act, 1898, has been held to 
be analogous to a forfeiture which would put an end to the sub-lease in the absence of fraud 
or collusion.(4) 

Where relief against forfeiture is granted under S. 114, the rights of lessee remain as 
if the forfeiture had not occurred. Consequently, the under-lessee’s rights also are not 
affected. The section does not refer to cases where forfeiture is relieved under S. 114 A. 
There does not seem to be any reason why the same principle should not apply to such 
cases. 

4. Agricultural leases. 

The section does not in terms apply to agricultural leases. The effect of surrender or 
of a forfeiture of such leases on under-leases must be determined by reference to the local 
laws. Or custom, if any governing the particular transaction(1) and in the absence thereof, 
by reference to the general principles underlying this section.(2) On the principles stated in 
Se Ses 

Section 115 — Note 3 
1. (1966) 70 Cal WN 62 (65). 
2. ILR (1950) 1 Cal 226 (229) : (1949) 53 Cal WN 555 (559, 560). (Determination of lease by forfeiture of 
notice to quit — Landlord obtaining deed for ejectment — Decree binding on sub-tenants — Unless sub- 


tenant shows that decree has been obtained on grounds, not annulling sub-lease — Ejectment can be re- 
sisted also on ground of protection under West Bengal Province Rent Control Act (38 of 1948).) 


3. AIR 1953 Mad 356 (357) : (1952) 2 Mad LJ 179 ** AIR 1949 Mad 387 (392), (Reversed in AIR 1949 
Mad 780 on another point.) 


4. AIR 1917 Nag 86 (87) : 14 Nag LR 107. 
Section 115 — Note 4 


1. (1871) 3 NWPHCR 63 (65) (FB). (Sub-lease only for the duration of the head lease — Relinquishment of 
lease puts an end to sub-lease.) 


2. 1963 Ker LJ 1170 (1171). (Mortgage of leasehold interest by a tenant — Subsequent surrender of tenancy 
— Mortgagee’s rights are not affected.) ** AIR 1946 Nag 419 (423) (DB). (Civ Rev. Nos. 334 to 338, 340 
to 343, 345 to 348, 350, 351; and 353 to 361 of 1945, D/- 9-4-1946 (Pat), Baralal Kander v. Bai Sukhu 
Sing. (The principle enacted in S. 115 would be applicable to under-tenure holders in Chota Nagpur when 
the tenure holder under whom they immediately hold comes to an arrangement with his own landlord as a 
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Note 1 a voluntary surrender, even in the case of an agricultural lease will not put an end to 
a valid under-lease,(3) while a forfeiture will put an end to it.(4) 


Effect of holding over. 116. If a lessee or under-lessee of property remains in 
possession thereof after the determination of the lease 
granted to the lessee, and the lessor or his legal representative accepts rent from the 
lessee or under-lessee, or otherwise assents to his continuing in possession, the 
lease is, in the absence of an agreement to the contrary, renewed from year to year, 
or from month to month, according to the purpose for which the property is leased, 
as specified in section 106. 
Illustrations 


(a) A lets a house to B for five years. B underlets the house to C at a monthly rent of Rs. 100. The five 
years expire, but C continues in possession of the house and pays the rent to A. C's lease is renewed from 
month to month. 


(b) A lets a farm to B for the life of C. C dies, but B continues in possession with A’s assent. B's lease 
is renewed from year to year. 


Synopsis 


1. Scope of the section. 

2. “Remains in possession.” 

3. More lessees than one — Only some remain- 
ing in possession — Effect of. 

4. Effect of lessee’s legal representative remain- 
ing in possession. 

5. Legal representative of the lessor. 

6. “Accepts rent or otherwise assents to his con- 
tinuing in possession.” 

7. More lessors than one — Acceptance by one 
only. 

8. Clause for enhancement of rent in a quit notice 
whether amounts to an assent. 


9. Suit for rent for the period of lessee’s posses- 
sion after determination, whether amounts to 
assent. 


10. Clause for renewal. 

11. “In the absence of an agreement to the con- 
trary.” 

12. Effect of renewal. 


13. Nature of possession of tenant holding over 
without consent. 

14. Possession under a lease valid for a part of the 
term only. 


1. Scope of the Section. 


Whenever after the determination of a lease the lessee remains in possession, he is 
said to “hold over’”.(1) This section deals with the effect of “holding over” by a lessee with 


result of which the latter is put in a position to assert that the under-tenures have come to an end.) ** AIR 
1920 All 128 (129) (DB). (Lessor will be entitled to benefit of covenants by sub-lessee.) 

3. ILR (1955) Madh B 416 (422). (Subsequent to a contract by a tenant to sell an occupancy holding, the 
right of the tenant to surrender the property to the landlord becomes qualified by the obligation incurred 
by him under the earlier contract to sell and by accepting the surrender, the landlord cannot claim to 
ignore that obligation.) ** AIR 1917 Cal 236 (241) (DB) ** (1896) 18 All 354 (356) (DB) ** (1895) Bom 
PJ 545 (DB) ** AIR 1921 Cal 444 (448) : 48 Cal 605 (FB). (Occupancy raiyat having transferred portion 
of non-transferable holding cannot surrender to landlord either such portion or whole holding.) ** AIR 
1914 Cal 376 (377) (DB) ** AIR 1936 Mad 422 (423) ** AIR 1932 Nag 107 (109) : 28 Nag LR 93 ** 
(1989) 11 CPLR 5 (10) ** (1909) 4 Ind Cas 325 (325) (DB) (Cal). 

4. AIR 1930 All 352 (352) (DB) ** AIR 1917 Cal 236 (241) (DB) ** AIR 1924 Mad 776 (777) (DB) ** 
(1904) 27 Mad 401 (406) (DB) ** (1890) 14 Bom 384 (386) (DB). 

Section 116 — Note 1 


1. Wharton, Law Lexicon, 14th Edn., 1938 ** AIR 1964 Ker 218 (220) : 1963 Ker LJ 1125 (DB). (Lease 
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the consent of the lessor. Where there is a fresh contract of lease entered into after the 
expiry of the original lease, it is evident, that this section will not apply.(2) 

Before the passing of this Act, it had been held that a tenant holding over after the 
expiration of his tenancy must be presumed to hold on the same terms as those of the 


original lease.(3) 

Under the English law, a tenant who continues in possession after the determination 
of the tenancy without the agreement or disagreement of the person in whom the right of 
possession resides is said to be a tenant by sufferance.(4) The difference between a tenancy 
by sufferance under the English law and a tenant holding over under this Act, is this: In the 
former case the consent of the lessor to such possession converts the lessee into a tenant at 
will except in cases where the original lease was itself for a year, in which case the tenant 
becomes a tenant from year to year.(5) In this country, the consent of the lessor does not 
convert the tenant holding over into a tenant at will but converts him into a tenant from year 
to year or from month to month as the case may be. Except for this distinction the nature of 
a tenancy by sufferance in English law and the nature of the possession of a person holding 
over appears to be the same. A distinction should be drawn between a tenant continuing in 
possession after the determination of the lease with the consent of the landlord and a ten- 
ancy doing so without landord’s consent. The former is called a tenancy on sufferance in 
the language of the English law and the latter class of tenants is called a tenant holding over 
or a tenant at will.(6) Holding over stands equivalent to the retention of possession after 
determination of lease but with consent of the landlord whereas in similar circumstance if 
the possession is without the consent of the landlord then the same stand out to be tenant at 
sufferance.(7) 


Re 


fixing yearly rent stipulating that tenancy could be determined after 3 years only by demand by landlord 
— No such demand for surrender made by landlord — Tenant continuing in Possession after expiry of three 
years does not hold over but continues in Possession under original lease itself.) ** AIR 1950 All 583 
(585) : ILR (1952) 1 All 85 (DB). 


2. 1947 All WR (HC) 167 (168). (In the absence of a registered instrument as required by 


S. 107 the lessee could not be held to be a tenant from year to year and was not, therefore, entitled to six 
months notice.) 


3. 1955 Madh BLJ (HCR) 522 (526) ** 1864 Suth WR Gap No. Act X, Rule 42 (43) (DB) ** (1876) 25 Suth 
WR 234 (235) ** (1874) 22 Suth WR 31 (32) (DB) ** (1874) 22 Suth WR 394 (395) (DB) ** (1898) 2 Cal 
WN 303 (304) (DB) ** (1866) 3 Bom HCR (AC) 27 (30) (DB). 


[See = (1874) 12 Beng LR 263 (265). (The nature of the terms depends upon the facts of the particular 
case. 

4. Wharton, Law Lexicon, 14th Edn., 1938 sub voce “Sufferance. Tenancy at.” ** AIR 1976 Mad 387 : 
(1976) 2 Mad LJ 145 (DB). (If in a given situation consent is not proved, then he is called a tenant by 
sufferance. But in no case he can be characterised as a trespasser.) 

5. Odger. The Common Law of England, Vol. 1, Page 870 ** (1893) 1 QB 736 (743) : 62 LIQB 462, Dougal 
vV. Mc Carthy. (Per A. L. Smith L. J.) ** (1907) 2 Ch 137 (143) : 76 LJ Ch 548, Morgan v. William 
Harrison Ltd. ** (1916) 2 KB 91 (98, 99) : 85 LIKB 1298, Wedd v. Porter ** (1908) 31 Mad 163 (166) 
(DB) ** AIR 1923 Pat 201 (202) (DB) ** AIR 1925 Pat 357 (361) (DB) ** AIR 1930 Cal 262 (263) (DB). 


[See also (1930) 142 LT 299 (305) : 99 LJ Ch 201, Ladies Hosiery and Underwear Ltd. v. Parker. (On 
facts tenancy held not renewal as there was no Payment of rent to the landlord.)] 


6. 1992 (1) Bihar LJ 146 (157). 
7. 2002 (3) ICC 440 (455) (Cal). 
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A tenancy by holding over or tenancy by sufferance is merely a fiction to avoid 
continuance of possession operating as a trespass. It cannot therefore be created by con- 
tract, and arises only by implication of law when a person who has been in possession 
under a lawful title continues in possession after that title has determined without the con- 
sent of the person entitled.(8) 


There is distinction between a tenant continuing in possession after determination of 
the term with the consent of the landlord and a tenant doing so without his consent. In the 
former case he is a tenant at sufferance in English law and in the latter case a tenant holding 
over or a tenant at will. The assent of the landlord to the continuance of possession will 
create a new tenancy. What the section contemplates is that on one side there should be an 
offer of taking a new lease, evidence by the lessee or the sub-lessee remaining in posses- 
sion after the term is over and on the other side there must be a definite consent to the 
continuance of possession by the landlord expressed by acceptance of rent or otherwise.(9) 


Suit to evict tenant holding over is not maintainable in absence of notice terminating 
tenancy under S. 106.(10) 


Where there was nothing in the recitals of the rent deed to show that on the expiry of 
period mentioned therein the tenant was to surrender possession of building on demand at 
any time by the landlord, the tenancy in question would be one of holding over under S. 
116 terminable only by notice under S. 106, and not a tenancy at will.(11) 


Where tenancy determined by efflux of time and landlord does not accept rent nor 
takes steps to eject tenant the tenancy of sufferance arises.(12) Once lease period has ex- 
pired, possession of the lessee is not lawful one but only a litigious possession. It is soeven 
if he continues in possession as a statutory tenant.(13) It cannot be said that on expiry of the 
lease by efflux of time the power to resume cannot be exercised because the lease is not in 
operation and the lessor could not fall back upon its terms. On expiry of the terms of lease 
the lessees becomes the lessee holding over and the lessor is entitled to terminate the lease, 
The lease can always be terminated. A contrary view would mean that the lessee will 
always remain a lessee in possession and the lease become perpetual, which can never be 
so.(14) 


8. AIR 1955 Nag 306 (312) : ILR (1956) Nag 10 (DB) **AIR 1942 Cal 341 (341) (DB). 

9. AIR 1972 SC 819 (821, 823, 824) : (1972) 2 SCJ 174 ** AIR 2001 SC 2569 : 2001 AIR SCW 2739 ** 
AIR 2009 Delhi 1. (Suit for injunction restraining defendant from interfering with plaintiff’s peaceful 
possession — Tenure of lease deed had expired on date of institution of plaint — Plaintiff is ‘tenant at 
sufferance’ or a ‘tenant holding over,’ as provided for u/S. 116.) ** 2008 (153) DLT 311 (319). (Where a 
tenant fails to establish a case of holding over, his status would be that of a tenant at sufferance.) ** AIR 
2005 NOC 573 : 2005 AIHC 3500 (Gau) ** 2004 (4) Andh LT 128 (133) ** 1987 (1) All Rent Cas 347 
(353) 

10. AIR 1984 SC 143 (146) ** AIR 2008 Del 110. (Ejectment suit — Dismissed for default — Tenant does 
not become tenant in perpetuity, nor does he become owner of tenanted premises — It operates as an 
assent of lessee within meaning of S. 116 — Lessee is not a tenant at sufferance but from month to month 
or year to year (depending upon the lease) terminable at any future date.) 


11. 1984 Ker LJ 405 (408, 409) ** 2002 (99) DLT 139 (145) 


12. 1969 Pun LJ 378 (DB) ** 2004 (2) Ren CR 674 : 2004 (3) Pun LR 793 (794). (A tenant at sufferance does 
not require notice before he could be evicted.) - 


13. 2003 (2) Kant LJ 79 : ILR (2003) 1 Kant 762 (771). 
14. AIR 1991 Delhi 226 (231). 
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S. 116 if has the effect of imposing any restriction in revision of rent it would amount 
to unreasonable restriction affecting the fundamental rights guaranteed under Art. 19(1)(g) 
and to the extent of its inconsistency the said provision would be void under Art. 13(1) of 
the Constitution. Consequently, the judgment in (1987) 1 Ker LT 156 holding that even 
beyond the period of originally stipulated, till evicted under S. 11 of the Kerala Buildings 
(Lease and Rent Control) Act only the agreed rent alone is payable by the tenant is not good 
law and to that extent it would stand overruled.(15) 

Whoever continues in possession of the property subsequent to the period of lease can 
be called as a tenant holding over. He is liable to pay damages or mesne profits to the 
landlord for continuing in possession without any authority of law.(16) 

The effect of holding over with the consent of the lessor under this section is, firstly, 
that in the absence of an agreement to the contrary the lease is renewed as to all terms 
except the duration of the lease, and secondly, that the duration of the renewed lease is from 
year to year or from month to month according to the purpose for which the property is 
leased as specified in Section 106.(17) In case of a tenant holding over, in absence of a 
contract to the contrary, the lease is deemed to have been renewed from year to year or from 
month to month, according to the purpose for wich the property is leased. Section 116 
comes into operation in case of a tenant holding over and the tenancy holding over is fresh 
tenancy from the one which has expired. No doubt certain terms of the earlier contract may 
be inferred as implied terms to the fresh contract but all the terms of the earlier contract 
cannot be inferred as implied terms. The terms that are not governed by S. 106 can only be 
inferred as implied terms.(18) The principle of holding over u/S. 116 is in effect an exten- 
sion or continuation or renewal of lease on the same terms and conditions as contained in 
registered lease deed.(19) The tenancy created by holding over is a new tenancy in law by 
implication even though many of the terms of the old lease may continue in it. Creation of 
new tenancy must be by bilateral act. There must be offer to take a renewed or fresh 
tenancy and definite assent by landlord.(20) Where notice to quit was send after about 7 


-_oOoOoOoOo 


15. AIR 2004 (NOC) 262 : 2004 ATHC 551 (DB) (Ker). ((1987) 1 Ker LT 156, Overruled.) 

16. AIR 2001 Andh Pra 260 (269) (DB): 

17. 2002 (2) Ren CR 311 (313) (Delhi) ** AIR 1989 Him Pra 15 (20) ** AIR 1967 All 209 (210) ** AIR 1965 
All 326 (330, 331) : ILR (1965) 2 All 519 (DB) ** AIR 1962 All 604 (606) : 1962 All LJ 773. (Oral lease 
for less than a year — Tenant continuing in possession on expiry of lease becomes monthly tenant — On his 
death his rights devolve on his heirs.) ** AIR 1949 All 703 (708) : ILR (1949) All 840 (DB) ** (1948) 1 
Sau LR 41 (43) ** AIR 1934 Mad 458 (459, 460) : 58 Mad 75 (DB). 

[See 1956 All LJ 625 (627) : 1956 All WR (HC) 711. (Term expired lease for manufacturing purpose, 
which is unregistered that the tenant can be ejected upon a month’s notice can be looked at for collateral 
purpose of determining whether, it is by asix months notice or by month’s notice to quit the holding over 
is to be determined.)]} 

[See also AIR 1952 SC 23 (26) : 1952 SCR 269. (The rule of construction embodied in 
$ 106, T.P. Act applies not only to express leases of uncertain duration but also to leases implied by law 
which may be inferred from possession and acceptance of rent and other circumstances.)] 


18. 1983 LS (AP) 1(5) ** AIR 2007 NOC 440 : 2007 (1) ALJ 274. (Lessor not expressly or impliedly 


19. 2004 (3) Cal HN 399 : 2004 (3) Cal LT 467 (480) (DB). 
20. AIR 1987 Ker 98 (101, 102) ** 1993 (1) Rent LR 28 (33) (Mad) : 1992 (2) Mad LW 213. 
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months from the expiry of the lease for fixed period i.e. long after the tenancy has expired; 
in the notice and the plaint the defendants were said to be tenants, they must be deemed to 
be tenants holding over on same terms and conditions as in the original lease deed. Since 
the lease was for manufacturing purpose, notice of 6 months was required.(21) Rent note 
executed by the tenant does not become obsolete after the expiry of the period of tenancy 
but many of its terms govern the parties even subsequently. All the terms in the rent note 
applicable to the tenant holding over except those which contravene the provisions of the 
Rent Control Statute will remain applicable to the statutory tenants.(22) Where it was proved 
that the lease was for manufacturing purpose and on expiry of lease period, the tenant was 
continuing in possession as a tenant holding over, his tenancy could be determined only by 
giving six months notice.(23) 

Where the definite stand has been taken by the contesting defendants that even after 
the expiry of the lease period, one of the defendants was holding over by payment of rent of 
some of the co-lessors, before filing of suit notice was necessary and the suit was not 
maintainable in absence of the same.(24) 

Under S. 12 of the Bihar Buildings (Lease, Rent and Eviction) Control Act, the tenant 
can extend the lease only after giving notice to the landlord. Hence there is no renewal of 
leases under that Act even where there is a contract to the contrary or the landlord assents to 
it. In this respect the provisions of S. 116 have been cut down by the special provisions of 
that Act.(25) 

It is the assent of the lessor or his legal representative that effects a renewal of the 
lease under this Section.(26) The lessee’s assent is not necessary.(27) The tenancy created 
under this section is a new tenancy though many of the terms of the old lease may be 
continued in the new lease by implication and therefore by the lessee continuing in posses- 
sion after the determination of the old lease there is an offer on the part of the lessee which 
has to be accepted by the lessor by giving his assent if a new tenancy is to arise under the 
section.(28) 


21. 1987 (1) All Rent Cas 347 (353). 

22. 1986 (2) Rent LR 387 (390) (Punj & Har). 
23. (1987) 1 All RC 347. 

24. 1993 (2) Pat LJR 396 (404). 

25. AIR 1959 Pat 1 (6) : ILR 37 Pat 1307 (FB). 


26. AIR 1954 All 475 (478) : ILR (1955) 1 All 622 (DB) ** AIR 1950 East Punj 175 (179). (Lessee before 
determination of lease by efflux of time applying to Custodian under S. 5-A, East Punjab Evacuees 
(Administration of Property) Act, 1947 — Custodian assenting to continuance in possession — There is 
renewal of lease.) ** AIR 1924 Bom 322 (323, 324) : 48 Bom 341 ** AIR 1926 Mad 566 (567) ** AIR 
1929 Cal 553 (555) : 57 Cal 538 (DB). 

27. AIR 1954 All 475 (478) : ILR (1955) 1 All 622 (DB). (In England however no fresh tenancy seems to 
arise unless both parties agree.) ** AIR 1924 Bom 322 (323, 324) : 48 Bom 341. 

28. AIR 1949 FC 124 (127) ** (1962) 40 Mys LJ 1000 (1002) ** 1961 Cal LJ 1 (30) : 66 Cal WN 338 (DB). 
(Per Bachwat, J.) ** AIR 1954 Cal 539 (540) : ILR (1956) 2 Cal WN 370. 


[See also AIR 1963 Assam 137 (141) : ILR (1963) 15 Assam 120 (DB). (A tenancy created under S. 116 
itself is based on an offer and acceptance and therefore be regarded as a contractual tenancy and the terms 
of the old tenancy can be looked into as part of the terms of new tenancy. Thus there is no bar for applying 
S. 5 of Assam Non-Agricultural Urban Areas Tenancy Act, 1955 to such tenancies.)] 


[Vol. 3] 7 T. P. Act / 44 
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A tenant continuing in possession after determination of his tenancy without assent of 
landlord being only in position of a trespasser, a co-owner can sue for recovery of posses- 
sion in his own rights, without impleading other co-owners. However, where the co-owner 
claims exclusive right over the property in derogation or denial of the rights of other co- 
owners the other co-owners are necessary patties to the suit and their absence is fatal to the 
suit itself.(29) 

See also Notes under S. 113. 

The doctrine of holding over contained in this section involves the position that there 
existed a relationship of landlord and tenant between the parties. Hence, where the lease 
was invalid(30) or where there was no contract of tenancy between the parties, this section 
has no application.(31) 

The section would be applicable to a case where the landlord has the option either to 
allow or not to allow the tenant to remain in possession and either to accept or not to accept 
the rent payable by the tenant. Where the landlord has no such choice, as where the tenant 
is permitted by a statute to remain in possession, there is no scope for the application of this 
section.(32) 

This section and S. 106 regulate the rights of the lessor and the lessee inter se where a 
suit for ejectment is brought. They have no application in a suit for possession brought 
against the lessor and the prior lessee by a subsequent lessee.(33) 

There is no absolute rule that the damages for wrongful use and occupation have to be 
awarded at double the rent. It is for the Court to assess reasonable damages to be awarded 
for the contumacious holding over of the property by the tenant after the termination of 
tenancy.(34) 

Itis true that S. 111 (a) has to be read with S. 116 of the Act. But inthe absence of any 
allegation by the tenant that he was a tenant holding over within the meaning of S. 116 of 
the Act the matter falls to be governed by S. 111 (a) of the Act and therefore notice under S. 
106 is not necessary.(35) 

Where tenancy for a period certain was initially created and thereafter the tenant 
continued as a tenant at will, a suit for recovery of possession will not be barred by S. 116. 
Nor S. 106 will be attracted.(36) 


29. AIR 1994 Ker 164 (167). 

30. AIR 1954 Sau 8 (10) : 6 Sau LR 198. (Lease invalid for registration.) 

31. AIR 1964 Tripura 36 (39). (Tenant not getting possession on strength of his lease — Tenant can never be 
tenant holding over after expiry of lease period.) ** 1954 Madh BLJ (HCR) 499 (504). (Lease expired by 
efflux of time — Notices to quit served on tenants — Tenants admitting service — No relationship of land- 
- and tenant — Doctrine of holding over does not apply.) ** AIR 1944 Nag 141 (142) : ILR (1944) Nag 

32. 1980 DRJ 178 (181) (Delhi) ** AIR 1961 Mad 200 (204, 205) : (1961) 2 Mad LJ 176. (Statutory tenant — 
Eviction proceeding pending against tenant — Premises sold pending such proceeding — Attornment by 
tenant and payment of rent to purchaser — Held, that new tenancy was not created between the purchaser 
and the tenant.) ** AIR 1956 Cal 120 (122) : ILR (1957) 1 Cal 235 (DB). 


33. AIR 1931 All 649 (651) : 1931 All LJ 666 (DB). 
34. 1986 (2) Land LR 518 (520) (Punj & Har). 
35. AIR 1981 SC 1550 : (1981) 2 SCC 199. ((1979) 83 Cal WN 753, Reversed.) 


36. AIR 1979 Ker 108 : 1979 Ker LT 67 (FB). (S. A. No. 332 of 1975 (Ker), Reversed..AIR 1953 Sau 119. 
Dissented from.) > 
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This section has no application to cases of termination of tenancies by notice to quit. 
Section 113 excludes this section. The two sections are based on different conceptions. 
Section 113 revives the old tenancy and continues it without a break. Section 116 renews 
the tenancy after its termination. There being this distinction both the sections cannot 
apply together to a case.(37) 


The scope of this section is limited to the question whether the tenancy arising by 
holding over after the expiry of the lease would be considered as one from month to month 
or from year to year and it lays down that the decisive factor in this matter is the purpose of 
the tenancy as specified in S. 106. It has nothing to do with the question of what the rights 
of the tenant are, such as in the matter of erecting a permanent structure, which is clearly 
provided for by S. 108.(38) 


This chapter, and therefore this section does not apply to lease for agricultural pur- 
poses (see S. 117) but the principle underlying it has been applied to such leases on the 
ground of justice, equity and good conscience, in the absence of any special reason for not 
doing so.(39) It has been held by the Supreme Court in the undermentioned case.(40) that 
it would be neither correct nor precise to say that Ss. 105 to 116 are founded upon principle 


37. AIR 1960 Madh Pra 192 (193) : 1960 Jab LJ 277 (DB). (1953 N. L. J. Short Note No. 24 and AIR 1959 
Bom 292, Dissented from.) ** (1955) 59 Cal WN 572 (579). 


38. (1959) 63 Cal WN 565 (568). (The expression in the absence of an agreement to the contrary which 
occurs in the section cannot be read as being of general application, apart from the terms of the section in 
deciding the rights of the tenant.) 


39. AIR 1973 Delhi 75 (79) : ILR (1973) 1 Delhi 43 (DB) ** 1994 (2) Land LR 197 (201) (Punj & Har.) ** 
1994 (2) Sim L.C. 251 (254) (Him Pra) ** 1992 (2) Mad LW 433 (435) (DB) ** AIR 1964 Raj 88 (91): 
ILR (1963) 13 Raj 1137 ** AIR 1954 Cal 539 (540) : ILR (1956) 2 Cal 370 ** AIR 1926 Mad 1071 
(1072) (DB) ** AIR 1919 Nag 88 (89) ** AIR 1921 Mad 284 (284) (DB) ** AIR 1917 Low Bur 37 (38) 
(DB) ** AIR 1921 Pat 463 (464) (DB) ** AIR 1924 Pat 560 (563) : 3 Pat 403 (DB). (Per Jwala Prasad, J.) 
** AIR 1917 Mad 689 (690) (DB). (Chalgeni lease in South Kanara.) ** (1910) 6 Nag LR 95 (97) ** 
(1912) 16 Ind Cas 546 (547) (DB) (Mad). (31 Mad 163, Followed.) ** (1912) 14 Ind Cas 817 (817, 818) 
(DB) ** (1913) 18 Ind Cas 448 (449) (DB) (Cal) ** 1864 Suth WR Gap No. Act X Rul 42 (43) (DB) ** 
(1902) 27 Bom 262 (265) (DB) ** (1900) 28 Cal 227 (233 (DB). (Agricultural lease is renewed from year 
to year. 2 Cal WN 303, doubted on this point.) ** (1917) 40 Ind Cas 116 (117) (Oudh). (Agricultural lease 
is renewed from year to year.) ** (1898) 2 Cal WN 525 (528) (DB). (Agricultural lease is renewed from 
year to year, 2 Cal WN 303, disapproved for this point.) ** AIR 1926 Cal 1239 (1239) (DB). (When 
lessees hold over after the expiry of the lease they must be considered to hold on the terms stipulated for 
in lease.) ** (1910) 7 Ind Cas 721 (722, 723) (DB) (Cal). (Though the renewal is on same terms as 
contained in the old lease, such terms may be affected by any statutory provision which comes into 
existence in the meanwhile.) 


[See also AIR 1948 Mad 275 (279) : ILR (1948) Mad 757 (FB). (Rules in Chap. V are found upon reason 
and equity and should be applied to agricultural leases — Case under S. 106.) ** (1910) 37 Cal 674 (678, 
679) (DB). (Agricultural lease is renewed from year to year.) ** 1896 Bom PJ 518 (518). (Miras tenancy.) 
** (1881) 7 Cal 710 (712) (DB). (There is no difference in law between the position of a ryot holding 
without a patta and that of one holding over after the expiry of the term of a patta.) ** (1875) 23 Suth WR 
440 (441) (DB) ** (1871) 16 Suth WR 185 (186) (DB) ** (1867) 7 Suth WR 152 (152) (DB) ** AIR 1921 
Cal 300 (301) (DB). (Provisions regarding interest in Bengal Tenancy Act prevailed over those contained 
in the original lease. ** (1922) 65 Ind Cas 589 (591) (DB) (Cal). (Tenancy after renewal is a new tenancy 
coming into existence after the expiration of the old one.) ** AIR 1917 Cal 219 (220) (DB). (Where there 
is no assent of the lessor there is no renewal — The lessee can be ejected without notice.)]} 


40. AIR 1953 SC 228 (233) : 1953 SCR 1009. (Statement in AIR 1948 Mad 275 held neither correct nor 
precise.) 
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of reason and equity but these sections are applicable to cases not governed by the Act to 
the extent that they give statutory recognition to principles of justice, equity and good 
conscience. It was held by the Assam High Court that even if the principle behind S. 116 
is allowed to operate in the case of an agricultural lease a strict adherence to its require- 
ments would not be necessary.(41) 

A tenant holding over after expiry of the lease would be amenable to eviction under 
Section 9 of West Bengal Non-Agricultural Tenancy Act, 1949.(42) 

Where the lease is not of a building simpliciter but is of a business, the provisions of 
the T. P Act would not apply. Therefore the tenant cannot be allowed to raise the plea of 
holding over under S. 116. (43) 

The section does not apply to leases constituted before the Act came into force.(44) 
The Act was not made applicable to N.W.F.P. and the Punjab(45) but the principle of this 
section was applied to cases arising in those Provinces.(46) Similarly though the Act was 
not in force in Pepsu in 1948, the principles of S. 116 were applied.(47) As-.regards the 
position of a person in possession under a kanom tenancy, continuing in such possession 
after the expiry of the term of the tenancy, see the undermentioned case.(48) 

This section applies to all leases covered by the statute, whether under registered 
instruments or not.(49) 

The principle of holding over as found enacted in S. 116 rests on an implied agree- 
ment between the landlord and the tenant concerned regarding the continuation of the 
tenancy rights even after the original tenancy has come to an end. Hence, this implied 
agreement must be pleaded and the attention of the parties should be focussed on that plea 
so that both the parties have ample opportunity to prove their respective stands with regard 
to this plea. A fresh plea of holding over involving certain disputed questions of facts 
cannot be allowed to be raised.(50) 

Question whether a tenancy by holding over in terms of S. 116 has come into exist- 
ence is a mixed question of fact and law.(51) 

In the absence of the plea of holding over in the written statement, the tenant cannot 
be allowed to raise that plea.(52) Where a person himself claims that he is not a tenant, no 


41. AIR 1954 Assam 102 (105) : ILR (1954) 6 Assam 95 (DB). 
42. (1970) 74 Cal WN 586 (DB). 

43. 1992 (2) Mad LW 213 (218). 

44. 1955 Madh BLJ (HCR 522 (525). 

45. AIR 1945 Pesh 16 (18) (DB). 


46. AIR 1966 J & K 13 (22): 1965 Kash LJ 369 (DB). (Landlord availing himself of facilities provided to him 
under the lease and not calling upon tenant to take back security money on expiry of lease held showed his 
intention to continuc the lease.) ** (1928) 112 Ind Cas 651 (652) (Lah). 


47, AIR 1953 Pepsu 26 (28) : ILR (1952) Patiala 228 (DB). 
48. 1949 Ker LT 15 (19) (DB). 

49. AIR 1959 Cal 181 (186) : ILR (1959) 1 Cal 639, 

50. AIR 1978 Him Pra 2 : (1977) 2 Rent LR 653 (DB). 

51. 2005 (2) Civ LJ 492 (494) : 2004 (3) JLIR 185. 

52. 1992 (2) Mad LW 213 (218). 
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tights under the provisions of Ss. 106,111,116 would accrue to him.(53) Where the land- 
lord did not accept the rent after determination of tenancy by efflux of time, the tenant 
continuing in possession can be a tenant holding over only if it is shown that the lessor has 
otherwise assented to his continuing in possession, where the tenant, in a suit for eviction, 
taken the plea in his written statement that he has applied for renewal of lease and did not 
advance the case that his possession was as a tenant holding over, it is he cannot be allowed 
to fall back upon the plea of holding over on his failure to prove continuance of lease.(54) 


Tenancy cannot be terminated by a tenant by serving a mere notice denying title and 
interest of landlord. In order to complete termination of tenancy, the tenant must actually 
vacate occupation. Where a tenant claims that he has purchased the demised premises from 
a third person who is said to be the owner and accordingly sends notice to landlord denying 
his title but continues occupying the premises, the tenancy would not stand terminated.(55) 

In instant case landlord had filed suit for ejectment against tenant during his lifetime 
and thus there was only litigious relationship between them. On death of tenant there was 
no privity of contract between landlord and heirs of the tenant and their mere continuance 
in possession would not clothe them with the characteristic of tenants holding over. Accep- 
tance of rent by the landlord from the deceased tenant or his heirs was not unequivocal and 
was irrelevant and obligue.(56) Where the suit for ejectment of tenant was filed by land- 
lord and during its pendency the lease being for fixed period got determined by efflux of 
time and it was not removed, the continuance of possession by tenant could not be termed 
as holding over, since consent of landlord was impossible as he had already filed the suit 
for ejectment.(57) 

2. “Remains in Possession”. 

The essence of holding over is that the person claiming to hold over must be in pos- 
session of the property.(1) 

Possession of tenanted premises by former lessee after expiry of lease is juridical 
possession which is a possession protected by law against wrongful dispossession. But 
cannot per se always be equated with lawful possession.(2) 

It is not necessary that the lessee should, after the determination of the tenancy, re- 
main in possession for any particular number of days. Where the lessee remained in pos- 
session for six days after the determination of the lease, it was held that he had become a 
lessee from month to month and liable for the rent of the whole month.(3) 

There must, however, be a continuity of possession by the lessee without any break at 
the determination of the original lease.(4) 


53. 1998 (3) Mad LW 369 (376). 
54.. 1991 (2) Cur Civ Cas 38 (41) (Orissa). 
55. 1996 AIHC 2928 (2930) (Gau). 
56. 1986 (1) Andh LT 539 (543). 
57. 1989 All LJ 98 (107). 
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1. ILR (1970) 2 Cal 218. 
2. AIR 2001 SC 2569 : 2001 AIR SCW 2739 (2741) : 2001 (6) SCC 512. 


3. AIR 1924 Bom 322 (322, 324) : 48 Bom 341. (There is no justification for holding that any days or 
months of grace can be allowed in regard to tenant’s possession.) 


4. AIR 1926 Cal 696 (697) (DB.) ** 1989 Kash LJ 24 (29). 
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If after the determination of the lease, the lessee does not remain in possession. (5) 


Or is dispossessed by the lessor and is again afterwards admitted on the property by 
him, there can be no renewal of the old lease under this section.(6) 

Where a tenant remained in possession in disobedience of the direction by the House 
Rent Controller to give possession of the house to the landlord by a certain date under the 
provisions of Madras Buildings (Lease and Rent Control) Act, 1946 it was held that he was 
not a person remaining in possession within the meaning of this section but was wrongfully 
remaining in possession and acceptance of rent by the landlord did not create a new ten- 
ancy.(7) 

Where house property is constructed on lands taken on lease from government by the 
tenant and he continued to be in possession after expiry of tenancy he would be the tenant 
of properties by holding over.(8) 

Lease in instant case was for 10 years- with permission to sub-lease and it was not for 
agricultural purpose, sub-lessee continued in possession even after expiry of the lease pe- 
riod of 10 years, rent paid by him was accepted by the landowner. In absence of registered 
lease deed, the lease was renewed from month to month. The sub-lessee was holding over 
and it was not a continuation of old lease, that would be harmonious construction of S. 107 
read with S. 116 in the facts of the case, the lease could be determined by notice of 15 days 
under S. 106.(9) 


3. More lessees than one—Only some remaining in possession — Effect of. 


Where there are more lessees than one and only some of them remain in possession 
without the consent of others, the lease is renewed only in favour of such of them as remain 
in possession. There is no renewal in favour of the rest and consequently they are not liable 
for rent for the period during which the others remained in possession after the determina- 
tion of the lease.(1) So also where a single lessee creates a number of under-leases and the 
lessor accepts rents from one or more of the under-lessees remaining in possession after 
determination of the head lease, this section will apply and there will be a renewal in favour 
of those from whom the lessor accepts rent.(2) If a lease is given to two persons jointly on 
the death of one of them it does not terminate but continues in the name of the other person 
on the same terms.(3) 
a2 

5. AIR 1953 Trav Co 353 (356) : 1953 Ker LT 40. (Punjab lands — Possession for cultivating land for one 
crop — Held, that on the facts of the case the lessee did not remain in possession.) 
6. AIR 1952 J & K 35 (35): 11 J & K LR 59 ** (1912) 15 Ind Cas 445 (452) (FB) (Mad). 


7. AIR 1950 Mad 746 (749) : ILR (1950) Mad 844 (DB). (Section 116 does not apply to matters arising 
under Rent Control Act.) ** AIR 1947 Mad 436 (436). 


8. 1982 Tax LR 809 (813) : 1982 All CJ 197 (DB). 
9. AIR 1988 SC 1470. 

Section 116 — Note 3 
1. (1905) 9 Cal WN 340 (342). (1846) 15 LJ Ex 92, Followed.) 


[See however AIR 1954 Mad 92 (92) : (1952) 2 Mad LJ 883. Qoint lease to A and B — B vacating the 
premises — Suit by lessor against A and B for arrears of rent — Both are liable till new agreement is 
substituted.)] 


2. AIR 1949 FC 124 (131). (Per Patanjali Sastri, J.) 
3. 1974 WLN (UC) 365 (Raj). 
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4. Effect of lessee’s legal representative remaining in possession. 


This section will apply only when the lessee remains in possession after the determi- 
nation of the lease and such possession is assented to by the lessor. Where, therefore, the 
lease terminates by the death of the lessee the latter’s legal representative cannot be said to 
be a lessee and the consent of the lessor to his remaining in possession will not under this 
section, operate as a renewal of the lease in his favour.(1) The position will, however, be 
different where the lessee dies during the continuance of the lease and his legal representa- 
tive enjoys the lease for the rest of the period of the lease, and after its determination 
remains in possession with the assent of the lessor. In such a case, the position of the legal 
representative would be that of the lessee himself and there would be a renewal in his 
favour as provided for by this section.(2) Again where, there has already been a renewal of 
the expired lease in favour of the lessee himself and afterwards his representative comes in 
possession of the property, there is nothing in the section to preclude him from getting the 
benefit of the renewal.(3) On the death of the tenant holding over the lease is not extin- 
guished but devolves on his heirs like any other interest in immovable property.(4) 


In instant case the landlord accepted the heirs of the original tenant as lessee. Thus 
there was a contract between the landlord and the heirs by implication through payment 
and acceptance of rent. There cannot be any question of holding over either by a transferee 
or assignee of the lessee/tenant. The holding over is a creation of tenancy after expiry of 
the lease by implication through consent of both sides. There cannot be any scope of 
holding over by a person other than the lessee under S. 116. It does not conceive of such 
situation. Holding over cannot include a new contract by substituting party who is not heir 
of the deceased tenant.(5) 

In Vadappali Narasimham v. Sitarammurti,(6) A continued in possession after the 
expiry of his lease but without the consent of the lessor. He then died and his legal repre- 
sentative continued in possession. It was held that the legal representative of A was a mere 
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1. AIR 1938 Nag 506 (510) : ILR (1940) Nag 269 (DB). (Tenancy at will — Lease determined at the death of 
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307) (DB). (Istemarari mukarari lease — Lease determines on the death of grantee as it is for the lifetime of 
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AIR 1925 Pat 357 (361, 362) (DB). (Istemarari mukarari lease. Affirmed in appeal in AIR 1928 PC 146.) 
** AIR 1925 Pat 216 (224) : 4 Pat 139 (DB). (Istemarari mukarari lease — The kind of tenancy under S. 
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3. (1980) 82 Pun LR 351 (352) ** AIR 1962 All 604 (606) : 1962 All LJ 773 ** AIR 1933 Cal 822 (824) 
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[See also AIR 1927 Cal 725 (730, 733) : 54 Cal 813 (DB). (Lesse holding over under renewal clause — 
Mortgagee from such lessee is liable to lessor for rent.)} 

4. 1971 Ker LT 340. 

5. 2000 All LJ 1741 (1745) 

6. (1907) 3) Mad 163 (166, 167) (DB). (8 Mad 424 not Followed.) 
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trespasser when he entered into possession and the lessor could not by his assent effect a 
renewal of the original lease under this section. (See also the undermentioned case(7) to 
the same effect.) This view was dissented from by the High Court of Allahabad in the 
undermentioned case(8) Where it was held that if the defendants who were the legal repre- 
sentatives of the tenant holding over were not tenants on sufferance but held the property 
on an independent title of their own, then Art. 139 of the Limitation Act of 1908 (Art. 67 of 
the present Act) would not apply at all. But if on the other hand they held the property in 
the same right as the deceased tenant, being his legal representatives there was no reason 
why the position should be different and the landlord should not be able to give his assent 
to their continuing in possession as he could have done if the deceased was alive. 


Where a lessee, who is protected under a local Rent Act and who has only a personal 
right to remain in possession, holds over, his heirs will not after his death, be tenants of any 
kind, not even tenants holding over.(9) The legal representatives of a statutory tenant have 
no right after his death unless Rent Control Law provides otherwise.(10) 

The father of the plaintiff and the defendant was in possession of the property as a 
tenant holding over or as a tenant at will. On death of the father his possessory right over 
the property shall devolve on his heirs including the plaintiff and the defendant. Merely 
because the defendant had purchased the right of redemption of that property and redeemed 
the mortgage, the lease hold right possessed by his father did not cease to exist and did not 
get wiped out. Thus the suit for partition was maintainable and could be decreed.(11) 


5. Legal representative of the lessor. 


The term legal representative is not defined in the Act. But it clearly implies a person 
who occupies the same position as the lessor.(1) A grants a lease to B who in turn sub-lets 
the property to C. After the determination of B’s lease, C continues in possession. A leases 
the same property to D who accepts rent from C, D, who holds only a fraction of the interest 
held by A, cannot be called his legal representative as he (D) is not in the same position as 
A. Acceptance of rent by him from C, therefore, does not renew the lease of C. (2) where 
lessor sold leased property the transfer is clothed with right to recover rent and eject lessee 
and neither payment of rent nor attornment to transferee is necessary, if lessee in a previous 
suit has claimed title in himself.(3) 

On death of the landlord, tenancy by holding over was created in favour of tenant by 
the sons and widow of the deceased landlord, it was a new tenancy of which the son and 
widow of the deceased landlord were alone the exclusive owner. They were competent to 


7. AIR 1929 All 610 (612). 
8. AIR 1954 All 475 (479) : ILR (1955) 1 All 622 (DB). 
9. AIR 1968 Punj 302 (303) : 70 Pun LR 87 ** (1966) 1 Andh WR 352. 
10, 1974 Rev LR 549 (Punj). 
11. 2002 (3) Mad LJ 460 (463) 
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issue notice terminating tenancy and it was not necessary to join the daughter of the de- 
ceased landlord.(4) 
6. “Accepts rent or otherwise assents to his continuing in possession.” 

The section clearly shows that the consent, express or implied, of the lessor has 
to be shown before the lessee is entitled to a renewal.(1) It is for the lessee to prove 
overt acts by which the relation of landlord and tenant was allowed to continue.(2) 
Mere continuance of possession after the expiry or determination of his lease would 
not entitle the tenant to claim a tenancy by holding over.(3) The acceptance of rent is 
only one form of the assent of the lessor to the lessee’s remaining in possession of 
the property.(4) But the acceptance must be of rent as such(5) and must be volun- 


4. 1985 All LJ 728 (730). 
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tenant to Income-tax Officer in response to notice u/S. 226(3) of Income-tax Act, 1961, on account of 
landlord would not amount to acceptance of rent by landlord.) ** 1979 Kash LJ 235 (241). (Mere deposit 
of rent in the office of the custodian in the routine manner without any conscious acceptance thereof 
would not create any tenancy.) ** 1968 All WR (HC) 641 ** 1964 All WR (HC) 641 ** 1964 Cal LJ 127 
(133) ** ILR (1961) 1 Cal 287 (292) : 65 Cal WN 488. (Lessee in occupation after determination of lease 
— Landlord claiming municipal taxes which is not part of rent from tenant in enforcement of statutory 
liability — No assent to holding over.) ** AIR 1957 Madh Pra 214 (215) : ILR (1957) Madh Pra 147 ** 
AIR 1956 Assam 20 (23) : ILR (1955) 7 Assam 535 (DB) ** AIR 1955 Cal 229 (231) : ILR (1956) 1 Cal 
136. (Payment of rent by tenant — Decree for ejectment confirmed also by appellate Court — Tenant filing 
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the circumstances of the case.) ** AIR 1954 Cal 404 (406) : ILR (1956) 1 Cal 451. (Acceptance of rent 
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698 [S1I6N6] Effect of holding over 
tary.(6) Where a lessee continues to be in possession of the property after the expiry of the 
period in lease deed and where the lessor accepts rent for such further period, it is deemed 
that the tenancy continues under the same conditions and the lessor gives the lessee the 
status of a tenant holding over.(7) On expiry of a lease for fixed period where a landlord 
receives rent for subsequent period in the absence of any contract to the contrary, the pro- 
visions of S. 116 will be attracted requiring notice for termination of tenancy depending 
upon the nature of the lease.(8) In order that the acceptance of rent may amount to an assent 
of the lessor it has to be shown that the offer of rent was made on the express ground that 
the lessee intended to continue his lease and that the acceptance was made with the full 
knowledge of the nature of the offer. This is a question of fact which has to be determined 
from the circumstances of each case.(9) Tenancy by holding-over is a creature of a bilat- 
eral, consensual act and does not come into existence by a mere unilateral intendment or 
declaration of one of the parties.(10) Continuance in possession by the lessee and accep- 
tance of the rent by the lessor must result in a consensus ad idem to entitle the lessee to the 
benefit of section 116.(11) Mere acceptance of rent by the landlord from the tenant in 
possession after the lease has been determined either by efflux of time or by notice to quit 
would not create a tenancy so as to confer the erstwhile tenant the status of a tenant or a 
right to be in possession.(12) Further, the payment of the rent by the lessee must be in the 
capacity which he held under the original lease. If he pays rent in the assertion of some 
other capacity, then the acceptance of such payment will not have the effect of renewing the 
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existence.) ** AIR 1945 Bom 132 (134) : ILR (1945) Bom 68 (DB). (Acceptance of rent after notice to 
quit — Payments tendered as rent but expressly accepted as compensation for use and occupation — Held, 
there was no renewal of tenancy.) ** AIR 1921 Cal 789 (791, 792) (DB). (Where money is accepted from 
lessee only provisionally in case there should be a fresh settlement the landlord cannot be deemed to have 
elected to treat the person paying the money as tenant.) : 


6. ILR (1966) 2 Cal 88 (89) ** 1964 Cal LJ 127 (133) ** (1960) 64 Cal WN 448 (453). (Acceptance of rent 


by landlord — Notwithstanding fact that unregistered lease agreement is void, lessee has to be treated as 
tenant holding over.) ** AIR2007 (DOC) 138 (Mad) : 2006 (4) Mad LJ 982. (Tenant continued to pay rent 
regularly and landlord accepted the same also — Not only by the acceptance of the rent periodically, but 
also by issuing a quit notice the defendant was described as a tenant which would amount to ‘assent’ to the 
tenant’s continuing in possession — Defendant is ‘tenant holding over’ entitled to quit notice.) ** (1968) 
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lease.(13) Mere acceptance of rent, though raising a presumption of assent,(14) would not 
amount to a conclusive proof of such assent(15) Thus where the lessee after the determina- 
tion of the lease remained in possession against the Will of the lessor and the rent for a 
period subsequent to the determination of the lease was accepted long before the determi- 
nation it was held that such acceptance would not amount to a conclusive proof of the 
assent by the lessor to his continuing in possession.(16) Landlord continuing receiving rent 
after termination of tenancy would not amount to fresh lease, when immediately after serv- 
ing notice to quit he filed the suit for eviction of tenant and there was no waiver of no- 
tice.(17) The fact that on expiry of the lease of 11 months by efflux of time, the landlord 
continued to receive the amount equal to monthly rent from the tenant, it could not be said 
that the landlord consented to renewal of lease, when there was no evidence to prove whether 
the amount received was by way of rent or damages for unauthorised occupation.(18) 
The fact, that, the payment was made at a time when there was no question of the 
lessor, assenting to the lessee’s continuing in possession and, neither party treated the pay- 
ment as importing such assent, is sufficient to take the case out of the mischief of S. 116.(19) 
Money accepted by the respondent-landlord under protest would not amount to ac- 
ceptance of rent or consent for continuancy of tenancy, as there was no evidence or circum- 
stance indicating express intention on the part of the respondent for continuance of the 
tenancy. Hence protection under S. 116 would not be available to appellant-tenant.(20) 


Where the landlord accepted rent of one month after determination of lease under 


13. (1902) 26 Mad 535 (537) (DB). 


[See also AIR 1964 Madh Pra 288 (296) : 1964 Jab LJ 736 (DB). (Appeal against order rejecting applica- 
tion of landlord in suit for ejection for appointment of receiver — Settlement pending appeal — Tenant 
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to fresh tenancy.) ** AIR 1957 Pat 206 (209) : 35 Pat 894 (DB). (The mere claim of rent after the notice 
to quit for the period after the expiry of the term of the lease, would not necessarily establish the requisite 
consensus ad idem between the parties to renew the lease.) 
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assenting to the lessee continuing in possession. AIR 1949 Cal 47, Affirmed.) ** AIR 1949 Cal 47 (52) 
(DB). 

17. AIR 2002 (NOC) 209 : 2002 AIHC 2641 : 2002 (2) Ren CR 314 (Delhi) 

18. AIR 2002 Delhi 539 (543) : 2002 (99) DLT 139 : (2002) 64 DRJ 574. 
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20. 2006 (2) CLR 344 (347) (Orissa) ** AIR 2006 Cal 256. (No document apart from bare statement on oath 
regarding acceptance of rent either from lessee or under lessee by plaintiff — Case of otherwise assenting 
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bona fide mistake and after realising mistake he immediately returned the same, it cannot 
be said that tenancy was continued by holding over.(21) 

Mere fact of demand of rent and receiving it by landlord after filing of eviction suit 
against tenant does not amount to conclusive proof of definite consent of landlord to con- 
tinue tenancy. Also when the tenant took the plea that he is a statutory tenant he cannot 
subsequently claim to be a tenant by holding over, when there is no consensus bilateral acts 
between the parties and intention on part of landlord to revive tenancy is not established 
tenancy by holding over cannot be said to be proved.(22) Acceptance of rent by the land- 
lord in case of statutory tenant would not amount to new tenancy.(23) Where the accep- 
tance of rent by the landlord could be attributed either to the tenant’s becoming a statutory 
tenant under the provisions of Bombay Rents, Hotel and Lodging House Rates (Control) 
Act, 1944 or to the landlord’s agreeing to a new tenancy under this section it was held that 
in order to show that a new tenancy had been created under this section, it must be shown 
that the acceptance of rent was attributable'to his assenting to a new tenancy.(24) Where the 
lease for a fixed period stands terminated by efflux of time, and the landlord prays to Rent 
Controller to direct the tenant to pay the amount of arrears of rent and accepts the amount of 
rent, the same does not amount to creation of fresh tenancy.(25) 

Mere acceptance of rent for the subsequent months in which the lessee continued to 
occupy the lease premises could not be said to be a conduct signifying assent to the con- 
tinuance of the lease even after the expiry of the lease period.(26) 

In cases where there are restrictions as contemplated by Rent law, acceptance of rent 
by landlord would not amount to his unequivocal assent to continuation of possession by 
tenant. In such cases therefore it is for the tenant where it said that the landlord accepted the 
Tent not as a statutory tenant but only as a legal tenant indicating his assent to tenants 
continuing in possession to establish it. In instant case the bank established that accep- 
tance of enhanced rent by the owner was in token of owner’s assent to the Bank continuing 
in possession after expiry of lease from month to month within the meaning of S. 116.(27) 
See also the undermentioned cases(28) to a similar effect. If a tenant remains in wrongful 
— a O 
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26. 2008 (148) DLT 441 (446). 

27. AIR 2000 SC 2796 : 2000 AIR SCW 2966 (2969). 
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occupation of the premises after an order of eviction passed by the Rent Controller and rent 
is accepted during such occupation, it does not amount to creation of a fresh tenancy, differ- 
ent and distinct from the earlier tenancy which was the foundation of the action for evic- 
tion.(29) 

Where during the pendency of suit for possession certain payments were made by 
defendants-tenants and those payments were accepted by the plaintiff-landlord with the 
rider that they were without prejudice to their rights and without prejudice to the notice to 
quit and the payments were also directed to be appropriated towards use and occupation of 
the premises during the pendency of the suit, such acceptance of payments cannot consti- 
tute acceptance of rent as contemplated under S. 116.(30) 


The correspondence between the parties established that the landlord has consented 
to the lease of the tenant after expiry of the initial lease, from time to time, he has claimed 
enhanced rent from tenant. Thus requirements of S. 116 are clearly satisfied, the lease deed 
only stipulated that the tenant would execute new rent note but did not stipulate any terms 
of new lease, including its duration. Therefore in absence of express agreement renewal of 
lease would be from year to year or month to month as the case may be. The expression “an 
agreement to the contrary” in S. 116 would mean an agreement which settles the terms of 
holding over.(31) 

If rent is accepted after the time granted for vacating the premises by an order of 
eviction has expired, it does not amount to creating a fresh tenancy.(32) 

When the lessor accepts the payment as rent any subsequent protest by him cannot 
alter the legal consequences of acceptance under this section.(33) 

In instant case lease was for 10 years. Lease deed was not registered, even after 
expiry of lease period, the tenant continued to be in possession and the landlord accepted 
rent, Held that the lease became one from month to month in view of S. 107 and S. 116. It 


AIR 1976 Andh Pra 205. ((1971) 1 Mad LJ 156, Diss. from.) ** AIR 1975 Mad 367 : 88 Mad LW 440 
(DB) ** 1974 Ren CR 225 (Delhi) ** AIR 1974 Punj 239 (241) ** 1971 Ren CJ 479 (481) (Delhi) ** 
1971 Kash LJ 250. (If a decree for eviction of tenant has been stayed under the Soldiers (Litigation) Act 
acceptance of rent by the landlord before the last execution application is not conclusive to show that the 
Jease was renewed.) ** ILR (1970) 2 Delhi 514 ** (1968) 70 Pun LR 672 ** (1967) 1 Mad LJ 337 ** ILR 
(1966) 2 Cal 88 (89). (Continuance of possession and payment of rent after expiry of lease — During that 
period W. B. Non-Agricultural Tenancy Act in force — Held, mere acceptance of the rent by landlord 
cannot be construed as assent to holding over.) ** AIR 1963 Assam 137 (140) : ILR (1963) 15 Assam 120 
(DB) ** AIR 1960 Punj 385 (386) : ILR (1960) Punj 296. (Unless the landlord and the tenant consciously 
agree to enter into a fresh lease and unless the landlord clearly gives up his rights under the eviction order 
already passed by the Rent Controller under the Pepsu Urban Rent Restriction Ordinance (8 of 2006 Bk.) 
the mere acceptance of an amount, whether described as rent or as damages, would not make the eviction 
order incapable of execution. The provisions of S. 116, T. P. Act, assuming that they are in force in the 
territory in question, would be excluded by the special provisions contained in the Pepsu Urban Rent 
Restriction Ordinance.) ** AIR 1954 Cal 404 (405) : ILR (1956) 1 Cal 461. 


[See also ILR (1967) 2 Mad 324 (351).] 
29. (1969) 2 Mad LJ 272. 
30. 2008 (148) DLT 441 (447). 
31. 1987 Mah LJ 982 (987) 
32. (1975) 41 Cut LT 565. 
33. AIR 1949 FC 124 (129). 
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could not be termed to be a lease of five years, since there was absence of contract to the 
contrary as contemplated under S. 116.(34) Where the lease was for a fixed period of 12 
years and on its determination by efflux of time, the tenant was permitted by the landlord 
to continue in occupation and also accepted rent, the tenant shall be deemed to be a tenant 
holding over.(35) 

On expiry of the fixed period of tenancy, the landlord sent a notice terminating ten- 
ancy without prejudice to his contention that the tenancy had expired by efflux of time. 
The lessor also did not encash the cheques sent by the lessee for the period subsequent to 
determination of lease. In view of the clause in the notice requiring the lessee to vacate 
premises on expiry on the lease period it could not be said that the lessors had otherwise 
assented to lessee’s continuing in possession.(36) 

Mere delay(37) or passive failure,(38) on the part of the lessor in taking steps to eject 
a lessee who remains on the property after the determination of the lease does not by itself 
amount to an assent on the part of the lessor to the lessee’s remaining in possession of the 
property. But the length of the tenant’s possession may have this importance that when it is 
pretty long, slight evidence, circumstantial or otherwise, may be sufficient to tilt the bal- 
ance in favour of the landlord’s assent. Mere absence of dissent would not be enough to 
constitute assent but if it continues for a sufficiently long period, it may, with the aid of 
other circumstances, and in the absence of any contrary indication, reasonably give rise to an 
inference of assent. The cumulative effect would be to give rise to an inference of assent as a 
presumption of fact which, though rebuttable, will prevail unless rebutted.(39) Merely be- 
cause a decree for eviction against a statutory tenant is sought by the landlord after 7 years, 
presumption that new tenancy is created cannot be drawn.(40) The assent of the lessor to the 
tenant’s holding over cannot be inferred from the lessor’s refusal after the expiry of the lease 
to accept rent at old rate but granting instalments to pay rent at enhanced rate.(41) Where 
even after expiry of the lease the tenant was allowed to remain in possession as a tenant 


qe i .—_ 

34, 1988 BBCJ 59 (62) 

35. 2000 (2) All Rent Cas 329 (331) 

36. 2000 (87) Delhi LT 76 (81) 

37. AIR 1981 Raj 206 : 1981 Raj LW 254 ** AIR 1964 Raj 88 (91) : ILR (1963) 13 Raj 1137. (Tenant 


allowed to continue in possession for 25 years — Lessor’s assent not presumed.) ** AIR 1959 Pat 1 (6): 
ILR 37 Pat 1307 (FB) ** AIR 1955 Pat 158 (160) (DB) ** ILR (1955) Patiala 388 (393). (T. P. Act did not 
apply to the case.) ** 1954 Madh BLJ (HCR) 499 (504) ** (1907) 34 Cal 396 (398) (DB). 

38. (1976) 89 Mad LW 423 (425) ** (1968) 70 Bom LR 765 ** AIR 1968 All 363 (369) (DB) ** ILR (1960) 
2 Andh Pra 539 (544) (DB) ** AIR 1949 N 336 (337) : ILR (1949) Nag 432. (Sub-| "E 
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39. AIR 1977 Kant 72 : (1977) 2 Kant L¥ 266 ** AIR 1957 Cal 173 (175) : IER (1957) 2 Cal 214. 
40. AIR 1987 Ker 98 (101, 102). 

41. (1965) 69 Cal WN 53. 

42. AIR 1976 Kant 41 : (1975) 2 Kant LJ 232. 
43, AIR 1977 J & K 79 : 1977 Kash LJ 258. 
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A notice desiring the tenant “to quit the premises which you hold under me, your term 
therein having long since expired” does not indicate that the lessee was in possession with 
the assent of the lessor after the expiry of his lease.(44) So also, where, in law no notice is 
necessary, it cannot be held merely from the fact that a notice has been given that there is 
evidence of the fact that the landlord assented to the tenant’s continuing in possession.(45) 
Unless rent is accepted after expiry of the term with the intention to create a fresh tenancy 
an inference of fresh lease cannot be drawn.(46) 


Where the tenant had remained in possession after the determination of the tenancy 
the requirements of S. 116 are satisfied by giving notice demanding rent for the period 
after the determination of the tenancy and the landlord must be deemed to have assented to 
his continuing in possession and the tenant at sufferance becomes a tenant from month to 
month.(47) However, where the tenancy expired on the 15th of a month and the claim for 
rent for the second half of the month and the claim for the month was made under a bona 
fide mistake it was held that there was no holding over under this section.(48) 


The question of otherwise assenting to the tenant’s continuing in possession can be 
proved by evidence and circumstances in the case as also by presumptions. Presumption is 
also a mode of proof. Prima facie such an assent could also be proved by the presumptions 
arising under S. 116, Evidence Act, and the general presumption in law that the tenant’s 
occupation of the land has to be attributed to some lawful title unless it is proved or shown 
to be otherwise.(49) 


Under a consent decree providing for execution of the decree in case of default in 
payment of future rent conduct of parties showed that a new tenancy was created and de- 
cree was not executable.(50) 

If a landlord agrees to continue the lease under a compromise decree and retains the 
deposit it amounts to assent to the continuance of lease and the decree will not be execut- 
able.(51) i ; 

Where a lease to rear and catch fish is granted for seven years and then extended by 
two years, the lease is for a fixed period of more than one year. Section 106 does not apply 
to such lease by attracting S. 116. It is determined by efflux of time under S. 111 (a) 
Continuance of possession by virtue of temporary injunction from Court and ultimate per- 
manent injunction till defendant-tenant is evicted in due process of law, cannot be held to 


44. (1810) 3 Taunt 54, Doe d. Godself v. Inglis. 


[See also AIR 1959 Cal 181 (187) : ILR (1959) 1 Cal 639. (Mere recognition for serving notice to quit and 
bringing suit for ejectment does not put the transferee outside S. 12 (1), Proviso (b) of W. B. Premises 
Rent Control Act (17 of 1950).)] 


45. AIR 1956 Cal’ 120 (122) : ILR (1957) 1 Cal 235 (DB). 
46. AIR 1974 All 266 (269) : 1973 All LJ 850. 


47. AIR 1964 Raj 88 (91) : ILR (1963) 13 Raj 1137. (Mere continuance of possession after expiry of lease not 
sufficient — Demand for rent by landlord essential.) ** (1955) Madh BLI (HCR) 1015 (1017). (Landlord 
serving notice giving time to tenant to vacate and also claiming rent will be deemed to have assented to 
holding over.) ** AIR 1954 All 475 (478). : ILR (1955) 1 All 622 (DB). 


48. AIR 1962 Pat 446 (449) : ILR 42 Pat 674. 

49. AIR 1956 Assam 20 (23) : ILR (1955) 7 Assam 535 (DB). 
50. AIR 1975 Bom 218 : 1975 Mah LJ 136. 

51. AIR 1966 J & K 13 : 1965 Kash LJ 369. 
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be assented by plaintiff-owner for continuation of possession by defendant-tenant.(52) 

The mere fact that a suit for arrears of rent is brought by the landlord, does not 
indicate acceptance of rent for the period between the expiry of the term and the period for 
which arrears are claimed.(53) Mere institution of a suit for eviction particularly when it 
was withdrawn subsequently will not necessarily override or be repugnant to an intention 
to recognize continuance of the tenancy and it may well be signified by subsequent institu- 
tion of a suit for rent. The withdrawal of suit has the same effect as a withdrawal or waiver 
of notice.(54) Where Government accepts rent for period subsequent to the determination 
of lease the lease stands renewed.(55) In case of government lease the power to resume is 
not restricted only during continuance of lease. It can be exercised even after expiry of 
term of lease as thereafter the lessee becomes a lessee holding over. On expiry of the lease 
period, the lease does not become a perpetual lease and the lessee cannot claim to always 
remain in possession.(56) 

If a tenant is allowed to continue in-possession on payment of contractual rent after 
expiry of the term for a period of over one year the lease will be deemed to have been 
renewed from month to month.(57) 

Payment of rent after expiry of the period of the lease given by Bangalore Corpora- 
tion to Assistant Revenue Officer of the Corporation does not amount to payment of rent to 
the Commissioner so as to create a tenancy by holding over.(58) 

If some time is allowed by the landlord to the tenant to vacate the premises who was 
an employee on termination of the employment it cannot be deemed to an act amounting to 
fresh lease.(59) 

Where there was no evidence to show that owner’s son was authorised to receive rent 
for and on behalf of owner and also no evidence that during the term of written lease 
owner’s son was alone receiving the rent throughout, mere acceptance of rent by son on 
behalf of owner would not create a tenancy holding over. In addition to receipt of rents 
there should be evidence to establish the assent of landlord express or implied, to continue 
the tenancy.(60) 

Where certain amount was received by landlord, after an order for eviction was passed 
from the tenant during his occupation, it would not tantamount to creation of tenancy be- 
tween parties within the meaning of Section 116.(61) 

Where on a compromise between parties in an eviction suit the tenant continued to 
occupy the leased premises on the same terms and conditions as given in the lease-deed 


— 
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53. 1955 Raj LW 117 (119). 

54. AIR 1973 Gauhati 31 (34). 

55. AIR 1972 Punj 83 : 73 Pun LR 860 (DB). 
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then in the absence of evidence showing fixed tenancy period the tenant would be deemed 
to be lessee from month to month under S. 106 read with S. 116.(62) 


In the instant case of eviction of tenant filed by some co-owners the remaining co- 
owners were impleaded as defendants and thus all necessary parties were before the Court. 
The other co-owner had no objection to filing of the eviction suit. Thus the suit filed by the 
plaintiffs/co-owners was for the benefit of all co-owners and thus maintainable.(63) 


7. More lessors than one — Acceptance by one only. 


Where there are more lessors than one and one of them accepts rent from the tenant 
with respect to his share in the property, the lease is renewed in respect of that lessor’s share 
only.(1) 

8. Clause for enhancement of rent in a quit notice, whether amounts to an assent. 

If in a notice to quit, the lessor, alternatively asks the lessee to pay an enhanced rent, 
there can be no doubt that the lessor assent so the lessee remaining in possession on pay- 
ment of the enhanced rent; but if he asks for an enhanced rent not alternatively but by way 
of penalty, such demand for an enhanced rent cannot be construed to be an assent on his 
part to the possession of the lessee on payment of such rent. Thus, where the clause in the 
quit notice was “In default of so vacating I write this, with a pure mind, that Rs. 75 per 
month will be collected from the tenancy along with costs of Court,” it was held that no 
consent on the part of the lessor could be inferred from the clause.(1) 

9. Suit for rent for the period of lessee’s possession after determination, 
whether amounts to assent. 

Where after the determination of a lease, the lessee remains in possession and there is 
nothing to indicate that the lessor declined to consent to the continuance of possession, the 
institution by him of a suit for the rent of such period amounts to an assent on his part;(1) 
but where there are clear indications to show the dissent of the lessor, no consent on his part 
can be inferred from a suit for rent of such a period.(2) Thus, where a landlord, purporting 
to act under S. 6(3) of the Bengal Suppression of Immoral Traffic Act (6 of 1933) served a 
notice on the tenant determining his tenancy and calling upon him to quit, vacate and make 
over possession and filed a suit against the tenant subsequently for possession and also for 
rent for the subsequent period it was held that S. 116 of this Act did not apply because the 
plaintiff by making the claim for rent did not intend the tenant to continue in possession as 
otherwise he would not have claimed possession.(3) See also the undermentioned case to a 
similar effect.(4) 
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10. Clause for renewal. 

If there is a clause for renewal in the original lease but after the determination thereof 
no fresh lease is formally executed under the covenant for renewal, but the lessee remains 
in possession with the assent of the lessor, he can claim the benefit of this section.(1) The 
agreement to grant a further lease is not an “agreement to the contrary” within the meaning 
of this section. At the same time the section does not mean that the continuance in posses- 
sion by the lessee with the lessor’s consent will cause a renewal of the lease for the period 
mentioned in the renewal clause. The renewal under the section is only from month to 
month or from year to year, as the case may be, according to the purpose of the lease. What 
then is the effect of the renewal clause when the lessee continues in possession with the 
lessor’s consent? If the lessee has exercised his option of obtaining a further lease (no 
particular form is necessary for exercising the option unless the agreement provides other- 
wise) he will have, besides his rights under S. 116, all the rights of a person who has been 
let into possession of the property under an agreement to grant a lease of such property for 
the period mentioned in the renewal clause. His rights in the latter role will not amount to 
an actual lease in his favour like the one that is created under this section. But, neverthe- 
less, the lessee may, in certain circumstances, be entitled, under such rights, to retain pos- 
session of the property for the period of the lease agreed to be granted (and not only to a 
lease from month to month or from year to year terminable by notice under this section). As 
to the rights of a person in possession of property under an agreement for the transfer of 
such property, see S. 53-A and Notes thereunder. If for any reason, the agreement has to be 
disregarded, the lessee can fall back upon his rights under this section.(2) 

A lease for a term of years provided that the lessee was to deliver possession of the 
property at the expiry of the term without any notice to quit and in case the lessee failed to 
deliver possession and “held over,” he was liable to pay rent at double the rate till he 
delivered possession. It was held that the clause did not confer on the lessee an option to 
continue in possession after the expiry of the term and that it was merely a penal clause.(3) 


4 It would not be a case of tenant holding over if the tenant continues the old tenancy by 
virtue of renewal clause in the original lease and the option of renewal has been exercised 
by the lessee.(4) 


_ When initially lease was for period of 10 years with provision for renewal for 5 years 
which was exercised by tenant and on expiry of lease a suit for eviction was filed then no 
question of tenant holding over arises.(5) 

Se 
field in execution of rent decree ~ Tenant continuing in possession due to supervening proceedings pre- 
venting delivery of possession of holding to landlord after the sale — Merely because the landlord wrongly 
described the amount due to him on account of the tenant’s continued enjoyment as rent and obtained a 
decree he cannot be said to have intended to re-establish the relation of landlord and tenant.) 
Section 116 — Note 10 
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of the leased premises after the termination of the lease.) 
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Where in case of Nazul lease for building purpose on yearly rent for a term of years 
with option of renewal the lessee continued in possession after expiry of term without 
getting renewal the nature of tenancy by holding over would be monthly tenancy. (6) 


Where the lease is of 30 years with renewal clause and tenant continues in possession 
even after expiry of 30 years, possession will be under renewal clause though option was 
not expressly exercised. Itis not case of holding over under S. 116.(7) Where the lessee 
failed to exercise option of renewal before expiry of the term of lease in spite of the notice 
by lessor and subsequent to the suit immediately filed after expiry of lease, lessee had 
deposited amount in lessor’s account, it was held that intention of lessor not to continue 
lease was clear from the prior notice given and suit filed for possession rendering amount 
withdrawn by lessor as damages for unauthorised occupation and not as rent, there was no 
new monthly tenancy created by holding over.(8) 

Where the original lease was created by registered instrument the renewed lease can 
be made only by registered instrument. (9) 

Where lease of Government land was for 30 years renewable for further period of 30 
years on enhanced rent and enhanced rent was paid by lessee his title is not affected 
though there was no formal renewal of lease and at any rate lease by holding over would 
come into being.(10) 

Estate officer of the property belonging to the erstwhile State was held not authorised 
by the successive States to create new tenancy in favour of tenant holding over.(11) 


See also section 111, Note 3. 
11. “In the absence of an agreement to the contrary.” 
The agreement to the contrary may be express or implied.(1) 


Both Sections 106 and 116 contain the phrase ‘in the absence of an agreement to the 
contrary.’ Thus, both sections are subject to the agreement to the contrary between the 
parties.(2) 

The expression “in the absence of an agreement to the contrary” must be taken to 
mean an agreement as to the terms of the holding over. Where there has been no such 
agreement inconsistent with the tenancy by holding over being from month to month or 
from year to year, then such tenancy is created whatever the terms of the original lease. 
Thus, the fact that the original lease reserves an annual rent is no objection to holding that 
the tenancy by holding over under the section is one from month to month where the pur- 
pose of the lease is not agricultural or manufacturing. Nor does this fact imply an agree- 
ment that the tenancy by holding over should be one from year to year.(3) Similarly, the 


6. AIR 1977 All 386 (389) : 1977 All LJ 993. 

7. AIR 1982 Cal 225. 

8. 2001 (3) Cal HN 680 (687) (DB). 

9. AIR 1976 Mad 194 : (1976) 1 Mad LJ 115. 
10. AIR 1982 (NOC) 35 : 1982 All LJ 65. 
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fact that the original lease contains a clause that the lessee may be ejected without notice is 
no ground for holding that notice as per Ss. 106 and 116 is not necessary for determining 
the new tenancy by holding over that arises by the tenant continuing in possession with the 
lessor’s assent.(4) The argument that the reservation of annual rent in the original lease 
implies an agreement that the tenancy by holding over is one from year to year is based on 
the rule that “the mode in which rent is expressed to be reserved affords the presumption 
that the tenancy is of a character corresponding thereto”, i.e., if rent is to be paid annually 
there is the presumption of annual tenancy.(5) But this rule is not of universal application 
and the presumption of yearly lease does not always arise from the fact of an annual pay- 
ment of rent.(6) It has been held in the undermentioned case(7) that when a person holds 
over after an unregistered lease of a shop for manufacturing purpose for one year, which 
fixes only a monthly rent, the holding over cannot be from year to year as that would 
amount to negativing the provisions of S. 107 and that tenancy must be held to be from 
month to month so far as the period of holding over is concerned. See also the 
undermentioned case, which follows the above decision. (8) 

In the new statutory tenancy created by the tenant holding over, some or many of the 
terms of the original lease such as quantum of rent, mode of its payment, access to the 
leased property, rights of the parties to the new additions, if made, etc. might be continued 
by implication when there is no agreement to the contrary. But, however, all the terms of 
the original lease cannot be considered to be the terms of the tenancy by holding over. The 
terms regarding collateral security and a stipulation to quit without notice as required by 
section 106 of the Act, which are found in the original lease, would not be imported into the 
statutory new lease, created under S. 116.(9) 

In case of a tenant holding over, the agreement to the contrary as provided in S. 116, 
as regards period of notice required under S. 106, can be either in the original lease itself or 
may be arrived at between the parties after the determination of the original lease. It is not 
necessary that there may be a contract subsequent to the termination of the original lease.(10) 


A executed a Kabuliayat by which he agreed to take settlement of the land for agricul- 


Guj LR 481 ** (1913) 18 Ind Cas 844 (846) (DB) (Cal) ** AIR 1915 Cal 313 (314) (DB) ** AIR 1933 Cal 
260 (261) (DB) ** AIR 1919 Cal 212 (214). 
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on the terms of the original lease — Original lease providing for 3 months notice for the determination 
under certain circumstances — Provisions of 6 months notice laid down in S. 106 cannot apply.) ** (1909) 
12 Oudh Cas 279. (AIR 1925 Oudh 173, AIR 1938 All 649, AIR 1919 Cal 54, Rel. on; AIR 1934 Cal 135, 
Dissented from.)] 
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(314) (DB) ** AIR 1919 Cal 212 (214). — - 
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tural-cum-residential purposes for a term of one year as a non-occupancy tenant on Rs. 10 
as its annual paikust rent payable on the first Pous of the year. A further agreed in express 
terms that he shall vacate the land without any notice on the expiry of the terms of settle- 
ment and would be liable to punishment as a trespasser if he failed to comply. A continued 
in possession after the expiry of the first year by paying rent to the landlord plaintiff. After 
the expiry of the second year the plaintiff gave a fifteen days notice to quit and on failure to 
comply sued for ejectment. It was held that as the contract was renewed by conduct of the 
parties without any qualification the condition requiring the tenant to vacate without notice 
was part of the renewed lease and it operated as a contract to the contrary within S. 116. 
The renewal was only for a year and not from year to year and no notice of ejectment was 
necessary.(11) In a suit for possession the defendant-lessee undertook to pay under an in- 
terlocutory order of the Court, all arrears of rent to the plaintiff’s solicitor on the specific 
terms that he was to hold the same free from lien and “subject to further orders of this 
Court”. The defendant’s solicitor, in fulfilment of the undertaking and drawing specific 
reference to the order, sent a certain sum by cheque to the plaintiff’s solicitor but describing 
the amount as arrears of rent for a period subsequent to the expiry of the lease. The plaintiff’s 
solicitor acknowledged the receipt of the cheque “without prejudice.” On these facts, it was 
held by the Calcutta High Court, that there was “an agreement to the contrary” within the 
meaning of this section and the effect of the payment and receipt was therefore not to renew 
the lease.(12) - 


Renewal clauses in contract prescribing particular period and mode of renewal. It was 
“agreement to the contrary” within meaning of S. 116. Thus, in the face of the said clauses 
there couldbe no implied renewal by “holding over” on mere acceptance of rent offered by 
lessee. Moreover, lessee did not exercise option in accordance with terms of said clauses 
i.e. before expiry of lease.(13) 

Where there is an express agreement that the lessee is to continue to be in possession 
after the expiry of the lease till the lessee reaches a final decision as to the granting of a 
fresh lease, and the lessee continues to be in possession accordingly, there is no holding 
over by the lessee.(14) 

The plea of “an agreement to the contrary” which can be proved only by a registered 
instrument, will fail if the instrument is not registered.(15) 

See also Note 10. 

12. Effect of renewal. 

The effect of a renewal under the section is that there comes into existence a new lease 

between the parties(1) but the renewal is, in the absence of an agreement to the contrary, on 
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12. (1921) 33 Cal LJ 321 (323, 324). 
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14. AIR 1950 Pat 222 (225) : 31 Pat LT 100. 
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the same terms as those contained in the expired lease(2) except as to the duration of the 
lease. This is, however, subject to one qualification that, if any statutory provisions have 
come in existence in the meanwhile (i.e., before the renewal) the terms of the renewed lease 
may be affected thereby.(3) Where there is a statutory renewal of lease it could include all 
the terms of the original lease without exception.(4) Also if the lessor had waived any of 
the conditions in the old lease during its existence he will not be entitled to enforce such a 
condition against the lessee after renewal.(5) 

The term as to the time of payment of rent in the case of a tenant holding over after the 
expiry of the lease cannot be imported if a fresh tenancy is created.(6) 

Where a new contract of tenancy comes into force in case of a tenant holding over an 
arbitration clause in the previous contract of lease being an independent contract can in no 
sense be said to be a term of a new lease.(7) 

The duration of a renewed lease by virtue of this section will be from year to year or 


holding over is new tenancy — Tenant is entitled to protection under S. 9 (i) (b) (iii), West Bengal Non- 
agricultural Tenancy Act (20 of 1949) ** AIR 1951 All 478 (480) : 1950 All LJ 455 ** AIR 1949 Assam 
87 (88) (DB) ** (1922) 65 Ind Cas 589 (591) (DB) (Cal) ** AIR 1934 Cal 135 (136) (DB) ** AIR 1931 
Lah 675 (675). (Lessor’s representative accepting rent from lessee.) 

2. AIR 1973 SC 2520 : 1973 UJ (SC) 805. (Same rent as in the original lease.) ** AIR 1955 Trav-Co 146 
(150) : ILR (1955) Trav-Co 392 (FB). (Stipulation in expired lease creating charge for outstanding rent is 
term of lease — Landlord can enforce it even in respect of arrears accruing after expiry of original term — 
1946 Trav LR 152 and 1948 Trav LR 362, Overruled.) ** ILR (1970) Guj 545. (A term in an unregistered 
lease that the tenancy is from year to year cannot operate not being a valid contract in favour of a tenant 
holding over.) ** AIR 1967 Cal 390 (397). (Lease prior to W. B. Premises Tenancy Act conferring power 
on tenant to sub-let — Tenant holding over when Act came into force — Held, the power to sub-let continued 
in tenant by virtue of S. 116, T. P. Act.) ** AIR 1965 All 326 (330, 331) : ILR (1965) 2 All 519 (DB) ** AIR 
1962 Cal 597 (601) (DB) ** AIR 1957 Raj 118 (120) : ILR (1957) 7 Raj 262. (The term in original lease that 
the tenant must be informed one month before the landlord required vacation of the premises applied after 
holding over.) ** (1956) 69 Mad LW (Andh) 156 (160). (Lessor can claim rent from tenant at same rate 
that was provided in lease deed.) ** AIR 1955 Mad 206 (207) : (1954) 2 Mad LJ 445 ** AIR 1954 Assam 
102 (105) : ILR (1954) 6 Assam 95 (DB) ** 1954 Madh BhaLJ (HCR) 1228 (1230). (Tenant holding over. 


[See also (1906) 9 Oudh 296 (299) (DB). (Liable to pay the same rent as before.)] 
. AIR 1949 Assam 87 (88) (DB) ** (1910) 7 Ind Cas 721 (723) (Cal). 
. (1973) 14 Guj LR 340. 
5. AIR 1915 Cal 68 (69) (DB). 
6. AIR 1972 Andh Pra 218 : (1972) 1 Andh WR 102, 
7. AIR 1971 Punj 23 (24, 25): 1970 Ren CR 205 (DB). 


> w 
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from month to month according to the purpose of it and not that of the original lease.(8) 
Thus, if a land is leased for three years for keeping a shop and after the expiry of the period 
the lease is renewed under this section, the renewal will be not for three years more but only 
from month to month. (9) 3 


The renewal being from year to year or from month to month according to the pur- 
pose of the lease, as specified in S. 106, it will be necessary for either party to the renewed 
lease, if he desires to determine it, to give notice to the other party according to the provi- 
sion of section 106.(10) 


If a tenant holds over after expiry of the lease agreeing to pay enhanced rent a notice 
to quit in terms of the original deed will be invalid.(11) 


Though not all the terms of the lease automatically apply to a lessee holding over the 
keeping of the premises in good repair is one of the terms that will apply so long as the 
tenant holding over is in possession of the premises.(12) 

13. Nature of possession of tenant holding over without consent. 

Where after the determination of a lease, the lessee continues to remain in possession 
and the lessor has not assented to such holding over by receipt of rent or otherwise, there is 
no renewal of the lease under this section and no relation of lessor and lessee exists be- 
tween the parties.(1) He could not be said to be a tenant by holding over within the meaning 


8. AIR 1973 Ker 51 : 1972 Ker LT 914 (FB) ** AIR 1969 All 333 : 1967 All LJ 944 (FB) ** 1983 Law Sum 
(AP) 1 (3, 5) ** 1969 All LJ 724 : 1969 All WR (HC) 383. (Lease for manufacturing purposes will be 
deemed to be renewed from year to year.) ** AIR 1957 Raj 118 (120) : ILR (1957) 7 Raj 262 ** AIR 1952 
Cal 455 (460) ** (1909) 12 Oudh Cas 279 (283, 284). 


[See also AIR 1925 Oudh 173 (173) : 27 Oudh Cas 274.] 
9. (1913) 18 Ind Cas 844 (846) (DB) (Cal). 


10. AIR 1949 PC 90 (95) ** 1980 All LJ (NOC) 166 ** 1974 Ker LT 89 ** AIR 1972 Ker 63 (64) : 1971 Ker 
LT 704 ** AIR 1967 All 209 (211) ** (1967) 1 Andh WR 301 (303) ** AIR 1966 J and K 13 (22): 1965 
Kash LJ 369 ** ILR (1963) 1 Ker 712 (717) ** AIR 1958 All 879 (880) ** 1958 All LJ 427 ** AIR 1955 
Tripura 26 (26) ** AIR 1952 Cal 455 (460) ** (1948) 1 Sau LR 41 (43) ** AIR 1914 All 460 (461) ** 
AIR 1923 Cal 524 (526, 527) (DB) ** AIR 1915 Cal 313 (315) (DB) ** (1904) 32 Cal 123 (128) (SB) ** 
AIR 1914 All 1 (2) ** AIR 1923 Pat 201 (202) (DB) ** AIR 1923 Pat 340 (340, 341) (DB) ** (1928) 112 
Ind Cas 651 (652) (Lah) ** AIR 1927 Cal 279 (280) (DB). 


[See also AIR 1924 Bom 115 (115) : 48 Bom 38 : 82 Ind Cas 791 ** (1926) 93 Ind Cas 643 (643) (DB) ** 
(1825) 20 Bom 759 (761, 763) (DB). (Lease before the Act — Quit notice necessary on general principles.) 
**(1910) 7 Ind Cas 721 (722) (DB) (Cal) ** (1869) 12 Suth WR 538 (538) (DB). (Lease before the Act — 
Fact that lessee is allowed to remain for four years after the expiry of the lease will not affect landlord’s 
right to resume possession after due notice.) ** (1867) 7 Suth WR 152 (152) (DB). (Lease before the Act 
— Quit notice necessary on general principles.) 
[See however AIR 1953 Mad 884 (887) : ILR (1953) Mad 31 (DB). (Termas to notice cannot be imported 
into the lease renewed by holding over.)] 

11. AIR 1976 Kant 41 : (1975) 2 Kant LJ 232. 

12. AIR 1974 Punj 62 (64) : 75 Pun LR 611. 

Section 116 — Note 13 


. AIR 1928 PC 146 (149) : 55 Ind App 212. (Appeal from AIR 1925 Pat 357.) ** AIR 2005 NOC 573 : 2005 
AIHC 3500 (Gau). (Tenant of erstwhile owner in possession after determination of lease — Failure by 
present landlords to prove that the retention of possession by tenant after determination of original lease 
was with consent or assent of landlord — Tenant cannot be understood to be “tenant holding over” — 
Present landlords thus failed to prove tenancy under them.) ** AIR 1982 Cal 133 : (1982) 86 Cal WN 230 
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of S. 116.(2) The possession of the person holding over under such circumstances becomes 
wrongful from the date of the termination of the old lease. (3) Except in a case governed by 


(DB) ** AIR 1978 Cal 312 (DB) ** AIR 1949 Nag 282 (284) : ILR (1948) Nag 922 (DB). (Tenancy by 
sufferance is created — Landlord can get only compensation for use and occupation.) ** (1904) 1 All LJ 
201 (206) (DB) ** AIR 1925 Mad 446 (446) ** AIR 1917 Mad 901 (902) : 39 Mad 54 (DB) ** AIR 1935 
Pat 271 (272) ** AIR 1925 Pat 17 (19) (DB) ** AIR 1921 Pat 463 (464) (DB) ** (1912) 16 Ind Cas 546 
(547) (DB) (Mad). (31 Mad 163, Foll.) ** (1910) 7 Ind Cas 8 (9) (DB) (Mad) ** AIR 1926 Mad 566 (567) 
** (1908) 31 Mad 163 (166) (DB) ** AIR 1942 Oudh 93 (95) : 17 Luck 205 (DB) ** (1890) 13 Mad 249 
(253) (DB). 

[See also AIR 1922 Bom 197 (197, 198). (After termination of head lease, sub-tenant’s right to possession 
terminates and the position of such sub-tenant holding over is that of a trespasser.)] 


[But see AIR 1951 Mys 101 (102). (Tenant holding over after termination of his tenancy — Continues to 
maintain his character as tenant — Can sue landlord for recovery of possession.)] 


2. (1979) 2 Mad LJ 413 : (1980) 1 Ren CR 187 (208.) ** 2001 (3) Cal HN 680 : 2002 (1) ICC 632 (637) ** 
2000 (1) Andh LT 99 (101) ** 1991 (2) Gauhati LR 502 (505). 


3. AIR 1922 PC 184 (185). (A tenancy by sufferance by a tenant holding over whose lease has expired does 
not apply in this country — Per Fletcher, J., in the judgment appealed from.) ** 1964 Cal LJ 127 (135) ** 
(1964) 1 Mad LJ 110 (112) ** AIR 1958 Madh Pra 41 (43) : ILR (1957) Madh Pra 584 (DB) ** AIR 1952 
J and K 35 (35): 11 J and K LR 59. (T. P. Act (1882), Ss. 116 and 106 — Tenant holding over without 
consent of lessor — Dispossession by landlord — Subsequent obtaining of possession — Effect — He can be 
ejected without any notice.) ** AIR 1952 Trav-Co 359 (361) : ILR (1951) Trav-Co 522 (DB). (The 
original tenant or any person deriving possession from him who continues to hold over after the expiry of 
the terms of the lease without the consent of the landlord would be liable to the landlord for damages for 
use and occupation.) ** (1949-50) 8 J and K LR 191 (195) (DB). (Period of tenancy fixed at 11 months 
expiring on Ist of Baisakh — Tenant continuing in possession after that date and rent paid to and received 
by landlord — Notice by landlord to tenant on 16th of Assuj 2005 to vacate on Ist of Maghur 2005 — Tenant 
failing to vacate — Possession of tenant after 1st of Maghar held became wrongful.) ** AIR 1943 Oudh 
392 (395) : 19 Luck 265 (DB). (Sucha person is no better than a trespasser and can be ejected at any time 
without notice.) ** (1890) 13 Mad 249 (253) (DB) ** (1926) 98 Ind Cas 911 (912) (DB) (Bom) ** AIR 
1922 Pat 17 (19) (DB) ** (1898) 21 Mad 153 (163) (DB) ** (1898) 22 Bom 893 (898) (DB) ** AIR 1927 
All 821 (821, 822) ** AIR 1917 Mad 901 (902) : 39 Mad 54 (DB) ** AIR 1927 Bom 192 (193, 194) : 51 
Bom 149 (DB) ** (1909) 31 All 318 (321) (DB) ** AIR 1928 Cal 753 (753) ** (1909) 31 All 514 (517) 
(DB) ** AIR 1934 Lah 129 (130) (DB). (The mere fact that there is a clause in the lease deed providing 
for damages by way of enhanced rent for use and occupation after the term fixed does not mean that the 
relation of landlord and tenant continues.) ** AIR 1924 Cal 445 (446) (DB). (There is no such thing as 
tenancy on sufferance in India.) ** AIR 1924 Cal 240 (242) : 50 Cal 667. (Lessor can claim damages for 
use and occupation.) ** AIR 1914 All 1 (2) (Do.) ** AIR 1917 Mad 735 (736) (DB). (Do.) ** AIR 1932 
Lah 275 (276) : 13 Lah 216 (DB). (Do.) ** AIR 1933 Lah 61 (64) : 14 Lah 137 (DB). (Do.) ** AIR 1933 
Lah 509 (510) (DB). (The compensation for use and occupation must be assessed on the basis of normal 
rent realizable during the period in question.) ** AIR 1934 Lah 175 (175). (Landlord is not entitled to 
damages for use and occupation beyond the time actually spent by the tenant on the premises.) ** AIR 
1924 Lah 643 (644). (Lessor is entitled to damages for use and occupation.) ** AIR 1928 Lah 554 (555) : 
9 Lah 576 (DB). (Lessor is entitled to damages for use and occupation — Double the rent may sometimes 
be taken as a fitting standard.) ** (1865) 4 Suth WR 24 (25) (DB). (Lessor is entitled to damages for use 
and occupation.) ** AIR 1923 Bom 398 (398) (DB). (Do.) 


[See also AIR 1963 Bom 79 (80) : ILR (1963) Bom 811 (FB). (But under the Tenancy Act the tenant has 
a right to continue in possession till Revenue Officer Passes an order to restore the possession.) ** AIR 
1919 Oudh 278 (282, 283) (DB). (Lease for the lifetime of the lessor — Lessee’s possession after lessor's 
death held that of a trespasser.) ** (1927) 8 LR All (Rey) 359 (360) (DB). (Agricultural lease.) ** (1865) 
2 Suth WR Act X Rul 73 (74) (DB). (Lessor is entitled to damages for use and occupation.)] 


[But sce AIR 1930 All 177 (179) (DB). (Submitted to be wrong in view of AIR 1922 PC 184.)] 
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Rent Control enactments under which the contractual tenancy becomes a statutory ten- 
ancy.(4) Such a continuation of possession of an ex-tenant is liable to be converted into a 
contract of lease depending upon the lessor’s assent and accepting rent from the ex-les- 
see.(5) As to the nature of the possession of a kanom tenant after the expiry of the lease, see 
the undermentioned case. (6) As was observed by Sir Lawrence Jenkins, C. J., in Chandri v. 
Dajibhau,(7) a tenant holding over “‘is only in the laches of the owner, so that there is no 
privity between them.”(8) It is not necessary in such cases to give a notice to him according 
to the provisions of S. 106 before filing a suit for ejectment against him.(9) 


But notwithstanding that possession of the tenant holding over is wrongful, it is not 
adverse to the owner.(10) In Mt. Allah Rakhi v. Shah Mohammad,(11) where the defendant 
in a suit for possession pleaded that his possession had been adverse to the plaintiff for the 


4. AIR 1965 SC 414 (422) : (1964) 4 SCR 892. (Statutory tenant cannot enforce terms of original tenancy.) 
** AIR 1975 Guj 1 (14, 15) (Statutory tenant — Acceptance of rent after expiry of the lease would not 
make him a contractual tenant holding over.) ** (1966) 68 Pun LR 69. (Person in possession of demised 
premises beyond period of lease and protected by East Punjab Act (3 of 1949) is not a tenant holding over 
— His eviction can be only under East Punjab Act.) ** AIR 1962 Raj 100 (103) : ILR (1961) 11 Raj 1196. 
(Statutory protection lost by the tenant because of his sub-letting — Tenant can be evicted without notice as 
a tenant by sufferance.) ** 1959 Andh LT 206 (207). 


5. (1981) 83 Bom LR 255 (260). 


6. 1949 Ker LT 15 (19) (DB). (Kanom tenant — He is entitled to be in possession till kanom amount is paid 
to him — His possession after expiry of term of lease cannot be treated as that of a trespasser.) 


7. (1900) 24 Bom 504 (508) (DB). 


8. AIR 1927 Pat 572 (575) : 3 Pat 534 (DB). ** AIR 1927 Bom 192 (194) : 51 Bom 149 (DB) ** AIR 1921 
Pat 463 (464) (DB) ** AIR 1925 Pat 216 (221) : 4 Pat 139 (DB). 


9. AIR 1952 J and K 35 (35) : 11 J and K LR 59 ** (1936) 40 Cal WN 52 (56) ** AIR 1949 Nag 282 (284) : 
ILR (1948) Nag 922 (DB) ** (1912) 13 Ind Cas 59 (60) (All) ** (1909) 31 All 514 (517) (DB) ** (1915) 
20 Ind Cas 11 (13) (All). (A letting out land to B — B sub-letting it to C — B subsequently surrendering his 
right under lease to A — C held not tenant of A and not entitled to notice.) ** AIR 1940 Oudh 401 (403) : 
16 Luck 44 (DB) ** AIR 1940 All 444 (445) ** AIR 1927 Bom 192 (193) : 51 Bom 149 (DB). (Where 
there are more than one owner of the property none of whom assents to holding over even one co-owner 
alone can maintain a suit for ejectment.) ** AIR 1933 All 756 (757, 758) (DB) ** AIR 1918 Cal 391 (392) 
(DB). 

[See also (1890) 13 Mad 249 (253) (DB).] 
Also see S. 105, Note 37 and S. 106, Note 13. 


10. AIR 1935 PC 59 (60, 62) : 1935 All WR 459 ** ILR (1976) 2 Delhi 716 (720, 721). (A tenant holding 
over without assent of the landlord is a tenant at sufference by laches by the landlord and does not acquire 
any right as a tenant nor he becomes a trespasser.) ** (1970) 36 Cut LT 310 ** AIR 1966 Pat 8 (10) : ILR 
46 Pat 115. (Tenant paying taxes and rents does not terminate the relationship of landlord and tenant.) ** 
AIR 1954 All 475 (479) : ILR (1955) 1 All 622 (DB) ** AIR 1925 All 698 (699) ** AIR 1917 Mad 735 
(737) (DB) ** (1894) 18 Bom 507 (512) (DB). (Manager of Math granting ‘miras malki’ which he could 
not grant beyond his lifetime — Held, that after his death possession of mirasdar was not adverse in 
absence of a specific assertion.) ** (1908) 31 Mad 163 (167) (DB) ** (1867) 4 Bom HCR (AC) 155 (163) 
** (1896) 19 Mad 437 (439) (DB) ** AIR 1922 All 423 (424) (DB) ** AIR 1922 All 318 (319) : 44 All 
583 (DB). 

{See also (1884) 7 Bom 40 (41) (DB), (Tenant by sufferance in possession for 12 years without paying 
rent — Held, mere non-payment of rent did not constitute adverse possession.)] 


11. AIR 1934 PC 77 (80) : 61 Ind App 50. 
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statutory period and at the same time relied upon Art. 139 of the Limitation Act of 1908 
(Art. 67 of the Act of 1963) (12) as barring the plaintiff ’s suit their Lordships of the Privy 
Council observed as follows: 

“It may be noted at once that the appellant’s plea of adverse possession is obviously inconsistent 
with the application of Art. 139 which relates to the case of a landlord suing to recover possession 
from a tenant.” 

It has accordingly been held that where a tenant holds over, for a period of twelve 
years from the determination of the tenancy, without the landlord’s assent he acquires un- 
der S. 28 of the Limitation Act, 1908 (S. 27 of the Act of 1963) a title to the property, not by 
reason of his possession having been adverse for a period of twelve years but by reason of 
the efflux of time limited under Art. 139 of the Limitation Act of 1908.(13) It has also been 
held that tenant holding over has as a position recognised by law and can unlike a tres- 
passer, sue under S. 9 of the Specific Relief Act, if he is dispossessed otherwise than in due 
course of law.(14) The proposition that a tenant’s possession after the determination of the 
tenancy is not adverse to the landlord would seem to be based on the ground that the prin- 
cipal set forth in Billaskunwar v. Desraj Ranjitsingh.(15) viz., that a tenant who has been 
let into possession cannot deny his landlord’s title so long as he has not openly restored 
possession by surrender to his landlord, is applicable also to cases where the tenancy has 
determined.(16) A tenant in order to claim title by adverse possession in himself must first 
establish that he had surrendered the tenancy to the landlord. It is not open to him to deny 
the title of the landlord until he proves surrender.(17) 

——S E 
12. Article 139 — Suit by a landlord to recover Possession from a tenant — Twelve years — When the tenancy 
is determined. 


13. AIR 1922 PC 184 (185). (Per Fletcher, J., in the High Court judgment appealed from.) ** AIR 1970 Raj 


[See also AIR 1938 Nag 506 (510, 511) : ILR (1940) Nag 269 (DB). (Time once commenced to run does 
not stop even if tenant dies and his representative comes in.)] 


leasing back on same day to A and B after expiry of term holding over and selling entire land to C along 
with the other tenants-in-common — Suit by J to recover joint possession with C — Held, J’s claim was on 
basis of title as owner and although the tenancy of A and B might have, determined, case did not fall 
under Art. 139 but was governed by Art. 144 — 24 Bom 504, Distinguished.)] 


14. AIR 1973 Delhi 186 : ILR (1972) 2 Delhi 206 (DB) ** AIR 1954 Bom 358 (360) : ILR (1954) Bom 950 
(DB) ** AIR 1919 Bom 97 (98, 99) : 43 Bom 531 (DB) ** AIR 1914 Mad 296 (296) : 37 Mad 281 (DB). 


Also see S. 105 Note 37 and S. 108 (g) Note 1. 
15. AIR 1915 PC 96 (98) : 42 Ind App 202. 
16. See S. 111, Note 17. 
17. AIR 1973 Mad 305 (307) : (1973) 1 Mad LJ 248. 
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Where the tenancy stood determined on expiry of the lease and the possession of the 
defendants/tenants became adverse when the lease expired, the defendants who remained 
in possession after expiry of the lease are not tenants holding over and the suit filed by 
plaintiff for eviction beyond 12 years from date of expiry of lease would be barred by 
limitation.(18) If a tenant holds over and dies and possession continues with the legal rep- 
resentatives for over 12 years suit for possession will be barred.(19) A tenant contuma- 
ciously holding over is liable to pay damages on the basis of what the rent would fetch if the 
shop was given on lease when the tenancy came to an end.(20) 

In the undermentioned cases(21) it has been held that possession of a tenant holding 
over is not wrongful. It has also been held in some cases(22) that such possession is ad- 
verse to the landlord. It is submitted that neither of these views is correct. A tenant ac- 
quires non-ejectable right under proviso to section 48(c) of the Bengal Tenancy Act, 1885 
if he remains in continuous possession by asserting the title as a korpa tenant for more than 
12 years.(23) 

Where the lease of Govt. land stood terminated by efflux of time and the concerned 
authority declined further extension of lease, the acceptance of rent or demanding rent by 
the authority would not confer right on the tenant to continue in possession. Rent paid 
would represent damages for unauthorised use and occupation. A tenant of the public pre- 
mises, who retains possession after expiration of the term of lease without consent of the 
landlord, is a tenant at sufferance and he is liable to be evicted by adopting summary 
procedure.(24) 

The land was under the management of the General Manager of the Encumbered 
Estates under the Bihar Act 6 of 1876. It was given on lease for a fixed period and was 
terminated by efflux of time. The lessee in collusion with Tahsildar paid rent for period 
subsequent to the termination of lease, Held that since the Tehsildar had no authority to 
realise rent after termination of the lease, the acceptance of rent by him did not amount to 
assent to continuation of possession by the lessee.(25) 


18. 1992 (1) Ren CJ 34 : 1992 (1) Ren CR 373 (375) (Gau). 

19. 1972 Ker LJ 373. 

20. 1974 Ren CR 263 (Punj). 

21. AIR 1969 Bom 429 : (1969) 71 Bom LR 727. (Tenant or his heirs holding over after expiry of the lease are 
in judicial possession protected by law.) ** AIR 1930 All 177 (179) (DB). 


[See (1912) 65 Ind Cas 589 (591) (DB) (Cal). (When a tenant holds over after the expiration of the term 
of tenancy, it is a new tenancy which comes into operation after the date of the expiration of the term of 
the previous tenancy.)] 


22. (1979) 2 Mad LJ 413 (DB). (Tenant holding over after termination of tenancy and without landlord 
assenting to his continuance — He is a trespasser.) ** (1926) 98 Ind Cas 911 (912) (DB) (Bom) ** (1904) 
1 All LJ 201 (206) (DB) ** (1902) 26 Mad 535 (536, 537) (DB) ** (1898) 21 Mad 153 (163, 164) (DB) 
** AIR 1929 Pat 18 (21) : 7 Pat 675 (DB). (Upon the expiration of the term of a lease the lessee becomes 
a trespasser.) ** (1912) 16 Ind Cas 546 (547) (DB) (Mad). (31 Mad 163 and 33 Mad 260, Followed.) ** 
(1910) 33 Mad 260 (262) (DB) ** (1910) 37 Cal 674 (678, 679) (DB) ** (1909) 31 All 514 (517) (DB) ** 
AIR 1914 Mad 564 (568) : 37 Mad 1 (DB) ** AIR 1916 Lah 353 (355) : 1915 Pun Re No. 97 (DB). 


23. AIR 1972 Cal 81 : ILR (1972) 1 Cal 140. 
24. 2002 (2) Ren CR 616 (621) : 2002 (3) Pun LR 807. (1989 PLJ 101 and 1973 PLJ 277, Overruled.) 
25. AIR 1985 Pat 104 (108). 
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Where the lease for 21 years expired by efflux of time; there was no clause of renewal 
in the lease deed; landlord demanded enhanced rent for extension of lease but the tenant 
continued to be in possession without agreeing to landlord’s proposal, his possession was 
unauthorised. He was a tenant be sufferance, no better than a trespasser and could be 
evicted without notice to quit. (26) 

A shop was given on lease for a fixed period on failure of tenant to pay rent, the 
landlord filed a suit for recovery of arrears of rent. The tenant continued to be in possession 
of the shop even after determination of lease by efflux of time. But the landlord did not 
accept rent for subsequent period. The possession of the tenant after determination of lease 
was not of a tenant holding over but was unauthorised, the landlord filed suit for damages 
against tenant for unauthorised occupation. Held that the cause of action in subsequent suit 
was different from earlier suit and hence the bar under O. 2, R. 2, CPC did not apply.(27) 

Where the petitioner was illegally holding over the tenanted premises at a paltry rent 
even though the original tenant being her father passed away and so has her mother who 
was dependent on her father and the petitioner was never dependent on her father nor did 
she claim any rights when the mother alone became tenant, pleas raised by the petitioner to 
illegally deprive respondent of use of his own premises only when eviction proceedings 
were filed, cannot be entertained. (28) 

See also Section 105, Notes 37, 40 and 70. 

14. Possession under a lease valid for a part of the term only. 

A granted a lease verbally for seven years to B and delivered possession to him. It was 
held that the lease being verbal was valid only for the first year, that thereafter, the posses- 
sion of B was that of a lessee remaining in possession after the determination of his lease 
with the consent of the lessor and that therefore B became a lessee from year to year under 
the provisions of this section.(1) See also the undermentioned case.(2) 


Exemption of leases for 117. None of the provisions of this Chapter apply to 
agricultural purposes. leases for agricultural purposes, except insofar as the 

‘(State Government] 4[* * *] may by notification® 
published in the [Official Gazette] declare all or any of such provisions to be so 
applicable ‘fin the case of all or any of such leases] together with or subject to, 
those of the local law,” if any, for the time being in force. 


26. 2001 (1) Ren CJ 138 (143) (DB) (Cal). 

27. 2003 (1) Mad LW 751 (754). 

28. 2007 (2) Ren CR 503 (509) : 2007 (2) Rent LR 637 (Delhi). 
Section 116 — Note 14 


2 AIR 1951 Pat 483 (484) (DB). (In pursuance of invalid lease plaintiff obtaining possession of land and 
paying rent to landlord for several years and obtaining rent receipts — Plaintiff will be deemed to be a 
tenant from month to month under S. 116 — Ratio of AIR 1934 Pat 369 (DB), Applied.) 


Exemption of leases for agricultural purposes {SUTN2Z] Fig 


Such notification shall not take effect until the expiry of six months from the 
date of its publication. 


[AA] Substituted for the words ‘Provincial Government’, by A.L.O. 1950, 


[A] The words “with the previous sanction of the Governor General in Council” were omitted by the 
Devolution Act, 1920 (38 of 1920), S. 2 and Sch. I. 


[B] For notification issued by the Government of Bombay, see Bom. Govt. Gaz., 1910, Pt. I, p. 59. 
[C] Inserted by the Transfer of Property (Amendment) Act, 1904 (VI of 1904). 


[D] See note below S. 105. 


Synopsis 
1. Legislative changes. [Omitted] 3. “Agricultural purposes.” 
2. Scope of the section. 4. Agricultural leases may be made orally. 


1. Legislative changes.— [Omitted] 
2. Scope of the section. 


Prior to this Act, no distinction was made between agricultural and non-agricultural 
leases(1) and the general principles of English law relating to leases were applied to them 
as being in consonance with justice, equity and good conscience.(2) This section, however, 
exempts leases for agricultural purposes from the provisions of this chapter, unless they 
are made applicable by notification by the State Government.(3) Even where section 107 is 


Section 117 — Note 2 
1. (1899) 4 Cal WN 574 (576) (DB). 


2. (1902) 26 Mad 157 (160) (DB). (Principle of S. 111 (g), applied.) ** (1896) 20 Bom 354 (362) (FB). 
(Principle of S. 111 (g) applied — Disclaimer of landlord’s title held worked forfeiture of the agricultural 
lease created at a time when the Transfer of Property Act was not applicable to Bombay Presidency.) ** 
(1901) 24 Mad 47 (56) (FB). (Principle of S. 108 (h) applied to a Kanom demise arising prior to Transfer of 
Property Act.) 

3. AIR 1963 Punj 49 (52) : ILR (1962) 2 Punj 5 (FB). (S. 108 (e) cannot be invoked in case of agricultural 
leases. AIR 1961 Patna 143, Overruled on another point.) ** AIR 1957 Bom 195 (196) : ILR (1957) Bom 
342 (FB). (S. 3 of Bombay Tenancy and Agricultural Lands Act, 1948 applying Ch. V of T. P. Act to 
agricultural tenancies — Effect — S. 111 (c) being inconsistent with Tenancy Act not applicable - Sub- 
tenant lawfully in possession held entitled to benefit of Tenancy Act — 59 Bom LR 101, Overruled.) ** 
AIR 1951 Orissa 153 (158) : ILR (1950) Cut 617 (SB). (Obiter. Darchandna lease for residential purpose 
is governed by provisions of T. P. Act and not by Orissa Tenancy Act.) ** AIR 1941 All 61 (65) : ILR (1941) 
All 250 (FB). (The fixed rate tenant’s position under Agra Tenancy Act, 1926 is in no way affected by 
provisions of T. P. Act.) ** (1895) 20 Bom 354 (361) (FB) ** 1994 (2) Sim LC 251 (254) (Him Pra) [(In 
view of H. P. Transferred Territory Tenants (Protection of Rights) Act, 1968, Ss. 105 to 117 of Transfer of 
Property Act were not applicable to agricultural tenancies.)] ** AIR 1970 Pat 256 ** 1960 MPC 329 (330, 
331) (DB). (Agricultural lease governed by Quanoon Mal, Gwalior — S. 114, T. P. Act or principle of 
waiver by acceptance of rent held not applicable.) ** AIR 1968 Assam 57 (61) (DB). (Lease for agricul- 
tural purposes — S. 111 (g) held not applicable.) ** AIR 1964 Guj 183 (188) : ILR (1963) Guj 914 (DB). 
(S. 3 of the Bombay Tenancy and Agricultural Lands Act, 1948, however makes the provisions of Ch. V, 
T. P. Act applicable to agricultural leases insofar as they are not inconsistent with Tenancy Act.) ** AIR 
1963 Him Pra 34 (35). (Clause (a) of S. 111, T. P. Act not applicable to agricultural leases.) ** (1963) 2 
Mys LJ 47 (58). (Bombay Tenancy and Agricultural Lands Act (67 of 1948), S. 3 — Provisions of Chap. 
V., T. P. Act have been engrafted into Act insofar as the rights and liabilities are not inconsistent with 
provisions of Act.) ** ILR (1955) Mys 360 (363) (DB) ** AIR 1954 Assam 102 (104) : ILR (1954) 6 
Assam 95 (DB). (The requirements of S. 107 about execution and registration thus are not necessary.) ** 
(1909) 4 Ind Cas 1124 (1124) (Mad) ** (1897) Bom PJ 182 (182) (DB) ** AIR 1933 Bom 168 (173) 
(DB). (Agricultural tenancy — S. 111(e) held not applicable.) ** (1899) 4 Cal WN 792 (794) (DB) ** AIR 
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made applicable to the State of Punjab by Notification dated 1-4- 1955, section 117 which is 
in the nature of a proviso to all sections in Chapter V, T. P. Act, is not applicable to the 
agricultural leases.(4) Rights and liabilities of the parties in respect of agricultural leases 
have to be determined with reference to the provisions of Punjab Tenancy Act in absence of 
notification under section 117, T. P. Act.(5) The enactment of S. 5 in the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) Act (99 of 1958) as published in official gazette, 
and making provisions of Chapter V, applicable to tenancies and leases of lands under the 
Tenancies Act would rest on even a higher level than the publication of notification under 
S. 117 in view of provisions of section 117.(6) The object of the Legislature, in excepting 
agricultural leases from the operation of the provisions of this chapter was to retain in force 
the special provisions relating to the class of leases dealt with in the various local Rent Acts 
and which may be compendiously described as leases for agricultural purposes.(7) In their 
Report of 1879, the Law Commission observed : 


“Local legislation as to the relations of zamindar and raiyat being so copious and elaborate, we 
think that the provisions of this chapter should not apply to leases for agricultural purposes, except 
insofar as the Local Government may declare all or any of such provisions to be so applicable, 
together with, or subject to, those of any local law for the time being in force.” (8) 


But, in the absence of any law, usage or custom to the contrary, the principles of this 
chapter which merely reproduces the well-established rules of English Law, have been held 
applicable to leases for agricultural purposes as rule of Justice, equity and good conscience.(9) 
O U 

1916 Cal 546 (547) (DB) ** AIR 1933 Cal 745 (745) : 60 Cal 771 ** (1900) 27 Cal 205 (209) (DB) ** 
AIR 1916 Cal 454 (455). (Held that the tenancy was a non-agricultural one and hence it was governed by 
the Transfer of Property Act.) ** AIR 1928 Pat 354 (355, 356) : 7 Pat 496 (DB). (Section 106 does not 
apply to agricultural leases — Notice to quit should be reasonable.) ** AIR 1925 Mad 346 (346). (Section 
106 does not apply to agricultural leases and hence six months Notice to quit not necessary — It is sufficient 
if it is reasonable.) ** AIR 1919 Pat 254 (256) (DB). (Section 117 exempts agricultural leases from the 
operation of S. 106 — Six months notice to terminate lease held not necessary.) ** (1900) 23 Mad 318 
(321, 329) (DB). (Legislature has been careful to save tenancies for agricultural purposes from the imme- 
diate operation of S. 106.) ** AIR 1915 Cal 182 (183) : 42 Cal 751 (DB) ** AIR 1932 Lah 586 (588) : 13 


[See (1911) 14 Oudh Cas 204 (205) (DB). (S. 111 held inapplicable to agricultural tenancy.)] 
1973 Pun LJ 234. 

(1971) 73 Pun LR (D) 77 (DB). 

1980 Mah LJ 112 (119). 


AIR 1935 Pat 508 (511) : 15 Pat 8 (DB). (Overruled on another point in AIR 1944 Pat 87 (FB).) ** AIR 
1925 Pat 421 (431) : 4 Pat 404 (DB) ** (1900) 27 Cal 205 (209) (DB). — 


8. See Report of the Second Law Commission, 1879 printed on Page 68 (78). 


raw 
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As observed by Wallis C. J. in Krishna Shetti v. Gilbert Pinto(10) : 


“The Act (i.e., the Transfer of Property Act) was framed by eminent English lawyers to reproduce 
the rules of English law insofar as they are of general application and rest on principle as well as 
authority, and its provisions are, in my opinion, binding on us as rules of justice, equity and good 
conscience, when we have to deal with agricultural leases in the absence of any special reason for not 
applying them. The Legislature wisely, in my opinion, if I may say so, has refrained from making 
these sections (i.e., Sections 105 to 116) applicable proprio vigore to agricultural leases for fear of 
unnecessarily interfering with settled usages which it is undesirable to disturb. But in the absence of 
special reasons, there is no ground for applying a different rule in the cases of agricultural leases.” 


Thus, the principles of the following provisions have been applied to agricultural 


leases : 


10. 


11 


12. 


13. 
14. 
15: 
16. 
12: 
18. 


19. 


(AA) Section 106.(11) 


(A) Section 108, clauses (b),(12) (c),(13) (e), (14) (g), (15) (h),(16) (i),(17) (j).(18) 
and (0)(19). 


[See also 1962 BLJR 774 (776) (DB). (Lease defining shares of lessors and lessees — Suit for specified 
share of rent against all lessees holding them jointly and severally liable — Suit not framed in accordance 
with S. 148 of Bihar Tenancy Act — Court is competent to split up liabilities of different lessees — Lessees 
held liable for their share only even on equitable principle.)] 

Also see S. 105, Note 1. 


AIR 1919 Mad 12 (13) : 42 Mad 654 (SB). 


. AIR 1948 Mad 275 (279) : ILR (1948) Mad 757 (FB) ** AIR 1953 Mad 884 (888) : ILR (1953) Mad 31 


(DB). (Agricultural lease — Provisions of S. 106 as to notice are applicable on grounds of justice, equity 
and good conscience — It is enough if the notice is in fact reasonable.) ** AIR 1949 Mad 127 (129) (DB). 


[But see AIR 1967 Assam 99 (100). (Sections 106 and 107 being specific provisions dealing with agricul- 
tural leases, S. 117 must be construed as excluding them from its operation.)] 

AIR 1958 Pat 457 (457). (Failure to give possession — Tenant can claim abatement of rent — Principle 
applies to all leases.) ** (1910) 33 Mad 499 (501). 

AIR 1947 Nag 48 (51) : ILR (1946) Nag 568 (DB) ** AIR 1915 Mad 717 (718) (DB). 

AIR 1936 Mad 664 (665). 

AIR 1940 Mad 410 (412). 

(1910) 33 Mad 253 (253) (DB) ** AIR 1922 Oudh 249 (249) : 25 Oudh Cas 181. 

AIR 1914 Mad 225 (225, 226) (DB). 

AIR 1918 Mad 928 (930) (DB) ** AIR 1918 Nag 155 (156): 14 Nag LR 188 ** (1907) 30 Mad 410 (412, 
413) (DB). 


1982 All LJ 1302 (1308). (Where an occupancy tenant constructed a building or canal on the leased 
premises when the lease was for agricultural purpose suit for ejectment under S. 172, U. P. Tenancy Act 
(1939) read with S. 117 would be clearly maintainable.) ** 1969 Ker LT 28 (DB). (If a lessee of agricul- 
tural land sub-lets a portion for installation of a petrol and diesel pump and the sub-lessee excavates and 
removes the earth, it is an act of waste permanently altering the character of the property and using for a 
purpose other than that for which it was leased. In such case, the principle of Sec. 108 can be applied to 
restrain by permanent injunction to prevent act of waste.) ** (1910) 33 Mad 253 (253, 254) (DB) ** AIR 
1942 Oudh 460 (462) : 18 Luck 390 (DB). 


[See AIR 1936 Pat 111 (111). (It was conceded that the lessee was not entitled to dig or quarry, though he 
was entitled to collect and remove lime-stone:on the surface.)] 

[See also (1887) 1 CPLR 145 (145). (In the absence of any agreement or custom tenant would be entitled 
to fruits of trees standjng on land covered by his tenancy.)] 

[See however (1906) 33 Cal 54 (62, 63) (DB). (Permanent tenure-holders held entitled to underground 
rights.)] 
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(AB) Section 110.(20) 

(B) Section 111, clause (f)(21) and clause (g), (22) although the notice required by 
the latter clause has been held unnecessary.(23) 

(C) Section 111, clause (h).(24) 

(CC) Section 113.(25) 

(D) Section 114.(26) 

(DD) Section 114A.(27) 

(E) Section 116.(28). 


20. 


21. 
22. 


23. 


24. 
25. 
26. 


27. 


28. 


AIR 1948 Pat 446 (447, 448) (DB). (Agricultural lease — Time of commencement of lease not specified — 
Lease becomes operative on day it was made — Mere fact that salami had not been paid would not lead to 
inference that lease was not made on that date — Falsity of recital of receipts of premium not to lead to 
inference that commencement was postposed.) 

AIR 1964 Andh Pra 539 (544) : ILR (1965) Andh Pra 743. 

AIR 1919 Mad 12 (13) : 42 Mad 654 (SB) ** (1902) 26 Mad 157 (160) (DB) ** (1896) 20 Bom 354 (362) 
(FB). (Case before T. P. Act was applied to Bombay Presidency.) ** AIR 1952 Punj 52 (53). (Tenancy of 
agricultural land is forfeited by repudiation by the tenant of the tenancy by claiming in himself the title to 
the land.) ** AIR 1951 Bom 283 (285) : ILR (1951) Bom 293 (DB) ** (1949) 27 Mys LJ 85 (95) (DB). 
(Forfeiture due to non-payment of rent.) ** AIR 1919 Mad 1106 (1106) : 41 Mad 629 (DB). (Per Seshagiri 
Aiyer. J.) 

[See AIR 1919 Cal 132 (133). (Sub-lease in contravention of terms of lease is not void until forfeiture if 
enforced.) 

[See also (1901) 28 Cal 135 (138) (DB). (In a District where relations of landlord and tenant are regulated 
by provisions of Bengal Act 8 of 1869, a tenant denying his landlord’s title forfeits his tenancy.)] 

AIR 1964 Punj 449 (450) : ILR (1964) 1 Punj 616 (DB) ** (1913) 21 Ind Cas 405 (406) (DB) (Mad) ** 
AIR 1915 Mad 813 (814) : 38 Mad 445 (DB). 

[See AIR 1915 Mad 85 (85, 86) (DB). (Besides breach of covenant in forfeiture clause no further act is 
necessary. )] 

[But see AIR 1947 Mad 68 (69). (Forfeiture by denial of title — Notice to determine lease necessary. )] 
AIR 1917 Cal 37 (38) (DB). 

AIR 1954 Madh B 37 (38) : ILR (1953) Madh B 193. 

AIR 1961 Mys 131 (134) : ILR (1960) Mys 1270 (DB). (Agricultural lease — Conditions for application of 
S. 114 not proved — Relief cannot be granted on equitable principles.) ** AIR 1944 Nag 229 (230) : ILR 
(1944) Nag 877 (DB) ** (1910) 7 Ind Cas 565 (565) (DB) (Mad) ** AIR 1916 Mad 680 (682) : 39 Mad 334 
(DB). (Per Seshagiri Aiyar, J., Napier J. contra.) 

[See also AIR 1927 Mad 239 (239). (Agricultural lease — Court can relieve against forfeiture but while 
relieving it is not bound by conditions of Section 114.)] 

AIR 1947 Mad 119 (120) (DB). (Forfeiture incurred by reason of breach of express condition in lease — 
Relief against forfeiture can be given on equitable principle though notice of forfeiture is not in accor- 


dance with S. 114-A — Section 114A embodies equitable principle which Court can apply in such a cas 
though not the section itself.) PANAR pply e 


AIR 1919 Pat 254 (255) (DB) ** (1901) 28 Cal 227 (233) (DB). 
[See AIR 1921 Cal 300 (301) (DB). (When agricultural tenant holds over his tenancy from year to year.)] 
[See however AIR 1954 Assam 102 (105) : ILR (4954) 6 Assam 95 (DB). (Even if the principle behind 
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It has been held by the Supreme Court that the statement in the undermentioned Full 
Bench decision of the Madras High Court(2¥) that sections 105 to 116 are founded upon 
principles of reason and equity could not be accepted as correct or precise. It was, however, 
held that to the extent that these sections give statutory recognition to principles of justice, 
equity and good conscience, they are also applicable to the cases not governed by the 
Act.(30) In the undermentioned case(31) of Division Bench of Madras High Court the two 
Judges Bellie and Abdul Hadi, JJ. though ultimately allowed the appeal, however, differed 
in their reasonings inasmuch as Bellie, J. after observing that a plain reading of S. 117 
would clearly show that notice of termination in respect of lease for agricultural purposes is 
not necessary, held that ruling in AIR 1948 Mad 275 (FB) and also single Judge in AIR 
1977 Mad 364 : (1977) 2 MLJ 265 are no longer good law in view of AIR 1953 SC 228 
while Hadi, J. after explaining Supreme Court decision in AIR 1953 SC 228, held that 
notice for termination in respect of agricultural leases is necessary. 


Principles of following sections held not applicable to agricultural leases :— 
(A) Section 106.(32) 
(B) Section 107(33) 
(C) Section 108(34) 
(D) Section 111(35) 
(E) Section 116(36) 


29. AIR 1948 Mad 275 (279) : ILR (1948) Mad 757 (FB). 


30. AIR 1953 SC 228 (233): 1953 SCR 1009 ** 1994 (2) Land LR 197 (201) (Punj & Har). (The effect of 
S. 117 is that where tenancy is for agricultural purpose the provisions as to the written notice terminating 
the tenancy envisaged in S. 106 or S. 111(g) or the principle of holding over as contained in S. 116 cannot 
be made applicable not its principle can be applied on the terms of equity.) 


[See also AIR 1977 Mad 364 : (1977) 2 Mad LJ 265 ** AIR 1964 Andh Pra 539 (544) : ILR (1965) Andh 
Pra 743 (DB). (Provision in S. 111 (f) held to be based on principles of justice, equity and good con- 
science and applied to agricultural lease — AIR 1953 SC 228, Applied.)] 


31. 1992 (2) Mad LW 433 (435). 


32. AIR 1975 Pat 113 : 1975 BLJR 339 (FB). (Provisions of Sec. 106 or Sec. 111 (g) regarding notice are not 
applicable to the agricultural leases.) ** 1982 (2) Mad LJ 454 (459) [(If S. 106 does not apply in view of 
S. 117, it would not be proper to invoke it under the justice, equity and good conscience rule.)] ** AIR 
1982 NOC 20 : (1981) 94 Mad LW 471. (Sections 106 and 107 do not govern agricultural leases — Non- 
issue of valid and proper notice under Sections 106 and 117 does not stand in way of landlord seeking 
recovery of possession of property from tenants.) ** (1975) 88 Mad LW 728. (Notice to quit before taking 
eviction proceedings under Sec. 3 (iii) of Kerala Tenants Protection Order is not necessary.) ** 1972 All 
LJ 203 : 1971 All WR (HC) 894 (DB). (In order to eject Asami a notice to terminate the lease under Sec. 
106, T. P. Act is not necessary.) 


33. 1966 All LJ 963 : 1966 All WR (HC) 32. (Thekanama creating agricultural lease exceeding one year reserv- 
ing a yearly rent is immune from Section 107 and does not require registration.) ** ATR 2005 MP 157. 
34. 1999 (1) Mad LJ 516 (517). 


35. (1972) 2 Sim LJ 301 : ILR (1972) Him Pra 121 (DB). (Acceptance by non-occupancy tenant, of occu- 
pancy tenancy from limited owner amounts to merger of inferior rights in the superior rights and. after 
termination of the superior rights on the death of the limited owner he cannot revert back to his original 
status of non-occupancy tenant on the principle of Sec. 111 (d) of T. P. Act.) 

36. AIR 1969 Mad 172 : (1968) 2 Mad LJ 367. (Under Madras Cultivating Tenants Protection Act, 1955, 
where private agricultural land of the landlord is being cultivated by heirs of the original lessee as culti- 
vating tenants, they are not trespassers.) 
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See also the undermentioned case(37). 
3. “Agricultural purposes.” 


Agriculture, according to the Oxford English Dictionary is “the science and art of 
cultivating the soil, including the allied pursuits of gathering in the crops and rearing live- 
stock; tillage; husbandry; farming (in the widest sense).” (1) According to Webster’s Dic- 
tionary, agriculture means “the act or science of cultivating the ground including harvest- 
ing of crops and rearing and management of live-stock; tillage; husbandry; farming; in a 
broader sense, the science and art of the production of plants and animals useful to man 
including to a variable extent the preparation of these products for man’s use. In this broad 
use it includes farming, horticulture and forestry together with such subjects as butter and 
cheese making, sugar making, etc.” (2) It is thus clear that the term has two meanings: one 
wide and the other limited. According to its wide meaning the term will include horticul- 
ture, forestry and even the use of land for pasture.(3) According to its limited but com- 
monly understood meaning, it is confined-to the raising of grain or other held crops. In this 
Act itself there is nothing to indicate that it is intended to limit the denotation of the termin 
any way(4) and the decisions have interpreted the term as including horticulture(5). 


In Murgesa Chetti v. Chinnathambi Goundan, (6) Bhashyam Ayyangar, J., defined 
agriculture as including “not only all field cultivation by tillage, but also all garden cultiva- 
tion for the purpose chiefly of procuring vegetables or fruits as food for man or beast and 
other products fit for human consumption by way of luxury if not as an article or diet.” This 
definition, while it is wide enough to include horticulture, excludes such useful cultivation 
as cotton, indigo, tobacco, jute, flowers, etc. In Raja of Venkatagiri v. Ayyappa Reddi(7) 
and Seshayya v. Raja of Pittapur(8) Sadasiva Ayyar, J., defined agriculture as meaning 
“the raising of annual or periodical grain crops through the operation of ploughing, sowing, 
etc.” This definition too is very narrow as it excludes other field crops like sugarcane, 
indigo, cotton, etc. In Pavadai Pathan v. Ramaswami Chetti(9) Spencer, J., disapproved of 
the above definitions and observed : 


y “Agriculture connotes the raising of useful or valuable products which derive nutriment from the 
soil with the aid of human skill and labour, and thus it will include horticulture, arboriculture and 


eo ______ 


37. 1987 Pun LJ 435 (440). (Disclaimer of ownership of plaintiff by defendant-tenant and claim of ownership 
by adverse possession — Suit for Possession by plaintiff — Entitled to be decreed.) 


Section 117 — Note 3 
1. Murray, Oxford English Dictionary, cited in (1902) 25 Mad 627 (629) (DB). 
2. Webster, New International Dictionary, 1918 Edition. 
3. AIR 1937 Nag 289 (290) : ILR (1938) Nag 31. 
4. (1901) 24 Mad 421 (426) (DB). (Per Shephard, J.) 


5. (1901) 24 Mad 421 (424) (DB) ** (1926) 96 Ind Cas 89 (89) (Cal) ** (1913) 20 Ind Cas 332 (335) (DB) 
(Cal) ** AIR 1926 Cal 312 (313) (DB) ** AIR 1937 Nag 289 (290) : ILR (1938 Nag 31 * 9 
Mad 351 (351) : 45 Mad 710 (DB). ü am s io iai 


[See also AIR 1921 Cal 379 (380) (DB). (Residential holding — Surplus land being planted with fruit trees 
— Transfer of Property Act applies.)] 


6. (1901) 24 Mad 421 (425) (DB). 

7. AIR 1915 Mad 781 (783) : 38 Mad 738 (DB). 

8. AIR 1917 Mad 649 (651) (DB). 

9. AIR 1922 Mad 351 (351, 352) : 45 Mad 710 (DB). 
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sylviculture in all cases where the growth of trees is effected by the expenditure of human care and 
attention in such operation as those of ploughing, sowing, planting, manuring, watering, protecting, 
etc.” 


Even this definition, though wider than the other definitions, is not wide enough to 
include all that is suggested by the broader definition given by the Oxford Dictionary and 
Webster’s Dictionary and which meaning it is conceived has to be adopted for deciding 
what are and what are not agricultural purposes within the meaning of this section. 


It is only a lease for agricultural purposes that is exempted from the operation of the 
provisions of this chapter. It is not the actual use of the land, but the original purpose of the 
tenancy which determines the question of applicability or otherwise of the Act.(10) A lease 
which relates to agricultural land is not necessarily one for agricultural purposes. Thus, a 
lease granted to a rent farmer or middleman is not one for agricultural purposes though it 
telates to agricultural land(11) So also, a lease which enables or requires the lessee to sub- 
let the land for the purpose of bringing it under cultivation is not a lease for agricultural 
purpose.(12). On the other hand, a lease for agricultural purpose is not confined to one for 
cultivation of the land. A purpose may be connected with agriculture but not necessary 
with cultivation.(13) Thus, a lease of land to be used as thrashing floor, or a yard for ploughing 
cattle, or stocking hay for such cattle, or for the purpose of storing manure, or crops, or for 
growing plants to be used as manure for agriculture, or as a habitation to agriculturists will 
be a lease for agricultural purposes.(14) So also, a lease of land for the purpose of grazing 
the ploughing cattle. (15). ° 


10. ILR (1964) Cut 289 (294) ** ILR (1963) Cut 643 (647). (Original lease for agricultural purpose — Mere 
raising of banana trees for temporary use for other purposes does not affect its nature.) 

{See also AIR 1954 Orissa 132 (134) : ILR (1954) Cut 33 (DB). (Land situate in municipal area — No 
evidence that it was let out for agricultural purpose — Tenant not occupancy raiyat.)] 

{See however AIR 1957 Orissa:276 (278) : ILR (1957) Cut 509 (DB). (This principle does not apply 
where ryoti interest was terminated by surrender and there was a fresh lease for non-agricultural purpose.) 
** AIR 1942 Cal 330 (331) (DB).] 

11. AIR 1944 Pat 87 (89) : 23 Pat 185 (FB). (Thika lease for the purpose of collecting rents from tenants in a 
village — Lease is not for agricultural purposes and no tenancy is created within the Bihar Tenancy Acts — 
AIR 1935 Pat 508, Overruled.) ** AIR 1967 Pat 142 (144) : 1966 BLJR 604 (DB) ** AIR 1947 Cal 36 (39) : 
ILR (1945) 2 Cal 642 (DB). (The phrase “agricultural purpose” occurring in S. 117 must be given a 
narrow and strict interpretation — AIR 1930 PC 13, Foll.) ** AIR 1947 Pat 78 (79) (DB). (Overruled by 
AIR 1949 Pat 278 (FB) on another point. AIR 1944 Pat 87 (FB), Followed.) ** (1901) 28 Cal 744 (746, 
747) (DB) ** AIR 1930 PC 13 (15) ** AIR 1937 Oudh 151 (152) : 12 Luck 514 ** AIR 1916 Cal 609 
(610, 611) (DB). 

[See also AIR 1927 All 78 (80) (DB). (Lease of zamindari share entitling lessee to make collections to the 
extent of the share — Held, lease was not agricultural.)] 

[See however AIR 1952 Mad 510 (514) : ILR (1951) Mad 932 (DB). (Lease by zamindar to members of 
his own family — No intention that they should personally cultivate the land — Lease is valid.)] 

12. AIR 1947 Cal 36 (39) : ILR (1945) 2 Cal 642 (DB). (Tenancy is tenure and is governed by Bengal 
Tenancy Act.) 

13. (1913) 20 Ind Cas 332 (334) (DB) (Cal.) 

14. ILR (1964) Cut 289 (295). (Lease of land for use as thrashing floor — Lease being for a purpose ancillary 
to cultivation is agricultural.) ** AIR 1916 Cal 730 (732) (DB) ** AIR 1931 Cal 135 (136, 137) (DB) 
(Lease of land for stacking grass.) ** (1901) 24 Mad 421 (424) (DB) ** (1902) 25 Mad 627 (631) (DB). 
(Lease for rearing live-stock is for agricultural purpose.) 

15. (1913) 29 Ind Cas 332 (334) (DB) (Cal) ** AIR 1916 Cal 118 (120) (DB) ** AIR 1931 Cal 135 (136, 137) 
(DB). 
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Whether a particular lease is for agricultural purpose must be determined with refer- 
ence to what the primary object of the lease is.(16) If the primary object of the lease isa 
purpose relating to agriculture, the lease will be one for an “agricultural purpose”’,(17) 
otherwise not. Thus, a lease, the primary object of which is the user of the property for 
residential purposes, is not one for agricultural purposes(18) merely because the lessee has 
also a right to cultivate or raise trees in the compound.(19) Similarly, where the primary 
object of a lease by a zamindar was merely to secure the proprietary rights of the lessor and 
not the user of any land for agriculture, though it was open to the lessee to cultivate the land 
if he so desired, it was held that the lease was not one for agricultural purposes.(20) Where 
by a mukarrari lease the lessor handed over his entire rights including even the under- 
ground rights to the lessee it was held that the object of the lessor was not to grant a lease 
for agricultural purposes but to hand over his proprietary rights to the lessee.(21). 

The question whether a sub-lease will be governed by the Transfer of Property Act or 
by the local Tenancy Act must be decided on the basis of the purpose for which the sub- 
lease has been created and not on the nature of the original tenancy or the head lease.(22). 


The following have been held to be lease for agricultural purposes : 
(1) A lease for growing casuarina trees.(23) 
Under the Agra Tenancy Act, 1901,(24) and the Madras Estates Land Act, 


16. AIR 1957 Orissa 276 (278) : ILR (1957) Cut 509 (DB). 


[See also AIR 1957 Pat 278 (284) : ILR 36 Pat 471 (DB). The test is not whether the land is agricultural 
land but whether its letting was for agricultural purpose.)] 


17. AIR 1957 Pat 278 (284) : ILR 36 Pat 471 (DB) ** ILR (1956) 1 Cal 124 (126, 128) (DB). (Applicability 
of the Act depends on the nature of original tenancy and not of the sub-tenancy.) ** AIR 1951 Orissa 262 
(264) : 18 Cut LT 117. (Sale of Mafi Kharidar and Lakhraj bajiaftidari lands reciting that the purchaser 
could cultivate them himself or get them cultivated by others — Holding held agricultural land.) ** AIR 
1941 Cal 606 (607) : 45 Cal WN 805 (DB). (Where the holding of agricultural raiyat consisted of agricul- 
tural and homestead lands and homestead lands were let out for residential purposes, the provisions of T. 
P. Act are not applicable.) ** AIR 1931 Cal 135 (138) (DB) ** AIR 1935 Cal 638 (639) (DB) ** (1913) 
20 Ind Cas 332 (335) (DB) (Cal.) ** AIR 1916 Cal 118 (120) (DB) ** AIR 1927 All 78 (79) (DB) ** AIR 
1926 All 432 (434, 436) : 48 All 385 (DB) ** AIR 1937 Oudh 151 (152) : 12 Luck 514. 


[See also (1902) 25 Mad 627 (631) (DB). (Case under Madras District Muncipalities Act (1V of 1884), S. 
63 (3) — Pasture land is used for “agricultural purposes.”’)] 


18. AIR 1951 Orissa 153 (158) : ILR (1950) Cut 617 (SB). (Dar-Chandana lease for residential purposes is 
governed by provisions of T. P. Act though included in Orissa Tenancy Act.) 


19. AIR 1957 Orissa 276 (278) : ILR (1957) Cut 509 (DB). (Lessee to have garden, construct a house, dig a 
well and tank — Lease held primarily for residential purpose.) ** AIR 1926 Cal 312 (313) (DB) ** AIR 
1921 Cal 379 (380) (DB) ** (1936) 164 Ind Cas 446 (447) (Cal). 


20. AIR 1949 Sind 34 (35) : ILR (1948) Kar 77. (Contract between a zamindar and zamindar regarding 
zamindari rights.) ** AIR 1926 All 432 (434) : 48 All 385 (DB.) 


21. (1947) 26 Pat 321 (326) (DB). (Question of limitation for suit for arréars of Trent.) 
22. AIR 1961 Pat 321 (327): ILR 40 Pat 169 (FB). (Reversed on another point in AIR 1969 SC 864). 


23. (1973) 2 APLJ 177. (Oral leases for raising casuarina tope is a lease for agricultural purposes and is not 
required to be in writing or registered.) ** AIR 1922 Mad 351 (351) : 45 Mad 710 (DB). (Dissenting 
from. AIR 1917 Mad 787.) 


[But see (1948) 54 Mys HCR 64 (67) (FB). (Notan agricultural lease and requires registered instrument.) } 


24. AIR 1924 PC 247 (249) : 51 Ind App 381 ** (1913) 17 Ind Cas 655 (656) (DB) (All) ** (1913) 35 All 200 
(201) (DB) ** AIR 1921 All 168 (169) : 43 All 606 ** AIR 1914 All 428 (430). 
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1908,(25) however, a lease for growing timber or fuel or for a grove has been 
held to be not one for agricultural purpose. 

(2) A reclamation lease granted for the purpose of removing the jungle and bringing 
the land under cultivation.(26) 

(3) A lease for rearing tea plants. The fact that a small portion of the land leased is 
occupied by a factory for manufacturing tea does not change its character.(27) 

(4) A lease for working of lac-bearing trees.(28) 

(5) A lease for cultivation of indigo.(29) The manufacture of indigo cakes from the 
indigo plants is, however, not an agricultural purpose.(30) But when the land 
has been let generally for the cultivation of indigo, the erection of an indigo 
factory on part of the leased land is not inconsistent with the agricultural pur- 
pose of the lease.(31). 

(6) A lease of land for the cultivation of potatoes, grain, vegetables, etc.(32). 

(7) A lease of land for coffee cultivation.(33) 

(8) It is held by the unanimous decision of the High Court of Calcutta and Patna during 
a period of nearly 55 years that where the main lease consists of agricultural land as 
well as homestead and only the homestead is sub-let, all sub-leases are agricultural 
leases. The Supreme Court held that the question should not be re-opened even 
though correctness of the view may be open to question.(34) 

For other instances, see the undermentioned cases.(35) 


25. 
26. 


27. 
28. 
29. 
30. 
31. 
32. 
33% 
34. 
35% 


[See also AIR 1937 All 561 (562) : ILR (1937) All 588 (DB). (Permanent lease giving right to plant grove 
— Lessee not planting grove — Lease is agricultural.)] 


AIR 1931 Mad 659 (662) : 54 Mad 900 (DB). 


AIR 1951 Cal 361 (367) : ILR (1951) 2 Cal 444 (DB) ** (1910) 7 Ind Cas 864 (866) (DB) (Cal) ** AIR 
1918 Nag 210 (211) ** AIR 1916 Cal 609 (611) (DB). 


[See also AIR 1953 Oudh 90 (92) : 10 Luck 490 (DB). (Lease providing that lessee should pay rent for 
first three years only for area he brings under cultivation but subsequently to pay rent fixed for whole area 
— Held, it was lease for agricultural purposes.)] 


AIR 1938 Cal 589 (592) : ILR (1938) 2 Cal 434 (DB). 

AIR 1937 Nag 289 (290) : ILR (1938) Nag 31. (4 Nag LR 104 no longer good law.) 
(1904) 31 Cal 174 (176) (DB), (Reversed on another point in 34 Cal 718 (PC).) 
(1904) 31 Cal 174 (176) (DB). 

(1907) 34 Cal 718 (722) (PC). 

(1902) 25 Mad 627 (630) (DB). 

(1901) 24 Mad 421 (426) (DB). (Dissenting from 17 Mad 98.) 

AIR 1969 SC 864 : (1969) 1 SCR 469. 


AIR 1979 Pat 106 : 1979 BBCJ (HC) 37 (DB). (Settlement of tank and its embankment — Lessee using 
tank for rearing fish and growing vegetables on embankment — Held, lease was for agricultural purposes.) 
** (1959) 63 Cal WN 939 (942) (DB). (If the non-agricultural land by itself does not constitute the 
subject-matter of a separate tenancy and is a fraction of lands held partly for agricultural and partly for 
non-agricultural purposes, the tenant holding such a land cannot be said to be non-agricultural tenant 
within S. 4 (5) or a tenant within S. 3 (2) of the West Bengal Non-Agricultural Tenancy Act.) ** AIR 1929 
Oudh 529 (533) : 4 Luck 649 (DB). (Lease of land on which grass grows spontaneously - Grass preserved 
and subsegently sold — Lease held for agricultural purposes.) ** AIR 1925 Pat 421 (431): 4 Pat 404 (DB). 
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The following have been held not to be leases for agricultural purposes : 

(1) A lease of a right to receive collections of a village.(36) 

(2) A lease merely for gathering fruits from trees.(37) 

(3) A lease of the land for building a shop in a bazar.(38) 

(4) A patni lease in Bengal is generally not a lease for an agricultural purpose, as it 
is usually granted to a middleman with a view to his subletting. In such a case, it 
is not the patnidar but his sub-tenants who take the land for agricultural pur- 
poses.(39). Similarly, a darpaini lease is not one for an agricultural purpose.(40). 

(5) A lease of a water-tank for sowing water nuts.(41) 

(6) A lease of a water-tank which does not appertain to an agricultural holding but is 
used only for the preservation and rearing of fish.(42) But the lease of a tank and 


of the land surrounding it for the purpose of rearing fish, stacking grass and 
grazing the ploughing cattle was held to be one for agricultural purposes.(43) 


36. 
Sie 


38. 
39; 
40. 
41. 


42. 


43. 


(In the case of a lease of zerait lands as well as lands settled with raiyats where the lease contemplates 
direct cultivation of the former by the tenants, the lease is one for agricultural purpose.) ** AIR 1935 All 
382 (386) (DB). (Under S. 219 (2) Agra Tenancy Act, 1926 a theka shall be deemed to be a lease for 
agricultural purposes.) ** AIR 1935 Pat 508 (511) : 15 Pat 8 (DB). (Lease covering entire mouza — Patta 
requiring lessees to cultivate parti and dih lands and entitling them to increase in rent roll — Fixed raiyati 
Tents not to be reduced — Right to plant trees and sink wells given — Lease held to be a lease for agricul- 
tural purposes, Overruled on another point in AIR 1944 Pat 87 (FB).) ** AIR 1928 Pat 89 (94) (DB). (A 
sub-lease of agricultural lands under which the sub-lessee was to hold possession of the property and by 
making cultivation and proper management to pay the fixed amount of rent regularly, held was one for 
agricultural purposes.) ** AIR 1916 Cal (32) (DB). (Where the holding of a raiyat consisted partly of 
agricultural and partly of homestead land, and the homestead portion was let out to a sub-tenant — Held, 
that, having regard to the nature of the original tenancy, the incidents of the sublease would be governed 
by the provisions of the Bengal Tenancy Act and not by the Transfer of Property Act.) ** (1903) 8 Cal 
WN 454 (456) (DB). (Do.) ** (1912) 13 Ind Cas 364 (365) (DB) (Cal) (Do.) ** AIR 1925 Cal 202 (203) 
(DB) (Do.) ** AIR 1927 All 657 (658) : 50 All 202 (DB). (When specific areas are leased and express 
power is given to lessee to take actual Possession of those areas and he has option to cultivate them 
himself, the lease is one for agricultural purposes.) 


(1902) 5 Oudh Cas 222 (224). 
(1913) 20 Ind Cas 332 (335) (DB) (Cal). 


[But see AIR 1961 Pat 308 (309) : ILR 39 Pat 667 (DB). (Kabuliats for plucking mango fruit and mahua 
flowers for three years — Lease is of immovable property for agricultural purpose — Requires registration 
under Registration Act.)] 


AIR 1926 Cal 373 (374) (DB). 

(1901) 28 Cal 744 (746, 747) (DB). 

AIR 1938 Cal 172 (175) (DB). 

AIR 1915 Nag 49 (51): 11 Nag LR 49 ** AIR 1915 Nag 57 (58): 11 Nag LR 122. 


[See however (1869) 1 NWPHCR 254 (255) (DB). (Right of occupancy can be acquired in a tank produc- 
ing water-nuts, which do not grow spontaneously, but are the result of sowing or planting.)] 

(1947) 82 Cal LJ 145 (147). (Lease of tank for rearing fish with right to cut and plant trees on its bank.) ** 
em Cal 937 (942) (DB) ** (1873) 19 Suth WR 200 (201) (DB) ** AIR 1915 Nag 57 (58): 11 Nag 
[See also AIR 1957 Pat 278 (284) : ILR 36 Pat 471 (DB). (Lease of tank — Fact that it is open to lessee to 
irrigate any particular land near about the tank, if he so desires, with water of tank would not make lease 
of only tank agricultural lease.)] 


AIR 1931 Cal 135 (137) (DB). 
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See also the undermentioned cases.(44) 

4. Agricultural leases may be made orally. 

S. 107, like any other provision of this chapter, does not apply to leases for agricul- 
tural purposes. Therefore, an agricultural lease from year to year or for a term exceeding 
one year or reserving a yearly rent, is not required to be made by a registered instrument. 
Such a lease may be effected by an oral agreement.(1) But if it is made in writing, S. 17 of 


[See also AIR 1935 Cal 638 (639). (True purpose of lease preservation and rearing of fish — Grazing cattle 
on bank only subsidiary — Lease is for non-agricultural purposes.)] 


44. AIR 1967 Pat 142 : 1966 BLJR 604. (A thicca settlement is not an agricultural lease and Sec, 107 will 
apply to such a lease.) ** 2006 (1) ALJ 376 (FB). (Fishery right being obviously for purposes which are 
agricultural within the meaning of S. 117, it would be open to the State Govt. to issue appropriate notifi- 
cation for taking those outside the purview of compulsory registration.) **(1947) 82 Cal LJ 145 (148). 
(Lease of land with trees — Lessee to cut or plant new fruit or other trees — Lease not for agricultural 
purpose.) ** (1939) 69 LJ 144 (147). (Land within municipal boundaries used for residential purpose — T. 
P. Act applies.) ** AIR 1914 Cal 613 (621) (DB). (A lease of a mokarari described and registered as a 
taluk held not an agricultural lease.) ** (1906) 33 Cal 339 (340) (DB). (Ghatwali service lease.) ** AIR 
1926 Cal 312 (313) (DB). (Land leased out for erecting houses and, if lessees liked, planting fruit trees — 
Lease held not for agricultural purposes.) ** AIR 1921 Cal 379 (380) (DB). (Where the holding was 
mainly used for residential purposes, the fact that the surplus land was planted with fruit bearing trees, 
held did not alter the character of the holding.) ** AIR 1933 Cal 643 (644). (Lease created expressly for 
residential purposes in favour of non-agriculturist — No indication that lands were put to agricultural use 
— Lease held not for agricultural purpose.) ** AIR 1927 Cal 279 (279) (DB). (Lease relating to homestead 
land within municipal area — Record of rights showing land as bagan — Lessee enjoying home in one of 
the leased plot for a long time — Lease held not an agricultural lease and governed by the Transfer of 
Property Act.) ** (1900) 27 Cal 205 (209) (DB). (Lease for purpose of collecting rent.) ** AIR 1933 Cal 
822 (823) (DB). (Lease in respect of garden land with fruit trees standing on part of which tenant is 
allowed to have his dwelling place — Lessee required to take care not to injure trees while plucking fruits 
— Stipulation that if tenant injured the orchard, he was liable to eviction — Lease also contained provision 
for raising crops — Lease held not for agricultural purposes.) 


Section 117 — Note 4 


1. AIR 1964 Pat 1 (2), Pat ILR 43 at 201 (FB) ** (1970) 36 Cut LT 924. (Continuous possession accompanied 
with proof of unregistered agricultural lease showing the character of possession establishes acquisition of 
agricultural tenancy rights in consequence of oral agreement accompanied by delivery of possession as S. 
107 is not applicable.) ** 1971 BLJR 668 ** AIR 1964 Orissa 16 (17) : 29 Cut LT 428. (Lease can be 
proved by possession of lessee and by acceptance of rent by the lessor.) ** ILR (1964) Cut 111 (115). 
(Lease for cultivation and residence — Lease being primarily for agricultural lessee acquires tenancy by 
possession and acceptance of rent independently of invalid lease.) ** ILR (1964) Cut 289 (293). (Agricul- 
tural tenancy can be created by acceptance of rent.) ** (1964) 30 Cut LT 278 (280). (No written patta — 
Possession coupled with acceptance of rent by landlord and granting of rent receipts established tenancy.) 
** ILR (1963) Cut 643 (647). (Agricultural tenancy can be created by merely accepting rent.) ** AIR 
1960 J & K 63 (63, 64) ** AIR 1959 Assam 60 (61) : ILR (1957) 9 Assam 50 (DB). (Oral settlement of 
agricultural land is valid.) ** (1959) 25 Cut LT 147 (150) (DB). (Agricultural lease can be created orally 
and by delivery of possession.) ** AIR 1957 Pat 92 (93, 94) : 1956 BLJR 108. (Oral lease — Subsequent 
acts and conduct showing that it was acted upon — Lease is valid.) ** AIR 1957 Pat 692 (694) (DB). (Area 
originally settled for agricultural purposes — Subsequent intention to build house on it does not alter its 
nature.) ** AIR 1954 Assam 102 (104) : ILR (1954) 6 Assam 95 (DB), (Unregistered Kabuliat relating to 
agricultural land — Not ineffective due to non-compliance with S. 107 nor inadmissible in evidence.) ** 
AIR 1950 Pat 22 (23) : ILR 28 Pat 844 (DB). (Alteration of rent — Verbal declaration is sufficient.) ** ILR 
(1948) 1 Cal 520 (523) ** AIR 1948 Nag 404 (406) : ILR (1948) Nag 73. (Oral lease can be proved by 
registered Kabuliats.) ** AIR 1946 Pat 22 (24) : 24 Pat 429 (DB). (Long standing practice to treat Kabuliat 
executed by lessee and accepted by lessor as instrument creating tenancy held not affected by T. P, Act.) ** 
AIR 1945 Nag 69 (70) : ILR (1944) Nag 704 (DB) ** AIR 1933 Mad 451 (452) (DB) ** AIR 1932 Cal 715 
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the Registration Act, 1908, requires that it should be registered,(2) unless the Provincial 
Government has exempted from its operation leases for a term exceeding five years and the 
annual rents reserved by which do not exceed fifty rupees.(3) 

Where an agricultural lease for any term exceeding one year or reserving yearly rent 
and reduced into writing was not registered in contravention of mandatory provisions of S. 
17(1) (d) of Registration Act the provisions of S. 117 could not be invoked to make the 


document admissible in evidence.(4) 
See also Note 1 under S. 105. 
CHAPTER VI 
OF EXCHANGES 
“Exchange” defined. 118. When two persons mutually transfer the ownership of 
one thing for the ownership of another, neither thing or both 
things being money only, the transaction is called an “ex- 
change”. 
A transfer of property in completion of an exchange can be made onl ly in man- 
ner provided for the transfer of such property by sale. 


Synopsis 
1. Scope of the section. 6. Two sale deeds, if may constitute exchange. 
2. Distinction between sale and exchange. 7. “Ownership of one thing for the ownership of 
3. Transfer of property partly for money and partly another.” 
for other property — Nature of. 8. “Both things being money only.” See Note 2. 
4. Mutual transfer of ownership necessary. 9. Mode of effecting exchange. 
5. Partition is not exchange. 10. Remedy of parties to exchange. 


LL 


(716) (DB) ** AIR 1929 Oudh 529 (533) : 4 Luck 649 (DB) ** AIR 1937 Nag 289 (290) : ILR (1938) Nag 31. 
(Agricultural lease for 3 years.) ** AIR 1924 Pat 641 (643) : 3 Pat 349 (DB) ** AIR 1923 Cal 432 (433) 
(DB). (It may be even by conduct of parties.) ** (1910) 7 Ind Cas 864 (865) (Cal) (DB). (Permanent 
agricultural lease.) ** AIR 1915 Mad 1070 (1070) (DB). (Mulgeni lease.) ** AIR 1926 Nag 9 (9). 


[See also 1962 BLJR 811 (812). (Suit on unregistered lease for more than one year — Onus is on the 
plaintiff to establish that it was agricultural lease.) ** (1903) 13 Mal LJ 137 (138) (DB) (Oral agricultural 
lease from year to year.) ** (1913) 19 Ind Cas 930 (931) (DB) (Cal). (Execution of kabuliyat by tenant and 
its acceptance by landlord are sufficient to prove agricultural tenancy.)] 


2. AIR 1964 Pat 1 (2) : ILR 43 Pat 201 (FB) ** AIR 1961 Pat 308 (309) : ILR 39 Pat 667 (DB). (Kabuliyats 
granting right to pluck mango fruit and mahua flowers for three years — Lease of immovable property for 
agricultural purpose — Not admissible for want of registration.) ** AIR 1960 J & K 63 (63, 64) ** AIR 
1959 Assam 60 (60) : ILR (1957) 9 Assam 50. (Oral settlement — S. 17 does not apply.) ** AIR 1959 Pat 
89 (101) : ILR 36 Pat 1027 (DB). (Agricultural lease — Registered Kabuliat coupled with acceptance of 
rent is sufficient.) ** AIR 1948 Pat 446 (447) (DB). (Delivery of possession is not necessary in such a 
case.) ** AIR 1946 Pat 22 (24) : 24 Pat 429 (DB). (Kabuliyat registered in accordance with S. 17 (d) and 
accepted by letter — Valid agricultural lease is constituted in law.) ** AIR 1945 Nag 69 (70) : ILR (1944) 
Nag 704 (DB) ** AIR 1933 Mad 451 (452) (DB) ** AIR 1924 Pat 641 (643) : 3 Pat 349 (DB) ** AIR 
1923 Cal 432 (433) (DB) ** AIR 1937 Nag 289 (290) : ILR (1933) Nag 31 ** AIR 1926 Nag 9 (9) ** AIR 
1941 Pat 577 (583) : 20 Pat 346 (DB). 


3. (1982) 2 Mad LJ 454 (459) ** (1901) 24 Mad 421 (426) (DB). 
4. (1984) 1 Andh WR 149 (151). 
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1. Scope of the section. 


The Contract Act, 1872, enacted in Chap. 7 thereof provisions relating to the sale of 
goods. No provisions were enacted as to the exchange of goods. With a view to remedy this 
defect, this chapter on exchange has been made to include not only exchanges of immov- 
able property, but also movable property. While however, an agreement for sale of mov- 
able property will, under the provisions of the Contract Act, transfer the title to the prop- 
erty in certain circumstances, an agreement for the exchange of immovable property will 
not, under this section, transfer the title in the property. There must be an actual transfer of 
ownership. “We would define ‘exchange’”, said the Law Commissioners in their Report of 
1879, “‘not as an agreement, but as the fulfilment of an agreement by mutual transfer of 
dominion.” 

The definition of exchange given in this section has been founded on the provision 
contained in the New York Civil Code.(1) 

The definition of exchange is not limited to immovable property but extends also to 
barter of movable property.(2) 

Section 118 has not been made applicable to Punjab and exchange of property worth 
more than Rs. 100/- is not necessary to be effected by a registered instrument.(3) Even oral 
exchange was permissible in Tehsil Kullu in Punjab because S. 118 was not made appli- 
cable to the State of Punjab.(4) Where the deed of exchange was excuted with the intention 
of compromising some criminal cases pending between the parties, it is clearly hit by S. 23 
of Contract Act and accordingly is not a valid contract.(5) Conversion of foreign currency 
into Indian rupee would not amount to an exchange when the ownership of Indian money is 
obtained in place of ownership of foreign currency, that cannot be considered to be an 
exchange.(6) It is true that when the facts are fully set out in a document and are admitted, 
the parties opinion about the legal effect of those facts is of no consequence in construing 
it. However, where one of the executants had taken a stand that what was intended to be 
exchanged was only the business and not the RCC building, the finding of the Court that, 
the RCC building must be held to have been included in the exchange on the basis of the 
recital in deed alone, cannot be sustained. Such approach of the Court would be quite 
contrary to the settled position of law that a fact which would invalidate a document, may 
be allowed to be proved under proviso (1) to S. 92 of the Evidence Act.(7) 

2. Distinction between sale and exchange. 


A sale is a transfer of ownership of property (not being money) for a price(1) i.e., a 


Section 118 — Note 1 
1. See Statement of Objects and Reasons, dated 10th May 1877. 
2. AIR 1968 SC 200 (203) : (1967) 3 SCR 876 ** 1992 (1) Mah LR 407 (415). 
3. 1973 Pun LJ 329 **1982 Rev LR 32 (34) (Punj & Har) 
4. AIR 1989 Him Pra 23 (25) ** 2003 AIHC 1355 (1356) : 2003 (1) Rec Civ R 807 (Punj & Har) ** 1986 
Pun LJ 113 (115) 
5. AIR 2002 Orissa 195 (198) : 2002 (94) Cut LT 201 
6. 1988 Tax LR 1191 (1200) (Mad) (1979 Tax LR 669 (Kant), Dissented from.) 
7. AIR 2006 SK 25. 
Section 118 — Note 2 


1. Section 77 of the Contract Act defines sale as “an exchange of property for a price.” Section 4 of the Sale 
of Goods Act, 1930 defines a contract of sale of goods as a contract “whereby the seller transfers or agrees 
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sum of money which the transferor sets as the value of the property transferred.(2) In other 
words, a sale may be said to be a mutual transfer of ownership of one thing for the owner- 
ship of another, one of such things being the price of the other. An exchange, as defined in 
this section, is similar to a sale in so far as it is also a mutual transfer of ownership of one 
thing for the ownership of another, but it differs from a sale in that neither of the things 
transferred is the price of the other.(3) 
Illustrations 
(1) A transfers house X to B and B, in consideration thereof transfers field Y to A. Neither field Y nor 
house X can be said to be the price of the other. The transaction is an exchange. See the 
undermentioned cases.(4) 


(2) A gives B one hundred-rupee currency note and B gives one hundred rupees in coins in return. In 
this case also neither of the things transferred can be said to be the price of the other.(5) For the 
word price, which the vendor can charge at his pleasure for his property which is capable of 
fluctuations according to the rise and fall of the market, cannot be applied to the change of one 
form of money into another form of money both forms being legal tender. The transaction is 


therefore an “exchange.” 
(3) A transfers field X to B in consideration of B paying Rs. 1,000 to A. This is a sale as the amount of 
Rs. 1,000 is the price of field X. 

The distinction between a transfer by way of sale and a transfer by way of exchange 
thus lies in the nature of the consideration for such transfer.(6) If the consideration is the 
price of the property transferred it is a sale. But if it is property (not being price) then it is 
an exchange. 

In all other respects an exchange is akin to a sale.(7) 

The section is wide enough to include exchange of land as it involves transfer of 
= 

to transfer the property in goods to the buyer for a price.” Section 54 of the Transfer of Property Act 
defines sale as the transfer of ownership for a price paid or promised or part paid and part promised. 
2. Webster, Dictionary. 


See also Section 2 (10) of the Sale of Goods Act, 1930, defining the word “price” as the money consider- 
ation for a sale of goods. 


[See also Bonvier, Law Dictionary, where “price” is defined as consisting of money to be paid down or at 
a future time. ** AIR 1922 Mad 311 (312, 313): 45 Mad 612 (FB), (Overuling AIR 1914 Mad 489; where 
it was held that “price” will cover anything which the vendor accepts as tantamount to Payment.) ** 
(1901) 25 Bom 696 (696 (698) (SB). (Price is money paid or promised.) ** AIR 1937 All 665 (667) (DB) 
** (1886) 9 Mad 141 (142) (DB). (Payment of wages in liquor is not a ‘sale’ of liquor.) ** (1910) 34 Bom 
287 (290) (DB).] 

Also see S. 54, Note 12 and S. 105, Note 58. 

3. AIR 1924 All 390 (391) : 46 All 359 (DB). 


4. (1903) 30 Cal 921 (922) (DB). (Where A, a muktyar gave an eight anna Court-fee stamp to B his client, 
and was going to have another eight anna stamp from B in exchange — Held, it was not a sale of stamp.) ** 
(1901) 25 Bom 696 (698) (SB). (Transfer of cotton for cotton seeds is an exchange.) 

5. (1878) 3 Cal 379 (382) (DB). 


6. AIR 1968 SC 200 (203) : (1967) 3 SCR 876. (In an exchange the price is paid in goods by way of barter 
— Case under Income-tax Act (1922), S. 10.) ** 1958 Andh LT 350 (353). (Case under Madras Food 
Grains Control Order, 1951) **AIR 1938 All 229 (230, 231) (DB) **AIR 1920 Oudh 182 (183). 


7. AIR 1923 Lah 456 (457). (The provisions of Ss. 118, 119 and 120 show that the Legislature has put an 
exchange on the same footing with a sale in almost every respect.) 
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property.(8) Where both parties agree to exchange lands owned by them, documents could 
be executed in favour of all persons nominated by the parties. It contemplates sale deeds by 
both parties and not exchange.(9) An exchange consists of a transfer of property by the 
vendor coupled with a transfer of property by the vendee in exchange. Where either of the 
two transfers is not made in exchange of the other, the transaction is not an exchange. Thus, 
where the vendor sold his going concern to a company for a certain sum agreed upon by the 
parties and a part of this sum was agreed to be paid in cash while the remaining was to be 
paid in the form of fully paid up shares of the vendee company, it was held that the transac- 
tion was a sale and not an exchange inasmuch as the company was not transferring the 
shares in consideration of the vendor selling his business concern. The transaction, in sub- 
stance, was as if the company had paid the full consideration in money, thereafter the ven- 
dor had paid a part of the money to the Company by way of subscription to its share capital 
and the company had thereupon allotted the shares to the vendor.(10) 

Where the transaction otherwise amounts to an exchange, the fact that one of the 
parties to the transaction intends to sell the land which he takes in exchange after the ex- 
change or that he has contracted to do so before the exchange takes place does not affect the 
real nature of the transaction.(11) 

In the undermentioned case, (12) an agreement deed was executed by A and B, whereby 
A agreed to purchase B’s property for certain amount and B agreed to purchase A’s property 
for the same amount. Both were to execute sale deeds in favour of the other at a future date. 
No money was to be paid by either. It was held that it was an agreement for execution of 
two documents of sale, one by each of A and B, and not an agreement for the execution of 
a deed of exchange. 

A document under which certain maunds of paddy valued at a certain price is to be 
paid to the vendor annually until her death would pass the test of a sale, because the consid- 
eration was in the nature of an annuity which can be valued in terms of money and would 
amount to sale. Even otherwise, it would be a valid deed of exchange if the above consid- 
eration be not money.(13) 

Under a deed where certain land was given by exchange by S to N and on the same 
day S executed a sale deed in favour of N’s brother in respect of the land she got in ex- 
change and a suit for possession by way of pre-emption was filed alleging that the transac- 
tion was in fact sale and not an exchange as the land received in exchange from N was sold 
on the same day to N’s brother, the deed was held to be an exchange and not a sale(14). 

3. Transfer of property partly for money and partly for other property — 

Nature of. 


Where the consideration for a transfer of property is partly money and partly other 


8. AIR 1969 SC 204 : (1969) 1 SCR 342. 
9. AIR 2000 Ker 408 (414) 
10. (1966) 59 ITR 221 (228, 229) (Bom). 


11. AIR 1944 Pesh 15 (16). (Transaction is not sale and no question of pre-emption arises : AIR 1919 Lah 
127, Dissented from.) 


[But see AIR 1954 Punj 115 (116). (AIR 1919 Lah 127, Followed; AIR 1944 Pesh 15, Dissented from.) 
12. AIR 1961 Cal 193 (194) : ILR (1961) 1 Cal 619. 
13, ILR (1976) 1 Cal 79 (DB). 
14. AIR 1978 Punj 94 (98) : 84 Pun LR 98 (FB). 
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property, and it is not possible to divide the transaction into separate transactions of sale 
and exchange, the question has arisen, especially in cases of pre-emption, whether the 
transaction is to be treated as the sale or an exchange, inasmuch as there is generally a right 
of pre-emption only where the transaction is a sale(1) though, if there is a custom to that 
effect, pre-emption is allowed even in cases of exchange.(2) In the undermentioned case,(3) 
it has been held that the transaction would be an exchange and not a sale for the purposes of 
pre-emption and that this would be so even if the purpose of adding the non-pecuniary 
portion of the consideration is to defeat the right of re-emption. According to the Lahore 
High Court on the other hand, a permanent transfer of property for a sum of money plus 
something that is not money, does not, merely because of such addition, cease to be a 
sale.(4) The question must be decided by looking at the substance of the transaction. A 
transfer which is in substance a sale cannot, according to that Court, be converted into an 
exchange by the mere addition of a non-pecuniary consideration to the price, so as to defeat 
the right of pre-emption. If the value of the non-pecuniary consideration forms only a neg- 
ligible portion of the total consideration, the transaction would be a sale.(5) If the parties, in 
substance, intended to make an exchange of properties, the mere fact that a small sum of 
money was paid by one to the other by way of adjusting the values, would not alter the 
nature of the transaction as an exchange.(6) In the undermentioned case(7) where a house 
worth really Rs. 1,500 was transferred for land worth Rs. 500 and cash Rs. 500, the trans- 
action was held to be an exchange. 


In the undermentioned case(8) a municipal corporation executed a document whereby 


Section 118 — Note 3 


1. AIR 1924 All 390 (391) : 46 All 359 (DB). (No right in case of exchange.) ** AIR 1915 Oudh 149 (151) : 
18 Oudh Cas 109 (DB). (Right of equity of redemption over property transferred for proprietary rights 
over another property — Transaction is not sale — No right of pre-emption.) 


2. (1885) 7 All 626, (630, 631, 632) (FB) ** (1866) 1 Agra HCR 144 (146) (DB) ** (1907) 4 All LJ 756 
(758) ** (1909) 31 All 539 (541) (DB). 


[See also AIR 1917 All 302 (303) (DB). (Wajib-ul-arz providing right of pre-emption only in case of 
absolute sale or mortgage by conditional sale — Held, pre-emption cannot be allowed on an exchange.)] 


3. 1947 All LJ 592 (592). (No hard and fast rule can be laid down as to when two transactions would amount 
to a sale or an exchange. The true test is furnished by the state of affairs on the date of the transactions. 
Where A sells his property to B for Rs. 2,000 and on the same date B sells his property to A for Rs. 4,000. 
which consists of Rupees 2,000 for A’s Property, Rs. 1,400 in satisfaction of a decree against B by A’s 
mother and only Rs. 600 in cash, in the event of defect of title or loss of property A was to receive Rs. 
2,000 and not his property from B, it was held that the transaction was an exchange with a potentiality for 
sale only in certain contingencis.) ** AIR 1938 All 329 (231) (DB). (Rupees 6500 cash plus transfer of 
grove land.) ** AIR 1937 All 665 (667) (DB) ** AIR 1930 All 426 (427) (DB) ** (1907) 3 Nag LR 138 
(139, 140). (Principles of the section were applied to a case from Berar though the Act was not then 
extended to Berar.) ** AIR 1928 All 204 (205) (DB). (Property transferred for some cash plus charge 
against other property for maintenance.) 

4. 1893 Pun Re No. 29, Page 154 (157, 158) (DB). (Per Plowden J.) 


5. AIR 1936 Lah 234 (234). (Sale of an “ahat” for Rs. 900 plus a bigha of land worth Rs. 300 — Held, a sale.) 
** AIR 1934 Lah 823 (824). (Land worth Rupees 300 transferred for Rs. 140 due on account plus Rs. 142 
cash plus land worth Rs. 18 only — Held, a sale.) ** AIR 1915 Lah 218 (220) : 1915 Pun Re No. 82 (DB). 
(Rs. 3,900 cash and land worth Rs. 1,100 — Note a sale.) 


6. (1913) 19 Ind Cas 301 (302) (Lah) ** 1900 Pun Re No. 97, Pages 391 (392), 
7. AIR 1925 Lah 326 (327). 
8. ILR (1957) Mys 167 (169, 170). 
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a plot worth Rs. 1,740 belonging to a municipal corporation was exchanged for a plot 
worth Rs. 800 belonging to another party who was required to pay the difference to the 
corporation. It was held that the transaction was an exchange and not a sale and hence the 
corporation was competent to enter into it. 
4. Mutual transfer of ownership necessary. 
A transaction between A and B is not an exchange unless :— 

(1) there is a transfer of ownership by A to B, and 

(2) there is a transfer of ownership by B to A.(1) 

Where a transaction does not constitute a transfer of property at all it cannot be an 
exchange. Thus, a transaction which is a family arrangement is not an exchange.(2) As 
seen in Note 4 on S. 5, such arrangements are merely acknowledgments of pre-existing 
titles and do not involve any transfer of property from one person to another. Where A 
allowed B to cultivate his occupancy holding X and B allowed A to cultivate his occupancy 
holding y, each finding the land of the other more conveniently situated than his own but 
the record remained unchanged and each paid rent for the land he cultivated in the name of 
the other, it was held that there was no transfer of ownership, by the one to other and that 
the transaction was not an exchange.(3) 

Where there is a transfer of ownership by one of the parties only, and not by the other 
the transaction is not an exchange, as there is no mutual transfer of ownership. Thus, where 
A and B hold decrees against each other and settle their claims by a document under which 
A transfers a property to B, and B merely gives up his claim against A under his decree, 
there is no mutual transfer of ownership and the transaction is not an exchange. (4) Simi- 
larly, where A surrenders his lease-hold interest to his landlord in consideration of another 
lease given by the latter of other property, there is no mutual transfer of ownership inas- 
much as a surrender is merely acceleration of the reversion and not a transfer of any inter- 
est.(5) So also, where a husband transfers land to his wife for use by her during her lifetime 
and he gives up her right to future maintenance.(6) 

5. Partition is not exchange. 


As seen in Note 4 on S. 5, a partition of undivided property between cosharers or co- 
owners operates as a transfer of property within the meaning of this Act. Each sharer gives 
up in favour of the others his interests in the portions of the undivided property other than 
that which falls to his share. In this sense it may be said that partition operates as a mutual 
transfer of property. But a partition is nevertheless not an exchange within the meaning of 


Section 118 — Note 4 


1. AIR 1958 Andh Pra 743 (750) : ILR (1958) Andh Pra 525. (When the parties to the two transactions are 
not the same, there is no exchange.) ** (1907) 11 Cal WN 324 (344) (DB) ** AIR 1920 Oudh 182 (183). 


2. AIR 1928 All 641 (643) : 51 All 79 (FB). 
3. AIR 1923 Nag 144 (144, 145). 

4. (1907) 11 Cal WN 342 (344) (DB). 

5. (1900) 6 Cal WN 905 (910, 911) (DB). 


6. AIR 1922 Mad 311 (313) : 45 Mad 612 (FB) ** AIR 1949 All 204 (205) : ILR (1949) All 400 (DB) 
(Transfer of share in villages in favour of wife in lieu of kharch-i-pandan — Held, it was not possible for 
the vendee to transfer ownership of her kharch-i-pandan which was in the nature of personal allowance — 
There was no mutuality about the transaction.) 
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the section(1) The reason for this view has been given by Ameer Ali, J., in Gyannessa v. 


Mobarakannessa(2) as follows : 
“Section 118... is not applicable to cases where some of the co-owners possessing an undi- 
vided share in several properties take by arrangement a specific property in lieu of their shares in all. 
Section 118, as its language shows, refers to cases where two persons owning two specific properties 


transfer or convey their respective ownership one to the other.” 

The reason so given does not, it is submitted, express the principle correctly. In the 
undermentioned case(3) where A and B were co-owners of property X, and B was the sole 
owner of property Y, and B transferred to A property Y in consideration for A giving up his 
rights in property X in favour of B, it was held by the same High Court that the transaction 
was an exchange. Though B in the case was the owner of the specific property Y, A was not 
the owner of the property X and under the section as interpreted in Gyannessa’s case(4) the 
transaction would not be an exchange. _ 

The true reason seems to be that the transaction contemplated by the section is a 
mutual transfer brought about in pursuance of an agreement between the parties(5) and a 
partition is not such a transaction. The right to partition is a legal incident of undivided 
property and the effect of the definition and specification of the shares in pursuance of that 
right operates as a mutual transfer between the parties. The mutual transfer of property in 
such case is brought about as a consequence of the definition and specification of shares 
which is a legal incident of undivided property, and not as a consequence of an agreement 
to transfer property.(6) : a Be 

A transaction of exchange cannot be made synonymous with partition. Expression 
“Ewaj” or “exchange” in the deed of exchange would not be used to mean amicable parti- 
tion.(7) l ‘ 

Where under a compromise decree, co-owners of undivided property took specific 
portions therein in lieu of their undivided interest in the whole property, it was held by the 
Patna High Court that the compromise did not amount to’ any transfer of property at all and 
was therefore, not an exchange.(8) Their Lordships purported to follow the decision in 
Gyannessa’s case referred to above, though, actually, in that case, it was held that a parti- 
tion was not an exchange, notwithstanding it was a transfer of property. 

6. Two sale deeds, if may constitute exchange. 

The fact that two deeds, one by A in favour of B and the other by B in favour of A, are 

= —_—___ ii ai 
Section 118 — Note 5 
1. (1969) 71 Bom LR 165 : 1969 Mah LJ 379 ** (1984) 88 Cal WN 246 (248) ** AIR 1957 Pat 570 (574) ** 


(1898) 25 Cal 210 (215) (DB) ** (1909) 3 Ind Cas 247 (250) (DB) (Cal) ** AIR 1915 Mad 103 (104) : 43 
Mad 849 (DB). 


2. (1898) 25 Cal 210 (215) (DB). 

3. (1901) 5 Cal WN 724 (726) (DB). 
4. (1898) 25 Cal 210 (215) (DB). 

5. AIR 1920 Oudh 182 (183). 


6. AIR 1966 Mad 419 (422) : ILR (1967) 2 Mad 555, (The whole of this paragraph was quoted as “instruc- 
tive” and “an expansion of the reasoning of Macpherson J., in (1898) 25 Cal 210”) 


7. (1984) 88 WN 246 (248). 
8. AIR 1937 Pat 232 (234) (DB). 
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described as sale deeds, is not conclusive on the question whether they are really sale deeds 
or constitute an exchange. The question must be decided having regard to all the circum- 
stances of the case(1). Where the deeds form part of the same transaction, and no cash 
consideration passes between the parties, the deeds really constitute only a mutual transfer 
of ownership of one property for another, and therefore constitute only an exchange.(2) 
The fact that the value of the properties mutually transferred was fixed by the parties does 
not necessarily make the transaction mutual sales of property, for exchange of properties 
are always made having regard to their value.(3) It has been held by the High Court of 
Allahabad, that S. 92 of the Evidence Act does not, in view of the decision of their Lord- 
ships of the Privy Council in Hanif-un-nissa v. Faiz-un-nissa.(4) preclude the admissibility 
of extrinsic evidence to show that two documents purporting to be separate sale deeds are 
in reality part and parcel of the same transaction.(5) A contrary view has been held by the 
High Court of Bombay in the undermentioned case. (6) It is submitted that the Allahabad 
view is correct. 

To constitute an exchange between two persons they must be owners of properties 
sought to be exchanged. If one person has not become the owner of the allotted site by 
passing of title in his favour, he cannot exchange that site with another site belonging to 
another person.(7) 

7. “Ownership of one thing for the ownership of another.” 

A thing is not necessarily property. Things which are res nullius are not property. It is 
only a thing which is the subject of ownership by a person that is in law, property. The 
words ownership of a thing in the section are merely equivalent to property. But the expres- 
sion ownership of a thing is used instead of the word property in view of the words “neither 
thing or both things being money only.” It would be an inappropriate use of words to say 
“neither property or both properties being money only.” 

The word thing includes both tangible and intangible things. Thus, the transfer of a 
proprietary interest in certain land for the equity of redemption in respect of another land is 
an exchange within the meaning of this section.(1) So is the transfer of a debt in consider- 
ation of the transfer of the equity of redemption in certain property.(2) So also, is the trans- 


Section 118 — Note 6 
1. AIR 1919 Lah 246 (247). 
2. AIR 1938 All 229 (230) (DB) ** 1900 Pun Re No. 97, Pages 391 (393) ** AIR 1919 Lah 246 (247). 
3. AIR 1938 All 229 (DB) ** AIR 1919 Lah 246 (247). 


[But see AIR 1914 Mad 489 (492). 37 Mad 423 (DB). (Where values are fixed it is a sale — This decision 
is no longer good law in view of the Full Bench decision in AIR 1922 Mad 311.)]} 


4. (1911) 33 All 340 (341) : 38 Ind App 85 (PC). 
5. AIR 1927 All 696 (697) : 50 All 59 (DB). 


[See also AIR 1929 All 63 (64). (On the completion of the transaction of exchange, right to property 
becomes vested in the parties.)] 


6. (1906) 8 Bom LR 287 (287) (DB). (Case before Transfer of Property Act applied to Bombay.) 
7. (1971) 2 Mys LJ 117 (DB). 
Section 118 - Note 7 
1. AIR 1915 Oudh 149 (150) : 18 Oudh Cas 109 (DB). 
2. AIR 1914 Mad 489 (492) : 37 Mad 423 (DB). 
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fer of a right to enforce a charge for maintenance for the transfer of ownership of the 
property.(3) A right to sue or to take proceedings cannot be the subject of ownership and 
cannot be transferred. A transfer of property in consideration of the transferee forbearing to 
sue to set aside a certain sale is not a mutual transfer of property and is therefore not an 


exchange.(4) 
8. “Both things being money only.” 


See Note 2 
9. Mode of effecting exchange. 


The second paragraph of the section provides that an exchange of property can be 
made in the same manner as a sale of such property. Thus, where the property is goods as 
defined in the Sale of Goods Act, 1930, an exchange can be effected in the same manner as 
a sale of goods under that Act, namely, by a contract for the exchange of the goods. Such a 
contract may be made in writing or by word of mouth or partly in writing and partly by 
word of mouth or may be implied from thé conduct of the parties. 

Where the property sought to be transferred in completion of exchange is immovable 
property, the formalities necessary to be observed under S. 54 for a sale of such property 
must be observed. Otherwise no title will pass to the transferee under the transfer. The use 
of the word only in the section excludes the possibility of title being acquired to immovable 
property within the statutory period by any other process than that laid down in the sec- 
tion.(1) Thus, in the case of tangible immovable property of the value of one hundred 
rupees and upwards, or in the case of a reversion or other intangible thing, the transfer by 
way of exchange can be made only by a registered instrument.(2) And in the case of tan- 
gible immovable property of a value less than one hundred rupees, a transfer by way of 
exchange can be made either by a registered instrument or by delivery of the property.(3) 
Under the old rule of Hindu law, a transfer of property need not be in writing.(4) The Act 
has, in this respect abrogated the said rule. Oral exchange is not permissible in view of 
amendment of S. 49 of the Registration Act brought about by Act No. 21 of 1929 which by 
inserting in S. 49 the words “or by any provision of the Transfer of Property Act, 1882” has 
made it clear that the documents of which registration is necessary under the Transfer of 


na 


3. AIR 1928 All 204 (205) (DB). 
4. AIR 1931 Mad 140 (143) : 54 Mad 163 (DB). 
Section 118 — Note 9 


1. AIR 1974 Orissa 162 (164) : 39 Cut LT 1196 ** AIR 1916 Mad 214 (217) (DB) ** (1911) 33 All 728 
Seat weed (Where the law prescribes a particular mode of transfer, such transfer can be effected only in 
at mode. 


2. (1969) 1 Andh LT 150 ** AIR 2009 Bom 93 ** AIR 2008 (NOC) 1874 (HP) ** AIR 2006 Sikkim 25 ** 
AIR 2002 P & H 290 ** 2000 AIHC 1951 (1954) Ghar) ** AIR 1946 All 125 (125, 126). (A delivery to 
validate an exchange must be a physical and not a constructive delivery — Exchange of share of two pies 
ina mahal.) ** AIR 1916 Mad 821 (821) : 38 Mad 519 (DB) ** AIR 1925 Mad 1174 (1174). (Formalities 
under the section cannot be avoided by calling a trarfsaction by a particular name under Hindu law.) ** 
AIR 1914 Lah 108 (108). (Unregistered deed of exchange ineffective.) ** (1909) 4 Ind Cas 1004 (1004) 
(Lah). (Do.) ** AIR 1927 Lah 90 (91). (Do.) ** AIR 1940 Lah 311 (312). (Do.) 

See Clause (2) of S. 54. (Intangible property — Registered document n ee 
(492, 493) : 37 Mad 423 (DB). (Do.) m 9 ——— E 


3. 1960 Pat LR 159 (162) ** AIR 1926 Mad 543 (544) ** AIR 1932 Oudh 135 (136) (DB). 
4. (1862) 1 Mad HCR 100 (100) (DB). 
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Property Act but not under the Registration Act falls within the scope of S. 49 and if not 
registered are not admissible as evidence of any transaction, affecting any immovable prop- 
erty comprised therein and do not affect any immovable property.(5) There was oral ex- 
change of land between parties. Subsequently factum of oral exchange was admitted by 
parties by executing document. Possession of land was handed over by plaintiff to defen- 
dant. Revenue record was showing him in possession of land since long. For all intents and 
purposes, oral agreement between parties had been fully acted upon. May be out of abun- 
dant caution, parties decided to execute document. It was not instrument of exchange. No 
new right or title was conveyed by said document. It would not, therefore, require compul- 
sory registration.(6) 

Where the parties had decided to transfer their rights in the respective plots situate in 
two villages apparently for the sake of convenience in cultivating those plots by them, they 
had effected the transfer by exchange of their respective plots, mere mentioning the sale 
consideration in the sale deed in question would not necessarily mean that the transaction 
was not one of exchange but of sale.(7) However, in undermentioned case.(8) ‘R’ and ‘G’ 
were adjacent owners. Survey entries in respect of their plot numbers were wrongly made 
in survey record of rights. Plot over which ownership and possession vested in ‘R’ was 
recorded in name of ‘G’. Document executed between parties acknowledging factum of 
possession of their correct plot numbers. There was no exchange of ownership or transfer 
of property by this document. Said document would be construed as acknowledgment of 
possession and not as exchange. It would be admissible without being registered. 

An exchange may be effected by a single instrument. It is not necessary that there 
should be two separate deeds of transfer of property.(9) However, there is nothing in law 
which prevents an exchange being brought into existence by two documents.(10) Where, 
two separate documents are executed, each party has been held to acquire a good title as 
soon as the particular document in his favour is executed and, where necessary, registered. 
Thus, if A and B agree to execute separate sale deeds by way of exchange, title will pass to 
B as soon as A has duly executed his deed in favour of B, notwithstanding that B has not 
executed a similar deed in favour of A.(11) A contrary view has been held in the 
undermentioned case(12) which lays down that no title passes in such case. 

A deed which simply recites a transaction of exchange that has already taken place 


and provides for a penalty for failure to carry out the arrangement as agreed, is not itself a 
deed of exchange required to be executed in the manner provided for by this section.(13) 


5. AIR 2002 Punj & Har 290 (297) : 2002 (2) Pun LR 467. 

6. AIR 2005 P & H 4. 

7. 1981 All LJ 1239. 

8. AIR 2005 Jha 1. 
9. 1980 Cur LJ (Civ) 330 (332) (Punj) ** AIR 1929 All 63 (64). 

10. 1988 Tax LR 979 (980) (Mad). 

11. AIR 1920 Oudh 182 (184) ** AIR 1929 All 63 (64). 

12. AIR 1954 Orissa 105 (106, 107) : ILR (1953) Cut 706. (The mere fact of exchange of possession cannot 
be sufficient in such a case to complete the passing of title in favour of each other especially when 
properties to be exchanged are each worth more than Rupees 100.) 

13, 1982 All LJ 187. (Document in the shape of admission recording memorandum of exchanging certain 
property and signed only by plaintiff — Not an inter-party document — Document cannot be exchange deed 
and it is not compulsorily registrable.) ** 1891 Pun Re No. 26, P. 148 (149) 
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Inasmuch as only Sections 54, 107 and 123 of the T. P. Act were extended to Punjab, 
it would be incorrect to say that the exchange must take its colour from Section 54 and the 
requirements of Section 54 would per se apply to exchange. That is not so. (14) 

10. Remedy of parties to exchange. 


On the completion, by mutual transfer, of the transaction of exchange, the right to the 
properties respectively transferred, becomes vested in the parties to whom they have been 
transferred, and the party who has failed to obtain possession must sue for possession of the 
property and not for the specific performance of a contract, for a completed transaction of 
exchange is an executed contract and not an executory one.(1) 

Where A, one of the parties to a contract of exchange, has performed his part of the 
contract by executing a transfer of his property to B, the other party, but the latter has not 
done his part of the contract by executing a transfer of his property to A, A’s remedy is only 
to sue B for the specific performance of the contract or for damages for breach of the 
contract. He cannot sue, B for recovery of possession of the property transferred to B.(2) 

Where neither party has performed his part of the contract by executing a transfer of 
his property in favour of the other, it is open to either of them to sue for the specific perfor- 
mance of the contract. But they are not obliged to sue for specific performance, and if one 
of the parties has been deprived of possession of his property by the other, the former is 
entitled to sue for a declaration of title to and for possession of the property.(3) 

An exchange does pass title though the recipient of the title is Benamidar, viz., where 
husband exchanges property and obtains another in the name of his wife as his Benam, the 
transaction does not lose its character as exchange.(4) 


Right of party deprived 4[119. If any party to an exchange or any person 
caer received in ex- claiming through or under such party is by reason ofany 


defect in the title of the other party deprived of the thing 
or any part of the thing received by him in exchange, then, unless a contrary inten- 
tion appears from the terms of the exchange, such other party is liable to him or any 
person claiming through or under him Jor loss caused thereby, or at the option of 
the person so deprived, for the return of the thing transferred, if still in the posses- 
sion of such other party or his legal representative or a transferee from him without 
consideration. ] 


[A] Substituted for the original section by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), 
S. 59. 


os 


14. AIR 1974 Punj 345 (347) : 1974 Pun LJ 341 (DB .) ** 1986 (2) Land LR 646 (647) (Punj & Har) [(Trans- 
action of oral exchange of immovable property of any value could be effected without a registered instru- 
ment in State of Haryana.)] 


Section 118 — Note 10 
1. AIR 1939 All 63 (64). 
2. (1867) 3 Agra HCR 394 (395) (DB). 
3. AIR 1916 Cal 325 (326) (DB). 
4. AIR 1973 Orissa 185 (186) : 39 Cut LT 213 ** AIR 1970 Orissa 203 (204, 205) : 36 Cut LT 551. 
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Synopsis 

1. Legislative changes. (B) Return of the thing. 
2. Scope of the section. 6. Party failing to get possession of property ex- 
3. “Is by reason of any defect in the title of the changed — Nature of remedy. 

other party deprived of the thing.” 7. Exchange void — Property transferred, if can 
4. Defect in title does not ipso facto render com- be got back. 

pleted exchange inoperative. 8. A contrary intention appearing from the terms 
5. Party deprived of the thing obtained in ex- of the exchange. 

change — Nature of remedy. 9. Limitation for enforcement of remedy. 


(A) Compensation. 10. Retrospective operation of new section. 


1. Legislative changes. 

The old section ran as follows : 

“In the absence of a contract to the contrary, the party deprived of the thing or part thereof he has 
received in exchange, by reason of any defect in the title of the other party, is entitled at his option to 
compensation or to the return of the thing transferred by him.” 

The provision was defective in several respects. It related to the rights of a party 
deprived of the thing received in exchange, but did not provide for the rights of transferees 
from such party. Nor did it state whether the right could be exercised by the heirs of the 
party. It did not expressly state whether a return of the thing could be claimed by a party to 
the exchange against a transferee from the other party to the exchange. It gave a right toa 
party to a return of the thing transferred by him, but obviously the thing could not be 


returned unless the other party was in possession of it. The new section has now been 
framed so as to remove these defects.(1) 
2. Scope of the section. 

Under the old Common Law of England, there was implied in every exchange botha | 
condition and a warranty as to title. The breach of the condition as to title gave a right of re- 
entry on the thing exchanged, and the breach of the warranty gave rise to a right to compen- 
sation for the damages sustained.(1) Further, the use of the word “give” or the word “grant” 
in any deed implied a covenant for title. By the Real Property Act, 1845,(2) it was provided 
that “an exchange or a partition of any tenements or hereditaments, made by deed executed 
after the 1st day of October, 1845 shall not imply any condition in law; and the word “give” 
or the word “grant” in a deed executed after the same day shall not imply any covenant in 
law, in respect of any tenements or hereditaments, except so far as the word “give” or the 
word “grant” may, by force of any Act of Parliament, imply a covenant.” The Law of 
Property Act, 1925 (15 Geo. V Ch. 20), has re-enacted the above provision in a wider form, 
so as to include all conveyance of land.(3) 


So far as sales of immovable property are concerned, the law in this country does not 


Section 119 — Note 1 
1. See Report of the Special Committee, 1927, printed at Page 85 (131). 
Section 119 — Note 2 
1. (1572-1616) 76 ER 1114 (1115) : 4 Coke 121, Bustard’s case. (Cited in AIR 1917 Mad 3990.) 
2. 8 and 9 Victoria, Ch 106, S. 3. Referred in AIR 1917 Mad 390. 
3. See S. 59 of that Act. 
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differ from the English law. No conditions are implied in a sale, and S. 55, sub-section (2) 
provides for statutory covenants of title somewhat similar to those provided for by S. 76 of 
the Law of Property Act, 1925, in England. So far, however, as exchanges are concerned, 
this section has adopted the old English Common Law rule and implies both a condition 
and a warranty of title, the one giving rise to a right of re-entry on the thing exchanged and 
the other giving rise to compensation for damages sustained.(4) 

A sale of movable property in this country as well as in England, implies both a 
condition and a warranty as to title.(5) 

This section is not applicable to the Punjab as the Transfer of Property Act has not 
been extended to it. But the principles of this section have been applied to cases arising in 
that Province.(6) 

3. “Is by reason of any defect in the title of the other party deprived of the thing.” 

The deprivation contemplated by the section is an eviction by a title paramount. 

It has been held in the undermentioried case(1) by the Lahore High Court that the 
deprivation must be a complete and permanent dispossession of the thing. Where, there- 
fore, A and B exchanged certain properties, and the property got by A was entered upon by 
a mortgagee from B’s brother under a mortgage given before the date of exchange, it was 
held that As dispossession was not complete and permanent, that A was still owner of the 
property and that the section had, therefore, no application. 

It has been held in the undermentioned case(2) that the remedies provided by this 
section may be available even where the party is not deprived of the thing subsequent to the 
exchange, but, having done its own part of the exchange, the party was not transferred the 
thing due to it by the other party. Though this section does not apply to such cases, there 
being no completed transfer of exchange, the principle of this section may be extended 
thereto. 

The right of pre-emption comes within the words “any defect in the title” in section 
119(3). 

The phrase used in S. 119 ‘defect in title’ is to be confined to the date of entering into 
transaction by the parties. Where there was no defect in title of the owner of the property 
which he had given to respondent in exchange, and the land was lost due to the legal effect 
of the provisions contained in the Maharashtra Restoration of Lands to Scheduled Tribes 
Act, 1974, S. 119 would not at all be attracted.(4) 

The sine qua non of the applicability of S. 119 of the Act is a party to the exchange 
losing possession by virtue of the ‘defect in title’ of the propety or thing received in ex- 
er 

4. AIR 1917 Mad 390 (392) (DB). 
5. See S. 14 of the Sale of Goods Act, 1930. Sale of Goods Act, 1893 (56 & 57 Vict., Ch. 71.) 
Halsbury, Laws of England, Vol. 25, Pp. 153, 154, 
6. AIR 1934 Lah 934 (935) ** AIR 1917 Lah 164 (165) : 1917 Pun Re No. 51 (DB). 
Section 119 — Note 3 
1. AIR 1934 Lah 934 (935). 
2. AIR 1956 Mad 285 (287) : (1956) 1 Mad LJ 335. 
3. (1969) 71 Pun LR 354. 
4. 1992 (1) Mah LR 407 (415) (Bom). 
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change. If somebody forcibly dispossesses a person who has taken a property or thing in 
exchange by him he cannot by invoking S. 119 of the Act seek recovery of the property or 
thing, which he gave in exchange to the other party.(5) 

4. Defect in title does not ipso facto render completed exchange inoperative. 

The mere fact that there is a defect in the title of one of the parties to the exchange, 
does not render a completed exchange inoperative. If the other party is deprived of the 
property by reason of such defect, he would have the remedy provided for by this section, 
namely, to the return of the thing transferred by him or to compensation, but until such 
deprivation the exchange remains valid.(1) Where the manager of a joint Hindu family 
exchanged family property with a third person, it was held that, assuming that the manager 
was not authorised to make the exchange by reason of its not being advantageous to the 
family, the exchange could not be considered to be inoperative as long as the transaction 
was not challenged by other members of the family.(2) 

Where the title of a party to an exchange is initially defective, but subsequent to the 
exchange, such party acquires a full title to the property, the other party is, by virtue of 
S. 43, entitled to the benefit of such acquisition.(3) 

5. Party deprived of the thing obtained in exchange — Nature of remedy. 

The party deprived of the thing obtained by him in exchange, by reason of the defect 
of title to the other party, is entitled to two remedies in the alternative : 

(a) Compensation from the other party for the loss caused by the deprivation of the 
property. 

(b) Return of the thing transferred by him, if it is still in the possession of the other 
party or his legal representative or a transferee from him without consideration. 

(A) Compensation. 

The amount of compensation would ordinarily be the value of the property of which 
the party was deprived. If the property has been valued in the deed of exchange itself, such 
value would furnish a basis for fixing the amount of compensation.(1) 

(B) Return of the thing. 

The right to a return of the thing transferred by way of exchange implies a cancella- 
tion of the bargain, so as to place the parties in the position they were before the transac- 
tion. Where a party is deprived of a portion of the property got by him, he must, if he wishes 
to obtain return of the thing transferred by him, give up the portion of the thing got by him 
of which he was not deprived. He cannot retain such portion and ask for other property 
equivalent to the portion lost, for, he cannot in such a case be said to have cancelled the 
bargain. If he retains such portion, his only remedy is to claim compensation for the loss of 


5. AIR 2004 AP 106. 

Section 119 — Note 4 
1. AIR 1929 All 63 (64) ** AIR 1940 All 478 (480). 
2. AIR 1929 All 63 (64). 
3. AIR 1921 Cal 748 (749) (DB). 

Section 119 — Note 5 
1. AIR 1917 Lah 164 (166): 1917 Pun Re No. 51 (DB). 
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the other portion.(2) 


Where the guardian of a minor exchanges his property for another, and he is subse- 
quently deprived of the property got by him, the remedy of the minor is not to set aside the 
alienation, but to claim under this section that the thing transferred by the guardian should 
be returned to him or that he should be compensated for the loss.(3) 

The right to get the return of the thing transferred under Section 119 will certainly 
take into its fold the right to retain the same if such property were to continue in the posses- 
sion of a person who was deprived of his possession due to defect in the title of the other 
party to the exchange.(4) 

Where the parties orally agreed to exchange the lands and plaintiff was put in posses- 
sion, however, due to defect in title of defendant, in regard to portion of land, the plaintiff 
was deprived of that portion of land, the defendant was liable to return to the plaintiff to the 
extent of that portion, and suit for declaration of title to the suit land was entitled to be 
decreed when plea of the defendant that plaintiff was in possession of land as lessee-at-will 
was found to be false.(5) 

See also Note 3 

6. Party failing to get possession of property exchanged — Nature of remedy. 

Where a transaction of exchange is completed, the right to the property exchanged 
becomes vested in the party to whom it has been transferred. His remedy, if the other fails 
to give him possession thereof, is to sue for possession on the basis of his title. He cannot 
sue for the specific performance of a contract, as, after a completed exchange, there is no 
executory contract of which specific performance can be ordered.(1) 

The principle of the section is applicable where a party is unable to obtain possession 
of the property exchanged in his favour on account of defect in title of the other party.(2) 

In such situation he is entitled for return of property transferred by him.(3) 

7. Exchange void — Property transferred, if can be got back. 

Where properties have been mutually transferred by parties by way of exchange, and 
the exchange is for some reason void, either of them can ordinarily recover from the other 
the property transferred by him. But where the exchange is void as being prohibited by law, 
the parties are in pari delicto and the Court will help neither party in getting back his 
property from the other, the maxim applicable in such a case being “in pari delicto potior 
po 

2. AIR 1952 Mad 602 (603) : (1951) 1 Mad LJ 701. (Where A is deprived of a portion of the property got by 
him in exchange from B, but the Property transferred by A to B has passed out into the Possession of the 
trespasser A is not entitled to the return of the property under S. 119. His only remedy is to claim compen- 


sation from B for the loss suffered.) ** (1899) 9 Mad LJ 137 (138) (DB). (Obiter.) ** AIR 1917 Lah 164 
(165, 166) : 1917 Pun Re No. 51 (DB). 


3. AIR 1924 Bom 517 (518) (DB). 
4. AIR 1979 Mad 285 : (1979) 92 Mad LW 400. 
5. AIR 1994 SC 1653 (1654). 
Section 119 — Note 6 
1. AIR 1929 All 63 (64). 
2. AIR 1975 Orissa 73 (78) : (1974) 1 Cut WR 234. 
3. AIR 2001 All 139 (DB). 
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est conditio possidentis (in equal fault the condition of the possessor is more favourable).(1) 
8. A contrary intention appearing from the terms of the exchange. 


The condition and warranty as to title is by virtue of this section implied in an ex- 
change only where no contrary intention has been expressed in the terms of exchange. In 
fact, the general rule regarding covenants in law is that they are intended to be operative 
only when the parties themselves have omitted to enter into any contract respecting the 
matters to which such covenants relate. The moment such a contract is entered into by the 
parties, the covenants in law cease to have any effect, even though the contract between the 
parties expressly provides only for some of the matters covered by the covenants in law and 
is silent as to the rest.(1) The principles that “an express covenant will do away of all 
implied ones’’(2) applies in such a case and the contract alone will regulate and govern the 
liabilities of the parties.(3) In Aspdin v. Austin(4) Lord Denman observed : 


“Where parties have entered into written engagements with expressed stipulations, it is mani- 
festly not desirable to extend them by any implications; the presumption is that, having expressed 
some, they have expressed all conditions by which they intend to be bound under that instru- 
MIGHE ass It is one thing for the Court to effectuate the intention of the parties to the extent to 
which they may have, even imperfectly, expressed themselves, and another to add to the instrument 
all such covenants as, upon a full consideration, the Court may deem fitting for completing the inten- 
tions of the parties, but which they, either purposely or unintentionally, have omitted. The former is 
but the application of a rule of construction to that which is written, the latter adds to the obligations 
by which the parties have bound themselves, and is, of course, quite unauthorised, as well as liable to 
great practical injustice in the application.” 

Thus, where in an exchange between X and Y, Y executed a security bond in favour of 
X binding himself to pay an amount not exceeding Rs. 4,014.8.6 at the rate of Re. 1.4.0 per 
kuli for the land that might go out of X’s possession, and X, being deprived of the land 
transferred to him, sued Y to recover his own land, it was held that the express terms of the 
above security bond superseded the rights of the parties under this section and hence X was 
not entitled to claim the return of the land given by him.(5) 

The intention to abrogate the statutory implied covenant must, however, be clear and 
unambiguous. Where a clause in a deed of exchange was to the effect that “neither party 
would have any claim against the other contrary to the terms of the exchange”, it was held 
that the clause did not amount to a clear expression of a contrary intention and did not take 
away the warranty implied by the section.(6) 


Section 119 — Note 7 
1. AIR 1921 Oudh 132 (132). 
Section 119 — Note 8 
1. (1898) 21 Mad 69 (73) (DB). 
[See also (1838) 44 RR 819 (923) : 4 Bing (NC) 678, Line v. Stephenson.]. 


2. (1599) 76 ER 1056 (1057) : 4 Co Ren 80b, Nokes v. James. (Cited in 21 Mad 69.) ** (1799) 5 RR 521 
(531) : 2 Bos & P. 13, Browing v. Wright ** (1898) 21 Mad 69 (73) (DB). 


3. (1898) 21 Mad 69 (73) (DB). 
4. (1844) 114 ER 1402 (1407) : 5 QB (NS) 671. 
[See (1880) 2 Mad 239 (262) (PC).] 
5. (1898) 2! Mad 69 (73) (DB). 
6. AIR 1917 Lah 164 (165) : 1917 Pun Re No. 51 (DB). 
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9. Limitation for enforcement of remedy. 


As has been seen in Note 2, this section implies a condition and a warranty as to title. 
A suit for a return of the thing exchanged can only be based on a breach of the condition as 
to title implied in the exchange, and will consequently be governed by Art. 66 of the Limi- 
tation Act, 1963, corresponding to Art. 143 of Act of 1908.(1) A suit for compensation for 
the loss suffered by the deprivation of the thing exchanged was held to be really a suit on a 
contract to indemnify and governed by Art. 83 of the Limitation Act, 1908, or, where the 
exchange is by a registered document, by Art. 116 read with Art. 83 of that Act.(2) 

Where there is an express contract in the deed of exchange between A and B that each 
should make good to the other any loss that may be sustained by the other, by giving him 
other property of equal value, a suit by A, on being deprived of his property, against B for 
compelling the latter to give him other property in performance of the contract is one for 
the specific performance of a contract and will be governed by Art. 54 of the Limitation 
Act, 1963.(3) : 

10. Retrospective operation of new section. 


This section is not retrospective in its operation. It does not affect the terms and inci- 
dents of any exchange made or effected before the 1st April, 1930 or any right, title, or 
obligation or liability acquired, created or incurred before such date.(1) Where the ex- 
change was effected before 1st April, 1930, but the deprivation of the thing exchanged by 
a party took place after 1st April, 1930, the section that would govern the rights of parties 
would be the old section and not the new.(2) 

In cases where the old section applies, it has been held by the Madras High Court that 
the remedy for return of the thing is available even against a bona fide purchaser for value 
from the other party to the exchange, on the ground that the transferee could have no better 
title than his transferor.(3) A contrary view has been taken by the Judicial Commissioner’s 
Court of Nagpur(4) and by the High Courts of Andhra Pradesh(5) and Lahore,(6) namely 
that even under the old section, the remedy was not available against a bona fide purchaser 
for value. 


Section 119 — Note 9 


1. (1907) 30 Mad 316 (319) (DB). (In AIR 1920 Mad 634, this case is treated as Overruled in AIR 1918 PC 
151 on a different point.) ** AIR 1920 Mad 812 : 43 Mad 690 (DB). 


2. (1908) 31 Mad 452 (453) (DB). 
3. (1899) 9 Mad LJ 137 (140) (DB) ** (1889) 11 All 27 (31) (FB). 
Section 119 — Note 10 
1. AIR 1940 Mad 426 (427). 
2. AIR 1940 Mad 426 (427). 
3. AIR 1940 Mad 426 (427) ** AIR 1920 Mad 812 (812) : 42 Mad 690 (DB). 
4. AIR 1934 Nag 61 (62) : 30 Nag LR 208. 


5. AIR 1959 Andh Pra 384 (386) : (1959) 1 Andh WR 411 (But where an exchange creates estates which 
would terminate on the happening of a condition subsequent and on the happening of such an event one of 
the parties loses its interest, the transfer in favour of the other party also fails and a transferee from the 
latter cannot set up the exchange as defence.) 


6. AIR 1934 Lah 934 (935, 936). 
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So, also, it has been held in the undermentioned case(7) that the assignee of a party 
cannot maintain a suit against the other party for the return of the thing which his assignor 
had transferred to the other party, as the old S. 119 conferred rights on the party himself and 
not on the assignee. 


Rights and liabilities 120. Save as otherwise provided in this Chapter, each 
of parties. party has the rights and is subject to the liabilities of a 
seller as to that which he gives, and has the rights and is 
subject to the liabilities of a buyer as to that which he takes. 
Synopsis 
1. Principle and scope. 


2. Right of pre-emption on exchange. 
3. Lien for the purchase-money. 


1. Principle and scope. 

As has been seen in Note 1 on S. 118, an exchange is, except in certain respects, akin 
to a sale. Each party to an exchange can be regarded as a buyer in respect of the thing he 
receives and as a seller in respect of the thing he parts with. It, therefore, naturally follows 
that each party should have the rights and be subject to the liabilities of a buyer in respect of 
the thing he receives and those of a seller in respect of the thing he parts with. The present 
section accordingly defines the rights and liabilities of each party to an exchange in terms 
of buyer and seller.(1) 

Where the subject-matter of the exchange is immovable property, the rights and li- 
abilities of the parties will be governed by S. 55. Where the subject-matter of the exchange 
is movable property, the rights and liabilities of the parties will be governed by Chap. VII 
of the Contract Act (IX of 1872), which is now substituted by the Sale of Goods Act (III of 
1930). i 

The rights and liabilities of the buyer and the seller under S. 55 are subject to con- 
tracts to the contrary, and the rights and liabilities of the buyer and seller under the Sale of 
Goods Act are subject not only to express contracts to the contrary but also to the course of 
dealing or usage to the contrary. (See S. 62 of the Sale of Goods Act.) 

Where, in the city of Tuticorin, there was a custom among cotton dealers that dealers 
delivering cotton to owners of cotton presses with or without a special contract were en- 
titled to get in return the same quality and weight of duly pressed clean cotton, it was held 
that so soon as the cotton was delivered to the owners of the press the property in the cotton 
passed to them and that if it was destroyed by fire thereafter, they should bear the loss, and 
should pay to the dealers the price of the cotton delivered by them.(2) 


7. AIR 1949 Mad 715 (715). (Section 120 cannot be construed to confer on an assignee of the “party” within 
the meaning of S. 119 rights which S. 119 conferred on that party.) 


Section 120 — Note 1 
1. AIR 1923 Lah 456 (457). (Stamp duty on an exchange is same as that on a sale.) 
2. (1888) 11 Mad 459 (468, 469) (DB). 
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2. Right of pre-emption on exchange. 

It has been seen in Note 3 on S. 113 that an exchange is not a sale and that conse- 
quently no right of pre-emption can be claimed on the basis that the transaction is a sale. 
But the question arises whether the fact that under this section the liability of a party who 
takes in an exchange is his liability to the other ina sale, will enable a third person to claim 
a right of pre-emption against such party. It has been held that it will not.(1) The reason is 
that the rights and liabilities of the buyer and seller, referred to in the section are those 
which are enforceable inter se between them and not those which third parties may have 
against the parties to the sale. Consequently, the liability of a party who takes in an ex- 
change is his liability to the other party to the exchange and not to any third party.(2) 

3. Lien for the purchase-money. 

Under S. 55, sub-section (6), clause (b) a buyer is entitled to a charge on the property 
sold, for the amount of the purchase-money he has paid to the seller in anticipation of 
delivery. But in an exchange there cannot arise any question of payment of purchase-money 
and, therefore, no party can claim under this section a charge over other’s property as 
provided for in S. 55, sub-section (6), Cl. (b)(1). 

For the same reason a party to an exchange invoke the principle of S. 55, sub-section 
(4), Cl. (b) and claim a charge for any money that may be due under such exchange.(2) 


Exchange of money. 121. Onan exchange of money, each party thereby war- 
rants the genuineness of the money given by him. 


Synopsis 


1. Scope of the section. 
2. “Money.” 
1. Scope of the section. 

_ The general principle is that a person cannot convey to another any better title to a 
thing than he himself has to it.(1) The principle does not, however, apply to money which 
is legal tender. The mere delivery of money to a person conveys a perfectly valid and 
indefeasible title to it.(2) There is, therefore, no question, in an exchange of money, of any 


—_—————$<< 
Section 120 — Note 2 
1. AIR 1924 All 390 (391) : 46 All 359 (DB) ** AIR 1937 All 665 (667) (DB). 
2. AIR 1924 All 390 (391) : 46 All 359 (DB). 
Section 120 — Note 3 
1. AIR 1916 Mad 821 (822) : 38 Mad 519 (DB). 
2. (1912) 16 Ind Cas 109 (DB) (Mad). 


[See also AIR 1937 All 39 (42) : ILR (1937) All 153 (DB). (Provisions of Ss. 120 and 55 (4) (b) apply to 
private transfers and not to decrees based on award which itself contains charges.)] 
Section 121 — Note 1 
1. See Section 27 of the Sale of Goods Act, 1930. 
2. (4901) 25 Bom 702 (705) (DB) ** 1878 Pun Re No. 73, Page 235 (237) (DB). (The title of the bona fide 
holder for consideration of a currency note does not become defective by reason of a defect in the title of 
a previous holder.) ** 1890 Pun Re No. 83, Page 259 (261) (DB). 
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party being deprived of the thing by reason of any defect in the title of the other party, and 
there is, therefore, no scope for the applicability of S. 119 to such a case. 


But a person who gives money as legal tender is, on general principles, answerable 
for the money being really a legal tender as it purports to be.(3) This is the principle that is 
found enacted in this section. 


2. “Money.” 


Money does not include anything which is not legal tender. It includes current coin of 
the reali and all things which are “accustomably transferable in the country in the same 
manner as cash”(1) Budashahi coins of Baroda which were not, by law, made legal tender 
in British India were held not to be “money” in British India.(2) 


It has been held in the undermentioned case(3) that it is not necessary in order to 
constitute a thing money that it should be a legal tender receivable at a value in rupees fixed 
by law. Where a coin has a current value, attaching to it as coin, and not merely by weigh- 
ing them as lumps of gold or silver, it is money. 


CHAPTER VII 
OF GIFTS 


“Gift” defined. 122. “Gift” is the transfer of certain existing movable 
or immovable property made voluntarily and without con- 
sideration, by one person, called the donor, to another, called the donee, and ac- 
cepted by or on behalf of the donee. 
Acceptance when to be made.— Such acceptance must be made during the lifetime 
of the donor and while he is still capable of giving. 


It the donee dies before acceptance, the gift is void. 


Synopsis 
1. Scope of the section. 7. “Accepted by or on behalf of the donee.” 
2. “Without consideration”. 8. Donor dying before acceptance. 
2A. Agreement to give. 9. Accepted gift is complete though deed is regis- 
3. Competency to give. tered later. 
4. Competency to receive. See Note 6 on section 123. 
5. “Person.” 10. Donee dying before acceptance. 
5A. Gift to Hindu idol, etc. 11, Advancement. 
6. “Existing movable or immovable property.” 12. Gift to a persona designata. 


[See also (1878) 3 Cal 379 (382) (DB). (The change of Government currency note for money is 
not sale.)] 


3. (1814) 15 RR 561 (564, 566) : 5 Taunt 488, Jones v. Ryde. 
Section 121 — Note 2 

1. (1901) 25 Bom 702 (705) (DB). 

2. (1901) 25 Bom 702 (705, 706) (DB). 

3. (1873) 5 NWPHCR 187 (188) (DB). 
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13. Gift for unlawful objects. 17A. Gift or settlement. 

14. What passes under a gift. 18. Gift is irrevocable — See S. 126. 
15. Gift or trust. See also S. 129 and Notes thereon. 
16. Gift or sale. 19. Muhammadan. 

17. Gift or will. 20. Hindu law. 


1. Scope of the section. 


This section deals with gifts inter vivos. A gift is a gratuitous transfer of property 
from one person to another.(1) It is an act whereby anything is voluntarily transferred from 
the true possessor to another person, with the full intention that the thing shall not return to 
the donor and with the full intention on the part of the receiver to retain the thing entirely as 
his own without resorting it to the giver.(2) The original owner completely divests himself 
of his rights, the donor ceases to exist and donee comes into being qua the gifted property 
and rights once lost cannot be revived or regained.(3) Thus, Section 122 of the Transfer of 
Property Act clearly postulates that a gift must have two essential characteristics (1) that it 
must be voluntarily, and (2) that it should be without consideration. This is apart from the 
other ingredients like acceptance, etc.(4) The word “voluntarily” bears its ordinary popular 
meaning, denoting the exercise of an unfettered free will and not its technical meaning of 
“without consideration” as in that case it would amount merely to a senseless repetition.(5) 
But the fact that the transaction of gift was brought about by undue influence does not 
necessarily mean that it was not made voluntarily.(6) But a gift like any other transfer may 
be made either absolutely or conditionally.(7) The condition in a gift deed do not control 


Section 122 — Note 1 


1. “Gifts are always gratuitous; Grants are upon some consideration or equivalent” 2 Blackstone’s Commen- 
taries 440. 


2. Halsbury, Laws of England Vol. 15, Page 399, Para 791 ** 1994 (1) Civ LJ 892 (896) (Orissa). (Gift in 
instant case was not voluntary and without consideration.) ** AIR 1961 Mad 405 (406) : 74 Mad LW 16 
** AIR 1963 Cal 551 (552) (DB) ** AIR 1958 Punj 250 (252, 253) : ILR (1958) Punj 318 (DB). (The fact 
that the shares of the family were transferred, that the transfer was approved in the director’s meeting and 
that in the financial year, the assessee had informed the Income-tax authorities of the transfer of the assets 
and that the shares thus transferred ceased to form the assets of the family, indicated a clear intention to 
relinquish the right of dominion on the one hand and to create it on the other.) ** AIR 1954 Trav—Co 404 
(404) : 1954 Ker LT 234 (DB). (Where no right in the property was reserved in the donor, the fact that 
there was a clause in the deed that the donee should maintain the donor, does not show that the donor 
continued to be the beneficial owner.) ** ILR (1954) Trav-Co 355 (360) (DB). (A gift deed otherwise 
valid does not become invalid because the donor reserves a tight for his life to take the profits of the 
subject of the gift.) 


[See also AIR 1929 PC 77 (80). (In a gift the donor divests himself of property which passes away to the 
donee.) es AIR 1935 Rang 174 (177) (DB). (Execution of deed of gifts by old man who is hale and hearty 
— Held, gift was not brought about by undue influence.)] 


. AIR 1935 Lah 698 (701) (DB). 

. AIR 1981 SC 1274 : 1981 All LJ 467. 

- AIR 1939 Rang 76 (80) : 1936 Rang LR 678. 
. AIR 1945 PC 54 (56) : 72 Ind App 21. 


AIR 1956 Trav-Co 196 (198) : ILR (1956) Trav-Co 606 (DB). (When the clauses of the deed clearly 
indicated the transfer of entire rights of the donor subject to her claim for maintenance, the nomenclature 
of the deed as Bharamelpupathrom could not go to show that the deed was not one of absolute transfer.) ** 
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the passing of the title in favour of the donee. If the donor has voluntarily executed the deed 
and donee has accepted during his lifetime, any condition imposed on the donee for full and 
proper enjoyment of the property gifted becomes void while the validity of the gift deed 
remains intact.(8) Where it is made conditionally the property can be recovered back by the 
donor on breach of the condition.(9) 


The execution of registered gift deed, acceptance of the gift and delivery of the prop- 
erty together make the gift complete. Duly thereafter the donor is divested of his title and 
the donee becomes absolute owner of the property.(10) 


Where persons have been the donor executing the document and the donor has seen 
those persons signing as witnesses, the requirement of attestation is complete.(11) 


Proof by attesting witness will not be necessary, if execution of such document is 
either admitted or formal proof at time of admission of document is waived.(12) 


Gift of immovable property can be made only by execution of registered gift deed, 
attested by two witnesses. Where none of the attesting witnesses is examined to prove 
execution of the gift deed, the deed is not proved and is illegal, null and void.(13) Where 
the donor an aged person was looked after by his grandson’s wife during the last phase of 
his wife, and the donor gifted the property to his grandson, it could not be said that the 
donor executed the gift due to undue influence of the grandson. On the other hand if the fact 
that he was looked after could be a circumstance to generate love and affection towards the 
grandson and his wife.(14) 


Where the donor deposing that she was taken in house of donee wherein ‘Dhooni’ 
was given to her to ward off evil spirit and at that time two gift deeds were executed by 
taking her signatures on pretext that it wereher pension papers and the donor upon knowing 
execution of gift deeds promptly took action to challenge same, it cannot be said that donor 


AIR 1956 Trav-Co 268 (270) : ILR (1956) Trav-Co 292 (DB). (Where the donor without retaining any 
dominion over the corpus has added only a condition that the whole of the usufruct would be in his use for 
lifetime and thereafter to his wife for lifetime, such condition would be perfectly valid.) 


8. (1991) 1 LJR 714 (715) (Kant). 


9. AIR 1927 PC 123 (124, 127) ** AIR 1962 Orissa 130 (131). (If the gift deed starts with a statement that 
it is made with the object of providing for maintenance of the donor, and this statement is followed by 
operative clause, the gift is subject to the liability to maintain the donor.) ** AIR 1961 All 418 (420, 421). 
(Where a person donates a sum of money to Government for building a female hospital in the town, 
building of a female ward attached to the existing Genera! Hospital is a sufficient compliance with the 
original purpose of the donation.) ** AIR 1950 Mad 271 (272) : (1949) 2 Mad LJ 738 ** (1911) 11 Ind 
Cas 634 (635) (DB) (Cal). (Conditional bequest.) ** AIR 1936 All 197 (199, 200) : 58 All 687 (DB). 
(Performance of conditions rendered impossible — Gift fails.) ** AIR 1928 All 699 (702) (DB). (Gift can 
be made with defeasance clause — Consent of donee is unnecessary for the validity of the clause.) 


10. 2001 (3) Mad LW 704 (707) (Delivery of property not proved in instant case). 
11. 1994 (77) Cut LT 1032 (1041). 
12. AIR 2008 Ori 138. 


13. 2000 AIHC 3987 (3994) : 2000 (6) Kant LJ 27 ** AIR 2002 Jha 87 : 2002 AIR Jhar HCR 386. (Executor 
of deed was an old illiterate lady — Natural consequence would have been that her husband ought to have 
attested her thumb impression and identified her — Absence of such identification casts doubt on validity 
of deed — Further, none of co-villagers or relatives were attesting witnesses and deed was witnessed by 
stranger who was from other village — Gift deed cannot be said to be valid.) 


14. AIR 1985 Pat 89 (91) : 1984 Pat LJR 794. 
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had executed two gift deeds voluntarily without undue influence or independent advice 
and, therefore, gift deeds would be liable to be set aside.(15) When no particulars as to 
fraud, undue influence etc. were stated in the plaint and no evidence has been adduced by 
plaintiffs to prove that defendant was in a position to dominate Will of donor and execution 
of gift deed was conscionable then the fact that donor was 85 years of age and he had 
already executed a Will in favour of other person long back in year 1969 or witnesses 
attesting gift deed were not from village of donor or defendant has not been proved to be 
legally adopted son of donor would not mean that gift deed was result of undue influ- 
ence.(16) 

The mere fact that a donee happens to be a Hindu female cannot lead to an inference 
that the gift is a gift for life and not an absolute gift. Each document has to be construed on 
its own terms.(17) Intention of donor is to be ascertained by reading document as a whole.(18) 
Where the positive intention of the donor was that the demised property would not devolve 
on his daughter or his grandsons after their deaths and his intention was to donate the entire 
property to brother’s son and his heirs, it cannot be said to be rash or unconscionable 
document.(19) The conditions in the gift deed do not control the passing of the title in 
favour of the donee. If the donor has voluntarily executed the deed and the donee has 
accepted during his lifetime, any condition imposed on the donee for full and proper enjoy- 
ment of the property gifted becomes void while the validity of gift deed remains infact.(20) 
Condition that donee will not alienate property during lifetime of niece of donor since she 
was given right to possession of property till her death cannot be imposed in view of Ss. 10, 


15. AIR 2008 (NOC) 969 : 2007 (3) Sim LC 357 ** AIR 2004 Raj 196. (Gift deed executed as result of undue 
influence and fraud exercised by donee upon donor — Cancellation of — Proper.) 


16. AIR 2002 HP 131. 


17. AIR 1958 Andh Pra 662 (662) : ILR (1957) Andh Pra 806 (DB). (An absolute estate passes to the donee 
when the land is settled upon her for pasupukumkuma. The words are of sufficient amplitude to convey 
full rights of owenrship. They indicate the intention of the donor to confer an absolute estate on the donee 
and not one which determines with her life.) ** AIR 1958 Orissa 254 (255) : ILR (1958) Cut 234. (Merely 
because a document recites the purpose to be one for maintenance, this cannot be the decisive factor to 
constitute the document as a life grant.) ** AIR 1957 Andh Pra 534 (535) : 1956 Andh WR 533 (DB). 
(Gift to female — No presumption that gift is only of life estate.) ** ILR (1957) Ker 822 (828) (DB). 
(Held, on construction of a gift-deed that the intention of the settlor was to benefit her daughter during her 
lifetime and to give the properties as a vested remainder to sons of the donee.) ** 1957 Ker LT 1119 
(1121). (Where a gift is made in favour of the mother of two minor sons and the document provided that 
“she was to enjoy the property for her life-time without in any way encumbering the same.” it is clear that 
the intention of the donor was to settle the Property on the children with a life estate to the mother.) ** 
AIR 1956 Punj 209 (209) : 58 Pun LR 350 (DB) ** AIR 1944 Pat 371 (373) : 23 Pat 404 (DB). (Nor will 
that conclusion necessarily follow from the fact that no estate of inheritance is expressly conferred. Use 
of word malik mastakil would suggest absolute estate.) 


18. AIR 2004 SC 2665 : 2004 AIR SCW 1433 ** AIR 2007 (NOC) 852 (AP) : 2007 (4) Andh LT 404. (Recital 
in gift deed itself that property was delivered to donee and gift deed was delivered to donee — It is 
sufficient to hold that gift was accepted by donee — Donor did not deny recitals of gift deed — It can be 
safely concluded that gift deed was executed with intention to act upon and it was not nominal document.) 
** 2007 (2) MPLJ 332 (335). (Question whether a document is a gift or not depends upon the language 
used in the document and from the perusal of entire document if it is gift then the provisions of Ss. 122 
and 123 shall apply.) 


19. 1991 (2) Cal HN 481 (486). 
20. 1991 (1) LIR 714 : 1990 (1) Kant LJ 242 (243), 
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11.(21) Mere reservation of the right to enjoy the property during the lifetime of the donor 
would not make the document something other than a gift if there is transfer in praesenti on 
the date of the execution of the gift deed.(22) Where a certain body is adopted to take 
absolutely after death of adoptive mother and should she pre-decease settlor, settlor himself 
is to take life interest subject to same conditions without power of alienation, there is a gift 
in praesenti.(23) Under a settlement deed property was delivered providing for repayment 
of donor’s loan and future maintenance of the donor by the donee, the deed is a gift, the real 
test being whether it creates interest in praesenti.(24) A gift which is complete and absolute 
at the time it was made cannot, however, be modified by conditions subsequently added(25) 
As to the validity of conditions against alienation, see S. 10. 

This section applies to all immovable properties. Thus, it would apply to a gift of 
bhumidari rights under the U. P. Act, 10 of 1949(26). 

Question as to whether a particular gift is within reasonable limits or not has to be 
judged according to the status of the family at the time of making a gift, the extent of the 
immovable property owned by the family and the extent of property gifted.(27) 

Where the operative part of the release deed is unambiguous and is intended to trans- 
fer whatever right, title and interest the executant had in the said property in favour of the 
teleasee and the document is attested by two witnesses it would operate as a deed of gift.(28). 
The operative part of a deed cannot be controlled by recital in the preamble, if the operative 
words are clear and unambiguous. In the preliminary part of the gift deed in respect of land, 
the donor stated that he was donating the land to the registered educational society for 
establishing and running a hospital by the donee for public charitable purpose. In the opera- 
tive part the donor clearly stated that the land was transferred to the donee for the purpose 
of using it for public charitable need. No condition was imposed in the operative part that 
the land shall be used by the donee for running a hospital. In such case the operative part 
must prevail and the donee is free to make use of the land for any public purpose. He cannot 
be directed to confine the use for running a hospital.(29) A release of a security in favour of 
the mortgagor is not a transfer of property and is not a gift within the meaning of this 
section.(30) 

A registered instrument styled as release deed releasing right, title and interest of the 
releasor without consideration may operate as transfer by way of gift when document clearly 
shows intention to effect transfer and is signed by or on behalf of releasor and attested by at 
least two of the witnesses.(31) 


21. AIR 2002 Cal 26. 

22. 2005 (1) Ker LT 893 (895) : 2005 (29) All Ind Cas 332. 
23. AIR 1947 Mad 330 (330) : (1947) 1 Mad LJ 52 (DB). 
24. (1971) 1 Cut WR 278. 

25. (1884) 6 All 313 (321): 11 Ind App 44 (PC). 

26. AIR 1964 All 419 (420) : ILR (1964) 1 All 375 (DB). 
27. AIR 2004 SC 1284 : 2003 AIR SCW 7035. 

28. (1984) 88 Cal WN 367 (371). (Release by benamidar.) ** AIR 1977 Cal 509. 
29. AIR 1987 Ker 80 (83). 

30. AIR 1926 Cal 170 (171) (DB). 

31. (1982) 1 Bom CR 852 (853). 
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Pasupu Kumkuma means a gift, settlement or assignment of land to daughter and 
requires registration(32). 

A gift of the income of a certain property without any limitation is equivalent to a gift 
of the property itself. (33) 

In order to complete a gift of cash actual physical delivery of currency notes to the 
donee is not essential. Where a donor having an account with a third party, for example — 
the firm in which he is a partner, instructs the firm to debit his account and credit the 
donee’s account and such entries are effected with the consent of the donee, the gift is 
complete irrespective of the question whether cash has actually been paid to the donee on 
that date or not. The income thereafter which accrues from such gifted amounts accrues to 
the donee. The question of delivery has its importance in cases of gifts but in the context of 
a particular transaction actual physical delivery is not a sine qua non of the matter, for 
delivery in such cases is always deemed to be symbolical. (34) 

Normally a gift of the profits of company shares amounts to a gift of the dividends on 
them and that amounts to a gift of the corpus of the shares. However, an agreement where- 
under a specified share in the annual dividend from company shares is parted with, cannot 
with justification, be equated to assignment of shares themselves.(35) The equation made 
between a gift of income of indefinite duration in respect of a property on one hand and a 
dividend in respect of shares on the other is not fully justified having regard to peculiar 
features of a shareholding and the rights, perquisites and advantages accruing to a share- 
holder in a corporate entity.(36) 

In case of movable property, it is possible for a partner to effectuate a gift by instruct- 
ing a firm, family or company in which he has an account to give effect to the gift by 
debiting his account and crediting on account in the name of donee. But in such cases it is 
not sufficient that that there should be merely book entries. The circumstances attending 
upon the transaction must be such as to make it clear that there were sufficient funds at the 
disposal of the donor by reason of which he could make the gift by means of such book 
entries.(37) 

Where the assessee gifted to a minor táth of the share held by him in a partnership 


32. AIR 2002 Andh Pra 75 (76) : 2002 AIHC 812 : 2001 (5) Andh LT 130 (FB). (AIR 1980 AP 139, Over- 
ruled.) ** 2008 (1) Mad LJ 743 (747) : 2008 (2) Mad LW 181 ** 2005 (3) Andh LD 581 (588). 

33. AIR 1946 All 121 (124). (Gift by Pardanashin lady in favour of person standing in position of confidence 
to her — Donee to prove donor’s knowledge about nature of transaction and independent advice.) 
See Note 12 on S. 8. 


34. 1976 Tax LR 561: 103 ITR 728 (Pat) ** 1982 Tax LR 1857 (1858) : (1983) 143 ITR 509 (DB) (Bom). 
(Partnership firm — Gift by assessee partner in favour of his minor son by effecting mere transfer entries 
in books of firm — Assessment after son attained majority — Thereafter firm was dissolved and new firm 
was formed — Amount standing in son’s credit in books of dissolved firm transferred to his account in new 
firm — Held, amount in question was validly gifted by assessee and interest relatable to gifted amount 
could not be included in total income of assessee.) ** 1982 Tax LR 1230 (1232) : (1983) 140 ITR 876 
(DB) (Mad). 

35. 1983 Tax LR 2571 (2578) (Ker). 

36. 1983 Tax LR 2571 (2580) (Ker). 


37. 1982 Tax LR 903 (908) : 137 ITR 245 (DB) (Delhi) ** 1974 Tax LR 781 (784) : 1974 UPTC 264 (DB) 
(All) ** 1971 UPTC 283 (DB) (All) ** (1970) 2 ITJ 52: 77 ITR 912 (DB) (All) ** 1969 Raj LW 322: 
ILR (1969) 19 Raj 301 (DB) ** (1966) 68 Pun LR 412 : ILR (1966) 2 Punj 671 (DB). 
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firm and it was made clear that donee, a minor was liable to share losses of the firm also, the 
gift is valid.(38) 

Where the donor-assessee has a credit account with a firm or family or a company and 
the sum gifted is available to that firm or the company or the HUF on the date of the gift, 
then a valid gift by book entries might be possible but where the sum was not available with 
the firm or family or company which was not a banking company or which had no credit 
facility, by mere book entries even though there was acceptance of that gift by the donee 
would not effectuate a valid gift. In order to constitute a valid gift there must be existing 
property.(39) 

Where the father doing banking business at the time of his daughter’s marriage prom- 
ises to set apart certain sum to the daughter’s credit as ‘austhi’ fund and after marriage 
credit entries in favour of the daughter’s name are made in the account books and interest 
added to it, it amounts to a gift of the amount to the daughter.(40) 

But mere entries in the books of account of the donor, though relevant, are not suffi- 
cient without other evidence of subsequent acts and conduct of parties to prove a gift.(41) 


A gift of money by mere entries in assessee’s books of account cannot be held to be 
valid. When there was no other document registered or otherwise; nor was there any evi- 
dence of the acceptance of the said gift by donee.(42) 

Where certain amount is deposited in Bank by A in joint names of himself and B 
payable to either or survivor there is no gift of money by A to B.(43) 

A partition of joint Hindu family property or a family arrangement is not a transfer of 
property within the meaning of S. 5 and hence is not a gift(44). (See also S. 5, Note 4). A 
partition also differs from a gift in respect of the effect of failure of a part of the transaction. 
The invalidity of a gift with respect to some properties does not affect the validity of the 
gift of other properties. Partition, however, adjusts the rights of parties as a whole and 
hence partition which is invalid with respect to some of the properties fails as a whole.(45) 
Arrangement by which appellant was deprived of entire land leaving no share with him, 
cannot be termed as ‘partition.’ The arrangement more appropriately could take the shape 
of a ‘gift. (46) Once a preliminary decree in a partition suit is passed, it amounts to severence 
of status of joint family, coparcenery comes to an end and they are tenants in common in 
joint possession. No sooner coparcenary comes to an end, parties are then free to gift their 


38. 1989 Tax LR 58 (60) (Andh Pra). 

39. AIR 1987 SC 785 (788) ** AIR 1987 SC 791 (793). 

40. (1974) 87 Mad 740 (DB). 

41. (1970) 77 ITR 552 (DB) (Cal). 

42. 1973 Tax LR 1272 (1274) : 89 ITR 157 (DB) (Punj). 

43. AIR 1976 Bom 153 (DB) ** AIR 2002 Orissa 114 (117) (DB). 


44. AIR 1962 Mad 160 (161) : (1962) 1 Mad LJ 393 ** AIR 1957 Andh Pra 572 (580) : ILR (1956) Andhra 
1114 ** AIR 1957 Pat 570 (574) (DB) ** AIR 1951 Bom 4 (5, 6) : ILR (1951) Bom 148 (DB). (A 
transaction by which a father makes a division of his self- acquired property between his sons by effecting 
a severance of status between them does not amount to a gift.) 


45. AIR 1967 SC 401 (404) : (1967) 1 SCR 784. 
46. 2007 (3) Rec Civ R 810.2 (816) : 2007 (4) Pun LR 326. 
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physically undivided share, their shares being definite.(47) 

In the instant case the decree in partition suit, dated 13-2-1978 partitioned the prop- 
erty by metes and bounds whereunder the suit property fell to the share of persons in one of 
the groups therein i.e. ‘R’ and ‘D.’ They were entitled in law to transfer by way of gift the 
property which had fallen to their share to their daughter-in-law and grandsons. The donees 
would acquire a valid legal title thereunder. Therefore, the finding by the Court that unless 
and until the final decree was passed on 24-5-1979 till then a gift of the property could not 
have taken place in between on 22-3-1979, would not be proper.(48) 

Coparcenery property is not giftable by one of the coparceners.(49) 

In the undermentioned case,(50) a relinquishment by one of the two coparceners form- 
ing a joint Hindu family, of all his interests in the joint immovable property, was held to 
amount to a gift. It is doubtful whether this view is correct. (See S. 5, Note 4). Where title 
to immovable property is relinquished by one party in favour of another, and the other 
gives, as a consideration, movables to the former, the transaction is obviously not a gift in 
view of the existence of the consideration for the transfer.(51) On combined reading of S. 
122 and S. 123 of the Act it is evident that a transaction of gift can be brought about by 
executing a registered document subject to other conditions being fulfilled.(52) Gift of 
some amount in cash does not require registration. Nor does statutory requirements as 
contained in Ss. 122 and 123 of T.P. Act are attracted thereof.(53) 

A gift of ‘archaka’ rights with properties attached thereto in favour of transferor’s 
maternal aunt’s son is valid, though another sole heir was available.(54) 

A mere allotment of accommodation in order of a Nawab or transfer of residence into 
another house owned by Nawab will not constitute transfer of ownership necessary for a 
gift. The transaction will be only a licence to reside as long as the grantor allows.(55) 

A future succession to property can never be given by execution of a gift.(56) 


The general law as to transfer of immovable property does not stand abrogated by 


47. AIR 2007 Pat 66. 
48. AIR 2003 SC 1608 : 2003 AIR SCW 993. 
49. 2008 (105) Cut LT 734 (739) : 2008 (65) All Ind Cas 476 (Orissa). 


50. AIR 1943 Sind 177 (181) : ILR (1943) Kar 227 (DB). (It was not a partition — Such relinquishment should 
be by a registered instrument.) 


51. AIR 1966 Madh Pra 307 (311) : 1966 Jab LJ 1112. (It is in fact an arrangement on mutual consideration, 
a quid pro quo as it were, which by its very nature excludes gift.) 


52. 1982 Tax LR 386 (386) : 1981 Guj LH 114 (DB) ** 2007 (3) Rec Civ R 810.2 (816) : 2007 (4) Pun LR 326 


53. 2009AIR SCW 1756. 
54. AIR 1975 Mad 76 (77) : 87 Mad LW 706 (DB). 
SSi AIR 1972 SC 1290 : (1972) 3 SCR 342. ** AIR 2008 Ori 94. (Ruler permitting plaintiff to occupy and 


‘grant’ than a ‘gift.”) 
56. 1971 Sim LJ 298 (Him Pra). 
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S. 4 of the Gift-tax Act (1958) and the requirements of complying with the provisions of 
the T. P. Act and Registration Act has to be fulfilled.(57) 


The meaning of the word “gift” under the Gratuity Tax Act is significantly different 
from its meaning under S. 122 of the Act. Thus, whenever a trust is created in the property 
that would be a transfer by the settlor to another person of the trust property and being 
without consideration in money or moneys worth, it would be a gift under S. 2(xii) of the 
Gratuity Tax Act even if it may not satisfy the narrower and traditional concept of a gift as 
reflected in S. 122.(58) 


As far as a third party is concerned a deed which is compulsorily registrable, become 
effective and complete from the date of its registration. Thus where a gift is executed in 
previous year but is got registered in next year, it can be taken into consideration for the 
purpose of Gift-tax Act only in the year it was registered and not in the year it was ex- 
ecuted.(59) 

If in a given case the genuineness of the Will or gift is accepted as having been ex- 
ecuted by the real executant than no wrong recital made by the executant goes against the 
legatee or donee but where the genuineness of the document is in question and it is found 
that the same was obtained by fraud and misrepresentation then the recital cannot be attrib- 
uted to the executant and will have to be attributed to the person who wanted to obtain 
undue benefit by mentioning wrong facts.(60) 


Where a man had divorced his first wife and thereafter married with the second wife, 
settling property in favour of the second wife before or at the time of marriage cannot be 
said to be opposed to public policy or forbidden under law.(61) 

2. “Without consideration.” 

This is an essential characteristics of a gift. The word “consideration” is not defined 
in this Act, but is defined in the Contract Act, 1872. Section 4 provides that the chapters 
and sections of this Act which relate to contracts shall be taken as part of the Contract Act. 
A gift cannot be said to relate to contracts inasmuch as there cannot be a contract without 
consideration. The definition of consideration in the Contract Act will not, therefore, nec- 
essarily apply to interpret the word “consideration” in this section by virtue of S. 4.(1) But 
it has been held that it has the same meaning under this section as it has under the Contract 
Act. The concept of gift is diametrically opposed to the presence of any consideration or 
compensation. A gift has aptly been described as a gratuity and an act of generosity and 
stress is on the fact that if there is any consideration, then the transaction ceases to be a 
gift.(2) The motive or purpose of gift as not to be confused with consideration which is the 


57. AIR 2001 SC 3648 : 2001 AIR SCW 3423 (3426) : 2001 Tax LR 945. 
58. 2003 (184) Cur Tax Rep 27 : 2003 (264) ITR 453 (DB) (Guj). 
59. (1992) 103 Cur TR 343 (349) (Cal). 
60. AIR 1990 Punj & Har 23 (26). 
61. 2002 (3) Mad LJ 527 (531). 
Section 122 — Note 2 
1. AIR 1979 SC 843 (845) : (1979) 2 SCJ 156 ** AIR 1939 PC 138 (141, 142): 41 Pun LR 717. (Gift of a 
lease of Government land in contravention of its conditions held invalid.) 
See Note 3 on S. 4. 
2. AIR 1981 SC 1274: 1981 All LJ 467 ** 2000 AIHC 3987 (3993) : 2000 (6) Kant LJ 27 
** AIR 1978 J & K 92 (97). 
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subject-matter of gift.(3) Thus, it has been held that a transfer in consideration of natural 
love and affection (which is excluded from the definition of consideration under the Con- 
tract Act) is only a gift.(4) So also is a transfer in consideration of an expectation of spiri- 
tual and moral benefit.(5) But the abandonment of a person’s right to future maintenance is 
a consideration within the meaning of the Contract Act and a transfer for such consider- 
ation is not a gift(6) Where the transfer is for love and affection but subject to payment of 
annuity to donor though transferor describes transferee as donee, transaction is not a gift as 
it is not without consideration.(7) However, a wish expressed in the gift that the donee will 
look after the donor and observe ceremonies after donor’s death cannot be treated as con- 
sideration.(8) Thus where the donor in his old age executed the gift deed of the house in 
favour of the Nagar Mahapalika, subject to the conditions that the donee would set-up a 
school in his name and would permit him to live in one small room and would pay him Rs. 
100/- per mensem as maintenance and there was no evidence to show that the execution of 
the deed was obtained by fraud or misrepresentation, the gift deed could not be said to be 
vitiated, merely because there was an undertaking by the donee to pay a token sum as 
maintenance to the donor as it could not amount to a ‘consideration’ to defeat the gift.(9) 

Where no consideration was mentioned for transferring land, the document cannot be 
termed as transfer deed for consideration. But since the beneficiary under document was 
daughter of transferor, it can be termed as a relinquishment or gift deed.(10) 

Where there are two mutual gifts as in the case of hiba-bil-ewaz under the Muham- 
madan Law, it is not a case of balancing of consideration but of two voluntary gifts made 
one after the other.(11) 

The meaning of the word “consideration” occurring in the U. P. Imposition of Ceiling 
on Land Holdings Act (1961), S. 5 (6) (b) cannot be restricted to the meaning given in S. 
122 of the T. P. Act.(12) 

A transfer purported to be made for a consideration will not be a gift by reason merely 
of the fact that the consideration did not pass or that it is void. The transfer in such case is 
void. But a transfer which purports to be a sale may be shown to be only really a gift.(13) 


Cn 


3. 2000 AIHC 3987 (3993) : 2000 (6) Kant LJ 27. 


Be sen SC 1274 : 1981 All LJ 467 ** 1977 All WC 531 (533) ** AIR 1955 Pat 458 (462) : ILR 34 Pat 
). 


5. AIR 1929 Pat 591 (592, 593) (DB). 
6. AIR 1922 Mad 311 (311) : 45 Mad 612 (FB). (See the Order of Reference.) 
7. 1971 UPTC 24 (DB) (All). 
8. 1979 BLJR 175 (177). 
9. AIR 1984 All 228 : 1984 UPLBEC 42 (DB). 
10. AIR 2008 (NOC) 2613 : (2008) 4 Pun LR 669. 
11. AIR 1966 Madh Pra 307 (311) : 1966 Jab LJ 1112. 
12. AIR 1978 NOC 101 : 1977 All WC 534. 


13. AIR 1954 Punj 116 (117). (A Christian Mission wanting to help Christians who served them — Mission 
selling property worth Rs. 8,000 to a Christian for Rs. 190 — No money paid before the Registrar and the 
Mission received no price from the transferee who only paid some subscriptions — It was held that the 
transaction was without consideration and hence only a gift.) ** (1911) 33 All 340 (341) : 38 Ind App 8 
(PC). (27 All 612, Reversed.) À nets e 
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The motive for a transfer is not the same thing as the intention or consideration for 
it.(14) A transfer for services rendered will, if the services are merely the motive for the 
transfer, be a gift.(15) A settlement on a wife will be a gift even if the marriage proves to be 
invalid.(16) 

Where there is any consideration for a transfer it is not a gift.(17) 

A gift is a transfer without consideration. Hence no question of unlawful consider- 
ation arises in the case of a gift.(18) Unlawful object may, however, be a relevant factor in 
the case of a gift. (See Note 13). But the deed of gift once established to have been executed 
lawfully cannot be set aside only on allegation that it was contaminated by some ulterior 
motive.(19) 

Proviso to S. 247 of the Calcutta Municipal Act (33 of 1951) does not apply to a 
donee. A “donee” that is, a person accepting a gift voluntarily and without consideration, 
cannot claim to be a purchaser so as to invoke the provisions of S. 54 of the Transfer of 
Property Act or of the provisions of Section 247 of the Calcutta Municipal Act.(20) 

Where donee advanced money on an earlier occasion to secure the property which 
was gifted, it cannot be considered inoperative or illegal and presence of donee before the 
Sub-Registrar is enough evidence of acceptance of the gift.(21) 

A spontaneous gift by the client to his pleader’s wife can be proved if the very idea 
originated from the donor as a token or as gratitude, the transaction bearing the stamp of 
righteousness and naturalness, and far from being an improvident act, which has not left the 
donor in penury.(22) 


14. AIR 1958 Punj 250 (253) : ILR (1958) Punj 318 (DB) ** AIR 1952 All 149 (153) : ILR (1953) 1 All 374 
(DB) ** AIR 1925 Pat 151 (152) : 2 Pat LR 273 (DB). (A document which purports to convey the 
property to another who is to be Malik and it is stated that the grant is made banazar parwarish it is a deed 
of gift only, where transfer is voluntary. Banazar parwarish only shows motive of transferor but not that 
consideration passed.) 

15. AIR 1928 Bom 250 (252) (DB) ** (1910) 34 Bom 287 (290) (DB) ** AIR 1918 Mad 458 (458) (DB). 
[See also (1928) 109 Ind Cas 562 (563) (Lah).] 

16. AIR 1932 PC 34 (35). 

17. AIR 1981 SC 1274: 1981 All LJ 467. (A transfer for adequate consideration excludes gift.) ** AIR 1950 
Mys 33 (42) : 55 Mys HCR 67 (FB). (Payment of certain amount by person to his brother is not gift when 
the payment is made in consideration of the brother’s giving up his claim, however, imaginary it might 
be.) ** AIR 1961 Mad 405 (406, 407) : 74 Mad LW 16. (Where in consideration of her enjoying the 
properties transferred, the wife was not only made liable to pay the debts incurred by the husband but she 
also undertook the burden of a maintenance charge and to pay maintenance to the husband’s mother, the 
transaction does not constitute a gift but amounts to an alienation for value in favour of the wife.) ** AIR 
1955 Pat 458 (464, 466) : ILR 34 Pat 440 (DB). (The mere acceptance of the liability on the part of the 
donee to discharge the debts of the donor and to maintain him for his lifetime out of the income and profits 
of the properties transferred to her does not amount in any way in law to a valuable consideration and 
satisfies the condition of ‘quid pro quo’. AIR 1925 Oudh 28, AIR 1917 Mad 102, Doubted.) ** AIR 1928 
All 500 (503) : 50 All 818 (DB). (Promise to discharge the debt of the transferor is a valid consideration 
and a transfer for such consideration is not a gift.) 

18. (1972) 1 Mad LJ 244 (DB). (Only the lawfulness of its object, such as future cohabitation will have to be 
considered.) ** AIR 1954 Trav-Co 348 (350, 351) : ILR (1953) Trav-Co 1121. 


19. (1984) 1 Cal H N 208 (211). 

20. AIR 1978 Cal 420 : 1979 MCC 385. 

21. 1973 Pun LJ 172. 

22. AIR 1969 Cal 111 (117, 118, 122 to 132) (DB). 


758 [S122 N 2-A] “Gift” defined 


2-A. Agreement to give. 


An agreement to make a gift, being one without consideration is not enforceable as a 
contract. Consequently, the intended donee cannot compel the donor to make the gift, or, 
where the gift is incomplete, to complete the gift.(1) “If you want the assistance of the 
Court,” said Lord Eldon in Ellison v. Ellison,(2) “to constitute you cestui que trust, and the 
instrument is voluntary, you shall not have that assistance for the purpose of constituting 
you cestui que trust as upon a covenant to transfer stock, etc., if it rests in covenant, and is 
purely voluntary, this Court will not execute that voluntary covenant.” 

Gift cannot be obtained by compulsion through a decree of a Court and it can be 
obtained without consideration. An enforcement of a gift will clearly be contravening S. 
122. The relief of specific performance is discretionary specific performance of an agree- 
ment to make gift cannot be granted and the agreement holder cannot enforce the agree- 
ment to compel the executant of the agreement to execute a gift.(3) 

3. Competency to give. 

Prima facie every one who is sui juris can dispose of by way of gift any property to 
which he is absolutely entitled.(1) An alien can dispose of his property in the same way as 
a British subject.(2) A corporation though a person in the eye of the law is the creature of 
and derives its power from the statute creating it and cannot make gifts except in confor- 
mity with the provisions of such statute. (3) 

By virtue of S. 8, it is only a person competent to contract that can make any transfer 
of his property. Consequently, a minor,(4) or other person incompetent to contract, cannot 
make a valid gift. 

Persons in fiduciary positions such a trustees cannot, unless they are authorised to do 
so, make gifts of the property vested in them on behalf of others.(5) 

Where the gift is executed not by the donor himself but by a third person as his 
attorney, the power to gift the Property must emanate from the donor, under the Power of 
Attorney, in instant case general power of alienation, including sale, gift, mortgage etc. 
was given but no name was mentioned for the purpose of making gift, not only that, even in 
the gift deed it is not mentioned that the attorney was authorised by the donor to make gift 
in favour of the donee. Thus the element that the power to make gift emanated from the 
donor, was missing.(6) 


es 


Section 122 — Note 2-A 


E Halsbury’s, Laws of England, Vol. 15. Para. 852 ** (1886) 55 LIQB 462 (463) : 17 QBD 442, Harding v. 
Harding ** (1856) 52 ER 1078 (1080, 1081) : 22 Beav 184: 111 RR 323, Denning v. Ware ** (1845) 50 
ER 79 (83) : 8 Beav 201, Ward v. Audland. 


2. (1802) 31 ER 1243 (1245) : 6 Ves 656: 6 RR 19. 
3. 2002 (3) Mad LJ 67 (70). 
Section 122 — Note 3 
1. Halsbury’s, Laws of England, Vol. 15, Para 792. 
2. Halsbury’s, Laws of England, Vol. 15, Para 793. 
3. Halsbury’s, Laws of England, Vol. 15, Para 795. 
4. (1903) 30 Cal 539 (547, 548) : 30 Ind App 114 (PC). 
5. Halsbury’s, Laws of England, Vol. 15, Para 800. 
6. (1986) 89 Pun LR 397 (400). 
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Where the execution of settlement deed is not challenged but the competency of the 
executant to execute the deed is challenged, non-production of original settlement deed 
would not affect the case.(7) 


A pardanashin lady is not a person incompetent to contract, and is not incompetent to 
make a gift. But it is necessary to show very clearly that the lady fully understood the 
transaction when she made the gift.(8) 


Where the gift deed was executed by defendant in favour of plaintiff with respect to 
property of her deceased husband and the defendant was not legally wedded wife of de- 
ceased and she being concubine was not entitled to inherit property of deceased, the gift 
deed executed by her is not valid.(9) 


Where the members of Sakhas (sub-tharwad) having no right of alienation but could 
only enjoy usufructs till their death according to a Gazetteer of India Lakshadweep by N. S. 
Mannadiar published in 1977 dealing with property and inheritance in the islands the gift 
deed executed by a member of Sakha (sub-tharwad) would be invalid.(10) 


The law as to undue influence is the same in the case of a gift inter vivos as in the case 
of contract.(11) (See S. 16 of the Indian Contract Act.) 


Where a gift is alleged to have been made by an old and infirm person the burden of 
proving that it was executed with full knowledge of its contents and that he did so willingly 
without any pressure or undue influence is on the donor.(12) Where the grandmother who 
was 90 years old but was intelligent and not infirm made a gift to her grandson out of 
natural love as the donee grandson had lost his mother and step-mother was torturing him, 
and a suit to declare that the gift was vitiated by fraud and misrepresentation was filed by 
the grandmother and her son, onus to prove fraud or misrepresentation lay upon them.(13) 


In the instant case the donor was an old man having feeble and bad health. Having 
teposed confidence on the father of the donees, the donor executed gift deeds in their favour 
without understanding the fraud played upon him by the father of the donees. Burden lay 
upon the donees in the circumstance of the case that the donor executed the gifts voluntar- 


7. 2002 (3) Mad LJ 527 (530). 

8. AIR 1922 PC 14 (15) : 48 Ind App 381 ** AIR 1934 PC 208 (209) ** AIR 1925 PC 204 (209) : 52 Ind 
App 342 ** (1914) 36 All 81 (89) : 41 Ind App 23 (PC) ** AIR 1983 Orissa 172 (176) : (1983) 56 Cut LT 
241. (Where the person executing the gift deed could not have understood the nature and contents of 
document, which deprived her of her entire property, such gift deed would be held to be invalid and void.) 
** ATR 1960 Mad 447 (449) : ILR (1960) Mad 785 (DB). (If the scheme and substance of the deed wre 
themselves originally and clearly conceived and desired by the settlor, and were then substantially em- 
bodied in the deed, there would be nothing further to be gained by independent advice). ** AIR 1955 
NUC (Mad) 3932 ** (1891) 14 All 8 (12) (DB) ** (1912) 39 Cal 933 (946, 947) ** AIR 1935 Cal 671 
(673) (DB) ** AIR 1925 Lah 196 (198) : 5 Lah 465 (DB). 

Also see S. 7, Note 3; S. 58, Note 22 and S. 126, Note 10. 
9. AIR 2005 AP 26 (DB). 

10. AIR 2003 Ker 344. 

11. AIR 1967 SC 878 (880, 884) : (1967) 1 SCR 331. (Merely because the parties were nearly related to each 
other no presumption of undue influence can arise.) 

12. AIR 1985 NOC 33 : 1984 Pat LJR 622 ** AIR 1962 Pat 168 (173) (DB) ** (1912) 15 Ind Cas 529 (532) 
(DB) (Bom). 

13. AIR 2001 Pat 1 (5). 
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ily, but the relevant evidence was absent. The father of the donees dominated the Will of the 
donor. Thus the donor was entitled to declaration that the gifts were vitiated by fraud and 
misrepresentation and recovery of possession.(14) 

If the plaintiff is an illiterate or pardanashin lady and alleges fraud and fails to prove 
it, yet the defendant must establish the fact that the plaintiff executed the document after it 
was read over and explained to her and she understood the contents thereof. The protection 
which law affords to pardanashin or illiterate lady must be borne in mind by the Courts.(15) 
Where the Sovereign Ruler of erstwhile State passed an order prior to merger granting cash 
allowance to minor sons for their maintenance till they attained majority and the grant 
related to past years, it was by way of gift. The fact that the expression “gift” has not been 
employed in the order did not detract from this obvious conclusion. That order could not be 
treated as law and was not enforceable against State after merger.(16) Where a gift is made 
in favour of a spiritual organisation, the Courts always expect a high degree of proof about 
the voluntary and genuine character of the transaction. Not only parties directly involved in 
the transaction but also purchasers with notice even for value, would have to face the seri- 
ous and adverse consequences. Where there was spiritual dominance over mind of donor, 
an attempt was made to keep the transaction a guarded secret, registration was made at a far 
away place, donor suffered from life long illness, was blind end of religious devotional 
frame of mind, held undue influence and fraud initiated the gift.(17) Mere production of 
gift deed was held not sufficient to conclude that the gift had taken effect, when donor was 
an aged lady suffering from ailment, both donor and donee resided together, there was no 
mutation of land and proof that possession was delivered to donee.(18) Where a person 
claimed that the suit property was gifted to him by his father orally but no independent 
evidence was adduced to prove alleged oral gift, mere residence of the person in the house 
cannot be treated as the gift of the properties.(19) Where a gift was executed by the donor 
in favour of grandson who looked after the donor, mere looking after and taking care of the 
donor was not a circumstance to prove undue influence. In such a case the gift deed could 
not be said to have been executed by undue influence of grandson, moreso when evidence 
of important witnesses was not considered.(20) 

Where in an objection proceeding under O. 21, R. 58, C.P.C., the so-called element of 
suspicion was found not to be sufficient to hold that the deed of gift made by the husband 
(Raja) in favour of wife (Rani) of a palace was a mere cloak and not real, it could be said 
that the party (official liquidator) failed to discharge the burden that lay upon him to prove 
that the transaction was not sham. (21) 


A leper is not incompetent to make a gift under the Hindu Law.(22) 


a 
14. AIR 1985 Punj & Har 315 (316, 317). 

15. AIR 1994 Orissa 113 (116). 

16. AIR 1987 SC 82 (85). 

17. AIR 1987 Ker 204 (210). 

18. 2001 AIHC 2862 (2864) (Delhi). 

19. AIR 2001 Ker 331 (337) : 2001 (2) Ker LT 555: 
20. AIR 1985 Pat 89 (90, 91). 

21. (1976) 46 Com Cas 454 (470) (Pat). 

22. (1866) 6 Suth WR 68 (68) (DB). 
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Gift of ancestral land by donor without legal necessity is void according to customary 
law of Punjab and Haryana.(23) 


As to the powers of a father or manager or of a coparcener of a Hindu family or of a 
woman having a limited estate under the Hindu Law to make a valid gift, see Note 7 on 
section 7. 


See also Notes on section 7 generally. 
4. Competency to receive. 


In general all persons, whether sui juris or not, are competent to take a transfer of 
property(1) though a person who is not sui juris at the time of the gift may, after he becomes 
sui juris, avoid the gift.(2) A person who is legally disqualified from being a transferee 
cannot, however, take a transfer.(3) 


Minor though disqualified from entering into contract, is capable of receiving prop- 
erty.(4) 

The donee must be alive at the date of the gift. The representatives of a person dead at 
the date of the gift cannot take under it.(5) Under the Hindu Law also the donee must be in 
existence at the time the gift takes effect.(6) The donee must be an ascertained person. Gift 
to unascertained persons would be invalid. After making gift the donor is divested of all his 
interest in the property and a condition cannot afterwards be attached nor he can later on 
indicate that by making gift of the property to a specified person he had meant to gift it to 
others as well, and such evidence would be inadmissible under sections 91 and 92 of the 
Evidence Act. An unqualified gift will not be cut down by subsequent words nor it would 
operate to create title in favour of others, who were not donees.(7) 

An agent of a person is not incapacitated from taking a gift from his principal(8) nor 
is there any prohibition in law against a gift being validly made to an idiot.(9) 


Section 13 of the T. P. Act contemplates a transfer of property for the benefit of un- 
born persons. A valid gift can be made to named donees as representing the group of per- 
sons composed of the wife and children including children to be born. Such gifts are made 
by employing the machinery of trust where the named donees would hold the property as 
trustees for themselves and the other beneficiary. Thus the transfer by way of gift to unborn 
child is not invalid.(10) 


23. AIR 2000 P & H 168. 
Section 122 — Note 4 
_ See S. 6 Note 36 and S. 7, Note 8. (Halsbury’s, Laws of England, Vol. 15, Para 801.) 
. Halsbury’s, Laws of England, Vol. 15, Para 803. 
. See Note 36 on S. 6. 
. AIR 2004 SC 1257 : 2004 AIR SCW 14. 
. Halsbury’s, Laws of England, Vol. 15, Para 806. 


. (1872) 18 Suth WR 359 (367) (PC). (Child in embryo is a person in existence.) ** (1870) 4 Beng LR (OC) 
103 (191) (DB) ** AIR 1933 Cal 529 (531) : 60 Cal 706 ** AIR 1925 Lah 648 (649) (DB). 


Also see S. 2, Note 10 and S. 13, Note 5. 
7. 1981 All LJ 1182. 
8. (1903) 25 All 358 (364) (DB). 
9 
0. 
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. Marsh 357 (360). 
. 1985 Ker LT 217 (224). 
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Where a gift is made to a class, some of whom are not in existence at the date of the 
gift, it enures to the benefit of such of them as are capable of taking.(11) 

Gift of immovable property to unincorporated association of persons is valid. Deliv- 
ery of possession is not necessary for a valid gift but acceptance is necessary, which can be 
express or implied. Acceptance held proved in instant case of Annasatram.(12) 

5. “Person.” 

The donee must be an ascertained or ascertainable person.(1) The “public” cannot be 
a donee under this section though apart from this section, there may be a dedication in 
favour of the public.(2) (See also Note 5A) An unregistered society is a “person” and gift 
can be made in its favour.(3) (See section 5, Note 3) 

The word “person” will include “persons”. A gift can, therefore, be made to two or 
more persons. Under the English Law a gift in favour of two or more persons makes them 
Joint tenants. In this country, the presumption is that they take only as tenants in com- 
mon.(4) Where a gift is to two persons one of whom is capable of taking and the other is 
not, the former will take the whole of the property.(5) 

5-A. Gift to Hindu idol, etc. 

It is settled that a gift or dedication can be validly made to a Hindu idol whether 
consecrated or to be consecrated.(1) But there is a conflict of opinion as to whether such a 
gift or dedication is a gift within the meaning of this Act and several views have been 
expressed. The first view is that though a Hindu idol is a Juristic person capable of holding 
and acquiring property, (2) 


_— 


11. See Notes on S. 15. 
12. (1984) 2 Andh LT 157 (159). 
Section 122 — Note 5 
1. (1903) 13 Mad LJ 364 (366, 367) (DB). 
2. (1903) 13 Mad LJ 364 (366, 367) (DB). 


3, AIR 1927 All 789 (789) (DB) ** AIR 1935 All 872 (873). (Gift to Anjuman held valid especially where 
it was made to a definite person on behalf of the Anjuman. AIR 1917 All 94, Distinguished.) 


[See however AIR 1917 All 94 (94) (DB). (Deed purporting to transfer property to “Dharam Samaj” 
which was not registered under Societies Registration Act (21 of 1860) — Held, transfer was invalid as 
there was no person or body who were capable of having the property transferred.)] 


4. AIR _ A Qs ir oo (Where the donees under a settlement deed do not constitute a tarwad they 
are entitled to take the gift only as co-tenants. In that case the gift to the after-born persons would be 
invalid.) ** AIR 1917 Mad 484 (484) (DB) ** AIR 1926 Nag 48 (49). 7 


See Note 6 on Section 45. 
5. (1889) 16 Cal 677 (682) : 16 Ind App 44 (PC). 
Section 122 — Note 5-A 


1. (1910) 37 Cal 128 (140, 141) (FB) ** AIR 1984 All 72 ** AIR 1969 All 248 (266, 267) (DB) ** AIR 
1963 Cal 551 (553) ** AIR 1914 Cal 200 (201) : 41 Cal 57 (DB) ** (1881) 6 Cal 106 (118) ** AIR 1924 
All 357 (359) : 46 All 130 (DB) ** (1911) 33 All 253 (254) (DB) ** AIR 1923 Cal 60 (62) (DB). 


2. (1898) 25 Cal 112 (127) ** (1888) 12 Bom 247 (264, 265) (DB) ** AIR 1914 Oudh 255 (259) (DB). 
See also Note 3 on Section 5. 
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Gift made for public purpose to a determinate body of 21 persons to be enjoyed in 
lineage of their heredity are separable from indeterminate mass that is called public and it 
cannot be said to be in favour of indeterminate body. Hence gift is a valid gift.(3) it is not a 
living person within the meaning of S. 5 and, consequently, the gift is not a “transfer of 
property” at all and is, therefore, not within this section.(4) The second view is that the 
notion of acceptance by a deity of worldly goods is contrary to Hindu religion and that, 
therefore, a gift to an idol is not a gift within the meaning of this section as it lacks the 
element of acceptance, which is an essential requisite for a valid gift.(5) A third view is that 
a gift or dedication to an idol operates only as renunciation by the donor of the property and 
not as a transfer by the donor. Consequently, it is not a gift within the meaning of this 
section.(6) A fourth view is that a gift to an idol is a gift under this section, the acceptance 
being made by the shebait of the idol.(7) 


A dedication by a Hindu for a religious or charitable object is not a gift as defined in 
this section. Such a dedication is permitted under the Hindu Law and its validity is not 
affected by the provisions of this Act. Gift in favour of idol by Hindu is permissible and it 
does not require any document nor its registration.(8) Hence, a dedication of a house for a 
choultry does not require registration under Section 123.(9) In case of dedication to a deity 
the gift deed is not the source of the title and as such is not required to be registered or 
stamped.(10) (See also Mulla, Principles of Hindu Law, 9th Edn., 1940, pp. 474-475 and 
Mayne, Hindu Law and Usage 10th Edn., 1938, pp. 922-923.) 


The law is well settled that to constitute valid dedication by a Hindu for religious or 


3. AIR 2005 NOC 419 : 2005 AIHC 3192 (Jha). 


4. AIR 1927 Mad 636 (638) : 50 Mad 687 (FB) ** AIR 1966 All 100 (101, 102) : (1965) 2 ITJ 524 ** AIR 
1963 Cal 551 (553) (DB) ** AIR 1919 Mad 809 (811) : 42 Mad 440 (DB). 

5. (1910) 37 Cal 128 (155) (FB). (25 Cal 405, 29 Cal 260; 30 Cal 521, Overruled.) ** AIR 1926 Nag 469 
(470) ** AIR 1919 Mad 809 (810, 811) : 42 Mad 440 (DB) ** AIR 1924 Nag 254 (255) : 20 Nag LR 60. 
(AIR 1919 Mad 809, Referred.) 

6. (1910) 37 Cal 128 (155) (FB). 

[See AIR 1930 Pat 610 (612, 613) (DB). (Oral dedication of immovable property in favour of an idol — In 
order to constitute a valid gift and dedication, there must be real sankalp and samarpan, that is, the en- 
dowed property must be completely given away and the owner must completely divest himself of its 
ownership.) ** AIR 1934 Pat 612 (614) : 13 Pat 356 (DB). (Do.) ** AIR 1925 Cal 996 (1001) (DB).] 

7. AIR 1944 Nag 33 (35, 36) : ILR (1944) Nag 81 (FB). ( (Case under Stamp Act, 1899) — Deed transferring 
certain property directly to idol of deity — Heirs of owner of property (his widow and reversioners) declar- 
ing in the instrument that they give up all their rights in idol’s favour and that from the day of instrument, 
idol would be owner of property — Held, that complete dedication of property in no way differed from a 
gift and the deed in question was a gift and not a settlement as the transaction did not involve any trust. 
AIR 1936 Cal 556, Rel. on.) ** AIR 1942 Cal 386 (389) (DB) ** AIR 1936 Cal 556 (561) : 63 Cal 1098 
(DB) ** AIR 1916 All 302 (303) (DB) ** AIR 1938 Cal 490 (494, 496) ** AIR 1931 Oudh 14 (14) (DB) 
** AIR 1928 All 699 (702) (DB). (A gift by way of sankalp at the time of nuptials.) 

[See also AIR 1944 Cal 157 (158). (Property endowed by Will to family deity - Minor daughter appointed 
shebait — During daughter’s minority her mother to act as guardian and perform debsheba — Mother held 
competent to accept and did accept gift of property to deity.)] 

8. 1986 Rajasthan LR 561 (562) ** AIR 2007 (NOC) 377 (MP). 

9. AIR 1944 Sind 16 (18) : ILR (1943) Karachi 397 (DB). 

[See also AIR 1944 Nag 33 (35, 36) : ILR (1944) Nag 81 (FB) ** (1904) 6 Bom LR 56 (57) (DB).] 


10. 1982 All LJ 693. 
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charitable purposes no document in writing or registered is necessary. Dedication to charity 
need not necessarily be by an instrument or grant. The provisions of the T. P. Act do not 
apply since this is not a deed of gift in favour of a living object.(11) 

In the case of dedication by a Hindu to two deities, the presumption is that each is 
entitled to half a share in the properties donated. This presumption does not apply only 
where a clear intention to create a joint tenancy is indicated.(12) 

A gift must be for definite purpose. A gift to dharma(13) or for worship of God 
without naming the deity(14) is void for vagueness and uncertainty of the object of the gift. 

The gift with a condition in favour of the temple can be created. Where certain prop- 
erty was gifted to a temple with condition imposed that office-bearers could not alienate 
property but could only use income therefrom for temple purposes, such gift is valid and 
alienation of property is illegal.(15) 

(See also section 5, Notes 2 and 3 and section 18, Notes 3 and 4.) 

6. “Existing moveable or immovable property.” 

This chapter, unlike chapters 3, 4 and 5, is not limited to immovable property. It deals 
with gifts of both movable and immovable property. 

A gift can be made only of existing property, and the same must be transferable under 
S. 6. Thus, there cannot be a gift of property that may come into existence in the future, or 
of the things referred to in section 6. 

An actionable claim is an existing property and can be validly gifted. 

It has been held in the undermentioned case(1) that by usage, a Goswami of the 
Ballavacharya sect has an interest in the property held by him (including the temple and the 
idol) of which he can make a gift. 

A gift of a non-transferable occupancy holding cannot be questioned by the heirs of 
the donor himself on the ground of its non-transferability, though such transfer may not be 
binding on the landlord .(2) 

; & gift of a mortgage is a gift of immovable property within the meaning of this sec- 
tion. 


ee 


11. AIR 1984 All 72 (75). 
12. AIR 1957 Cal 69 (71) : (1956) 30 ITR 46 (DB). 


13. (1899) 23 Bom 725 (735) : 26 Ind App 71 (PC) ** 1912 Pun Re No. 78 (DB) ** AIR 1933 Lah 833 (835) : 
14 Lah 827 (DB) ** (1890) 14 Bom 482 (487) ** (1804) 18 Bom 136 (140) (DB) ** (1902) 26 Bom 632 
(636). (Bequest to someone or more charitable, educational or other philanthropic institution or institu- 
tions is void for uncertainty.) ** (1907) 30 Mad 340 (341) (DB). (Subramaniya Ayyar, J., Contra.) ** 
(1910) 6 Ind Cas 141 (144) (DB) (Cal). 


14, AIR 1919 Cal 199 (199) : 46 Cal 951 (DB) ** (1911) 33 All 793 (795) (DB). 
15. AIR 1992 Punj & Har 11 (13). 
Section 122 — Note 6 
1. AIR 1915 All 44 (49) (DB). 
2. AIR 1918 Cal 615 (616, 617) : 45 Cal 434 (DB). 


3. AIR 1921 Mad 137 (138) : 44 Mad 196 (DB). (Gift of mortgage, therefore, must be made by registered 
instrument under S. 123.) 
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7. “Accepted by or on behalf of the donee.” 


In order to constitute a valid gift acceptance thereof is essential.(1) But, under the 
English law, the acceptance by the donee is presumed until his dissent is signified(2) and 
this is so even if the donee is not aware of the gift or even if the gift is onerous.(3) The 
presumption is made on the principle that a man may be fairly presumed to assent to that to 
which he, in all probability, would assent if the opportunity, of so doing were given to him. 
The presumption may be rebutted, and a donee on becoming aware of the gift is entitled to 
repudiate it.(4) The English rule was applied to a case arising in this country before the 
Act.(5) 

Under this section, however, the law is different.(6) The presumption of acceptance 
of the gift under the English law does not apply in this country.(7) There must be actual 
acceptance in fact, though it need not be express.(8) Express acceptance or reciprocal re- 
cital of acceptance is not mandatory. The moment physical possession of immovable prop- 
erty is delivered to the donee, it will be implied consent and acceptance of donee.(9) Where 
the acceptance of gift by the donee is established the donor stands divested of his propri- 
etary rights.(10) Whether there was an acceptance of the gift has to be inferred from the 
facts and circumstances of each case.(11) No particular form of acceptance is prescribed by 
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1. 2007 (14) Scale 627 (631) ** AIR 1964 All 419 (420) : ILR (1964) 1 All 375 (DB). (There can be no gift 
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** AIR 1932 All 444 (445) : 54 All 534 (DB). (AIR 1917 All 43, Not Approved.) 


9. 2003 (2) Rec Civ R 260 (266) (Punj & Har) ** 2005 (1) ICC 537 (539) (DB) (Cal). 
10. (1985) 2 APLJ (HC) 122 (123). 


11. (1980) 2 Mad LJ 232, (Statement in the deed of gift that the property was delivered to the donee is enough 
to show acceptance.) ** AIR 2005 (NOC) 419 : 2005 AIHC 3192 (Sha). (Gift deed was produced from 
possession of donees — Successful steps were taken by donees for mutation of gifted property in their 
names — Donees even fought mutation case up to appellate foram — Circumstances clearly indicated 
that even though there was no written acceptance on the deed of gift itself, it was an acceptance by 
implication.) ** AIR 2002 Cal 26. (Donee taking several positive steps towards exercising his right of 
ownership — Indicates acceptance.) ** 1973 Ker LT 961 : 1973 Ker LJ 354. (Awareness of execution of 
the gift and submission to its integral part, spell out acceptance of the gift.) ** ILR (1972) Cut 1156 (DB). 
(Acceptance may be express or implied.) ** 1969 Ker LR 355. (High Court will not interfere in second 
appeal unless some ground is made out.) ** AIR 1964 Orissa 212 (214, 215). (Registered gift deed 
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law.(12) From the conduct of the donee Courts may, of course, draw a presumption that he 
accepted the gift.(13) ier 
Where the property was gifted by parents in favour of son donee not residing in India 
for long time, neither possession of the document nor the payment of tax nor non-mutation 
of the name by itself would be sufficient to show that execution of gift deeds by donors was 
not voluntary acts on their part.(14) But this is a presumption of fact and not of law as in 
England. Where, for instance, it is shown that the donee was not aware of the gift, it cannot 
be presumed that he accepted the gift, and thus there is no valid gift.(15) Delivery of pos- 
session of the property gifted and its acceptance are two essential ingredients of a valid gift. 


handed over to wife — Wife enjoying usufruct of property — Gift held validly completed.) ** AIR 1962 
Orissa 74 (76, 77) : ILR (1962) Cut 625 (DB). (Gift in the form of fixed deposit and cash certificate by a 
widow in favour of her brother — Held, on facts, that there was no acceptance.) ** AIR 1958 Andh Pra 213 
(215, 216) : (1958) 2 Andh WR 343. (Acceptance of gift may be inferred from acts anterior or antecedent 
to deed of gift and need not necessarily take place only after the transfer is completed or effected.) ** AIR 
1956 Bhopal 66 (68). (The mere execution of a registered deed of gift cannot prove the consent or knowl- 
edge of the donee when there is nothing to show that the donee witnessed the deed of gift or was present 
at the time of registration — The consent cannot be presumed from the assertion in the gift deed that both 
the donees had accepted the gifted property and also from the circumstances that the donor (father) and 
the donee (son) were living in the house jointly and the father was not likely to make a gift without 
consulting his son.) ** AIR 1954 Trav-Co 348 (349) : ILR (1953) Trav-Co 1121. (The fact that the 
original gift deed was produced in Court by the donee who also paid the tax for the Property from that 
year is sufficient to show that he accepted the gift.) ** AIR 1954 Trav-Co 404 (404) : 1954 Ker LT 234 
(DB). (Where there is evidence that the gift by a person to his wife and children was accepted by the 
donees, the fact that donor who had no other property stayed on it even after the gift does not show that 
the gift had not taken effect.) ** (1947) 52 Mys HCR 187 (201) (DB). (Where the document was pro- 
duced in Court by the donee and some time after execution of the deed, the donor and the donee lived 
together, the acceptance could be presumed.) 

[See also AIR 1964 Mad 309 (311) : (1964) 1 Mad LJ 276. (Where the subject-matter of the gift was a 
house in which the donor, her five daughters and her son the donee, were residing, a recital in the gift that 
the donor was delivering the property to her son was enough to indicate that the donee was put in posses- 
sion of the house.)] 


12. (1947) 52 Mys HCR 187 (200) (DB) ** 2009 (1) All Rent Cas 118 : 2009 (74) All LR 192 (193). (No 


13. AIR 1963 Ker 344 (346). (Where the recitals in a deed of gift clearly showed that the Property was then 


observation in this case that the Presumption of English law will apply is, it is submitted, not correct.) ** 
AIR 1938 Oudh 26 (30) : 13 Luck 697 (DB). (Acceptance will be presumed from the Possession, actual or 


14. 2007 (14) Scale 627. 
15. AIR 1927 PC 42 (43) : 54 Ind App 89 ** (1949) ILR 28 Pat 75 (78) (DB). 
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Where the donee was a minor and was not aware whether the house was delivered to him or 
not or whether the possession was accepted on his behalf or not, the gift could not be said 
to be valid.(16) 

The mere custody of the gift-deed by the donor cannot lead to an inference that the 
donee did not accept the gift, especially where the entire conduct of the donee shows that 
he accepted the gift and the gift-deed was kept in a place where the donee had also ac- 
cess.(17) On the other hand, the mere possession of the gift-deed by the donee will not be 
conclusive proof that the gift deed was accepted by him. Thus it is possible that he may 
have taken possession of the document without the knowledge and intention of the do- 
nor.(18) 


Mere handing over of the gift deed to the defendant cannot be considered as a suffi- 
cient evidence of acceptance.(19) Mere production of gift deed by donee is not sufficient to 
conclude that gift has taken effect when both donor and donee resided together. Facts in the 
case created doubt as to the gift deed being genuine.(20) But the donee’s receiving the deed 
from the donor after due execution thereof and getting it registered are sufficient indica- 
tions of the acceptance of the gift.(21) 


Acceptance is to be of donee and not of donor. Fact that donor was not shown to have 
accepted the gift after its execution cannot be ground to say that gift deed was not proved.(22) 
Acceptance of gift need not be only after transfer is effected. It can be even before gift deed 
is executed.(23) Acceptance of gift need not be express. When the donee was present at the 
time of registration of the gift deed in his favour and did not object to it, it can be inferred 
that he accepted the gift.(24) Where a gift deed is signed by the donee in token of their 
acceptance of the same, it is only the donor who can object to the delivery of possession. If 
the donor supports that a valid gift is made, the non-delivery of possession, if any, becomes 
immaterial.(25) 

It is not open to a third party to challenge the validity of the gift on the ground that it 
was not followed by possession. Such a question can only be raised by the donor or a 
person claiming under the donor.(26) 


16. 2000 (1) Rec Civ R 221 226) (Punj & Har) 

17. AIR 1947 Mad 127 (128). 

18. AIR 1948 Pat 130 (133) (DB). (Donee living as an inmate of donor’s family.) 

19. 1993 (2) Raj LW 209 (213) : 1993 (2) WLC 581. 

20. 2001 AIHC 2862 (2864) : 2001 (1) Ker LT 797. 

21. 1985 Pat LJR 91 (96). (Execution of gift deed not followed by delivery of possession — Immaterial.) ** 
AIR 2004 P & H 257. (Gift deed by grandfather in favour of minor grandsons — Deed duly thumb 
marked by father of minor donees as guardian — Gift deed is valid, there being acceptance of same 
notwithstanding the fact that father had not specifically deposed that he had accepted gifton behalf of 
minors.) ** AIR 1975 Pat 140 (143) : 1975 BBCJ 66 ** AIR 1974 Punj 130 (132) : 1973 Punj LJ 668. 
(Where donee signs a gift deed at the time of execution and also before the Sub-Registrar, it must be held 
to have been accepted.) ** AIR 1953 Trav-Co 336 (337) (DB). 

22. AIR 2007 (NOC) 567 : 2007 (6) ALJ 707. 

23. 2000 AIHC 262 (265) (Andh Pra). 

24. 1982 (1) Kant LJ 34 (38). 

25. AIR 1981 Punj 174 : (1981) 83 Pun LR 92. 

26. 2001 AIHC 3916 (3919) : 2001 (1) Sim LC 92 (Him Pra). 
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Mere possession by or on behalf of the donee cannot amount to acceptance where the 
subject-matter of the gift was enjoyed jointly by the donor and the donee.(27) Acceptance 
of gift need not be specific or explicit, but should be capable of being inferred from the 
circumstances, from the fact that daughter was residing with her father, acceptance could 
not be inferred, since the subject-matter was jointly enjoyed by them both. There was no 
evidence that donee’s name was recorded as joint owner.(28) The fact that the donee was 
standing beside his father-the donor at the time the gift deed was being registered nor the 
fact that the title deeds were in possession of the donee were held to amount to acceptance 
of gift by the donee in the facts of the case.(29) 

However, where donor and donee are closely related and living together making over 
the deed of gift and its acceptance by the donee may be sufficient evidence of acceptance of 
the gift and delivery of possession may not be necessary.(30) Where a mother made gift in 
favour of her daughter, both were living together, the transfer was in praesenti, power of 
cancellation was not reserved, possession.was not given, and the donor did not retain any- 
thing, acceptance of the gift is to be inferred.(31) 

In the case of a gift of a house in which donor and donee are living, the donor need not 
part from the house in order to make the gift effective, if a clear intention to make the gift 
and part with possession can be established. (32) 

Thus where the donor, an old man gifted a house to his grandson, donee but continued 
to live in the same house together with the donee even thereafter, the donor being old man 
it was not expected of the donee to have asked him after said gift to go away from the house 
leaving exclusive possession of the same to the donee. In such circumstances passing of 
gift deed from donor to donee would be sufficient evidence of acceptance of gift.(33) Mother 
had executed settlement deed in favour of her daughter by registered document attested by 
two witnesses. The daughter raised loan by mortgaging part of the gifted property. She also 
paid land revenue and house tax. Thus there was more than sufficient evidence indicating 
acceptance of gift by the daughter.(34) 

Under the T. P. Act, it is not necessary that possession of the gifted property must be 
delivered forthwith as under the Mohammedan law. Where the gift deed makes it clear that 
the right, title and interest in the suit property is vested in the donee and thereafter he 
becomes the absolute owner, mere fact that delivery of possession is postponed will not 
affect the validity of the gift.(35) Where the land donated is under cultivation of the donor 
and is capable of physical delivery of possession, the presence of the donee before the 
Registrar at the time of execution of the deed would be regarded as enough evidence of 


ca 


27. AIR 1973 Orissa 18 (21). 

28. (1987) 7 Reports 183 (Madh Pra). 

29. AIR 2001 Mad 392 (398) : 2001 (2) Mad LJ 355 > 
30. AIR 1971 Orissa 49 (51) ** ILR (1971) 21 Raj 581. 

31. 2002 (2) Mad LJ 415 (418). 

32. AIR 1970 Mad 17 : (1969) 1 Mad LJ 578. 

33. (1977) 44 Cut LT 229 (232) : (1977) 1 Cut WR 274. 

34. 2000 (1) Rec Civ R 594 (600) (Mad) 

35. (1983) 1 Kant LJ 14 (16). 
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acceptance of the gift.(36) For a gift to be valid in terms of section 122 it is not enough that 
the donee produces in Court the document after the death of the donor, but it should be 
proved by acceptable evidence that the donee had during lifetime of the donor accepted the 
gift.(37) Where property is gifted by registered gift deed and of which donee is in posses- 
sion and produces the deed in support of the title, acceptance of the gift is established, 
though this was a gift by husband to the wife who was illiterate and believed that the gift to 
her was by her father-in-law, such a belief makes no difference.(38) Where gift of shares of 
a Company is made under a registered deed and share certificates are delivered to the donee 
and blank transfer forms signed by the donor are given to the donee, the gift cannot be held 
to be incomplete for failure to comply with the formalities prescribed under the Companies 
Act for transfer of shares(39) Where the terms of the gift deed as also the circumstances 
established that the gift took effect immediately after the execution and registration of the 
gift deed in accordance with the requirements of section 123 of T. P. Act the fact that the 
donor had reserved to himself the rights to the usufruct from the land for his life would not 
detract from the validity of the gift.(40) 

The acceptance may be made by or on behalf of the donee.(41) An agent may accept 
the gift on behalf of his principal. A guardian of a minor or other person incompetent to 
contract may accept a gift in favour of such person on his behalf.(42) 

A minor is not competent to accept the gift. The acceptance of gift by donee or on his 
behalf by his guardian is a condition precedent for a valid gift.(43) A gift can be accepted 
on behalf of a minor by a natural guardian with a condition that the person nominated in the 
deed shall act as manager of the gifted property. Acceptance of gift with such condition 
would amount to recognition by the natural guardian of the nominated person as manager 
or agent for purposes of such property(44). 

Where a gift is made in favour of a child of the donor, who is the guardian of the child, 
the acceptance of gift can be presumed to have been made by him or on his behalf without 
any overt act signifying acceptance by the minor.(45) In case of gift of a share in land in 


36. 1973 Pun LJ 172 : 1973 Rev LR 311. 

37. 1980 Ker LT 493 (496). 

38. 1973 Pun LJ 323 : 1973 Rev LR 337. 

39. AIR 1974 SC 1728 (1733, 1734, 1738) : (1975) 2 SCJ 20. ((1973) 14 Guj LR 363, Reversed; AIR 1921 
Cal 148, Overruled.) 

40. 1969 Ker LT 415 : 1969 Ker LR 911. 

41. AIR 1963 Orissa 50 (51) : ILR (1962) Cut 575. (Gift in favour of wife and daughters — Acceptance by 
wife — Donees getting their names mutated in pursuance of deed of gift which came from their custody — 
Held, that there was acceptance of gift by all.) ** AIR 1952 Trav-Co 47 (48) : ILR (1951) Trav-Co 875 
(879) (DB). 

42. AIR 1985 Punj 74 (76) : (1984) 2 Land LR 340 ** ILR (1970) Cut 1036 ** (1967) 65 ITR 334 (336) (DB) 
(Punj). (A gift to minors by their grandmother can validly be accepted by their mother on their behalf. The 
presence of the father of the minors at the time of aceptance does not invalidate the gift.) ** AIR 1960 
Bom 210 (211) : ILR (1959) Bom 1649. (A stranger cannot step in and take possession on his behalf — The 
mother has no right to accept as long as his father is alive.) ** AIR 1938 Oudh 26 (30) : 13 Luck 697 
(DB). 

. 2006 (4) Pat LJR 276 (282) : 2007 (50) All Ind Cas 312. 

. AIR 1981 All 86 : 1981 All CJ 85. 

45. AIR 2004 SC 1257 : 2004 AIR SCW 14. 
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favour of minors who live along with their mother with the donor and donor having done 
all that he could, to effectuate the gift, possession of the donor will be regarded as on behalf 
of the donee as their guardian.(46) Valid acceptance of a gift by a natural guardian of a 
minor will be presumed if an entry is made in Revenue Records of the gift effected by 
registered deed containing a recital that possession is delivered to the donee.(47) A gift to 
a minor can be accepted by natural guardian even with a condition to the effect that the 
mother of the minor shall act as guardian and it is binding on the natural guardian and the 
mother is an agent of the donee regarding the property(48). The guardian can be the donor 
himself and he can, acting as the guardian of the minor, accept the gift on his behalf.(49) 
After the Hindu Minority and Guardianship Act 1956, the father alone could be the guard- 
ian of the person as well as the property of a minor. Where the father himself has executed 
gift deed in favour of the minor son and the parties are continuing to stay together even 
after the gift, acceptance of the gift can be presumed as the acceptance can only be by the 
father as guardian of minor.(50) Where immovable property is gifted to minors, the gift 
deed is attested by two witnesses and the person accepting gifts on behalf of minors ap- 
pended his thumb impression on the deed in token of acceptance, the gifts were complete.(51) 
It has even been held in the undermentioned cases(52) that the minor himself is competent 
to personally accept a gift without a guardian. 

Gift can be accepted even at the time when the donor has filed a suit questioning the 
gift. Where possession in pursuance of the gift deed is given, gift deed is with donee, and 
the donee is treating the gifted property as her own in various letters addressed to Govt. 
authorities, it can be said that the gift is accepted.(53) Production of the gift deed in Court 
was held to be the evidence of the fact that gift deed was accepted by the donee.(54) 

The acceptance of a gift which is onerous is sufficient to constitute a valid gift. It is 
not necessary that the onerous conditions also should be specifically accepted.(55) But this 


——————————— 


46. 1970 UJ (SC) 395 : (1971) 3 SCC 958. 
47. AIR 1972 Him Pra 31 (32). 
48. AIR 1981 All 86: 1981 All CJ 85. 


49. AIR 1983 All 23: (1982) 8 All LR 586. (Donee, minor and living with donor and under his care — Question 
of delivery of possession does not arise.) ** (1947) 52 Mys HCR 187 (192, 193, 200) (DB). (The possession 


material in a case where the donee is a minor and is living with the donor.) 


50. AIR 1982 Mad 281 : (1981) 2 Mad LJ 455 ** 2001 AIHC 3916 (3919) : 2001 (1) Shim LC 92 (Him Pra.) 
(Acceptance of gift can be presumed as it can be only by father as guardian of minor.) ** 2000 AIHC 323 
(328) (Andh Pra). 


51. AIR 1992 Punj & Har 148 (150). 


52. (1957) BLIR 62 (64). (So long as the acceptance of a gift does not impose any obligation on the minor, a 
minor can accept a gift.) ** AIR 1916 Nag 55 (55) : 13 Nag LR 18. 


Also see Section 127 Note 4. 

53. 2002 (4) Andh LD 281 (284). 

54. (1988) 1 Orissa LR 309 (317). 
55. AIR 1933 Cal 488 (489) (DB). 
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would not disable the donee from setting up the invalidity of the burden. Thus, where 
mortgaged property was gifted by A to his sons, the sons were held entitled to question the 
validity of the mortgage.(56) A third party cannot challenge the validity of gift on the 
ground that the donee has not been put into possession of the gifted property by the do- 
nor.(57) 


When gift of immovable property is not onerous, only a slight evidence is sufficient 
for establishing the fact of acceptance by the donee. When it is shown that donee had 
knowledge of the gift, it is only normal to assume acceptance, since it would promote his 
own interest. Mere silence is sometimes sufficient. No express acceptance is necessary for 
completing the gift.(58) Presumptive proof and not conclusive proof is required to prove 
acceptance.(59) Section 122 envisages the acceptance of the gift by the donee during the 
lifetime of the donor and while he is capable of giving. Person relying on gift must estab- 
lish acceptance.(60) Acceptance of the gift also requires to be proved.(61) Where the gift is 
not onerous and there is no evidence on record to show that the donees had dissented from 
accepting the gift, acceptance of the gift could be presumed. Acceptance can be express or 
_implicit.(62) Acceptance of gift by donee held proved in the instant case.(63) 

8. Donor dying before acceptance. 

A gift must be accepted during the lifetime of the donor and while he is still capable of 
giving. The principle is that it is essential that there should be a transfer of the ownership 
during the lifetime of the donor;(1) and this will happen in a gift, only when it is accepted 
by the donee. If he dies or ceases to be capable of giving, before acceptance, the gift be- 
comes void. But where it is accepted during the lifetime of the donor, the deed of gift, 
where there is one, might be got registered after his death.(2) However, in the undermentioned 
case(3) it is held that if the gift deed is registered after death of its executant, it is invalid. 
S. 35 of the Registration Act implies that if the person who executed the document is dead, 
the registering officer shall refuse to register the document. 

Where the donor has handed over the document of gift to the donee who has received 
it, it is sufficient acceptance. The fact that it was not stamped properly and the stamp duty 


56. (1926) 95 Ind Cas 406 (406) (DB) (Lah). 
57. AIR 1973 Gauhati 90 (95, 96). 

58. AIR 1986 Ker 110 (112). 

59. (1988) 2 Ker LT 910 (911). 

60. ILR (1992) 1 Ker 516 (519). 

61. 2000 (1) Orissa LR 45 (47). 


62. AIR 1985 Him Pra 109 (111) ** AIR 2004 Jha 58. (Plaintiffs were minors at time of execution of gift deed 
in their favour — Parents accepted gift on behalf of plaintiffs and came in possession of gifted property 
— Gift deed brought on record from custody of plaintiffs — Specific recital in gift deed regarding hand- 
ing over of possession to them — Acceptance of gift by plaintiffs was thus proved.) 


63. (1985) 2 APLJ 122 (123). 
Section 122 — Note 8 


1. AIR 1969 Ker 21 (22) : 1968 Ker LR 327 ** 1957 BLJR 62 (63) ** AIR 1943 Bom 7 (9) (DB) ** 2000 
ATHC 323 (328 ) (Andh Pra). 


2. See Note 6 on Section 123. 
3. 1989 All LJ 316 (318). 
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and penalty were paid after the death of the donor does not detract from the completeness 
of the gift during his lifetime.(4) 

A donor offered gift of land upon deity but died by the time the Government Order 
accepting the offer was issued. Thereafter the gift deed in terms of the offer was executed 
by a relative of the deceased donor. The gift was unconditional and total surrender of all 
rights of the donor over the land gifted. It could not be said that the Government Order 
issued prior to execution of gift deed was invalid.(5) 

9. Accepted gift is complete though deed is registered later. 

See Note 6 on S. 123. 

10. Donee dying before acceptance. 

Since a donee must, in order to constitute a valid gift, actually accept the gift, the gift 
will be void where he dies before such acceptance. 

11. Advancement. 

In English law where a husband or father pays money and purchases property in the 
name of the wife or the child, the presumption is that the purchase was intended to be an 
advancement to the wife or the child.(1) This doctrine has no application to this country.(2) 
The husband or the father would nevertheless be the beneficial owner of the property pur- 


4. AIR 1942 Cal 386 (389) (DB). 


5. AIR 1993 Kant 108 (112). 
Section 122 — Note 11 


1. AIR 1921 PC 56 (57) : 47 Ind App 275 ** AIR 1925 PC 181 (182) : 52 Ind App 286. 


2. AIR 1925 PC 181 (182) : 52 Ind App 286 ** AIR 1928 PC 172 (173) : 55 Cal 944 : 55 Ind App 235 ** AIR 
1921 PC 56 (57) : 47 Ind App 275 ** AIR 1959 Madh Pra 359 (364) : ILR (1959) Madh Pra 256 (DB). 
(Where a joint deposit in the names of father and his daughter is payable to either or to the survivor, no 
presumption of a gift in favour of the surviving daughter can be drawn from the fact that she is in posses- 
sion of deposit receipt, unless the delivery of the receipt by the deceased father is proved — The principle 
of advancement does not apply to Mahomedans in India also.) ** 1958 Ker LT 902 (904, 905) ** AIR 
1954 Mad 987 (990) : (1954) 2 Mad LJ 294 (DB). (It cannot be presumed under the Marumakkathayam 
law that when a person purchases property in the name of his wife or some of his children, the purchase is 
for the benefit of the wife or children.) ** (1952) 54 Pun LR 193 (197) (DB) ** AIR 1951 Orissa 22 (24): 
ILR (1950) Cut 464 (DB) ** AIR 1951 Raj 133 (134): ILR (1951) 1 Raj 26 (DB) ** AIR 1950 Orissa 143 
(144, 146) (DB) ** AIR 1947 Pesh 1 (6) (DB). (Money deposited in bank in joint names of deceased and 
his sister’s son.) ** AIR 1947 All 314 (315) : ILR (1947) All 642 (DB). (Purchase made in the name of 
concubine but with funds of her paramour — It is for the concubine to establish that it was made for her.) 
** AIR 1942 All 308 (311) : ILR (1942) All 478 (DB) ** AIR 1917 Mad 926 (927) (DB) ** (1854) 6 Moo 
Ind App 53 (75, 79) ** (1869) 13 Moo Ind App 232 (247) ** (1905) 29 Bom 306 (312) (DB). 


[But see (1956) 60 Cal WN 886 (891, 892) (DB). (There is no reason why the rule of advancement as in 
vogue in England should not be applied to Indian conditions particularly in the changed and changing 
circumstances of the Indian Society. If the doctrine of advancement as accepted in England were appli- 
cable to India, even after proof that the consideration money had been advanced by the husband in acquir- 
ing a property in the name of the wife the Court will presume that the husband intended to create a title in 
the wife although the consideration came from him.)] 


[See however AIR 1957 Mad 573 (575) : (1957) 2 Mad LJ 154 (DB). (At the time it was held that there 
was no presumption of advancement in India, the conditions were very different from what is obtaining 
now-a-days. There is no reason to think that in 1946 a father with large sums of money in his hands when 
he took promissory note in the name of his daughter who was not sufficiently well-to-do did not intend to 
make a gift of that money to the daughter.)] 
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chased. (3) Where A deposited his money in the name of himself and his wife, it was held 
that there was no presumption of any intended advancement to the wife.(4) As between two 
persons born of British parents, the English law would, however, apply.(5) But the doctrine 
does not apply in the case of Indian Christians.(6) The presumption of no advancement is, 
however, rebuttable one.(7) and very little evidence of intention would be sufficient to turn 
the scale.(8) 


3. AIR 1921 PC 56 (57) : 47 Ind App 275 ** AIR 1925 PC 181 (182) : 52 Ind App 286. 


4. AIR 1951 All 529 (540) : ILR (1951) 2 All 439. (Husband depositing ornaments with bank for safe 
custody on joint names of himself and wife with direction that they should be delivered to either or 
survivor — This does not amount to gift.) ** AIR 1943 Bom 7 (8) (DB). (AIR 1928 PC 172, Relied upon.) 


5. AIR 1921 PC 56 (58) : 48 Cal 260 : 47 Ind App 275. 


6. AIR 1942 Mad 503 (505) : ILR (1942) Mad 844 (DB). (Religious belief is not a factor in the application 
of the doctrine in India.) 


7. ILR (1966) 1 All 111 (115, 117). (Bank receipts for fixed deposits in favour of donee — Donee, a niece of 
donor proving that she was brought up by the donor and that the donor arranged her marriage incurring 
necessary expenditure — Inference of advancement in favour of donee, held permissible.) ** TLR (1954) 
Cut 140 (148). (Presumption can be rebutted by showing that husband gifted the property to wife — Sub- 
sequent conduct of relations, held led to inference that it was advancement.) ** AIR 1951 Trav-Co 195 
(196) (DB). (Where a sale is by the husband to his wife the presumption that the purchase is made by the 
husband with his own funds and for the benefit of the wife and children can arise only in the absence of 
evidence to the contrary and there is nothing in law to prevent a separate acquisition being made in the 
name of a Marumakkathayee woman by her husband.) 


8. ILR (1964) Cut 274 (281). (Gift of property by husband in favour of his wife — Wife taking no steps for 

mutation in her name — Husband declared insolvent subsequently — No inference about benami character 
of gift transaction could be drawn merely from such non-mutation or from payment of municipal taxes 
and rent of the property through her husband.) ** AIR 1959 Madh Pra 359 (364) : ILR (1959) Madh Pra 
256 (DB) ** 1958 Ker LT 902 (906). (Marumakkathayam Law has recognised a presumption that the 
acquisitions made by a Marumakkathayee husband or father in the name of his wife or children, are 
intended to be for the benefit of the sub-tarwad consisting of the wife and children. The very fact of 
purchase of property in the name of wife or children is taken to constitute a gift thereof.) ** AIR 1956 Hyd 
52 (54, 55) : ILR (1956) Hyd 282 (DB). (In the Hyderabad State, benami purchases or sales are always 
made with some motive and set purpose and unless such purpose is apparent from the record, the transac- 
tion in the name of a child or the wife cannot be presumed to be benami.) ** AIR 1953 Mys 89(89, 90) : 
ILR (1952) Mys 70 (DB). (Where a husband purchases certain property in the name of his wife, the 
consideration for the sale proceeding from the husband, it does not necessarily follow that the transaction 
is benami.) ** AIR 1951 Orissa 22 (25) : ILR (1950) Cut 464 (DB) ** AIR 1950 Orissa 143 (144) (DB). 
(In a suit by a reversioner to set aside an alienation by a Hindu widow of property alleged to have been 
purchased by her unless it is strictly proved by the plaintiff that the purchase money was paid by the 
husband the presumption that the apparent owner is also the real owner must be made.) ** AIR 1939 All 
733 (734, 735). (Property purchased in name of father and son in equal shares — Money supplied by 
father — Father gifting away his share to another son — Gift deed reciting that he, the father, had only 
half share in property though he supplied the money — In the circumstances, no presumption that son’s 
name stood benami and that his share vested in father held arose.) ** AIR 1946 All 85 (87, 88) : ILR 
(1946) All 89 (DB). (Where the consideration for the various purchases in the name of a wife has come 
from the pocket of the husband and when none of the immediate heirs of the husband have for a long time 
claimed the properties, that is sufficient reason for holding that the husband did intend that the properties 
should go to his wife for her own benefit and advancement.) 
[See also AIR 1952 Pat 61 (64, 65) : ILR 30 Pat 1137. (Purchase of house made in joint names of husband 
and wife when the husband was in affluent circumstance and not involved in debt. There was no motive on 
his part to defeat or delay creditors; Held, that the husband made the purchase for the advancement of his 
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774 = [S122 N11] “Gift” defined 

The doctrine of advancement has been held to apply to the Burmese inasmuch as 

benami transactions are less common in Burma and made only for the purposes of fraud.(9) 
12. Gift to a persona designata. 

Where a gift is made to A describing him as the adopted son of the donor and it turns 
out that the adoption is not valid, or that no adoption of A ever took place, the question, 
whether the gift to A stands depends upon the further question whether the words “my 
adopted son” are merely words of description or whether the fact of adoption was the 
motive and reason for the gift. In the former case, the gift would be valid though the adop- 
tion is not valid or did not take place. In the latter case the gift will be invalid.(1) “The 
distinction,” said their Lordships of the Privy Council in Fanindra Deb v. Rajeswar Das,(2) 
“between what is description only and what is the reason or motive of a gift may often be 
very fine but it is a distinction which must be drawn from a consideration of the language 
and surrounding circumstances.” 

See also the undermentioned cases.(3) 

13. Gift for unlawful objects. 


A gift for an unlawful object would be void under S. 6, Cl. (h).(1) Thus, a gift for 


9. AIR 1935 Rang 24 (25) ** AIR 1928 Rang 220 (223) : 6 Rang 203. 
Section 122 — Note 12 


1. (1885) 11 Cal 463 (483, 484) : 12 Ind App 72 (PC) ** 1966 Cur LJ 547 ** AIR 1924 Bom 516 (517) (DB). 
(Intention of the donor was to give the property to R as his adopted son — Adoption invalid — Gift fails.) 
** AIR 1922 Bom 352 (353) : 47 Bom 65 (DB). (Testator made the gift out of natural love and affection 
and in making his will he merely described the donee as his adopted son in the ordinary course without 
intending that the gift should be conditional on the validity of his adoption — Held, gift valid though 
adoption failed.) ** AIR 1930 Lah 115 (116) (DB). (Adoption motive of the gift — Adoption found 
invalid — Gift fails — Subsequent statement by the donor that the words were descriptive only does not help 
the donee as the Courts have to look to the intention of the donor at the time of the gift.) 


2. (1885) 11 Cal 463 (484) : 12 Ind App 72 (PC). 


3. (1901) 24 Mad 214 (218) : 27 Ind App 162 (PC) ** (1899) 22 Mad 383 (391) : 26 Ind App 83 (PC) ** 
(1876) 3 Ind App 243 (257, 258) (PC) ** (1892) 19 Cal 452 (462) : 19 Ind App 101 (PC) ** (1906) 28 All 
488 (495, 496) : 33 Ind App 97 (PC) ** (1892) 19 Cal 513 (530) : 19 Ind App 108 (PC) ** (1972) 1 Cut 
WR 589. (If the gift is made to a person on the assumption that the donee is an adopted son and the 
adoption is not valid, the gift fails.) ** (1909) 31 All 5 (6) (DB) ** (1903) 24 All 195 (207) (DB) ** AIR 1934 
Oudh 137 (138) : 9 Luck 530 (DB). (Construction — Request to adopted son — Adoption invalid — 
Reference to status as adopted son held merely description of donee and not motive of gift.) ** (1900) 11 
Mad LJ 27 (28) (DB) **(1910) 8 Ind Cas 517 (519) (DB) (Mad) ** (1897) 20 Mad 167 (188) (DB). (Case 
held to be one of description only.) ** AIR 1929 Lah 20 (22) : 10 Lah 558. (Gift to a person described as 
Possessing a particular character or relationship may either be an absolute gift to him as an individual or 
a gift on account of that relationship in which case if the relationship fails, it will not take effect at all.) ** 


Section 122 — Note 13 


. AIR 1954 Trav-Co 348 (351) : ILR (1953) Trav-Co 1121. (Even if the marriage between the donor and the 
donee is not valid according to law, the object in making the gift cannot be said to be unlawful so long as the 
donor regards the donee as his lawfully wedded wi fe.) ** AIR 1950 Pesh 11 (13). (If the real object of the gift 
is disinheritance of an heir, it will be bad in law.) 
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future illicit cohabitation(2) or in fraud of creditors(3) will not be valid. A gift made in 
discharge of an agreement consideration for which is past illicit cohabitation has been held 
to be void.(4) However, a gift does not cease to be valid because it was made with a motive 
to avoid income-tax.(5) 
14. What passes under a gift. 
See Notes on S. 8, and also the undermentioned cases.(1) 
15. Gift or trust. 

An incomplete gift or voluntary transfer of property cannot take effect as a declara- 
tion of trust, since the donor’s intention to transfer the property negatives any suggestion 
that he might have contemplated retaining the property as a trustee upon failure of the gift 


2. AIR 1972 Raj 25 : 1971 WLN (Part I) 488. (Even in absence of pleading if the object of gift is proved to 
be illegal, namely for contemplated future cohabitation, the gift will be invalid.) ** AIR 1947 Bom 198 
(201, 202) ** ILR (1947) Bom 206 (DB). (But not gift for past cohabitation.) ** AIR 1933 Bom 209 (215) 
(DB). 


[But see (1905) 28 Mad 413 (416, 417) (DB). (Transactions intended to be gifts, if amounting to com- 
pleted transfers of property, cannot be impeached.)] 


3. AIR 1950 Pesh 11 (12, 13). (A gift made with intent to defraud the creditors is voidable at the option of the 
creditors but it is wrong to attribute the intention of defrauding the creditors simply because the donor, 
when he executed the gift, owed some money.) ** AIR 1920 Cal 93 (95) (DB). 


4. AIR 1947 Bom 198 (201, 202) : ILR (1947) Bom 206 (DB). 
5. AIR 1958 Punj 250 (253) : ILR (1958) Punj 318 (DB). 
Section 122 — Note 14 


1. (1885) 11 Cal 121 (131) : 11 Ind App 218 (PC). (“I put as top to my interest in (certain) taluqs and 
withdraw my enjoyment thereof, and I make them over to you” was preceded by “in order that you may 
perform religious (certain) ceremonies, celebrate the festivals satisfactorily and provided for your own 
support, by having the property under your authority and control.” It was held that the words of the gift 
must be taken to be limited by the purpose of the gift and the donee took the property for life only.) ** 
1963 Cur LJ 556 (558) (Punj). (Hindu executing gift deed of land in favour of his wife prior to coming 
into force of Hindu Succession Act — Deed providing for transfer of all rights of donor in property to 
donee, and specifying that she was to be owner — But deed also containing provision that donee would not 
be entitled to transfer property in any manner whatever — Deed held to pass limited interest only to donee 
— Section 10, T. P. Act held inapplicable.) ** 1958 Ker LT 8 (13) (DB). (The effect of Section 32 of the 
Ezhava Act (3 of 1100, Travancore) is that, ordinarily, Makkathayam property obtained after the passing 
of the Act should be taken by the wife and children as tenants-in-common even though the instrument of 
gift by which the property was acquired stands in the name of one individual alone but if contrary inten- 
tion is expressed in the instrument, effect should be given to that intention.) ** AIR 1957 Trav-Co 77 
(80) : ILR (1956) Trav-Co 1280 (FB). (Ordinarily in construing a deed of gift what the Courts have least 
to see is the intention of the donor as evinced by the deed or the surrounding circumstances at the time of 
the deed and no amount of dealing by the donee should convert a limited into an absolute grant. But 
subsequent dealings by the donee with the consent or acquiescence of the other members of the tarwad 
may constitute good evidence as against the tarwad on ground of estoppel.) ** AIR 1953 Punj 135 (136) : 
54 Pun LR 483 (DB). (Held, that the wording of the gift deed was sufficient to divest the donor of all 
rights which he possessed including the right to shamilat.) ** AIR 1952 Nag 55 (56) : ILR (1952) Nag 60. 
(Even if the purpose of the gift is stated to be for maintenance of the donee the estate given is not neces- 
sarily limited to the life of the donee if the dispositive words are clear that an absolute estate is given.) ** 
AIR 1952 Punj 120 (121) : 54 Pun LR 457. (Held, on construction that the gift gave the full estate and not 
the widow’s estate.) 
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or voluntary transfer.(1) Ordinarily transfer of immovable property to oneself will be an 
exercise in futility. It is only in the case of a trust that the concept of transfer to oneself 
comes into play, particularly when the settlor appoints himself as the sole trustee. When the 
settlor creates trust by settling properties and appoints himself as sole trustee, he bifurcates 
his dual ownership, retaining himself the legal ownership of the property and transfers 
beneficial or equitable ownership to those for whose benefit he creates the trust. When a 
person does by creating a trust in respect of properties and appoints himself as sole trustee 
of the trust, it amounts to making a vesting declaration and not making a gift of the prop- 
erty. It is this vesting declaration which invests him with legal ownership of the property 
and divests him of the beneficial ownership and transfers the latter to the beneficiaries of 
the trust. To hold that such transfer creates both a gift and a trust will create a conflict 
between section 122, T. P. Act and section 6 of the Trust Act.(2) 
16. Gift or sale. 


A document purporting to be a gift may be shown to be really a sale. So also, a 
document purporting to be a sale may be shown to be in reality a gift.(1) The test is whether 
there is any consideration for the transaction. The motive behind the deed is not a relevant 
factor.(2) If there is consideration, the transaction cannot be considered to be a gift, but will 
operate as a sale. The question must be decided upon a construction of the document in 
each case.(3) Where there is no proof of payment of price, the transfer will not operate as a 
sale but if the requisite of sections 122 and 123, T. P. Act, are established, it will take effect 
as a gift.(4) Even if a document on the face of it shows a transaction to be a sale, evidence 
that it is a gift is admissible.(5). 

But under S. 92, Evidence Act, evidence of an oral agreement or statement will not 


Section 122 — Note 15 
1. Halsbury, Laws of England, Vol. 15, Para 833 ** (1956) 3 All ER 280 (283) ** (1862) 4 De F & J 264 
(273, 274) : 45 ER 1185 (1189) : 135 RR 135, Milroy v. Lord ** AIR 1924 Bom 88 (89) ** AIR 1921 Cal 
148 (149) : 48 Cal 986 ** (1885) 9 Bom 115 (122) ** (1908) 10 Bom LR 1209 (1223, 1228). 


2. AIR 1980 Guj 165 : (1980) 21 Guj LR 232. 
Section 122 — Note 16 


1. (1906) 33 Cal 773 (785) : 33 Ind App 86 (PC) ** (1911) 33 All 340 (341) : 38 Ind App 85 (PC). (27 All 
612, Reversed.) ** (1870) 7 Bom HC ROC 27 (30). 


2. AIR 1954 Pat 280 (283) : 1954 BLJR 82 (DB). 


3. (1891) 13 All 409 (416, 417) (FB). (Held, only a sale.) ** AIR 1963 Andh Pra 177 (181): ILR (1963) Andh 
Pra 991 (DB). (Execution of sale-deed of joint family property by a Hindu father and manager of joint 
family in favour of his concubine — Recital of payment of cash consideration in document — No proof of 
cash consideration, teal consideration being past cohabitation — Transaction is not sale but gift.) ** AIR 
1959 Punj 117 (118, 119) : ILR (1959) Punj 626. (Donor getting lands mutated in the name of donee who 
maintained donor — No evidence of price — Transaction held not a sale.) ** AIR 1952 All 149 (153, 
154) : ILR (1953) 1 All 374 (DB). (Where the motive is an unequivocal intention of the transferor to give 
to the transferee a title which would act as a safeguard against any claim for the pre-emption in respect of 
other property intended to be sold, the transaction for that reason cannot be called sale.) ** AIR 1952 Hyd 
IO: ILR (1952) Hyd 7 (DB). (Held, that as the house was being given in lieu of Mehar the transaction 
was a simple gift and not a transfer made in consideration of the reliquishment of the Mehar by the 
proposed bride.) ** (1910) 34 Bom 287 (290) (DB). 

4. 1976 Ker LT 840 (842). 


5. AIR 1971 All 151. 
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be admissible, as between the parties, to alter the effect of a document.(6) But a third party 
can adduce such evidence.(7) 


Where a deed of gift states that there was no consideration for the transfer, it is not 
open to a party to prove that there was a consideration for the transfer and that the deed was 
a conveyance for consideration and not a gift.(8) In the undermentioned case a Christian 
Mission wanted to help Christians who served them and property worth 8,000 rupees was 
alleged to be sold by the Mission to a Christian for Rs. 190. No money was paid before the 
Registrar and the Mission received no money as the price from the transferee who had only 
to pay some subscription. It was held that the transaction was without consideration and 
hence only a gift.(9) If a small piece of land worth Rs. 100/- is transferred by the donor 
under a registered deed to the donee as gift in view of their connection and friendship and 
the donor states that the object of the transfer was to protect the donee from the assault of 
pre-emptor, the transfer is a gift and not a sale.(10) 


Where apart from natural love and affection the consideration for the deed of gift was 
the donee’s foregoing the benefit conferred upon him by the deed of declaration, the clause 
creating a right in favour of the donor on interpretation of the document held to be not an 
agreement of sale. The deed of gift was found to be hit by S. 122.(11) 


17. Gift or will. 


A document purporting to be a will may really be a gift(1) or a document purporting 
to be a gift may really be a will.(2) The test is when is the document to take effect(3) and 


6. (1900) 28 Cal 70 (73) (DB) ** AIR 1919 Oudh 420 (423) : 22 Oudh Cas 222. 


7. (1905) 2 Cal LJ 338 (339, 340) (DB) ** 1890 Pun Re No. 117, Page 371 (375, 376) (FB) ** (1913) 21 Ind 
Cas 60 (61) (Oudh) ** AIR 1931 Oudh 424 (425). 

8. AIR 1955 Bom 122 (124) : ILR (1955) Bom 309 (DB). 

9. AIR 1954 Punj 116 (117). 

10. (1969) 71 Pun LR 400 : 1969 Cur LJ 265. 
11. (1977) 81 Cal WN 449 (451, 452). 
Section 122 — Note 17 

1. (1865) 3 Suth WR 200 (202, 203) (DB). 

2. AIR 1924 Mad 605 (606). (Deed, though in form a deed of gift, held to be in fact a deed of Will and not 
one of gift as there was no disposal of any immediate rights of possession or any immediate interest in 
property.) 

3. 1960 Ker LT 705 (707) : ILR (1960) Ker 1119 (DB). (Where the terms of the Will provided that due to 
love and affection for his son the testator decided to give certain amount to his son and his wife was 
directed to pay the amount after the death of the testator with interest due from the date of the death of the 
testator — Held, that there was an immediate vesting of the amount although the payment was deferred for 
a future date and hence the transaction was a gift.) ** 2009 (3) AIR Bom R (NOC) 551 : 2009 (3) Bom CR 
112. (Evidence of scribe and attesting witness showing that deed is gift — And defendant was to become 
owner of lands from date of execution — Therefore deed produced by defendant is gift deed and not will.) 
** 1956 Ker LT 516 (519, 520). (A right in praesenti was created in favour of the donees and that the 
enjoyment of income alone was deferred.) ** 1955 Ker LT 148 (150, 152, 155) (DB). (Document styled 
Will and registered, executed by P in favour of M — Recital that “properties to be in my possession till 
death. After my death you atton to the jenmi and enjoy properties with full rights ....... I am giving these 
properties out of love” — Held, that intention of P was to transfer properties in praesenti subject to life 
interest in favour of P.) ** (1955) 2 Mad LJ 180 (184). (The intention of the testator in executing the 
document was to divest himself of any interest in the properties except to the extent of being maintained 
“out of them. There was therefore a gift in praesenti on the date of the execution of the document although 
it was termed a Will.) 
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whether the power to revoke is reserved by the author expressly or by necessary implica- 
tion.(4) The real and the only reliable test for the purpose of finding out whether the docu- 
ment constitutes a Will or a gift or a settlement is to examine the nature of the disposition 
under the document to see whether it had transferred any interest in praesenti in favour of 
the settlee or whether it intended transfer interest in favour of the beneficiary only on the 
death of the executant.(5) 

The mere reservation of a life-estate by the donor does not necessarily indicate that 
the document is a will.(6) Nor does the fact that the donor revoked it within a few months 
indicate that his intention was to make a will and not a gift.(7) Where under a document it 
was intended to convey and confer immediate title on a person subject to donor’s right of 
residence for his lifetime and no right of revocation was reserved, the document was a gift 
and not a Will.(8) 

The fact that a document is registered as a deed of gift is, though not conclusive, one 
of the tests to ascertain whether it is a gift or a will.(9) 

A gift, unlike a will, confers immediate rights on the donee. A will, on the other hand, 
is, so long as the testator is alive, only a declaration of his intention which he is entitled to 
change or revoke. It has no fixed effect till the death of the testator.(10) 

Where a document, though styled as a gift deed, which is not inter vivos in favour of 
the alleged donees in whose favour a future vesting of the vested remainder is sought to 
take effect on a future date after the gift of life interest in favour of the present donee is 
created, the document can only be a Will and not a gift deed so far as such donees in whose 
favour such future vesting of the vested interest is created.(11) 


See also the undermentioned cases.(12) 


4. AIR 1947 Bom 49 (51) : ILR (1946) Bom 984. (The question whether a certain document is a gift or a 
Will depends not merely upon the form of the document, but upon the intention gathered from the words 
used in the document itself.) ** AIR 1940 Mad 236 (238) ** AIR 1925 Mad 471 (472, 473) ** AIR 1929 
Lah 143 (144) ** AIR 1943 All 95 (96) : ILR (1943) All 193 (DB). (Gift contemplated by Section 122 is 
different from gift contemplated by Section 191, Succession Act, which is in the nature of a Will.) 

[See also (1910) 33 Mad 304 (307) (DB).] 

5. AIR 1982 Mad 281 : (1981) 2 Mad LJ 455 ** AIR 1978 Mad 54 : 90 Mad LW 430. 

6. 1958 Andh LT 570 (573) ak AIR 1956 Pat 345 (347) : 1956 BLJR 88 (DB). (The mere reservation of a life 
estate or the provision of maintenance for the executant or his daughter-in-law did not necessarily indicate 
that the document was a Wili.) ** 1955 Ker LT 148 (150, 152, 155) (DB) ** AIR 1953 Trav Co 336 (337) 
(DB). (Rights over the Properties comprised therein vested in the executees from the date of the document 
subject to the life estate in favour of executant and the document was therefore a gift.) ** AIR 1952 Trav-Co 
47 (48) : ILR (1951) Trav Co 875 (884) (DB) ** AIR 1947 Bom 49 (51) : ILR (1946) Bom 984. 

7. 1958 Andh LT 570 (573) ** AIR 1947 Bom 49 (51) : ILR (1946) Bom 984. 

8. AIR 1972 Guj 74 (76, 77) : ILR (1972) Guj 151. 

9. AIR 1953 Trav-Co 336 (337). 


10. (1968) 34 Cut LT 874 : ILR (1968) Cut 576 ** 2009 (3) AIR Bom R (NOC) 551 : 2009 (3 
** AIR 1956 Trav-Co 127 (128) : 1955 Ker LT 891 on. Ta ' ; ee 


11. 1984 Tax LR 873 (877) (Mad). 


12. 1982 Ker LT 161. (Testamentary succession cannot be treated as a transfer by way of gift under S. 84 (1- 
A) Land Reforms Act (Kerala) (1964) read with S. 122.) ** AIR 2009 Chh 43. (Document in question had 
its title as “Baksisnama’ — However nature of disposition through it was such that it intended to transfer 
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17A. Gift ər settlement. 


Where a mother settled her properties by way of gift in favour of a son for setting 
dispute between family only for the consideration that the son relinquished his right to 
future share in properties left by her, such a deed is indeed a deed of family settlement, 
though termed as a gift deed.(1) 

It was clearly recited in the document that the donee would be the owner of the prop- 
erty and the donor will have no right over it. There was conveyance of the property by the 
document. It was registered and attested by two witnesses. It was without consideration. It 
was therefore a gift deed and not a release deed.(2) 


Where the settlor was in occupation of the suit property and continued to pay the 
electricity bills and disputed the alleged settlement deed by stating that he was the owner of 
the property, the settlement deed cannot be a true and valid document as per S. 122 being 
obtained by undue influence when the settlor was not physically sound.(3) 

Where the donor living with the donee (his daughter) and her mother (his second 
wife) clearly mentioned that there being no male issue and since he was residing with the 
donee, had executed the deed out of love and affection and had already executed a settle- 
ment deed in favour of his daughter from first marriage, it can be concluded that the donor 
had executed the deed in a sound and disposing state of mind and was valid under S. 122.(4) 

Where the evidence of witnesses shows that donor father was not in sound state of 
mind at time of execution of settlement deed and he was not in position to understand 
things and died soon after discharge from hospital and no reason was given why he ex- 
cluded other heirs in preference to only one daughter, the settlement deeds cannot be said to 
be executed voluntarily by him and hence would not be valid.(5) 


interest in favour of beneficiary only on death of executant and not in praesenti — Document in sum and 
substance is ‘Will’ and not ‘gift deed.’) ** 1904 Pun Re No. 74, Page 239 (248) (DB). (A document 
dividing immovable property in specified shares between the heirs of the executant which was intended to 
give immediate effect to the intention of the alienor contained therein and whereunder possession was 
actually transferred within a short time of its execution, held to be a deed of gift, although it was called 
throughout and registered by the executant as a Will.) ** AIR 1930 Mad 744 (745). (i) The document in 
question was executed on plain paper; (ii) it was styled as marana sasanam; (iii) the property was trans- 
ferred; (iv) it was registered as a Will. These circumstances are sufficient to indicate that it is a Will and 
not a deed of gift.) ** AIR 1928 Nag 308 (310). (Where a certain document is a Will and not a gift or a 
family arrangement, depends upon the right construction of a document and involves a question of law.) 
** AIR 1918 Oudh 191 (192) : 21 Oudh Cas 312 ** AIR 1917 Oudh 64 (65) (DB) ** AIR 1924 Nag 236 
(238). (Document intended to operate after death — Held, to be a Will) ** 1900 All WN 1 (2). (There is no 
objection to be part of a document operating as deed of gift and the other part as Will.) 


Section 122 — Note 17-A 


1. AIR 1992 Ker 397 (401) ** AIR 2004 P & H 257. (250 bighas of land out of 300 bighas donated to sons 
and grand-sons in equal shares — 50 bighas of land retained by donor for self-use and maintenance — 50 
bighas land,held, could not be termed as ancestral property of donor particularly when it was proved that 
150 bighas of land out of 300 bighas was not ancestral in his hand — Donor held competent to donate 50 
bighas of land to his minor grand-sons — Admission contrary to documentary evidence on record,held 
not sufficient to establish such land being ancestral.) 

2. (1989) 1 Rajasthan LR 318 (323). 

3. 2007 (5) Mad LJ 341 (347). 

4. 2004 (4) Mad LW 597 (603). 


5. AIR 2005 (NOC) 572 : 2005 AIHC 3475. 
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When once the settlement deed has been accepted and acted upon the executor has no 
right to revoke the settlement deed on a later date.(6) 
The cancellation of settlement deed executed by the donor is not valid when the donor 
has not reserved any right to cancel.(7) 
18. Gift is irrevocable. 


See section 126. 
See also S. 129 and Notes thereon, (gifts in contemplation of death). 
19. Muhammadan law. 

This section does not, by virtue of S. 129, affect any rule of Muhammadan law. See 
Notes on section 129. 

Once a transfer of property by way of gift has been effected by a Mohamedan under 
the T. P. Act by executing a registered gift deed, the provision of the statute law shall 
override the personal law. Thus it is not necessary in such case to prove delivery of posses- 
sion independent of the gift deed.(1) 

Under the Muslim law, an oral Hibba or gift is permissible. However, in order to 
constitute a valid gift, the donor should divest himself completely of all ownership and 
dominion over the subject of the gift. The three essential constituents of a valid gift are (1) 
declaration of gift by donor (2) its acceptance express or implied by donee (iii) delivery of 
possession of subject-matter of gift.(2) 

A Muslim Husband settles certain lands in favour of his wife by way of gift as a 
dower. The dower was not fixed in cash so as to bring into existence a dower debt in 
discharge of which the transfer of suit lands was agreed upon there was no consideration 
oe, The transfer by way of gift was pure and simple “Hibba” under the Mohamedan 

aw. 

There is no life interest under the Mohamedan law, for the corpus, though it is pos- 
sible to provide for a provision reserving the right to take usufructs while giving absolute 
right in the corpus to the donee. Where a Muslim father gave life interest in the property to 
his daughter with a further stipulation that after the death of the daughter the property will 
devolve on the son, the gift is giving absolute right to the daughter since there is no life 
estate under the Muslim law.(4) 

20. Hindu law. 

See Notes on sections 123 and 129. 

_ By virtue of S. 129, as it stood before 1929, this section did not affect any rule of 
Hindu law. But there was no rule of Hindu law inconsistent with this section. Under the 
Hindu law, as under this section, acceptance by the donees is necessary to constitute a valid 


6. 2007 (1) Mad LW 785. 
7. 2003 (3) Mad LW 186 (196). 
Section 122 — Note 19 
1, 1996 AIHC 326 (329) (Orissa). 
2. AIR 1991 Pat 203 (206) : 1991 BLJ 499 ** AIR 2007 (NOC) 1174 : 2007 (3) Andh LD 601. 


3. AIR 1988 Kant 51 (56). [((AIR 1949 Pat 237, AIR 1951 All 86 FB and AIR 1952 Mad 671, Dissented 
from).] 


4. 2003 (1) Ker LJ 371 (374) : 2003 (1) Ker LT 826. 
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gift.(1) The amendment of Section 129 in 1929 now makes this section directly applicable 
to gifts by Hindus also. 

A sale without legal necessity by the manager of a joint family, of the joint property 
can be affirmed subsequently by other members of the family but a similar gift cannot be so 
affirmed inasmuch as there is no consideration in a gift except natural love and affec- 
tion.(2) Where the gift of land was filed by male members who were reversioners repre- 
senting the females i.e. daughters of donors, the suit would not be liable to be dismissed 
being speculative though male reversioners had no chance to succeed to estate.(3) Gift of 
an undivided share in the immovable property of the joint family is invalid.(4) If a coparce- 
ner throws his separate property into the common stock of the joint family, he does not 
make a gift under the T. P. Act.(5) The expressions of intention to give away the property 
for provision of daughter or sister is not a gift within section 122 T. P. Act and non-registra- 
tion of such a deed would not hit its validity.(6) 

Where self-acquired property is gifted by its owner to his wife and she in turn be- 
queathed it to the children of her adopted son. The gift and the Will are proved to be 
genuine, valid and had been acted upon. Therefore the adopted son could not alienate the 
property or even his alleged share, on ground of family necessity.(7) 

Where it is stated that certain shares in joint stock companies and cash are gifted by 
the donor to his son and daughter-in-law, it cannot be taken to be an expression of a con- 
trary intention so as to outweigh the presumption in favour of tenants-in-common under the 
Hindu law. They took the property as tenants-in-common. (8) 

A Hindu widow having limited right executed a deed of gift in the year 1938 in favour 
of the sons of her daughter. If the gifts are taken to be valid, the widow ceased to have any 
right in the property and her continued possession was neither actual nor constructive in 
any legal sense. Her possession was at the most on behalf of the minor grand-sons/donees. 
Even after coming into force of the Hindu Succession Act, she having ceased to be the 
owner of the property, her possession in 1956 could not be deemed to be possession 
recognised in law. Thus on her death property would revert to her daughter as reversioner. 
Gift executed by her remained inoperative.(9) 


Transfer how effected. 4123. For the purpose of making a gift of immovable 
property, the transfer must be effected by a registered in- 
strument signed by or on behalf of the donor, and attested by at least two witnesses. 


Section 122 — Note 20 


. AIR 1956 Bhopal 66 (68) ** AIR 1952 Trav-Co 47 (49) : ILR (1951) Trav-Co 875 (887) (DB) ** AIR 
1927 Oudh 278 (283) : 1 Luck 97 ** AIR 1942 Lah 243 (246, 247) (DB). 


AIR 1957 Bom 280 (283) : ILR (1958) Bom 667 (DB). 

AIR 2000 Punj & Har 168 (175). 

AIR 1981 NOC 75 : 1981 All Rent Cas 167 ** 1970 Mad 113 (115). 

1972 Tax LR 284 : ILR (1971) 1 Delhi 517 ** 1971 Tax LR 1042 : ILR (1971) Cut 458 (DB). 
AIR 1980 Andh Pra 139 (143) : (1979) 2 APLJ 421 (DB). 

1996 AIR SCW 1107 (1109). 

1984 Jab LJ 644 (651). 

1991 BBCJ 86 (91). 


— 
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For the purpose of making a gift of moveable property, the transfer may be 
effected either by a registered instrument signed as aforesaid or by delivery. 


Such delivery may be made in the same way as goods sold may be delivered. 


[A] As to extension of and exemption from operation of S. 123 see S. 1 and footnotes thereunder. Provi- 

sions of this section have been extended to the entire State of Punjab, w.e.f. 1-1-1955, see Punj Gaz., 

dt. 1-4-1955, Pt. I. P. 372 and to the Pepsu area of the State w.e.f. 15-5-1957, see Punj. Gaz., dt. 15-5- 
1957, Ext. P. 633. 

Paragraphs 2 and 3 of S. 123 with respect to transfer of property by registered instrument have 

been extended to every cantonment from the commencement of the Cantonments Act, 1924 — See S. 

287 of that Act. The operation of paragraphs 2 and 3 of S. 123 have been exempted by the Central 

Government w.r.e.f. 1-1-1950 from all the territories of Himachal Pradesh except (1) an area within 

the limits of a municipality under S. 241 of the Punjab Municipal Act, 1911, as applied to Himachal 

Pradesh — See S.R.O. 1873 in Gaz. of India, 1-12-1951, Pt. II, S. 3 P. 2040 read with S.R.O. 395 Ibid 


8-3-1952, Pt. II, S. 3 P. 370. 


Synopsis 

1. Scope of the section. 10. Donee’s possession under invalid gift of im- 
2. Hindu law. : movable property. 
3. Buddhist law. 11. Section applies to gifts in Cantonment areas. 
4, Muhammadan law. 12. Delivery of property. 
5. Gift of immovable property. 13. Incomplete gift does not constitute donor trustee 
6. Registration and operation of gift. for donee. See Note 15 on Section 122. 
7. “Signed by or on behalf of the donor.” 14. Gifts of actionable claims. 
8. “Attested by at least two witnesses.” 15. Law in places to which Transfer of Property 
9. Doctrine of part performance, whether applies Act is not extended. 

to gifts. 16. Extent of application. 


1. Scope of the section 


This section lays down the modes in which gifts of immovable and movable property 
are to be effected. With regard to immovable property it provides that irrespective of the 
value of the property the transfer must be effected only by a registered instrument signed 
by or on behalf of the donor and attested by at least two witnesses.(1) A registered deed 


Section 123 — Note 1 


1. AIR 1968 Pat 487 (493) (DB) ** (1987) 6 Reports 65(68) (Madh Pra) ** AIR 1953 Punj 304 (304) : 55 
Punj LR 381 (DB) ** ILR (1951) 1 Cal 295 (297) ** AIR 1916 All 351 (351) : 38 All 212 ** (1887) 14 
Cal 446 (449) (DB) ** AIR 1939 Rang 76 (78) : 1938 Rang LR 678 ** AIR 1934 Rang 129 (131) (DB) ** 
AIR 1921 Cal 647 (649) (DB) ** AIR 1934 Cal 772 (773) : 61 Cal 525 ** AIR 1924 Pat 657 (660) : 3 Pat 
842 (DB) ** AIR 1938 All 452 (454) : ILR (1938) All 638 (DB). (Shares in buildings and business which 
are the selfacquired property of a member of a joint Hindu family can only be distributed among other 
members of the family by registered instrument.) ** (1911) 13 Ind Cas 436 (440) (DB) (All) ** (1899) 1 
Bom LR 495 (497) (DB) ** AIR 1917 Cal 681 (684, 685, 686) (DB). (No writing was necessary for the 
imposition of an easement before the Transfer of Property Act was passed: and Ss. 54 and 123 of that Act 
were not intended to change and did not change the pre-existing law regarding easements so as to require 
a writing for their creation or imposition where no writing was previously necessary.) ** AIR 1914 Low 
Bur 62 (62). (A partition of joint family property can be effected by private arrangement without an 
instrument in writing — The provisions of the Transfer of Property Act do not apply to such a partition.) 
** AIR 1924 Nag 214 (215). (The mutation of names by itself creates no Proprietary title.) ** (1912) 15 
Ind Cas 343 (344) (DB) (Mad) ** AIR 1939 Mad 290 (290) ** AIR 1922 Pat 514 (524) : 2 Pat 52 (DB) ** 
(1906) 29 Mad 412 (415) (DB). 
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cannot be avoided even for a property having small value see in the case of a sale.(2) There 
cannot be an oral gift of immovable property.(3) Oral gift of immovable property is invalid. 
Where the donee claiming to be the owner of the property on basis of oral gift, sells it, the 
purchaser/transferee gets no valid title and he could be evicted by person having better 
title.(4) delivery of possession without written instrument cannot confer any title.(5) 

With regard to movable property it provides two modes of transfer, i.e., it may be 
effected either by a registered instrument as aforesaid or by delivery of the property.(6) 

Where the recitals in document clearly recites that the possession of the property 
covered under it has been handed over to the donee and the attestors to said document have 
also given evidence that donee has accepted the gift, it could be said that all requirements 
of S. 123 are satisfied.(7) 


The provisions laid down in the section are mandatory and must be strictly fulfilled.(8) 


[See also (1902) 12 Mad LJ 387 (387) (DB). (Plaintiff who impeaches a gift as invalid under T.P. Act (not 
being in writing registered must show that the gift was made at a time when T.P. Act was in force.) ** AIR 
1919 Nag 100 (101) : 15 Nag LR 93. (A transaction by which a partition of self-acquired property is 
effected by a father among his sons is not a gift within Transfer of Property Act and is not required to be 
effected by a registered deed.) ** AIR 1914 Mad 204 (205) (DB). (Per Napier J.) ** (1911) 33 All 728 
(731) (DB). (Transfer of property, where registration is compulsory can only be effected by a registered 
instrument or by a decree of a competent Court.] 

See also cases cited under Note 5. 

2. ILR (1992) 1 Ker 96 (98). 

3. (1973) 39 Cut LT 207 ** 1996 (1) Rev LR 187 (191) (Punj & Har) ** ILR 1992 (1) Ker 96 (98) : 1991 
(2) Ker LJ 655 ** (1987) 5 Reports 513 (513) (Madh Pra). (Entry made in revenue record on basis of such 
oral gift is inadmissible.) ** 1984 Pun LJ 111 (113) : (1984) 1 Land LR 468. (Oral gift of land by residents 
ofvillage in favour of Government invalid.) ** AIR 1981 NOC 213 (DB) (Gauhati). (Assam Land Records 
Manual, R.211 — Suit land purported to be gifted verbally to defendant — Defendant's name mutated in 
respect of suit land on basis of verbal gift — Gift held to be invalid on ground that mutation on basis of 
verbal gift was violative of S.123 and R.211.) ** (1978) 2 Andh WR 46 : ILR (1977) Andh Pra 1147 
(1149). 

4. AIR 1984 Punj & Har 153 (156). 

5. AIR 1993 Delhi 19 (22). 

6. AIR 1950 Trav-Co 73 (76) : 1950 Trav-Co LR 532 (DB) ** 2006 (4) Bom LR 3747 ** 1950 Ker LT 6(14) 

(DB) ** AIR 1943 Bom 453 (454). (Grant of gratuity by Railway Company to deceased employee and 
amount credited to Provident Fund Account of deceased — Gift is not valid as there is no delivery to any 
living person who is entitled to receive it.) ** (1887) 14 Cal 446 (449) (DB) ** (1884) 6 All 634 (636) 
(DB) ** AIR 1941 Mad 154 (157, 158) : ILR (1941) Mad 232 (DB) ** AIR 1922 All 467 (469) : 45 All 
115 (FB).(Second clause of S.123 does away with the provision of Hindu law requiring delivery of pos- 
session as regards movable property.) ** AIR 1923 Pat 165 (170) (DB) ** AIR 1924 Pat 657 (660) : 3 Pat 
842 (DB) ** AIR 1931 All 596 (597) : 53 All 633 (DB) ** (1913) 14 Ind Cas 720 (722) (DB) (Cal) ** AIR 
1924 Bom 88 (88). (Gratuity payable to Railway servants is in the nature of gift — Mere delivery of 
cheque to a Bank to send the amount to London does not mean delivery.) 
[See also (1890) 25 QBD 57 (74, 75, 76) : 38 WR (Eng) 588, Cochame v. Moore. (The delivery of 
possession of a chattel is necessary for the completion of a gift.) ** (1869) 19 LT (NS) 809 (811), James 
v. James. (Mere evidence of a motive of a gift where the property is not in the possession of the donee is 
not sufficient to establish a claim to it.)] 

7. 2004 (3) Mad LJ 608 (611) ** 2009 (3) Civil Court C 661 (667) (AP). (Gift — Non-acceptance of gifi by 
donees — It is not a valid gift.) 

8. AIR 1930 All 669 (672) (DB) ** AIR 1928 All 699 (702) (DB). (Gift of immovable property by Hindu by 
way of sankalp is not valid.) 
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It is settled position that gift is transfer inter viovs and ownership stands transferred 
immediately. In case of immovable property the transfer of possession is not that relevant 
but acceptance of gift itself has to be shown. The pleadings or cause of action pointed by 
owner of property clearly shows that he did not like the steps taken by the opposite party to 
obtain mutation of the suit property as according to him the title to suit properties was to be 
transferred only after death of owner and his wife both. Even language in said document 
clearly stipulates that title is to be transferred only after death of owner and his wife which 
ever may occur later. In view of this position, the Courts below have correctly interpreted 
the document was not a document of gift but a Will deed.(9) 

In interpreting a document, the intention of the parties has to be ascertained, if pos- 
sible from the expressions used therein. The intention may be gathered reading the entire 
document, and if, so necessary, from the other attending circumstances also.(10) 

Where gift deed satisfies the requirements of Ss. 122 and 123 and is voluntary in 
nature and has been executed on accourit of love and affection, the gift deed is a valid 
document.(11) The operative part of a deed cannot be controlled by recital in the preamble, 
if the operative words are clear and unambiguous. In the perambulatory part of the gift deed 
in respect of land, the donor stated that he was donating the land to the registered educa- 
tional society for establishing and running a hospital by the donee for public charitable 
purpose. In the operative part the donor clearly stated that the land was transferred to the 
donee for public charitable need. No condition was imposed in the operative part of the 
deed that land shall be used by the donee for running a hospital. In such a case the operative 
part must prevail without reference to the preamble and the donee cannot be directed to 
confine the use of the land to the running of the hospital. The donee would be free to make 
use of the land for any public charitable need.(12) It is not necessary for the plaintiff donee 
to prove the gift Deed i.e. proving the execution of the Gift Deed when signature of the 
executant is not disputed by the defendant, but it is admitted by the defendant and when the 
defendant does not challenge the execution of the same in written statement.(13) 

Since the gift of immovable property can only be made by a registered instrument an 
unregistered gift deed can be looked into only for the collateral purpose such as to show 
character of possession of the person named in the document.(14) 

Where a donee under a registered deed of gift agreed by a separate unregistered agree- 
ment to maintain the donor till his death and that if he failed to do so the donor might 


[See also AIR 1931 All 596 (597) : 53 All 633 (DB). (Where there is joint deposit in the name of a person 
and his wife the question whether there is a gift of the money by the husband to the wife should be 
determined according to the provisions of S.123 and English decisions cannot be considered for that 
purpose. )} 
9. 2008 (6) AIR Bom LR (NOC) 1150 : 2008 (5) Mah LJ 606. 
10. 2002(3) KantLJ 77 : 2002 (3) ICC 11(17) ** AIR 2006 P & H 160. (Gift deed and Will — Execution — 


Proof — Gift and Will do not stand at par with each other in so far as proof of execution of these docu- 
ments is required.) 


11. 1994 (77) Cut LT 1032 (1041), 
12. AIR 1987 Ker 80 (83). 
13. 2002 AIHC 638 (640) : 2002 (1) Bom CR 349. 


14. 2001 AIHC 4386 (4391) : 2002 (2) ICC 118 (Mad) ** 2007 (3) MPLJ 177 (183). (In absence of any 
registered document as required under S. 123, the ‘gift’ cannot be treated as a valid gift.) 
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revoke the gift or in the alternative obtain maintenance allowance it was held that the deed 
of gift and the agreement formed part of the same transaction and that the agreement as to 
the condition upon which the donor was given the right to revoke the gift did not require 
registration.(15) 


This section also applies when an Income-tax authority has to decide whether there 
was a gift or not.(16) 

A transaction would not be complete and a gift in the eye of law would not come to be 
made by the donor to the donee prior to the registration of document by which the gift was 
made for the purposes of assessment to gift-tax in view of Section 123 read with S. 122.(17) 
In instant case the donor gifted the property to the donee society. The gift was uncondi- 
tional and irrevocable and possession was handed over to the society. On same day donor 
entered into agreement with the society that it will start a medical college and if the terms of 
agreement for utilization were not followed, the society will pay Rs. 20/- lakhs as compen- 
sation. The society sold the property to third person and paid Rs. 16/- lakhs as compensa- 
tion to the donor. Held that the gift was not conditional. The society became absolute owner 
on the date of execution of gift deed and the donor ceased to be the owner from that date. 
The income from that property could not be included in total income of the donor.(18) 


Where landlord execute gift deed in favour of cultivating tenant and donee was en- 
titled to enter into possession of land without hindrance and gift found to be accepted and 
truth of its contents were admitted bare oral testimony of tenant that he cultivated land for 
benefit of donors is not a clinching evidence as to destroy the tenor and effect of gift deed. 
More so when no independent evidence was let to show that landlords received usufruct 
from land in question during relevant year. The tenant entitled to restoration of possession 
by virtue of gift deed.(19) 

Where a registered instrument styled as a release deed releases the vested remainder, 
the document may operate as a gift deed showing the intention to effect the transfer, if it is 
duly signed and attested by witnesses.(20) 

If a transfer is unconnected with consolidation scheme under the East Punjab Hold- 
ings (Consolidation and Prevention of Fragmentation) Act, 1948, it is not saved from the 
operation of the T. P. Act.(21) 

It is clear from S. 123 and S. 127 that where gift is accepted by donee and possession 
of the property is delivered to him, and thus the gift has become absolute, its revocation on 
ground that it was a folly, imprudence or want of foresight is impermissible.(22) 


15. AIR 1951 All 599 (600) : 1952 All LJ 368. 


16. AIR 1967 All 82 (85) (DB). (Mere book entries in all memorandum asserting delivery of amount does not 
constitute delivery to validate gift — AIR 1959 Bom 556. Dissented from.) 


[But see AIR 1959 Bom 556 (559) : ILR (1959) Bom 1359 (DB).] 


17. 1982 Tax LR 386 (387) : 1981 Guj LH 114 (DB) ** 1976 Tax LR 915 : (1978) 113 ITR 228 (DB) (Guj). 
(Possession given prior to 1-4-1957 but deed executed and registered in 1959 — Transfer becomes effec- 
tive from 1959 and hence gift is chargeable to gift-tax.) 


18. 2003 (128) Taxman 45 (50) (Bom). 

19. AIR 2003 SC 4060 : 2003 AIR SCW 3006. 

20. AIR 1967 SC 1395 : (1967) 1 SCR 275 ** (1973) 86 Mad LW 682. 
21. AIR 1974 Punj 28 : 1973 Pun LJ 178 (DB). 

22. AIR 2003 Mad 27 (28) : 2002 (3) Mad LJ 506. 
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Where the donor had no power of revocation, he ceased to have any interest orrightin 
the property on his diverting himself of his title in favour of the donee in which case there 
is no question of the donor continuing after the gift to be an ostensible owner.(23) 

Gift was executed in the instant case when, the donor was on death bed. Gift was only 
in favour of wife of adopted son and not in favour of son or daughter of adopted son. No 
strong reason as to why gift deed was not executed earlier. Held that gift was shrouded by 
suspicious circumstances. (24) 

Prior to application of S. 123 in Punjab (i.e. prior to 26-3-1965) there could be oral 
exchange of property followed by delivery of possession, without unregistered deed.(25) 

Gifts as contemplated by S. 5(5) of the Bihar Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act 1961 must be by registered instrument and oral gift is 
not contemplated under law.(26) 

2. Hindu law 

Under Hindu law writing was not necessary for the validity of a gift.(1) There was, 
however, some doubt as to whether actual delivery of possession was required in every 
case for the completion of a gift under that law.(2) See the undermentioned cases.(3) But 


23. 2008 (4) Mad LW 161 (164). 
24. 2001 AIHC 4735 (4751) : 2002 (2) Hindu LR 117 (Mad). 
25. AIR 1990 Punj & Har 89 (90). 
26. 1993 (2) BLJR 1036 (1039) (Pat). 
Section 123 — Note 2 


- (1856) 6 Moo Ind App 267 (278, 279, 288) : 10 Moo PC 140 (PC) ** AIR 1984 All 72 ** 1982 All LJ 693 
** (1890) 3 CPLR 37 (38) ** AIR 1931 Sind 186 (190) ** (1871) 6 Mad HCR 270 (274) (DB) ** (1862) 
1 Mad HCR 100 (100) (DB) ** AIR 1941 Pat 354 (357) (DB). (In the case of a dedication made before the 
passing of the Transfer of Property Act, no registered deed of deduction is necessary even assuming that 
a gift to an idol is a gift within the meaning of S.123, T.P.Act.) 


2. (1903) 25 All 358 (365) (DB). 


3. AIR 2005 P & H 1. (Gift — Validity — Joint property — Whether gifted property is ancestral or non- 
ancestral — ‘D’ and ‘G,’ two brothers were owners of 1⁄2 share each in property — No evidence to show 
that ‘D’ and ‘G’ had got said Property by way of inheritance from their father — They might have pur- 
chased said property — On death of ‘D’, his son ‘J’ inherited his property — He also inherited share of 
‘G’ on death of his widow — Gift of part of property by ‘J’ to his son and daughter-in-law — Ancestral 
and non-ancestral part of property had been mixed up — It was difficult to find out as to which part of land 
gifted is ancestral or non-ancestral — Entire land is, therefore, to be treated as non-ancestral — Gift of 
part of said property, not invalid.) ** AIR 1957 Raj 128 (130) : ILR (1957) 7 Raj 487 (DB). (Donee living 
with donor— Recital in deed that donor made over Possession to donee — Gift deed and patta of land held 
sufficient to prove delivery of possession to donee.) ** AIR 1959 Bhopal 66 (68). (Gift is not valid unless 
it is accompanied by delivery of possession of the subject of the gift from the donor to the donee, but 
where from the nature of the case Physical possession cannot be delivered, the donor must do all the acts 
so as to entitle the donee to obtain possession.) ** AIR 1956 Manipur 23 (24). (18 Bom 688, Rel.on.) ** 
AIR 1954 Manipur 22 (24) (Gift by Hindu at Maxwell Bazar, Imphal, in 1935 — Transfer not effected by 
registered instrument — Rules relating to Registration or T.P. Act not applicable — Oral gift with delivery 
of possession held sufficient.) ** ILR ( 1953) Madh B 49 (52) ** (1893) 17 Bom 486 (496, 501) (DB). (By 
Hindu law a gift of property, whether movable or immovable May operate, where no question of presump- 
tion arises, to give the donee a right to obtain Possession, and is not invalid by reason of its not being 
immediately followed by possession.) ** (1885) 11 Cal 121 (135): 11 Ind App 218 (PC). (Do.) ** (1900) 


= 
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assuming that delivery of possession was essential to complete a gift under that law, it was 
abrogated by this section which applied even to gifts by Hindus. A gift of immovable 
property by a Hindu after the passing of the Transfer of Property Act must now be effected 
in the manner laid down in the first paragraph of this section. Delivery of possession of the 


2 Bom LR 69 (71) (DB). (Do.) ** (1903) 27 Bom 31 (38) (DB). (Do.) ** (1900) 27 Cal 242 (259) (DB). 
(Do.) ** (1901) Pun Re No. 45, page 147 (151) : 1901 Pun LR No. 64 (DB). (Do.) ** 1906 Pun Re No.45, 
page 162 (165) : 1906 Pun LR No. 120 (DB). (Do.) ** 1908 Pun Re No. 52, page 262 (263) : 1908 Pun 
WR No. 103. (Do.) ** AIR 1925 Lah 648 (649) (DB). (Do.) ** AIR 1934 Lah 197 (198). (Do.) ** AIR 
1934 Lah 858 (859, 860). (Do.) ** AIR 1936 Lah 49 (50). (Do.) ** (1902) 26 Bom 449 (470). (Do.) ** 
(1899) 23 Bom 131 (134) (DB). (Do.) ** 1903 Pun Re No.75, page 314 (316) : 1903 Pun LR No.125 
(DB). (Do.) ** AIR 1921 Cal 647 (649) (DB). (Do.— 11 Cal 121, Foll.) ** (1883) 9 Cal 854 (855) (DB). 
(A gift by a Hindu unaccompanied either by possession on the part of the donee or any symbolical act, 
such as handing over documents of title or by permitting the donee to receive rents, or other like act, is not 
in itself a valid transaction, even though the deed of gift be registered.) ** (1894) 16 All 185 (186) (DB). 
(The delivery to the donee of immovable property of the deed of gift is sufficient to pass the title to such 
property to the donee without actual physical possession of such property being taken by the donee.) ** 
(1881) 4 All 40 (45) (DB). (Do.) ** (1872-73) 6 Mad HCR 194 (196) (DB). (A gift is perfectly valid if 
such delivery is made as the nature of the object permits.) ** AIR 1921 All 37 (38) : 43 All 503 (DB). 
(Gift prior to T.P. Act — Transfer of possession is essential.) ** (1883) 7 Bom 131 (132, 133) (DB). (The 
texts of the Hindu law clearly require delivery and acceptance of the subject of the gift to be effected, in 
the case of land, by putting the donee into possession in order to give complete validity to the gift as 
between donor and donee. The mere registration of the deed of gift cannot, in any sense, be regarded as 
equivalent to the delivery of possession.) ** (1894) 18 Bom 688 (689, 690) (DB). (Do.) ** (1893) 20 Cal 
464 (468, 469) (DB). (Do.) ** AIR 1931 Sind 186 (190) (Do.) ** (1886) 1 CPLR 41 (41, 42). (Under the 
Hindu law in order that a gift may become complete and effectual the donee must be placed in posses- 
sion of the property given.) ** (1890) 3 CPLR 37 (37, 40). (Do.) ** (1881) 6 Bom 168 (175) (FB). 
(Do.) ** (1892) 5 CPLR 63 (64). (Do.) ** (1872-73) 6 Mad HCR 270 (274) (DB). (Do.) ** (1877) 2 
Bom 299 (331, 333) (DB). (Do.) ** (1868-69) 4 Mad HCR 460 (462) (DB). (Do.) ** (1884) All WN 
184 (184) (DB). (Do.) ** AIR 1938 Nag 142 (143) : ILR (1939) Nag 293. (Do.) ** (1905) 29 Bom 
267(276). (Possession actual, symbolical or constructive is absolutely necessary to complete a gift 
under Hindu law.) **(1867) 4 Bom HCR AC 31 (34) (SB). (A gift of land is not complete, under Hindu 
law, without possession or receipt of rent by the donee.) ** (1863) 5 Bom HCR (OC) 83 (94) (DB). (Do.) 
** (1883) 7 Bom 452 (453, 454) (DB). (Where the donee is already in physical occupation of the property 
the declaration by the donor in a registered deed of gift that he has parted with the possession converts the 
occupation of the donee into possession and amounts to a valid gift.) ** AIR 1930 Lah 145 (146) (DB). (It 
is not essential that possession of the gifted property should be actually transferred from the donor to the 
donee especially when the latter is a minor and is living with the former — But before such a gift can be 
upheld, it must be established that there was a real and bona fide intention to pass title and that from the 
date of the transfer the donor was holding the property in trust for the donee.) ** (1866) 6 Suth WR 245 
(247) (DB). (Do.) ** (1879) 3 Cal L Rep 247 (250, 252) (DB). (Do.) ** AIR 1928 Lah 9 (11) (DB). 
(Where the donee is the wife of the donor, a gift is not invalid though the donor does not vacate the 
donated property and put the donee in its exclusive possession. All that is required in such a case to 
validate the gift is an unequivocal intention to make a gift an effective transfer of control and of power to 
dispose of the gifted property to the donee, and this may be done by the execution and registration of the 
deed of gift, though the husband and wife who resided in the house may continue to do so after the gift.) 


[See also 1886 All WN 86 (DB). (A gift once completed by delivery or its equivalent is binding upon the 
donor himself, and upon his representatives and is valid even against creditors, provided it was made bona 
fide,i.e., with the honest intention of passing the property and not merely as a fraudulent contrivance to 
conceal the ownership.)] ** AIR 1923 Nag 195 (196). (The question as to delivery of possession being 
required under the Hindu law to validate a gift can arise only between the donor and the donee and cannot 
be raised by a third party.)] 
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property to the donee is neither necessary(4) nor sufficient.(5) So if a Hindu father makes a 
Will of the joint family property the absence of registration precludes the document from 
operating as a gift.(6) Likewise no oral gift of immovable property can be made at the time 
of marriage after the T. P. Act came into force.(7) The father-manager of an HUF can give 
away a reasonable portion of the joint family property to his daughters by way of gift. 
However, where he has gifted the property to his daughters without the reasons, purposes 
and circumstances as required by law to make a gift of the ancestral immovable property 
within the reasonable limits, such gifts would be invalid.(8) However, this section does not 
affect the power of a Hindu widow to make an alienation of a reasonable portion of her 
husband’s estate in favour of the daughter as marriage dowry. That right is governed by 
Hindu law.(9) The compliance with the provisions of the section completes the title of the 
donee and if the donor remains in possession of the property thereafter, his possession is 
that of the donee.(10) As regards gifts of movable property the second paragraph of the 
section allows it to be effected either by a registered instrument or by delivery.(11) 

A widow received compensation in lieu of properties held by her in Pakistan, when 
she came to India after partition. She purchased property out of the compensation amount, 
she became absolute owner of the property in view of S. 14 of the Hindu Succession Act, 
even assuming that the compensation amount received by her was in lieu of the ancestral 
property held by her in Pakistan. She gifted the property to her son. He would become 
absolute owner of the property.(12) 

Gift by father to his minor sons cannot be challenged on ground that it was not ac- 
cepted by guardian and that possession was not given to them.(13) 


4. AIR 1964 Orissa 212 (214) ** AIR 1960 Mys 97 (99) (DB) ** ILR (1951) 1 Cal 295 (297) ** (1947) 52 
Mys HCR 187 (201) (DB) ** AIR 1940 Cal 254 (256) ** (1887) 14 Cal 446 (448, 449) (DB) ** AIR 1917 
Pat 551 (553) ** (1926) 95 Ind Cas 240 (241) (Nag). (AIR 1925 Nag 199, Followed.) ** (1902) 5 Oudh 
Cas 89 (90) ** (1907) 34 Cal 853 (858) (DB) ** (1899) 23 Bom 234 (236) (DB) ** AIR 1922 All 467 
(469) : 45 All 115 (FB) ** (1903) 25 All 358 (366) (DB) ** AIR 1925 Nag 199 (202) : 22 Nag LR 124 
(DB). (3 CPLR 37 and 5 CPLR 63, Overruled.) ** AIR 1942 Lah 243 (246) (DB). 

5. AIR 1943 Sind 177 (181) : ILR (1943) Kar 227 (DB). (Where one of the coparceners relinquishes his 
share in joint immovable property in favour of another coparcener, it amounts to a gift and not a partition 
and a mere transfer of possession is not sufficient substitute for a registered instrument.) ** AIR 1929 Pat 
591 (593) (DB) ** AIR 1940 Cal 254 (256) ** AIR 1928 All 699 (702, 703) (DB). (Gift by way of sankalp 
is not valid.) 

6. 1959 Andh LT 67 (74). 

7. AIR 1968 Andh Pra 291 (297). 


8. 2002 AIHC 643 (647) : 2002 (1) Mad LJ 66 ** AIR 2007 (NOC) 2008 : 2007 (3) Pat LJR 665. (Gift — 
Validity — Partition of ancestral property — In partition, two of three sons of deceased got 2/3rd share in 
property = Third son ‘S got 1/3rd share in property — Gift deed executed by ‘S’ in favour of his 
daughter’s son in excess of his 1/3rd share — Gift deed in excess of 1/3rd share is invalid — It is valid 
only to extent of his 1/3rd share.) 

9. AIR 1957 SC 434 (444). 

10. (1905) 27 All 169 (171) (DB). (24 All 157, Followed.) ** AIR 1922 All 44 (45) (DB). 
ig ae 446 (448, 449) (DB) ** (1889) 3 CPLR 37 (38). (Overruled on another point in AIR 1925 
ag 199. 
12. 2001 AIHC 3620 (3626) : 2001 (92) DLT 722 ** AIR 2008 (NOC) 1170 (Bom) : 2008 (1) AIR Bom R 
633. (Widow gifted her self-acquired property by executing gift deed — Plaintiffs who were not her heirs, 
cognets or agents have no right to question her disposition.) 


13. 2001 ATHC 3916 (3919) : 2001 (1) Shim LC 92 (Him Pra). 
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Where the gift of property was said to have been made when the donee was of 13 
years of age and therefore not competent to accept the gift, gift deed was neither executed 
non-registered, the pleadings were vague and evidence of witnesses not reliable, it could 
not be said that the gift was proved.(14) 


Where opposite party failed to prove that property covered under gift deed was joint 
family property and document of gift deed was registered document and scribe and attest- 
ing witness duly proving its execution and moreover there was also recital in gift deed that 
property in question was self-acquired property, gift is valid.(15) 

Where there was marriage between Hindu converted to Christian and Christian lady 
and child born out of such marriage becoming absolute owner of schedule property on 
death of father, he being Christian would be competent to execute gift deed bequeathing 
portion of such property to his daughter at time of marriage. It cannot be said that he had 
exceeded his limits by executing gift deed. Concept of coparcenery joint family under 
Hindu law would not be applicable in such case.(16) 


Where after execution of the gift deed, thumb impression of the mother of the minor 
donee was obtained on the deed, and after its registration the deed was handed over to the 
mother, gift could be said to be accepted by the mother of the donee and delivery of posses- 
sion of property under the gift was not necessary.(17) 

Where the stand of the donor was that she put her signature on the document under 
impression that it was a deed of power of attorney and thus there was no conscious execu- 
tion of the gift deed, donee was also not in possession of property, and valid attestation was 
also not proved, no benefit could be derived by the donee from such deed.(18) 


14. 2002 AIHC 1012 (1017) : 2002 (3) Raj LW 1347. . 
15. AIR 2008 (NOC) 2673 (Bom) : 2008 (4) AIR Bom R 754. 
16. AIR 2003 Ker 363 (DB). 


17. AIR 1985 P & H 74 (76) ** AIR 2007 Guj 148. (Gift deed — Validity — One of donor stating that he was 
minor at time of execution of deed — But in gift deed he had admitted his age as 22 years — Admission 
contained in registered deed — Would bind person making such admission — Unless such admission was 
based on misconception of law, some mistake of facts or was result of fraud duress, coercion or undue 
pressure — Gift deed would be termed as valid.) 


18. AIR 2003 Orissa 123 (126) ** AIR 2008 (NOC) 1649 (Jhar) : 2008 (1) AiR Jhar R 809. (Gift deed — 
Validity — Donor was an illiterate old village lady having four daughters — Gift deed in favour of only 
one daughter — It was specific case of plaintiff's three daughters that husband of youngest daughter 
procured deed of gift in her favour from executant who was in unconscious state of mind — No attesting 
witnesses have been examined to prove document — There was no whisper in deed of gift that content of 
document was read over and explained to executant who after fully understanding content of same put her 
LTI on said documents — Further being illiterate lady she ought to have consulted her husband and 
absence of him created serious doubt on genuineness of transaction — None of co-villagers or relatives 
were attesting witness of gift deed rather three strangers acted as attesting witnesses — Order holding that 
deed of gift did not confer any title or interest upon donee — Was proper.) ** AIR 2006 Raj 152. (Gift 
deed — Validity — Gift deed executed by deceased in favour of ‘M’ — Objection by plaintiff by alleging 
that he was adopted son of deceased and gift deed was executed under undue influence of a woman ‘N° 
who was living with deceased — Affidavit executed by deceased in support of adoption of plaintiff was 
produced — Witnesses who were present at time of adoption ceremony were examined — Adoption 
proved by plaintiff — ‘N’ who had affair also with father of ‘M’ was residing with deceased from 35 
years — Deceased died after one year from date of execution of gift deed — Plaintiff proved that relations 
between deceased and ‘N’ were such that she was in a position to dominate Will of deceased — In 
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Where a husband gifted his properties to his wife; knew at the time of executing the 
deed as to what he was doing, there was no proof of under influence and recital in deed that 
possession of property was given to donee wife, the plea that the husband wanted to revoke 
the gift was not maintainable in absence of pleadings to that effect in the plaint.(19) 

Property dedicated to God by a Hindu does not require any document. Property can 
be validly dedicated by way of gift without any registered instrument. It would be admis- 
sible in evidence for all purposes and not only for collateral purposes.(20) 

As to the validity of gifts in favour of a Hindu idol and dedications for charitable or 
religious purposes, see Note 5A on Section 122. 

3. Buddhist law 

Under the Buddhist law delivery of possession to the donee was necessary for the 
completion of a gift.(1) But the law regarding delivery of possession has been abrogated by 
S. 123 of the Transfer of Property Act.(2) Which applied to Buddhists even before the 
Transfer of Property (Amendment) Act, 20 of 1929, by virtue of the old S. 129 of the Act 
which apart from the provisions of S. 123 saved all rules of Buddhist law relating to gifts. 

It has been held that the Burmese Budhists religious gifts are not excepted from the 
operation of this section and must therefore be effected in accordance with its provisions.(3) 


circumstances, said gift deed can be said to be executed under undue influence and was incomplete, 
ineffective and inoperative.) ** AIR 2004 All 348. (Defendant, nephew of plaintiffs-husband, allegedly 
got gift deed executed by plaintiff taking advantage of her illness — Plea of defendant that he had been 
residing with plaintiff since his childhood and she had executed gift deed out of love and affection for him 
— Plaintiff, an old and illiterate widow, wanted to give disputed property to defendant after her death — 
Said property, portion of which was let out to tenants was only source of her livelihood — Defendant had 
obtained deed by practising fraud — Findin, gs recorded by Courts to that effect — Are findings of fact — 
Cannot be interfered with in second appeal.) ** AIR 2003 Orissa 123. 

19. 2001 AIHC 756 (761) : 2001 (1) Mad LJ 307 ** AIR 2007 AP 150. (Property purchased by wife — Death 
of wife leaving behind her husband, sons and daughter — Husband does not Possess exclusive ownership 
on death of wife — Husband is one of the heirs along with his sons daughters — Gift by husband — Not 
valid as he does not possess capacity to gift.) 


20. AIR 2007 Raj 46. 
Section 123 — Note 3 
- (1910) 8 Ind Cas 1200 (1201) (Low Bur) ** AIR 1920 Upp Bur 8 (10) : 3 Upp Bur Rul 228. (Gift made 
by grand-parents to grand-children are an exception to the ordinary rule of Buddhist law under which an 
actual delivery of possession is necessary to validate a gift — Such gifts are valid without any transfer of 


possession.) ** AIR 1918 Upp Bur 40 (42) : 3 Upp Bur Rul 23 ** AIR1924 Rang 13 (14) : 1 Rang 351 
(DB) ** (1911) 6 Low Bur Rul 32 (33) ** (1912) 6 Low Bur Rul 77 (81) (DB) ** AIR 1924 Rang 309 


_ 


[See also AIR 1924 Rang 260 (261) (DB). ] 


3. 1948 Bur LR 866 ** AIR 1918 Low Bur 11 (12) : 9 Low Bur Rul 258 (DB). (Gift of a Qyaung is invalid 
unless registered.) ** AIR 1920 Upp Bur 47 (47) : 3 Upp Bur Rul 207 ** AIR 1938 Rang 303 (306). 
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4. Muhammadan law 
This section does not affect any rule of Muhammadan law. (See Section 129.) 


A gift by a Muhammadan must comply with the provision of Muhammadan law.(1) 
Under the Mahomedan Law, gift of immovable property can be made orally provided three 
ingredients are satisfied, namely (i) a declaration of gift by the donor; (ii) acceptance of the 
gift by the donee and (iii) delivery of possession of subject-matter of gift to the donee. Even 
if actual possession is not given, possession which the property is capable of being given 
would satisfy the requirement.(2) There is no justification for making any distinction be- 
tween secular and non-secular gifts. Hence if all the formalities as prescribed by Muslim 
law regarding the making of gifts are satisfied the gift is valid notwithstanding the fact that 
it is oral and without any instrument. If there is a contemporaneous document it should be 
registered. But if the gift is antecedent and the deed is subsequent merely evidencing the 
past transaction it does not require registration because it does not by itself make or com- 
plete the gift.(3) Under that law a writing is not necessary for a valid gift inter vivos, but 
there must be a delivery of possession according to the nature of the property given.(4) 


Section 123 — Note 4 


1. AIR 1928 PC 108 (109, 111) : 55 Ind App 171 ** AIR 1927 PC 22 (22,23) : 54 Ind App 23 ** AIR 1916 
PC 27 (31) : 43 Ind App 212 ** (1906) 28 All 439 (449) : 9 Oudh Cas 196 : 33 Ind App 68 (PC) ** (1891) 13 
All 409 (414, 419) (FB) ** ILR (1960) 10 Raj 1470 (1472). (Transfer of property by a Muhammadan in 
lieu of dower — Stamp duty and registration are necessary.) ** AIR 1955 Mad 459 (461). (Under Mu- 
hammadan law condition to gift is void — But gift is not affected — Conditional assignment of insurance 
policy before Insurance Act — Gift takes effect as absolute one and condition goes.) ** (1954) 2 Mad LJ 
(Andh) 113 (114). (The three essentials of a gift under Muhammadan law are :- (1) a declaration of the gift 
by the donor; (2) an acceptance express or implied by or on behalf of the donee, and (3) delivery of 
possession of the subject of the gift by the donor to the donee.) ** AIR 1951 Nag 428 (430) : ILR (1949) 
Nag 426 (DB). (A hiba-bil-i-waz amounts to a sale and requires a registered document, where its subject 
matter is immovable property of the value of more than Rs.100.) ** AIR 1949 Pat 237 (240) : ILR 26 Pat 
561 (DB) ** AIR 1927 Cal 197 (198) (DB) ** AIR 1915 Cal 601 (606) (DB) ** AIR 1929 Oudh 435 (436) : 
5 Luck 384 ** AIR 1932 Cal 497 (498) : 59 Cal 557 (DB) ** (1912) 15 Ind Cas 698 (699) (DB) (Cal) ** 
AIR 1923 Oudh 214 (215) : 26 Oudh Cas 128 ** AIR1929 Pat 417 (418, 419) (DB) ** AIR 1936 Rang 
522 (523, 525) : 14 Rang 485 ** AIR 1914 Low Bur 152 (154) : 7 Low Bur Rul 123 (DB) ** (1905) 29 
Bom 275n (276n) ** AIR 1934 Oudh 163 (165) (DB) ** AIR 1916 All 351 (351) : 38 All 212 (DB) ** 
AIR 1928 Nag 275 (276) ** AIR 1933 Mad 86 (91) ** (1910) 8 Ind Cas 38 (39) (DB) (Cal) ** AIR 1915 
Oudh 75 (76) : 18 Oudh Cal 122 ** AIR 1931 All 237 (237) ** (1907) 30 Mad 519 (521, 522) (DB). (24 
Mad 513, Not followed.) 


[See also AIR 1921 Nag 84 (85) : 17 Nag LR 103, (Transaction found to be a sale and hence required 
registration.)] 


[But see (1901) 24 Mad 513 (521, 522) (DB). (Per Benson, J.—Not followed in 30 Mad 519.)] 


2. AIR 1984 Andh Pra 344. (Where the plaintiff in the suit filed by him claimed to be owner of the house in 

suit under an oral gift made in his favour by his father, the statement of the father in Court that he had 

made an oral gift of his house to his son the plaintiff and that at the time of making the gift nobody was 
present is not sufficient to establish the oral gift because it is destructive of valid requirement of declara- 

tion.) ** 2002 (1) Mad LJ 836 (840) (DB) ** 1992 (2) Cal HN 530 (531) ** 1971 All WR (HC) 542. 

AIR 1975 Andh Pra 271. (AIR 1972 Ker 27, Dissented from.) 

4. AIR 1966 SC 1194 (1197) : (1966) 3 SCR 479. (Gift of property in possession of a trespasser is not 
established by mere declaration of the donor and acceptance by the donee. To validate the gift, there must 
also be either delivery of possession, or failing such delivery, some overt act by the donor to put it within 
the power of the donee to obtain possession.) ** AIR 1947 PC 97 (98) : ILR (1947) Kar (PC) 200. 
(Possession of property reserved by donor for himself during his life — Gift is not valid.) ** AIR 1922 PC 


u 
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281 (288) : 49 Ind App 195 ** AIR 1927 PC 22 (22,23) : 54 Ind App 23. (Gift to wife — Mutation of 
wife's name effected — Possession of husband will be presumed to be on behalf of wife.) AIR 1916 PC 27 
(31, 32) : 43 Ind App 212 ** AIR1928 PC 108 (110, 111) : 55 Ind App 171 ** AIR 1929 PC 149 (151) 3 
4 Luck 305 : 56 Ind App 213 ** AIR 1932 PC 13 (19) : 6 Luck 556 : 59 Ind App 1. (Gift to wife — 
Declaration of delivery of possession in deed and delivery of deed held sufficient to establish transfer of 
possession.) ** (1906) 28 All 439 (449) : 33 Ind App 68 (PC) ** (1881) 3 All 266 (275) (PC) ** (1898) 25 
Cal 9 (17) : 24 Ind App 196 (PC) ** (1888) 15 Cal 684 (702) : 15 Ind App 81 (PC) ** (1876) 2 Cal 184 
(197) : 3 Ind App 291 (PC) ** (1875) 2 Ind App 87 (105, 106) (PC) ** AIR 1962 Andh Pra 199 (200) : 
ILR (1962) Andh Pra 238 (FB). (Though S. 129, T.P. Act dispenses with the necessity to execute regis- 
tered instruments in cases falling under the Section, it does not prevent persons governed by the rules of 
Mahomedan law to effect a transfer in the manner contemplated by S. 123.) ** (1891) 13 All 409 (413) 
(FB). (Per Mahmood J.) ** (1882) 6 Bom 168 (175) (FB) ** AIR 1936 Rang 430 (431) : 14 Rang 439 
(FB). (Gift of immovable property in Burma although good under Mahommedan law is not so, if not made 
according to S. 123.) ** 2009 (1) AIR Kar R 500 : 2009 AIHC 1228. (Gift under Muslim law — Require- 
ment of gift being in writing and to be registered u/S. 123 will not apply.) ** AIR 1984 Gauhati 41 ** AIR 
1981 Ker 176 ** (1977) 1 Cal LJ 647 (649) ** AIR1968 Mad 367 (371) : ILR (1968) 1 Mad 64 (DB) ** 
1966 All LJ 121 (122). (Donor doing all that he could for perfecting conveyance in favour of donee — 
Defendants forcibly taking possession of disputed land — Defendants cannot take advantage of their own 
illegal act and challenge the validity of the gift.) ** AIR 1963 Ker 344 (346). (Property in possession of 
tenants — Right to collect rent transferred and accepted by donee — Gift held valid.) ** AIR 1959 Madh 
Pra 225 (226) : 1959 MPLJ 354 (DB). (Usufructuary mortgage — Gift of equity of redemption — Donee 
recognised as owner of house and document delivered to him in token thereof — Held, there was suffi- 
cient delivery.) ** AIR 1958 Mad 527 (530) : (1958) 1 Mad LJ 14. (Donor and donee staying jointly in 
house — Donor need not remove himself from house in order that the gift might be operative.) ** AIR 
1956 Sau 20 (32) : 8 Sau LR 82 (DB) ** AIR1956 Trav-Co 268 (276) : ILR (1956) Trav-Co 292 ** AIR 
1955 All 255 (256). (Property subject to usufructuary mortgage — Gift of equity of redemption — Gift is 
valid — Mere failure to inform mortgagee that donee would thereafter be the mortgagor or omission to 
remove his name from municipal record does not affect validity — Unequivocal declaration is sufficient 
delivery of possession. (1882) 6 Bom 650 and (1899) 23 Bom 682. Dissented from.) ** AIR 1955 NUC 
(All) 3568 ** AIR 1955 Mad 600 (600) : 68 Mad LW 397. (Ordinarily a declaration of a delivery of 
Possession in a registered deed, would suffice to complete and validate a simple gift; but when a gift has 
been made with a condition which derogates from the completeness of the grant, it is necessary to adduce 
evidence at any rate of some overt act on the part of the donor to show that he did in fact deliver Possession 
to the donee.) ** (1954) 2 Mad LJ (Andh) 113 (114). (But if a gift is reduced to writing, it requires to be 
registered under S.17 (1) (a) of the Registration Act.) ** AIR 1952 Hyd 3 (5) : ILR (1952) Hyd 7 (DB). 
(Transfer of immovable property in lieu of dower.) ** AIR 1950 Pat 247 (250). (Donor and donee closely 
related and residing together — Physical departure of donor not necessary.) ** AIR 1949 Lah 238 (239) : 
Pak LR (1948) Lah 197. (Gift of premises by mother to daughter — Both residing in premises — Recita- 
tion of delivery of possession in deed is enough — Actual delivery not necessary.) ** (1946) 50 Cal WN 
81 (84) (DB) ** AIR 1946 Nag 357 (358) : ILR (1946) Nag 510. (Donor upholding gift and donee 
accepting it — Gift is valid — Strangers cannot question validity for want of delivery of possession.) ** 
AIR 1945 Mad 94 (97) : (1944) 2 Mad LJ 267. (Gift comprising number of properties situate in different 
places — Donee put in possession of bulk of properties — Entire gift is valid.) ** AIR 1938 Rang 435 
(437) (DB) ** AIR 1948 Bom 114 (115) : ILR (1947) Bom 372 ** AIR 1927 Cal 197 (198) (DB) ** AIR 
1932 Cal 497 (498) : 59 Cal 557 (DB) ** (1874) 6 NWP HCR 338 (341, 342) (DB) ** (1875) 7 NWP 
HCR 313 (317, 318) (DB) ** (1888) 11 All 1 (8) (DB) ** (1895) 18 All 1 (3) (DB) ** (1899) 21 All 165 
(170) (DB). (To constitute valid gift donor should transfer Possession of such interest as he has at the time 
of gift — Transferring possession of corpus of property not necessary.) ** 1887 All WN 84 (88) (DB) ** 
(1911) 11 Ind Cas 534 (535, 536) (All). (In case of gift to wife no presumption as to possession should be 
made.) ** (1912) 34 All 465 (467, 468) (DB). (Gift of a tight to receive a share of the offerings which 
might be made at a particular shrine — Actual physical Possession not necessary.) ** (1913) 20 Ind Cas 
900 (900) (All) ** (1936) 164 Ind Cas 720 (720) (All) ** AIR 1916 All 351 (351) : 38 All 212 (DB) ** 
AIR 1922 All 347(347) : 44 All 580 (DB) ** AIR 1924 All 370 (371) : 46 All 260 (DB) ** AIR 1927 All 
345 (345, 346) : 49 All 503 (DB). (Donor not on possession but doing all in his power to complete the gift 
— Gift is valid.) ** AIR 1927 All 414 (415) (DB). (Gift to minor in custody of donor — Transfer of 
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possession not necessary.) ** AIR 1930 All 793 (794). (A gift of an undivided share of joint property by 
a co-owner in constructive possession of the same through other co-owner is valid provided he does all 
that lies in his power to do to wipe himself off and to put his donee into the same kind of possession as he 
himself had over the property.) ** AIR 1931 All 237 (237) ** AIR 1932 All 370 (371, 372). (Gift by one 
co-sharer to another — Donee already in possession on behalf of all co-sharers — Gift valid.) ** AIR 1934 
All 179 (188) (DB) ** AIR1937 All 547 (548) : ILR (1937) All 609 (DB). (Gift by co-sharer in exclusive 
possession to another co-sharer — Symbolical possession sufficient.) ** (1882) 6 Bom 645 (643, 649) 
(DB) ** (1882) 6 Bom 650 (661, 662) (DB). (Donor simply owner of property which was in possession of 
the mortgagee at the date of gift — Gift held not possible.) ** (1885) 9 Bom 146 (150,151) (DB). (With 
regard to the delivery of the subject-matter of a gift essential under the Mahommedan law, the principle is 
that when a person is present on the premises proposed to be delivered to him a declaration of the person 
previously possessed puts the former into possession.) ** (1887) 11 Bom 517 (518) (DB) ** (1889) 13 
Bom 156 (159) (DB). (Delivery of possession essential — Donor must, therefore, be in possession.) ** 
(1889) 13 Bom 264 (274) (DB) ** (1889) 13 Bom 352 (355) (DB) ** (1899) 23 Bom 682 (684) (DB) ** 
(1905) 29 Bom 267 (275, 276) ** (1905) 29 Bom 275n (276n) ** (1905) 29 Bom 428 (434) (DB) ** 
(1905) 29 Bom 468 (477, 478, 479) (DB) ** (1904) 6 Bom LR 983 (992) ** (1904) 6 Bom LR 1043 
(1050) ** (1864) 1 Bom HCR 157 (160, 161) ** 1875 Bom PJ 35 (DB) ** 1876 Bom PJ 272 ** 1898 Bom 
PJ 402 (DB). (If donor and donee remain in joint possession, it is not sufficient delivery except in cases of 
gifts from wife to husband and from guardian to his ward.) ** (1912) 36 Bom 214 (252) ** AIR 1920 Bom 
135 (136) (DB). (Donor and donee in same premises —Delivery cannot be presumed — Some overt act 
must be shown — Intention depends on circumstances.) ** AIR 1921 Bom 248 (249) : 45 Bom 1296 
(DB). (Actual possession given of some lands but not of others in possession of mortgagee — Gift oper- 
ates as to latter also.) ** AIR 1924 Bom 410 (411, 412) : 48 Bom 396 (DB) ** AIR 1925 Bom 305 (308) 
(DB) ** AIR 1926 Bom 559 (562, 563) (DB). (Delivery of possession necessary even when gift is by 
husband to wife.) ** AIR 1934 Bom 21 (22, 24) : 58 Bom 254. (Test of validity of gift is whether donor or 
donee reaps the benefit.) ** AIR 1935 Bom 84 (89) ** (1883) 9 Cal 138 (142) (DB) ** (1884) 10 Cal 1112 
(1123, 1124) (DB) ** (1904) 31 Cal 319 (330) (DB). (No actual delivery of possession necessary when a 
parent makes a gift to a minor son.) ** (1880) 5 Cal LR 91 (93, 94) (DB) ** 1864 Suth WR Gap No. 121 
(123) (DB). (Gift by father to minor son — Formal delivery not necessary.) ** 1864 Suth WR Gap No. 
185 (186) (DB) ** (1866) 5 Suth WR 4 (19) (DB) ** (1868) 9 Suth WR 257 (258) (DB) ** (1871) 16 Suth 
WR 88 (90) (DB) ** (1874) 22 Suth WR 314 (314) (DB) ** (1909) 2 Ind Cas 846 (847, 848) (DB) (Cal) 
** (1910) 8 Ind Cas 38 (39, 40) (DB) (Cal) ** (1912) 13 Ind Cas 434 (436) (DB) (Cal). (Delivery of one 
of two distinct properties given — Gift takes effect only as to that property.) ** (1912) 15 Ind Cas 698 
(699, 700) (DB) (Cal) ** (1931) 132 Ind Cas 95 (95) (DB) (Cal) ** AIR 1915 Cal 601 (606) (DB) ** AIR 
1919 Cal 741 (742, 743) ** AIR 1921 Cal 225 (DB) ** AIR 1922 Cal 422 (424, 425, 426) : 49 Cal 68 
(DB) ** AIR 1927 Cal 808 (811, 812) : 54 Cal 754 (DB) ** AIR 1932 Cal 497 (501, 502) : 59 Cal 557 
(DB) ** AIR 1933 Cal 785 (785, 786). (Equity of redemption in usufructuary mortgage can be subject of 
valid gift.) ** AIR 1935 Cal 393 (394, 395, 396) ** 1868 Pun Re No. 107, page 274 (275) ** 1875 Pun Re 
No. 76, page 189 (190, 191) ** 1881 Pun Re No. 19, page 30 (33, 34) ** 1882 Pun Re No. 86, page 251 
(253) ** 1883 Pun Re No. 51, page 163 (165) ** 1886 Pun Re No. 3, page 5 (6) ** 1895 Pun Re No. 15, 
page 54 (57) ** (1926) 27 Pun LR 433 (437) ** (1937) 39 Pun LR 1014 (1015) ** 1912 Pun Re No. 106 
(DB) ** (1926) 93 Ind Cal 334 (335) (DB) (Lah) ** AIR 1917 Lah 181 (185, 186) : 1917 Pun Re No. 92 
(DB) ** AIR 1922 Lah 40 (41) (DB) ** AIR 1924 Lah 562 (563) (DB) ** AIR 1925 Lah 501 (502) ** 
AIR 1926 Lah 286 (287). (Gift by father to son is complete on execution of deed — Delivery of posses- 
sion not necessary.) ** AIR 1920 Lah 45 (47) : 9 Lah 567 (DB) ** ATR 1931 Lah 620 (621) (DB). (Case 
of gift of undivided share owned by donor not requiring delivery of possession is an exception to general 
rule.) ** AIR 1932 Lah 316 (318) (DB) ** AIR 1933 Lah 601 (605) : 14 Lah 473 (DB) (Gift to minor son 
— Transfer of possession not necessary.) ** AIR 1935 Lah 795 (796, 798) : 16 Lah 629 (DB) ** AIR 
1936 Lah 92 (94, 96) (DB). (Gift being indivisible, delivery of possession of any part of the property 
would make the whole gift operative.) ** (1890) 13 Mad 46 (47) (DB) ** (1893) 16 Mad 43 (48) (DB) ** 
(1896) 19 Mad 343 (344) (DB) ** (1900) 23 Mad 70 (72) (DB) ** (1907) 3u Mad 305 (307) (DB) ** 
(1907) 30 Mad 519 (521, 522) (DB). (24 Mad 513, Not Followed.) ** (1869) 5 Mad HCR 114 (119) (DB) 
** (1870) 6 Mad HCR 455 (463) ** (1910) 8 Ind Cas 431 (432, 433) (Mad) ** (1912) 35 Mad 120 (128, 
129, 130) (DB) ** (1912) 16 Ind Cas 616 (617, 618) (DB) (Mad) ** AIR 1914 Mad 264 (266) (DB) ** 
AIR 1914 Mad 446 (448) (DB) ** AIR 1915 Mad 1 (3) (DB) ** AIR 1915 Mad 921 (923) (DB) ** AIR 
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Section 123 and S. 129 of the T. P. Act do not supersede the Mahomedan Law relating to 
making oral gift and registered instrument is not necessary.(5) 

Section 123 does not apply, if the parties to the transaction of a gift are Muslims. It 
means, an oral gift can also be made. Where, however, such parties choose to execute a gift 
deed, it must conform to the requirement under S. 123. If the unregistered document is the 
one, which merely refers to a previous oral gift, it can be acted upon, notwithstanding the 
fact that it was not registered. On the other hand, if a gift is made through such an unregis- 
tered document itself, registration becomes compulsory.(6) The mere fact of registration of 
the deed of gift in accordance with the provisions of S. 123 cannot cure the want of such 
delivery of possession.(7) On the other hand, where a gift complies with the provisions of 
that law it will not become invalid by the mere presence of a deed of gift which, owing to 


1915 Mad 972 (975) (DB) ** AIR 1915 Mad 1056 (1058) (DB) ** AIR 1917 Mad 20 (26) (DB). (Assign- 
ment of insurance policy though not accompanied by delivery of documents is valid.) ** AIRI918 Mad 
1337 (1344, 1345). (DB) ** AIR 1919 Mad 669 (670, 671) (DB) ** AIR 1923 Mad 52 (53) (DB) ** AIR 
1927 Mad 572 (574) ** AIR 1928 Mad 613 (613, 614). (Gift of remainder is invalid as such gift cannot be 
accompanied by possession of property.) ** AIR 1930 Mad 593 (593) ** AIR 1933 Mad 86 (91) ** AIR 
1928 Nag 275 (276) ** (1910) 13 Oudh Cas 347 (349, 350) ** (1913) 20 Ind Cas 286 (287) (Oudh) ** 
(1937) 167 Ind Cas 299 (300, 301) (Oudh) ** AIR 1914 Oudh 167 (168) : 17 Oudh Cas 60 ** AIR 1915 
Oudh 75 (76) : 18 Oudh Cas 122 ** AIR 1921 Oudh 209 (212) : 24 Oudh Cas 374 (DB) ** AIR 1922 
Oudh 93 (95) : 24 Oudh Cas 321 ** AIR 1923 Oudh 80 (83, 84) : 25 Oudh Cas 291 (DB) ** AIR 1923 
Oudh 214 (215) : 26 Oudh Cas 128 ** AIR 1925 Oudh 568 (576) : 28 Oudh Cas 265 (DB) ** AIR 1926 
Oudh 474 (475) ** AIR 1928 Oudh 414 (415) (DB) ** AIR 1929 Oudh 435 (436) : 5 Luck 384 ** AIR 
1930 Oudh 71 (73) : 5 Luck 597 (DB) ** AIR 1931 Oudh 7 (8, 9). (Taking of possession even subsequent 
to gift with donor’s consent makes gift valid.) ** AIR 1931 Oudh 19 (20) : 6 Luck 403 (DB) ** AIR 1931 
Oudh 177 (229, 230) ** AIR 1934 Oudh 27 (29) ** AIR1934 Oudh 163 (165) (DB) ** AIR 1917 Pat 447 
(448) (DB) ** AIR 1918 Pat 291 (293, 294). (Gift of interest in land — Donor need not transfer corpus but 
only possession of that interest.) ** AIR 1923 Pat 481 (482, 483) ** AIR 1927 Pat 20 (21, 22) (DB). 
(Donor putting donee in a position to take possession is sufficient delivery for validating gift.) ** AIR 
1928 Pat 183 (187) : 7 Pat 118 (DB) ** AIR 1929 Pat 417 (418, 419) (DB) ** AIR 1914 Low Bur 208 
(209) (DB) ** AIR 1933 Rang155 (155) : 11 Rang 109 ** AIR 1936 Rang 522 (523) : 14 Rang 485 ** 
cae 17 (20) : 25 Sind LR 72 (DB) ** (1870) 7 Bom HCR OC 27 (33) ** (1905) 28 All 147 
(DB). 

[See also (1875) 14 Beng LR 307 (309) (DB). (Obiter.) ** AIR 1933 Oudh 99 (100) (DB) ** (1911) 38 
Cal 518 (520, 521) (DB). (Gift of a share in Kaimirayati holding — Donee admitted to joint possession — 
Gift held valid.) ** AIR 1921 Nag 84 (85) : 17 Nag LR 103.) 


Also see S. 9, Note 1. 


5. AIR 1974 J & K 59: 1974 Kash LJ 103 (FB) ** 2004 (4) MPLJ 253 (255). (Provisions of S. 123 do not 
apply to Mahomedan gift.) 

6. AIR 2007 Andh Pra 150 ** 2005 (6) Andh LD 109. 

7. AIR 1984 Gauhati 41 pe 1981 AlI LJ (NOC) 119 ** AIR 1960 Madh Pra 260 (263) : ILR (1960) Madh Pra 
356. (Registration of gift cannot dispense with delivery of possession.) ** (1954) 2 Mad LJ 113 (114) ** 
AIR 1915 Cal 601 (606) (DB) ** AIR 1932 Cal 497 (500) : 59 Cal 557 (DB) ** (1907) 30 Mad 519 (521, 
522) (DB). (24 Mad 513, Not Followed.) ** AIR 1914 Mad 264 (266) (DB) ** (1912) 15 Ind Cas 698 
(700) (DB) (Cal) ** AIR 1929 Lah 45 (47) : 9 Lah 567 (DB) ** AIR 1914 Low Bur 208 (209) (DB) ** 
(1887) 11 Bom 517 (518) (DB) ** (1899) 23 Bom 682 (684) (DB). (Registration is not equivalent to 
Possession.) 
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some defect, is invalid under S. 123 of the Transfer of Property Act.(8) As held by 
Suhrawardy, J., in Nasib Ali v. Wejed Ali.(9) 
“A gift in order to be valid must be made in accordance with the forms stated above, and even if 
it is evidenced by writing, unless all the essential forms are observed it is not valid according to law. 
That being so, a deed of gift executed by a Muhammandan is not the instrument effecting, creating or 
making the gift but a mere piece of evidence. It may so happen after lapse of time that the evidence of 
the observance of the above forms might not be forthcoming; so it is sometimes thought prudent to 
reduce the fact that a gift has been made into writing. Such writing is not a document of title but is a 
piece of evidence.” 
Donations mortis causa and the special Rules of Mohammedan law are saved by S. 129. 
A Mohammedan gift might be oral and the T. P. Act leaves this provision untouched.(10) A 
Mohammedan can make an oral gift of his agricultural land.(11) However, there can be no 
oral gift of occupancy holding by a Mohammedan in contravention of S. 29-C of the Ben- 
gal Tenancy Act and such gift must be by a registered instrument.(12) 


Hiba or gift under the Mohammedan law in a transfer of property made immediately 
and without any exchange by one person to another and accepted by or on behalf of the 
latter. Hiba of subject-matter of whatever value need not be registered. If, however, it is 
reduced into writing and relates to immovable property worth Rs. 100 or more, the docu- 
ment is compulsorily registrable under S. 17 of the Registration Act which applies. On the 
other hand, Hiba-bil-iwaz in India being a gift for the exchange is in the nature of sale and 
if the subject-matter is immovable property worth Rs. 100/- or more then it can only be by 
a registered document as provided under S. 54. Oral gift in discharge money owed to the 
donee being one for consideration amounts to a sale. It is not pure and simple “Hiba” but is 
a “Hiba-bil-iwaz” and if the immovable property is of the value of Rs. 100/- or more, it can 
only be by a registered document.(13) 

A dower debt being a debt payable by husband to wife, a gift in lieu of dower debt 
cannot be held to be valid, inasmuch as, repayment of a dower debt being a consideration, 
no property can be transferred by way of gift in lieu thereof. 

Where whole property was given by owner to his wife by oral gift in lieu of dower 
debt, the gift was invalid and the wife did not derive any right, title or interest in the prop- 
erty. Thus she could not transfer that property to her sons by a registered sale deed.(14) 

It has been held that even where a Muhammadan makes a gift to a Hindu the gift is 
governed by the rules of Mohammedan law and not by the provisions of this Section.(15) 


8. AIR 1927 Cal 197 (198) (DB). (Written document of gift is not a document of title but is a piece of 
evidence.) ** AIR 1916 All 351 (351) : 38 All 212 (DB). (Not properly attested.) ** AIR 1936 All 600 
(605) (DB) ** AIR 1929 Oudh 435 (436) : 5 Luck 384. 


{See also AIR 1926 All 294 (294).] 
9. AIR 1927 Cal 197 (198) (DB). 
10. (1992) 2 Cal H N 530 (531) : 1992 (2) Cal LT 293. 
11. 2000 (2) All C J 1454 (1457). 
12. (1991) 95 Cal WN 648 (653). 
13. AIR 1989 Ker 148 (151). 


[See also 2005 (2) All WC 1342 (1346). (Written gift deed is executed by the Muslim, it is not exempted 
from registration in accordance with S. 17 of the Registration Act.) 


14. AIR 1991 Pat 183 (186). 
15. AIR 1929 Pat 417 (418, 419) (DB). 
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See also Notes on Section 129. 

A gift by a Mohammedan is not governed by Section 123, T. P. Act or Section 68, 
Evidence Act and can be proved without examining attesting witnesses.(16) 

The document executed by a Mohammedan in the instant case that the executant is 
given his house to his three brothers and that the executor or his heirs shall have no right 
henceforth in the house. There was no whisper of the word “gift” in the entire document nor 
recital that the document was executed in recognition of an earlier oral gift. It was unregis- 
tered. Held that it was an agreement of Transfer and not a gift deed.(17) 

Where there is absence of any mode of making a gift provided in the local tenancy 
laws, a bhumidhar belonging to Muslim community can transfer his agricultural land by 
making an oral gift according to the Mohammedan law.(18) 

The recitals in the gift deed made it clear that the donor never dedicated the property 
absolutely to the wakf, nor the possession of the same was handed over absolutely to the 
Wakf Board. The donor continued to pay property tax of the property to the local body and 
delivery of possession of the property to the donees was not proved. Thus the claim that the 
property was gifted orally could not be accepted.(19) 

5. Gift of immovable property. 

As seen in Note 1 the section requires that a gift of immovable property, irrespective 
of its value, must be effected only by a registered instrument signed by or on behalf of the 
donor and attested by at least two witnesses. The effect of such instrument is that title 
legally passes from the donor to the donee and any mental reservation or secret intention on 
the part of the donor to the contrary is ineffective and cannot prevent the legal effect of a 
validly executed gift deed.(1) A gift which does not comply with this requirement is bad 
and cannot pass any title to the donee.(2) 


16. 1971 All WR (HC) 542. 

17. AIR 1995 All 333 (335). 

18. 2000 (2) All CJ 1454 (1457). 

19. 2002 (1) Mad LJ 836 (840) : 2002 (2) Mad LW 642. 

Section 123 — Note 5 

- AIR 1948 Nag 328 (330) : ILR (1948) Nag 824. 

2; AIR 1934 PC 67 (68) : 12 Rang 238 ** AIR 1919 PC 44 (46) : 46 Ind App 285. (Donor presenting a 
petition to the Collector for transfer of the property in donee’s name in pursuance of a gift — Donee also 
presenting similar petition — Property registered by the Collector in donee’s name — Held, provisions of 
S.123 not complied with.) ne AIR 1926 Oudh 371 (377) : 1 Luck 273 : 29 Oudh Cas 378 (FB) ** 2001 (6) 
Kant LJ 102 (104). (Any claim of right or interest in immovable property of value exceeding Rs. 100/- by 
way of oral gift is totally untenable.) ** AIR 1978 NOC 11 : 1977 Law Sum (AP) 118 ** AIR 1975 Ker 
150 (155). (Proof of some other act such as handing over the title deeds and gift deed and recital on the 
part of the donor showing that he has parted with possession is sufficient.) ** (1975) 1 Malayan LJ 230 
(230). (CT executed a transfer of his undivided share in the property as a gift in favour of her brother 
without the consent of other co-owners. The transfer was not registered till the death of the donor. On the 
prayer of the donee it was held that the gift was not perfected by the donor who had not divested himself 
of the property and hence prayer was dismissed.) ** AIR 1958 Raj 199 (202) : ILR (1958) 8 Raj 350 (DB) 
** AIR 1953 Assam 19 (20): ILR (1950) 2 Assam 444 ** AIR 1943 Sind 177 (180) : ILR (1943) Kar 227 
(DB). (Mere mutation of names will not create a valid gift of immovable property.) ** AIR 1938 Oudh 97 
(98) : 14 Luck 9. (When a person is sole owner of property there cannot be any family settlement about it 
between him and his son and if he wants to give up his rights in the property in favour of his son it must 


= 
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A mere delivery of possession without a registered instrument will not cure the de- 
fect.(3) Mere delivery of possession prior to execution of the gift deed does not transfer 
title in the donee.(4) On the other hand, if there is a registered document, no delivery of 
possession is necessary to effect the transfer.(5) 


For making a gift of immovable property passing of possession need not be contem- 
poraneous with the execution of the gift deed.(6) 


Under S. 49 of the Registration Act a deed of gift not registered as required by this 
section may be used in evidence for collateral purposes.(7) 


As to meaning of the expression “registered” see S. 3, N. 20. 
6. Registration and operation of gift. 

The rule of Hindu law relating to the formalities of a valid gift must be deemed to be 
abrogated by S. 123 and no gift inter vivos of an immovable property can be validly made 
after the passing of the Act except by a registered document as contemplated under S. 123.(1) 

The mere fact that a deed of gift is registered does not render the gift complete, in the 
absence of acceptance by the donee. Consequently, the donor can revoke the gift before 


be done by a deed of gift properly registered and attested under S.123.) ** (1910) 6 Ind Cas 581 (581) 
(DB) (All). (Application for mutation cannot be treated as a gift.) ** AIR 1927 Rang 143 (144) : 5 Rang 125 
** (1910) 34 Bom 287 (291) (DB) ** AIR 1927 Rang 335 (335) ** AIR 1927 Sind 206 (207) (DB) ** 
(1906) 9 Oudh Cas 113 (116, 117) (DB) ** AIR 1928 Bom 250 (252) (DB) ** AIR 1925 Mad 1174 
(1174). (The formal requirements of the Transfer of Property Act cannot be avoided by calling a transac- 
tion by a particular name under the Hindu law. A person cannot by the mere recognition of another as a co- 
sharer of his property convey title to him to immovable property, without observing any of the formalities 
required by law for it. 17 Ind Cas 885 (Cal), Dissented from.) ** (1912) 17 Ind Cas 885 (886) (DB) (Cal). 
(If persons actually entitled to a property agree to treat a near relation as a co-sharer out of affection and 
abandon their claim to an exclusive right they may do so without a registered deed. If the act is unequivo- 
cal, it will create title in favour of the person who is taken in as a co-sharer. Dissented from in AIR 1925 
Mad (1174.) ** AIR 1940 Cal 254 (256) ** (1911) 12 Ind Cas 858 (858) (Low Bur) ** AIR 1916 Low Bur 
11 (12). (A Kanwin gift, i.e., a gift by the bridegroom to the bride at the time of marriage for the joint 
purpose of the married pair, must be in writing and registered as required by S.123 of the Act.) ** AIR 
1921 Mad 137 (138) : 44 Mad 196 (DB). (Gifts of mortgages are regarded as gifts of immovable prop- 
erty.) ** AIR 1926 Bom 261 (262) (DB). (A gift cannot be created by a document signed by the person 
intended to be benefited by an oral gift, in favour of the owner of the property acknowledging the gift.) ** 
AIR 1921 Bom 198 (198, 199) : 45 Bom 164 (DB) ** AIR1939 Pat 258 (259) ** AIR 1929 All 300 (301, 
302) : 51 All 629 (DB) ** AIR 1930 Pat 610 (612) (DB) ** AIR1932 Nag 51 (52, 53) : 28 Nag LR 20 ** 
AIR 1926 Pat 125 (127) ** AIR1938 Oudh 97 (98) : 14 Luck 9 ** AIR 1926 Oudh 98 (100) : 1 Luck 33 ** 
(1922) 1 Bur LJ 26 (27, 28). (A division of property by a father in his lifetime to his children except in the 
case of an orasa is not a partition but in reality a gift.) 


3. AIR 1943 Sind 177 (181) : ILR (1943) Kar 227 (DB). 
See cases cited in Note 2. 
. (1970) 75 ITR 734 : ILR (1970) Andh Pra 773. 
. See cases cited in Notes 2 and 3. 
1971 Cur LJ 846 : 1971 Rev LR 651. 
AIR 1943 Mad 15 (19) (DB). 
[See also (1877) 2 Bom 273 (287). (But not for proving a covenant for title contained in the deed.)] 
Section 123 — Note 6 


. 2008 (1) Mad LJ 743 (747) : 2008 (2) Mad LW 181 ** AIR 2009 (NOC) 1934 (Bom) : 2009 (1) AIR Bom 
R 347. (Gift deed — Regarding immovable property — Registration thereof is compulsory irrespective of 


nane 
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such acceptance.(2) 

Once a gift is complete, the same cannot be rescinded. For any reason whatsoever, the 
subsequent conduct of a donee cannot be a ground for recission of a valid gift.(3) 

When the gift of immovable property is not onerous, a very slight evidence is suffi- 
cient for establishing the act of acceptance.(4) 3 

Before the decision of their Lordships of the Privy Council in Kalyanasundaram v. 
Karuppa,(5) there was difference of opinion as to whether a gift which had been accepted 
by the donee was suspended in its operation until the registration of the deed of gift. Ac- 
cording to one view,(6) a deed of gift was not complete until it was registered and could, 
therefore, be revoked before registration, even if it had been accepted by the donee. An- 
other view was that a donor could not be compelled to register the deed of gift since that 
would be compelling him to complete an incomplete gift and that, therefore, the registra- 
tion of a deed of gift against the wishes of a donor was void.(7) 

In absence of any evidence to show that value of 1/3rd share gifted to donee was Rs. 
100/- or more and that provisions of Act were applicable in the State of Punjab at time of 
making gift, the plea that gift deed could only be made through registered document under 
S. 123 would not be tenable.(8) In the undermentioned case,(9) it was held that a voluntary 


value of property.) ** AIR 2008 Ori 94. (‘Grant’ or ‘gift? — Necessity of registration — Document in 
question is in nature of ‘grant’ than a ‘gift’ — No witness has also signed or attested document as is 
required in a gift transaction as per S. 123 of Act — Provision of S. 123 of Act is not applicable.) 


2. AIR 1954 Mad 215 (217) : (1954) 1 Mad LJ 194. (The fact that the deed was executed and registered 
would not make the gift irrevocable if in fact there was no acceptance either before registration but after 
execution or even after registration.) ** 2009 (1) All Rent Cas 118 : 2009 (74) All LR 192 (193). (There 
is no specific mode provided for acceptance of the gift. The acceptance of a gift can be express or by 
implication and the implication can be drawn from the surrounding facts and circumstances.) ** AIR 
2006 P & H 160. (Gift — Acceptance by donee — Proof — It is not required to be shown that possession 
of immovable property gifted under deed has been delivered as long as it is shown that presents under gift 
was accepted.) ** 2004 (2) Hindu LR 230 (234) : 2004 (4) Cal HN 563 (DB). (The law does not require 
that acceptance of the gift by the donee is to be endorsed in the deed of gift in order to make the instrument 
valid.) ** 2001 (2) Mad LW 400 (402). (Gift or settlement would be completed only when both the 
Tequirements, viz., offer and acceptance are fulfilled.) ** AIR 1939 Mad 290 (290, 231) ** AIR 1924 Pat 
657 (660, 661) : 3 Pat 842 (DB). (A registered deed of gift as any other such document may be merely a 
nominal transaction, without any intention on the part of the executant to give effect to the terms falsely or 
fictitiously set forth in the document.) 

[See 1951 All WR (HC) 11 (13).] 

3. 2007 (14) Scale 627 (634). 

4. 2002 (2) Mad LJ 415 (418). 

5. AIR 1927 PC 42 (44) : 54 Ind App 89. 


6. (1896) 19 Mad 433 (435) (DB) ** AIR 1924 Bom 434 (436) : 48 Bom 435 (DB). (Overruled by AIR 1925 
Bom 210.) ** AIR 1915 Mad 1145 (1146) (DB). 

7. (1896) 19 Mad 433 (434, 435) (DB). (Overruled in AIR 1917 Mad 27 (FB).) ** 2009 (3) ABR (NOC) 551 
(Bom) : 2009 (6) Mad LJ 75. (Gift deed of immovable property worth more than Rs. 100/- is liable to be 
registered — And in absence of registration gift deedis void as per provisions of S. 123.) ** (1903) 13 
Mad LJ 303 (305) (DB). z 


[See also AIR 918 Mad 194 (199, 200) (DB). (Deed of gift repudiated by the donor before registration is 
inoperative.)] 


8. 1994 (2) RRR 603 : 1994 (2) LJR 147 (P & H) : 1994 (2) Pun LR 316 (319). 
9. (1902) 25 Mad 672 (674) (DB). 
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registration of a deed of gift by the legal representatives of a donor had the same effect as 
its voluntary registration by the donor in his life-time. 


The undermentioned cases.(10) held that the expression “registered instrument” in 
this section meant registered in accordance with the provisions of the Registration Act, that 
there was nothing in the section which required the donor to register the deed of gift himself 
and that the deed of gift was, therefore, not invalid merely because the registration of it 
took place against the wishes of the donor or after his death. A Full Bench decision of the 
Madras High Court in Venkati Rama Reddi v. Pillai Rama Reddi(11) accepted the last view 
and a later Full Bench decision(12) of the same High Court followed it. Subsequently, the 
Bombay High Court also in a Full Bench decision in Atmaram Sakharam v. Vaman 
Janardhan(13) held that once a deed of gift of immovable property was executed by the 
donor, handed over to the donee and accepted by him, the gift became complete and the 
donor could not revoke it after such acceptance even if it had not been registered at that 
time. 


The conflict of views has now been set at rest by the decisions of their Lordships of 
the Privy Council in Kalyanasundaram v. Karuppa(14) and Vankatasubba Srinivas Hegde 
v. Subba Rama Hedge(15) affirming the law as laid down by the said Full Bench decisions. 
Their Lordships in the first of these cases observed as follows: 

“It has been forcibly argued that, until registration there is no complete gift and that if the donor 
dies or revokes or becomes incapable of making the gift before the registration, it cannot take effect. 
On the other hand, attention must be directed to S. 47 of the Indian Registration Act of 1877, which 
is in these terms: 

*A registered document shall operate from the time from which it would have commenced to 
operate if no registration thereof had been required or made, and not from the time of its registration.’ 

They are unable to see how the provision of S. 123 of the Transfer of Property Act can be recon- 
ciled with S. 47 of the Registration Act, except upon the view that, while registration is a necessary 
solemnity in order to the enforcement of a gift of immovable property, it does not suspend the gift 
until registration actually takes place. When the instrument of gift has been handed over by the donor 
to the donee and accepted by him, the former has done everything in his power to complete the 
donation and to make it effective. Registration does not depend upon his consent, but is the act of an 
officer appointed by law for the purpose, who, if the deed is executed by or on behalf of the donor and 
is attested by at least two witnesses, must register it if it is presented by a person having the necessary 
interest within the prescribed period. Neither death, nor the express revocation by the donor, is a 
ground for refusing registration, if the other conditions are complied with.”(16) 


10. (1912) 9 All LJ 300 (306) (DB) ** (1908) 32 Bom 441 (444) (DB) ** (1898) 20 All 392 (393) (DB). 
(Following 11 All 319.) ** (1913) 35 All 3 (4) (DB). (Letters Patent Appeal from 14 Ind Cas 61 (All).) ** 
(1906) 33 Cal 584 (588, 589) (DB). 


11. AIR 1917 Mad 27 (30) : 40 Mad 204 (FB). 


12. AIR 1923 Mad 282 (283) (FB). (Letters Patent Appeal from AIR 1921 Mad 90 — The subsequent birth of 
a child, the adoption of a child, or the death of the donor has not the effect of defeating a title obtained 
under an instrument of gift executed before the happening of these events but registered thereafter.) 


13. AIR 1925 Bom 210 (222, 223) : 49 Bom 388 (FB). 

14. AIR 1927 PC 42 (43, 44) : 54 Ind App 89. 

15. AIR 1928 PC 86 (87) : 52 Bom 313. (AIR 1927 PC 42, Applied.) 

16. AIR1933 Cal 212 (213) : 59 Cal 1176 (DB) ** AIR 1937 Nag 1 (3) : ILR (1937) Nag 291 (DB) 


[See also AIR 1954 All 595 (597) : 1954 All WR (HC) 108 ** AIR 1954 Mad 215 (217) : (1954) 1 Mad 
LJ 194. (If there is acceptance of the gift after execution of the deed, even though the registration was 
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The gift is complete as soon as a registered gift deed attested by two witnesses is 
delivered to the donee. When the gift deed is produced in court by the donee herself, the 
question of delivery of possession of the property would not assume importance for comple- 
tion of the gift.(17) Where a gift is effected through a registered instrument, the question of 
delivery of possession becomes irrelevant. Only donor can object to delivery of possession. 
When the donor himself supports that a valid gift deed was made, non-delivery of posses- 
sion, if any, becomes immaterial.(18) 

Where a deed of gift has been accepted by the donee its registration after his death 
cannot invalidate it.(19) Strangers to gift deed can challenge it on ground of being ficti- 
tious.(20) 

Reading together the provisions of this section with S. 6 (b) of the Provincial Insol- 
vency Act and S. 47 of the Registration Act, the material date for acts of insolvency cannot 
be the date of execution but the date of registration.(21) 

The transfer of property towards paSupu-kumkuma is a gift of immovable property, 
the consideration whereof would be love and affection and could come within meaning of 
S. 123. Therefore, such transaction would attract the provisions of S. 17(1)(b) of the Reg- 
istration Act and requires registration.(22) 

Transaction of giving the property to daughter or sister by way of ‘Pasupu-kumkukma’ 
as marriage provision, being involuntary, as well as for consideration, would not be a gift, 
within the meaning of S. 122. Hence such transaction if it was in writing, would not require 
any registration within the meaning of S. 123.(23) 

Where there was no registered gift deed in respect of the suit property as pasupu- 
kumkuma in favour of the appellant, the claim of appellant to the suit property on the basis 
of gift would not be maintainable.(24) 

Provisions of S.123 are very specific and gift of immovable property may be effectéd 
by executing a registered document duly attested by two attesting witnesses. Exemption 
from payment of stamp duty or registration fee given by S. 24(2) of the Bombay Prevention 
of Fragmentation and Consolidation of Holdings Act, 1947, is not attracted and applicable 
when a gift deed as required by S. 123 is tendered for registration.(25) 


The Madras Bhoodan Yagna Act 15 of 1958 exempting donations of land to Yagna 


postponed to a later date, the gift would become irrevocable.) ** AIR 1938 All 431 (432) : 1938 All LJ 
557. (AIR 1928 PC 86, Applied.)] 


17. 2001 (3) Mad LJ 464 (466). 

18. (1988) 1 Rev LR 49 (51) (Punj & Har). 

19, (1937) 41 Cal WN 1201 (1203) (DB). 

20. AIR 1983 Orissa 172 : (1983) 56 Cut LT 241. 
21. 1962 All LJ 1101 (1103). 

22. 2006 (6) Andh LD 789 (799), 


23. AIR 1980 Andh Pra 139 (142, 143) : (1979) 2 Andh LT 6. (1977 APLJ (HC) 132 and CRP 2177 of 1977 
D/- 9-3-1978 (AP) and AIR 1968 Andh Pra 291, Overruled.) . à 


24. 2005 (3) Andh LD 581 (588). 
25. 2008 (3) Mah LJ 293 (296) : 2008 (3) All MR 765 : 2008 (4) Bom CR 669. 
[See also 2007 (4) Andh LD 642 (648).] 
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from provisions of T. P. Act and Registration Act has retrospective effect. Consequently 
donation of land to Bhoodan Board made prior to its commencement are not invalid for 
want of registration.(26) 

7. “Signed by or on behalf of the donor.” 


A difficulty has arisen in the interpretation of this expression in view of the fact that 
the Act has used different expressions in different sections dealing with the mode of trans- 
fer. Thus in S. 130 the words used are “signed by the transferor or his duly authorised 
agent. In S. 59 the expression used is “signed by the mortgagor”. And in Ss. 54 and 107, 
there is no reference to the signature of the transferor. The words “on his behalf” taken 
literally would seem to include any one signing on behalf of the donor, whether with or 
without authority. It has, however, been observed by the Allahabad High Court(1) that the 
words have been loosely used in the section, and must be construed as meaning only a 
signature by a person duly authorised by the donor. 

Where the person who signed the gift deed on behalf of the donor gave categorical 
evidence that donor merely touched the pen and asked him to write her name in the docu- 
ment, the absence of the thumb impression of donor in gift deed would not invalidate the 
gift deed, in view of S. 123.(2) 

Where the thumb impression of the settlor had been affixed instead of the usual prac- 
tice of affixing signature on the deed and the reason given was that he being attacked by 
paralysis was not in a position to sign, it can be inferred that the document was not executed 
when settlor was in sound consciousness and since there was no extreme necessity, the 
document was not valid under the law.(3) 

In the undermentioned case(4) A made a gift of a house to B, but did not execute any 
document of gift. But B passed a document to A reciting that a gift of the house was made 
to him by A. The document was signed by B. It was held that it could not have the effect of 
a valid gift under this section. 

As to the meaning of the word “signed”, see Note 12 on Section 3. 

8. “Attested by at least two witnesses.” 


The section requires that the deed of gift must be attested by at least two witnesses. If 
there is no attestation as required by the section the deed of gift is null and void,(1) Where 


26. AIR 1981 SC 1664 (1667). 
Section 123 — Note 7 

1. (1902) 24 All 319 (325, 327) (FB). (Per Stanley, C.J.) ** AIR 2006 P & H 160. (Registered gift deed — 
Fact of registration proved by Registry Clerk — Scribe categorically stating that he had scribed document 
on asking of donor and that it was thumb marked, signed by parties and witnesses after same had been 
read over to them — Donor thumb-marking gift deed after accepting its contents to be correct — Donor 
also thumb-marking entry in register of scribe — Scribe identifying thumb impression of donor and fur- 
ther testifying that gift deed was duly entered in register of Sub-Registrar — Held, that there was ample 
evidence that gift deed was executed by donor in favour of plaintiff and it was duly proved.) 

2. (1984) 97 Mad LW 190 (194) ** AIR 2006 Gau 27. (Gift deed — Execution — Question regarding 
mental capacity of donor at time of execution — Is question of fact — Finding of lower Courts based on 
evidence that donor was mentally sound and capable of executing deed — Cannot be interfered with in 
second appeal.) 

3. 2007 (5) Mad LJ 341 (347). 

4. AIR 1926 Bom 261 (262) (DB). 

Section 123 — Note 8 

1. (1982) 86 Cal WN 1061 (1066, 1067) : 1982 East LR 194 (DB) ** AIR 2007 AP 150 ** AIR 1982 (NOC) 

239 : 1982 Rev LR 156 (Punj). (No attestation witness at the time of execution — Mukhtiar of donor 
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S. 123 provides for attestation of the gift deed by two witnesses, the mere fact that the 
alleged gift deed was thirty years old and the donor and donee were personally known to 
the Registrar, will not dispense with the mandatory requirement of two attesting witnesses.(2) 
and cannot affect the property which is the subject of the gift.(3) 

An attesting witness is one who signs the document in the presence of the executant 
after seeing the execution of the document or after receiving a personal knowledge from 
the executant as regards the execution of the document. It is not at all necessary that they 
should be so described in the instrument as an attesting witness.(4) 

Signing the document as witnesses is sufficient to complete attestation it is not neces- 
sary that the witnesses must state that they have attested the deed.(5) 

If a person puts his signature on the document for some other purpose, e.g. to certify 
that he is a scribe or an identifier or a registering officer, he is not an attesting witness.(6) In 
a case from Orissa High Court, however, it was held that the scribe of a document may 
perform a dual role. He may be an attesting witness as well as the scribe, but he will not be 
so unless he intends to sign the document as an attesting witness. A person can be called an 
attesting witness when he has witnessed the execution of the document and has put his 
signature by describing himself as an attesting witness. When a person puts his signatures 
on the document both as scribe and as attesting witness the inference is that he functioned 
both as scribe and as attesting witness.(7) The word “attested” has been defined in S. 3 (See 
Notes 11 to 19 of that section.) The definition was inserted for the first time in that section 
by the Transfer of Property (Amendment) Act, XXVII of 1926. According to that defini- 
tion, the word “attested” itself means “attested by two or more witnesses.” So the words 
“by at least two witnesses” occurring after the word “attested” in this section have now 
become superfluous. 

Where plaintiff claiming suit property on basis of gift deed executed by father of 
defendants and plaintiff’s case was denied by defendants, however, there was no specific 


presenting it for registration — Subsequent signatures of scribe and another person who identified Mukhtiar 
in Registrar's office could not cure the lacuna.) ** ILR (1980) 2 Ker 40 (49, 50). (Where from a bare look 
at the gift deed and the signature therein, one could point out that the document was not signed by execu- 
trix, the deed also was attested by only one attestor, it would be invalid, due to non-compliance with 
S.123.) ** (1976) | Cut WR 59 (63). (In the absence of proof of attestation to a gift deed, the document 
could not be received in evidence.) ** AIR 1975 Pat 140 (143) : 1975 BBCJ 66 ** AIR 1948 Bom 322 
G26) : 50 Bom LR 260 (DB). (Endorsement made by the Sub-Registrar, registering the deed of gift and 
his signature and the signatures of the identifying witnesses made before the Sub-Registrar cannot be 
regarded as constituting due attestation under S.123.) ** AIR 1947 Bom 396 (398) : ILR (1947) Bom 457. 
(Where the executants of a deed of gift affix their thumb-mark to the deed in the presence of one attesting 
witness only, there is no proper or valid attestation under S.123.) ** AIR 1925 Pat 151 (152) ** AIR1942 
Pat 120 (125) (DB). (Attestation by one witness not sufficient.) 

2. 2009 (1) MPLJ 180 (186) (DB). 

3. AIR 1934 Cal 772 (775) : 61 Cal 525 ** AIR 1922 Pat 514 (524, 525) : 2 Pat 52 (DB). 

4. 1985 Pat LJR 91 (96) ** (1990) 105 Mad LW 599 (604). 

5. (1990) 2 Civ LJ 367 (368) (Pat). 


[See also 2007 (56) AIC 694 : 2007 (2) Pat LJR 594 (602). (Mere putting of their signatures on the gift 
deed by the witnesses in presence of the executant is enough to satisfy the requirements of law.)] 
6. AIR 1982 Raj 43 : 1981 Raj LW 553 (DB). 


7. AIR 1983 Orissa 24 : (1982) 54 Cut LT 560. 
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denial of execution of gift deed by defendants and defendants had used words ‘concocted’ 
and ‘alleged’ while referring to gift deed, that alone would not indicate that execution itself 
has been denied. Plaintiff cannot be non-suited by holding that gift deed is not proved in 
view of non-examination of attesting witness. Plea raised by defendant for first time that 
secondary evidence i.e., certified copy of gift deed should not have been permitted is not 
tenable.(8) 


Where immovable property is gifted by executing a registered gift deed, attested by 
two witnesses, the gift is valid and when the donor specifically admits execution of gift 
deed in favour of the donee, the gift can be said to be duly proved even if one attesting 
witness is not called for proving its execution.(9) 

Attestors are alive and available for examination — By examining the scribe and 
identifying witness, execution of valid gift deed cannot be proved.(10) 


Compliance with the provisions of Ss. 68 or 69 of the Evidence Act is necessary to 
make gift deed admissible in evidence. Burden lies on the person claiming to be donee to 
produce attesting witnesses of the alleged release deed.(11) When there is specific denial 
by the defendant with regard to the execution of gift deed, it was obligatory for the plain- 
tiff/donee to have examined one of the attesting witnesses to prove execution of the gift 
deed.(12) 

Where gift deed was not attested by two attesting witnesses as requiredu/S. 123 and 
one attesting witness not called for purpose of proving its execution and said document has 
not been proved as required u/S. 68 of Evidence Act, defendants cannot claim title over suit 
land by means of gift deed.(13) Donor admitted execution of gift deed but claimed that it 
was obtained by fraud and also denied attestation. It was obligatory for the donee in the 
circumstances to examine attesting witnesses. Admission of existence of gift deed by do- 
nor did not dispense with the proof of attestation.(14) 

In the instant case gift deed was registered and necessary endorsements were made by 
the Sub-Registrar, and he had sworn that he had attested the deed. But he nowhere stated in 
his evidence that the executrix affixed her signature or thumb mark in his presence or 
acknowledged to him that she put her signature or thumb mark. Hence attestation as re- 
quired by law was not proved.(15) 


8. 2009 (5) AIR Kar R 371 : 2009 AIHC 3376. 


9. AIR 2001 SC 2040 : 2001 AIR SCW 1862 (1864) ** AIR 2009 Pat 109. (Gift deed — Genuineness — 
Execution of gift deed admitted by executant herself — Due to non-appearance of attesting witnesses 
even after due notices, no adverse inference can be drawn against said deed of gift specially when executant 
of deed, had clearly stated in her written statement that she had executed the deed of gift — Same was also 
fully supported by scribe of deed of gift — In circumstances deed of gift cannot be said to be not proved 
to be genuine and valid document.) ** AIR 2006 Gau 27 ** AIR 2006 P & H 160. (Gift deed — Donor not 
denying execution of gift deed — No attesting witness is required to be produced in such case for proof of 
execution.) 

10. 2009 (6) Mad LJ 1113 (1115). 

11. 2000 AIHC 3987 (3993) : 2000 (6) Kant LJ 27. 
12. 2002 (3) Mah LR 289 (295) (Bom). 

13. AIR 2009 NOC 2462 : 2009 (3) Civ LJ 622 (Gau). 
14. AIR 1985 All 160 (162). 


15. ILR (1985) Kant 1432 (1437). 
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9. Doctrine of part performance, whether applies to gifts. 

As to the question whether the plea of part performance is available as a defence toa 
person who is in possession of immovable property under an unregistered deed of gift, see 
Note 7 on S. 53A and the undermentioned case.(1) 

10. Donee’s possession under invalid gift of immovable property. 

A gift of immovable property is invalid if it is not effected in the manner laid down in 
the first clause of this section. The possession of the donee under such an invalid gift is 
adverse to the donor and if he remains in possession of a period of twelve years his title 
becomes perfect by prescription.(1) 

Where the donee constructed a house on the gifted property and installed a mill thereon 
and is in actual possession of the same, his right to alienate the gifted property cannot be 
denied on ground that the gift was not acted upon. Possession and use of the gifted property 
proves valid acceptance of the gift by the donee.(2) 

Any claim on basis of oral gift or oral transfer of immovable property is untenable. It 
has to be by registered document. A daughter claimed to be in occupation of her father’s 
property by way of oral gift. Mere possession in absence of registered document is not 
sufficient and her claim would not be maintainable against the purchaser of the property 
claiming title under registered sale deed.(3) 

11. Section applies to gifts in Cantonment areas. 

The section has been extended to every Cantonment in British India by S. 287 of the 
Cantonments Act, II of 1924 (old S. 32 of the Cantonments Act, XIII of 1889), sub-section 
(1) of which enacts as follows: 

“Paragraphs 2 and 3 of S. 54 and Ss. 59, 107 and 123 of the Transfer of Property Act, 
1882, with respect to the transfer of property by registered instrument, shall, on and from 
the commencement of this Act, extend to every Cantonment.” 


Section 123 — Note 9 


. AIR 1984 NOC 67 : ILR (1983) Him Pra 395. (Principle of part performance of contract — Does not 
apply in case of gift.) ** AIR 1925 Cal 856 (857) : ILR 52 Cal 425. (Transfer on basis of antenuptial 
agreement — Donee put in possession — He is justified in resisting claim of donor on the principle of 
doctrine of part performance of contract — Donor is estopped from urging that transfer is invalid as not 
being evidenced by a registered deed.) ** AIR 1924 Rang 102 (103) : 1 Rang 651 ** AIR 1924 Rang 200 
(201) : 1 Rang 665 ** AIR 1927 Rang 128 (128) ** AIR 1925 Rang 184 (185, 186) : 2 Rang 649 (DB) ** AIR 
1929 Rang 316 (317, 318). 


Section 123 — Note 10 


. AIR 1919 PC 44 (46, 47) : 43 Mad 244 : 46 Ind App 285 ** ILR (1969) Guj 444 ** (1903) 13 Mad LJ 302 
(303) (DB). (Oral gift.) ** AIR1924 Mad 800 (800) ** AIR 1926 Oudh 371 (377) : 29 Oudh Cas 378 (FB) 
** AIR 1926 Oudh 98 (100, 101) : 1 Luck 33 ** AIR 1924 Pat 641 (644) : 3 Pat 349 (DB) ** AIR 1941 
Pat 219 (221) (DB). (Where a Person in wrongful possession of property has transferred it by way of 
unregistered gift, the possession of the donee is adverse to the donor as well as to the rightful owner.) ** 
AIR 1921 Nag 222 (223). 

[See also (1902) 5 Oudh Cas 345 (350, 351, 354) (DB).] 
See the AIR Commentaries on the Limitation Act, 7th (1997) Edn., Arts. 64 and 65, Note 60. 

2. AIR 1991 Orissa 151 (156). 


3. 2001 (6) Kant LJ 102 : 2002 (1) Civil Court Cas 402 (404). 
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In the undermentioned Lahore case(1) an oral gift was made by a Mohammedan to 
another in the Cantonment area. It was contended that S. 123 should be read along with 
S. 129 and that the gift was valid under the Mohammedan law. It was held that inasmuch as 
only S. 123 had been extended to the Cantonment area and not S. 129, the Mohammedan 
law could not be applied to the case and the oral gift was, therefore, not valid. Abdul Raoof, 
J., observed: 

“The only question then to determine is whether an oral gift, by a Mohammedan of property situate 
in the Cantonment can be made under S. 32, Cantonments Act. The provisions of S. 123, Trans- 
fer of Property Act, IV of 1882, have been made applicable to all gifts whether made by a Hindu, 
Mohammedan or a Buddhist. It is, however, contended that S. 123 cannot be read without S. 129, 
Transfer of Property Act. The omission of the inclusion of S. 129, Transfer of Property Act, in 
S. 32, Cantonments Act, may be intentional or accidental. 


It is not, however, necessary for me to determine what the exact reasons for this omission may be, 
for I must take the law as it stands and, interpreting it according to the well-recognised rules of 
statutes relating to construction, I cannot but hold that the effect of S. 32, Cantonment Act, is 
that a gift must be made in the manner provided by S. 123, Transfer of Property Act.’ 

It is submitted that this view does not appear to be good law in view of the decision of 
their Lordships of the Privy Council in Mami v. Kallandar Ammal(2) which was a case in 
which the Local Government had extended S. 123 toa particular area, but not S. 129. Their 
Lordships held that the Local Government had no power to extend a particular section of 
the Act so as to give it an effect not contemplated by the Act. 

12. Delivery of property. 

As seen in Note 1 the section provides two alternative modes of transfer in the case of 
the gifts of movable property: (a) a registered instrument signed by or on behalf of the 
donor and attested by at least two witnesses; and (b) delivery of the property. With regard to 
delivery of the property the section says that it may be made in the same way as goods sold 
may be delivered. Thus, delivery of movable property under this section is the delivery 
described in S. 33 of the Sale of Goods Act, 1930 (old S. 90 of the Contract Act, 1872),(1) 
which provides for delivery of goods sold. It runs as follows: 


“Delivery of goods sold may be made by doing anything which the parties agree shall be treated 
as delivery or which has the effect of putting the goods in the possession of the buyer or of any person 


authorised to hold them on his behalf.” 
The delivering of possession is not necessary and S. 123 does away with the necessity 
of delivery of possession even if it was required by the strict Hindu law, in the case of a 
registered instrument of gift properly executed and attested.(2) 
Where a certain sum was bestowed as gratuity on one X, a servant in the employment 
of a Railway Company, and the same was sanctioned to be paid to X and the order for 
payment was received by the pay-master, but before payment was made to X the amount 


Section 123 — Note 11 
1. AIR 1920 Lah 249 (251). 
2. AIR 1927 PC 22 (22, 23) : 54 Ind App 23. 

Section 123 — Note 12 


1. 1977 Tax LR 916 : (1977) 2 Cal Tax Cas 23 (DB) ** AIR 1962 Raj 152 (154) : ILR (1961) 11 Raj 70 (DB) 
** AIR 1923 Pat 165 (170) (DB). (Section 90, Contract Act, 1872.) ** AIR 1914 Cal 566 (567) (DB). 
(Do.) ** (1884) 6 All 634 (636) (DB). (Do.) 


2. 2008 (1) Mad LJ 227 (237). 
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was attached in execution of a decree obtained against him by K, it was held that the receipt 
of the order to pay was not equivalent to a delivery of the money to X as he was not put in 
possession of the money, that the money was not, therefore, at the disposal of X, and could 
not be attached by K before it was received by X.(3) In the undermentioned case,(4) a 
certain sum of money was sanctioned as gratuity in favour of the deceased-employee of a 
Railway Company and the amount was credited to the Provident Fund account of the de- 
ceased. It was held that there was no delivery of possession within the meaning of this 
section as the amount was not credited to the account of any living person who was entitled 
to receive the gratuity. Where the property gifted is handed over to the Court of Wards on 
account of a minor donee and the Court of Wards assumed superintendence of the property, 
there is a sufficient delivery so as to pass the property to the donee.(5) 

Where the provisions of S. 123 is not applicable to the gift in dispute, it cannot be said 
that there was a valid gift in the absence of delivery of possession.(6) 

Where the property gifted is in the possession of a third person and the third person 
consents to hold the property on behalf of the donee when asked by the donor to deliver the 
property to the donee, there is no sufficient delivery of the property to the donee if the third 
person is not authorised by the donee to hold the property on his behalf. In such a case the 
transaction does not operate to transfer the property to the donee.(7) 

Where the donor made a declaration of gift of her jewellery in favour of the donees in 
the presence of witnesses and the donees, and the donees accepted the gift and since the 
third person in whose custody the jewellery was lying was not available at the relevant time 
as he was out of station, the donor directed the witnesses to inform the third person regard- 
ing the gift of the jewellery in favour of the donees and to ensure that the jewellery was 
delivered to the donees, the gift would be valid because the donor had done all he could to 
put the jewellery within the power of the donees to obtain possession.(8) 

When the gift deed produced by the donee itself would show that it has been delivered 
to her by the donee, the question of delivery of possession of the property gifted would not 
assume importance for completion of the gift.(9) 

Where the property gifted is already in the possession of the donee, a fresh delivery at 
the time of the gift is not necessary. It is sufficient if the conduct of the parties shows that 
the ownership in the property has changed.(10) 

a ee 
3. (1884) 6 All 634 (636) (DB). 


[See also AIR 1924 Bom 88 (88). (The delivery of the cheque by the Railway Company to the Mercantile 
Bank, though coupled with the request to send the amount to their London Office to be paid to defendants 
is not equivalent to delivery to the defendants.)] 


4. AIR 1943 Bom 453 (455), (The gift not being valid the amount of gratuity could not be attached in 
execution of a decree against the deceased.) 


5. AIR 1943 Sind 177 (181) : ILR (1943) Kar 227 (DB). 
6. 2004 (3) Rec Civ R 527 (528) : 2004 (2) Hindu LR 376. 
7. AIR 1923 Pat 165 (170, 171) (DB) ** (1884) 6 All 634 (636) (DB) ** AIR 1924 Bom 88 (88), 
See also illustration (f) to the old S. 90 of the Indian Contract Act, 1872. 
8. AIR 1984 Andh Pra 386 : (1984) 2 Andh WR 75. 
9. 2001 (3) Mad LJ 464 (466). 
10. (1861) 4 LT (NS) 639 (640): 9 WR (Eng) 747, Winter v. Winter ** (1891) 64 LT 645 (646, 647): 7TLR 
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It will be a question of fact whether the donor retains the control over the property or 
he delivered the possession and control of the gifted property to the donee and had the 
permissive possession over the property gifted on behalf of the donee.(11) 


Thus, where a person is in possession of a barge as servant of his master at the time of 
the gift of the barge but after the gift, works the barge as an owner, there is sufficient 
delivery of possession and the property becomes vested in him.(12) 


Where the goods are stored and locked up in a warehouse, the delivery of the key to 
the donee giving exclusive control over the goods is sufficient delivery of the goods.(13) 


In the undermentioned case(14) a deposit was made in a bank by the husband in the 
joint names of himself and his wife in the following terms: “Mr. and Mrs. Hope, payable to 
either or survivor.” It was held that there was no gift of the money by the husband to the 
wife as there was no delivery of the money by the husband to the wife within the meaning 
of S. 123 and that the English law which presumed a gift by the husband to the wife, in such 
a case, defeasible on the death of the wife in the lifetime of the husband, was not applicable 
in India. 


A fixed deposit in a bank is not a deposit of specie but a debt or an actionable claim 
and a gift of such a deposit is not a gift of movable property but a gift of an actionable 
claim. The handing over of a fixed deposit receipt, therefore, is not enough to pass title to 
the deposit. The gift must comply with the requirements of S. 130.(15) The amount of 
instalments recoverable under S. 18 of the Punjab Security of Land Tenures Act (10 of 
1953) can be said to be moveable property and it can be gifted by a registered instrument or 
by delivery.(16) 

In order to constitute a valid gift there must be an existing property. In case of entries 
in the books of account by credit and debit, the sums should be available on the date of gift 
in the account of the firm, whose accounts are said to be credited or debited. Where the 
assessee directed a company to credit certain amount in the account of the donee and debit 
that account from his account, but the company did not have sufficient cash balance on the 
date of the gift and the company was not having any overdraft facility with any Bank nor 
did it carry banking business, the gift was not valid. The amount gifted was, therefore, 
includible in the net wealth of the assessee.(17) 


See also the undermentioned case.(18) 


418. Alderson v. Peel. (Delivery first and gift afterwards of a chattel capable of delivery is as effectual as 
gift first and delivery afterwards.) ** (1896) 2 QB 283 (288) : 74 LT 728, Clain v. Moon ** (1892) 1 QB 
582 (585) : 40 WR (Eng) 479, Kilpin v. Ratley. 

11. 2003 (2) Rec Civ R 260 (266) : 2003 (1) Hindu LR 621 (P & H). 

12. (1861) 4 LT (NS) 639 (640) : 9 WR (Eng) 747, Winter v. Winter. 

13. (1888) 39 Ch D 669 (676) : 57 LJ Ch 973, Hilton v. Tuker. 

14. AIR 1931 All 596 (597) : 53 All 633 (DB). 
[See also AIR 1956 Mad 56 (58) : 68 Mad LW 865 (DB) ** AIR 1943 Bom 7 (9) (DB). (Deposit of money 
in joint names of husband and wife — Deposit payable to wife only after husband’s death — Held, that 
the deposit did not operate as a gift to the wife as there was no such delivery as was required to make a 
valid gift and as the doctrine of advancement was not applicable in India.)] 

15. AIR 1945 All 409 (411) : ILR (1945) All 315 (DB). 

16. AIR 1976 Punj 336 : 78 Pun LR 734. 

17. AIR 1987 SC 785 (790) ** AIR 1987 SC 791 (793). 

18. AIR 1915 PC 96 (97) : 42 Ind App 202. (Where a husband purchases property in the name of his wife the 
presumption is that it is benami — There is no presumption of advancement in India.) ** AIR 1925 PC 
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13. Incomplete gift does not constitute donor trustee for donee. 


See Note 15 on Section 122. 
14. Gift of actionable claims. 

A gift of an actionable claim is governed by S. 130 and not by this section. See Notes 
on that section. 

A deed of gift of immovable property and actionable claims which fails as a gift of 
immovable property for non-compliance with the requirements of this section does not fail 
also as a gift of actionable claims unless the gift of the latter is made conditional on the gift 
of the former taking place.(1) 

As to whether a gift of a fixed deposit in a bank is a gift of movable property or 
actionable claim, See Note 12. 

15. Law in places to which Transfer of Property Act is not extended. 

This section will not affect gifts effected in places to which the Transfer of Property 
Act is not extended.(1) But if there is a deed of gift of immovable property it is compulso- 
rily registrable under S. 17 of the Registration Act, and if not so registered will not under S. 
49 of that Act, affect the property comprised therein or be received in evidence of any 
transaction affecting such property. It will, however, be admissible in evidence for the 
purposes mentioned in the proviso to that section. 

Section 123 did not apply to Punjab and under Customary Law a gift to be valid must 
ordinarily be followed by possession and if the donor is in possession and is capable of 
giving delivery of possession, mutation in the name of donee alone is not sufficient nor is 
mere registration of the gift deed equivalent to delivery of possession.(2) 


181 (182) : 52 Ind App 286. (Do.) ** 1963 Raj LW 45 (56). (Gift of money not in possession of donor but 
deposited with third party — Amounts to transfer of actionable claim — Registration of instrument not 
necessary.) ** AIR 1962 Orissa 74 (76, 77) : ILR (1962) Cut 625. (A opening fixed deposit account ina 
bank in the name of B and also purchasing some cash certificates in name of B and his sons — Special 
direction by A to bank to pay interest to her — A also retaining certificates with her — Held, there was no 
valid gift in favour of B and his sons — There was no delivery as required by law.) 


[See also AIR 1951 All 529 (540) : ILR (1951) 2 All 439 (472) (DB). (Husband depositing certain orna- 
ments with bank for safe custody on joint names of himself and wife with direction that they should be 
delivered to either or survivor. This does not amount to gift as the husband retains dominion over them.) 
** AIR 1929 Oudh 97 (108) : 3 Luck 521 (DB). (Do.) ** AIR 1929 Oudh 134 (145, 146) (DB). (Do.) ** 
(1905) 29 Bom 306 (314). (According to the law, as it prevails in Bombay, a purchase by a husband in the 
name of his wife does not raise any presumption of a gift to the wife or of an advancement for her benefit.) 
** (1854) 6 Moo Ind App 53 (75, 76) (PC). (Under Hindu law when a Hindu purchases real property in 
the name of his son the presumption is that the purchase is benami ** (1869) 13 Moo Ind App 232 (246, 
247) : 13 Suth WR PC 1 (PC). (The practice of holding land and buying lands in the name of another 
exists in India as much among Mahomedans as among Hindu and the rule laid down in 6 Moo Ind App 53 
(PC) would apply.) 


Section 123 — Note 14 
1. AIR 1921 Mad 137 (139, 140) : 44 Mad 196 (DB). 
Section 123 — Note 15 


ip AIR 1954 Manipur 22 (24). (Gift by Hindu at Maxwell Bazar, Imphal; in 1935 — Transfer not effected by 
registered instrument — Registration Act (1908), or Rules for the Management of the State of Manipur — 
Rules relating to registration or T.P. Act, 1882 not applicable — Oral gift with delivery of possession held 
sufficient.) ** AIR 1921 Cal 647 (649) (DB). (Gift before Transfer of Property Act came into force.) ** 
(1937) 39 Pun LR 1014 (1015) ** AIR 1926 Lah 286 (287). (Section 123 does not apply to the Punjab.) 


2. (1969) 1 SCWR 59. 
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By virtue of a Notification No. 1605 R (CH) 55-569 the provisions of S. 54 (Sale), S. 
107 (Lease) and S. 123 (Gift) were made applicable in the State of Punjab.(3) 

The application of Section 123, T. P. Act is exempted from its operation to Himachal 
Pradesh. It has an effect of permitting an oral gift.(4) 

There was no proof that the value of the gifted property was more than Rs. 100/- and 
S. 123 of the T. P. Act was not applicable in the State of Punjab when the gift was made. 
Therefore, it could not be said that the gift could be made only by registered document.(5) 

Even if gift of land is made orally prior to application of S. 123 in the State of Punjab, 
that gift would remain ineffective till possession of land had been transfered to the donee. 
The possession could be said to have been made over to donee only from the date on which 
mutation was sanctioned. On that S. 123 had come into force in State of Punjab. Therefore 
oral gift would be ineffective and invalid.(6) 

Where the gift of land is by a registered deed delivery of possession is not neces- 
sary.(7) 

See also the undermentioned cases.(8) 

16. Extent. 

As to limitations to the territorial operation of the section, see the last paragraph of 

Section 1 and the undermentioned case.(1) 


Gift of existing and 124. A gift comprising both existing and future prop- 
future property. erty is void as to the latter. 
Synopsis 


1. Scope of the section. A 
2. Gift of future property, if operates as contract to give future property. 
3. Muhammadan law. 


3. AIR 1989 Him Pra 23. 


4. (1973) 3 Sim LJ (HP) 241. (But delivery of possession will still be necessary under Hindu law if the 
parties are governed by Hindu law.) 


5. 1994 (2) RRR 603 (605) (Punj & Har). 
6. 1987 Pun LJ 232 (234). 
7. AIR 1985 Punj 74. 


8. (1971) 75 Cal WN 98 (DB). (The gift made by Hindu father to his minor son would be governed under 
French Law which governed Chandranagore area under the French rule where neither T.P. Act nor per- 
sonal law of Hindus was applicable.) ** (1969) 71 Pun LR (D) 117 : (1969) 5 DLT 151. (T.P. Act not being 
applicable to the Kangra district in Himachal Pradesh, oral gift of immovable property is valid.) ** AIR 
1968 Punj 495 (497) : 1968 Cur LJ 95 (DB). (Section extended to areas covered by 'Pepsu' State on 15-5- 
67 — No corresponding law prior to that date — Gift deed executed and registered earlier — Registration 
did not make gift complete and effective — Gift was governed by custom.) ** ILR (1953) Madh B 49 (52) 
** AIR 1921 Cal 647 (649) (DB) ** AIR 1925 Lah 183 (183). (A document by which rights in immovable 
property are surrendered without any consideration is in effect a deed of gift.) ** AIR 1926 Lah 372 (372) 
(DB). (Gift to mosque is valid and deed of gift is not admissible without registration under S. 17 (1) (d) of 
Registration Act.) ** AIR 1933 Pesh 67 (69) ** 1913 Pun Re No. 83 (DB). 


Section 123 — Note 16 


1. AIR 1953 Punj 304 (304) : 55 Pun LR 381 (DB). (By notification No. 183-St. dated the 27th April. 1935, 
under S.1 of the Transfer of Property Act, S.123 was extended to all Municipal Committees of the Punjab.) 
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1. Scope of Section. 

By its very definition a gift is a transfer of existing property. And indeed, as has been 
in Note 7 on S. 5 there can be no transfer of any kind of what is not in existence. It follows 
that a gift of property that may come into existence in the future is void.(1) Where a gift 
purports to be of existing property as well as future property, this section provides that the 
whole gift is not void but only so much of the gift as relates to the future property. 

A gift is made subject to condition that usufruct shall be enjoyed by the donor 
during his lifetime, amounts to transfer in praesenti and not in future.(2) 

2. Gift of future property, if operates as contract to give future property. 

It has been seen in Note 7 on S. 5 that if a person purports to make a transfer of 
what may come into existence in future, it will be regarded only as a contract to assi gn the 
property when it comes into existence in future. This rule however applies only to at- 
tempted transfer for consideration, of future property, for a contract must be supported by 
consideration; otherwise it will be void. A gift is a transfer without consideration, and there 
can be no contract, therefore, to make a gift. A transfer by way of gift, of future property is 
thus void not only as a transfer, but also as a contract to transfer the property. 

3. Muhammadan law. 

This section does not affect any rule of Muhammadan law (See S. 129). But there 
is no inconsistency between this section and any rule of Muhammadan law. Even under 
that law, there cannot be a gift of future property.(1) 


Gift to several of whom 125. A gift of a thing to two or more donees, of whom 
one does not accept. one does not accept it, is void as to the interest which he 
would have taken had he accepted. 

1, Scope of the section. 

The general principle that where a transfer of property is made in favour of A and B 
and the transfer fails with regard to B, the whole transfer does not fail, but only fails in 
regard to B, has been recognised by the Indian Legislature in various provisions. Thus, S. 
115 of the Succession Act provides that where a bequest is made to a class of persons with 
regard to some of whom the interest fails by reason of the rule against perpetuities, such 
interest fails in regard to those persons only and not in regard to the whole class. A similar 
provision is found in Ss. 15 and 22 of this Act. 

_ This section also is in accordance with the said general principle and provides that the 
failure of a gift as regards one of two or more donees by reason of non acceptance operates 
as a failure only to the extent of the interest which he wouid have taken had he accepted. 
Sr 

Section 124 — Note 1 


1. AIR 1968 Mad 367 (372) : ILR (1968) 1 Mad 64 (DB) ** AIR 1947 All 179 (180) : ILR (1947) All 8 
(DB). — of property cannot transfer by way of gift the future income of property before it has 
accrued. 


2. ILR (1975) Andh Pra 697 (DB). 
Section 124 — Note 3 


1. AIR 1968 Mad 367 (372) : ILR (1968) 1 Mad 64 (DB) ** (1905) 7 Bom LR 306 (307) ** (1898) 22 Bom 
489 (492) (DB). 
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The section does not appear to be limited in its operation to cases where the gift is 
made to two or more persons as joint tenants. It would seem to apply to all transfers whether 
made jointly or severally to two or more persons. But the effect of the failure of the gift as 
regards one of them by reason of non-acceptance, on the interest of the other donees, would 
differ according as the gift was made to them as joint tenants or tenants in common. In the 
former case, the donees who accept the gift would take the whole(1) while in the latter case, 
their shares will not be increased, by the share of the other who does not accept the gift. 


As to whether and when two or more donees take as joint tenants or as tenants-in- 
common, See Note 6 on Section 45. 


When gift may be sus- 126. The donor and donee may agree that on the 
pended or revoked. happening of any specified event which does not depend 

on the will of the donor a gift shall be suspended or re- 
voked; but a gift which the parties agree shall be revocable wholly or in part at the 
mere will of the donor, is void wholly or in part, as the case may be. 


A gift may also be revoked in any of the cases (save want or failure of con- 
sideration) in which, if it were a contract, it might be rescinded. 


Save as aforesaid, a gift cannot be revoked. 


Nothing contained in this section shall be deemed to affect the rights of 
transferees for consideration without notice. 
Illustrations 


(a) A gives a field to B reserving to himself, with B’s assent the right to take back the field in case B 
and his descendants die before A, B dies without descendants in A’s lifetime. A may take back the field. 

(b) A gives a lakh of rupees to B, reserving to himself, with B’s assent, the right to take back at pleasure 
Rs. 10,000 out of the lakh. The gift holds good as to Rs. 90,000 but is void as to Rs. 10,000 which continue to 
belong to A. 


Synopsis 
1. Scope of the section. 10. Pardanashin women. 
2. Agreement for revocation. 1l. Mistake. 
2A. A Conditional assignment of insurance 12, Limitation for suit to revoke gifts. See Notes 
policy. on Art. 59 of the AIR Commentaries on the 
3. Gift revocable at the will of the donor. Limitation Act 7th (1997) Edn. 


4. Resumability of service tenures. See Note 69 ;3, Right to revoke gift— When may be lost. 
on S. 105. 

5. Paragraph 2—General. 

5A. “Save want or failure of consideration”. 


14. Who may suspend or revoke gifts. 
15. Revocation, if need be express. 
16. “Save as aforesaid a gift cannot be revoked” — 


6. Coercion. 

7. Fraud. Paragraph 3. 

8. Misrepresentation. 17. “Transferees for consideration without notice” 
9. Undue influence. — Paragraph 4. 


Section 125 — Note 1 
1. (1889) 16 Cal 677(682) : 16 Ind App 44 (PC). (Humphtey v. Taylour, 27 ER 89, Followed.) 
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1. Scope of the section. 


This section deals with the circumstances under which a gift may be suspended or 
revoked. The first paragraph provides that a gift may be suspended or revoked by agree- 
ment of parties. The second paragaph provides that a gift may be revoked on grounds on 
which contracts might be rescinded. The words “save as aforesaid, a gift cannot be re- 
voked” show that the section is exhaustive of the way in which a gift can be revoked.(1) 
The contrary observation in the undermentioned case(2) is, it is submitted, not correct. 

Section 126 is a general section which is controlled by S. 10 and therefore, Section 
126 couid not be read in isolation and has to be read with section 10 which says that any 
stipulation completely restraining the donee from transferring the gifted property is void. 
Where the gift-deed contained a clause prohibiting alienation by donee or her heirs the gift 
deed cannot stand cancelled as the stipulation in the gift deed restraining alienation is void 
in view of Section 10.(3) x 

Before the amendment of S. 129 in 1929, this section did not affect any rule of Hindu 
law. Under that law, if a person made a gift to another in expectation that the donee will do 
some work in consideration of the gift, and the donee failed to do it, the gift was revo- 
cable.(4) This will not be good law after the amendment of S. 129, rendering this section 
applicable to Hindu gifts also. 

This section does not affect any rule of Muhammadan law. As to the revocability of 
gifts under that law, see Mulla’s Principles of Muhammadan Law and also the 
undermentioned case.(5) 

2. Agreement for revocation. 

The first paragraph of the section refers to agreements for the suspension or revoca- 
tion of gifts. As has been seen in Note 14 on S. 10, this section does not deal with condi- 
tions imposed by the donor in the gift(1) and it is incorrect to speak of agreements for 
revocation under this section as conditions, as has been done in some cases.(2) But apart 
from this section, however, a person can make conditional gifts. The conditions in such 
cases must be valid conditions under the various provisions of Chapter II. (3) The deed of 
gift can be revoked : (i) If there is any prior condition that the gift can be revoked or if the 


Section 126 — Note 1 
- 2002 (4) Cur CC 340 (344) (Mad). 
. AIR 1930 All 669 (674) (DB). 
. AIR 1982 Pat 32 : 1982 BLJR 37 ** 1986 (89) 1 Pun LR 552 : 1986 (2) Land LR 598. 
. (1873) 5 NWPHCR 5 (7) (DB) ** AIR 1930 All 669 (674) (DB). 


. AIR 1952 All 614 (615, 616) : 1951 All LJ 6. (It is not necessary that the donor and the donee should be 
Er = — sex so as to come within the prohibited degrees of relationship for purposes of revocation 
of the gift. 


UF WN eS 
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1. AIR 1956 Punj 255 (255) : 58 Pun LR 114 ** AIR 1939 All 221 (223) : ILR (1939) All 298 (DB). 


2. (1890) 17 Cal 826 (828) (DB) ** AIR 1923 Mad 67 (69) (DB) ** (1907) 4 All LJ 708 (709) (DB) ** AIR 
1929 Rang 226 (227) : 7 Rang 306. 


3. AIR 1968 Assam 50 (52). (Gift — Donee by executing an agreement accepting gift on condition that he 
will maintain donor till her death — Condition was permissible under Ss. 31 and 126 of the Act.) ** AIR 
1965 Orissa 201 (203) : ILR (1964) Cut 918 (DB). (Gift by Sebait — Revocation clause in gift deed that 
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deed of gift has been executed under undue influence or donee commits fraud. The Regis- 
tration Act also gives support to the conditions that Registration or execution of the deed is 
done after the satisfaction of the registering authority regarding identification. (ii) If the 
donee obtain the deed of gift executing under undue influence or committing fraud.(4) 


An agreement for revocation under this section must, of course, be a valid agreement. 
Further, the event on which the parties agree to revoke the gift must not depend upon the 
will of the donor. In other words, an agreement for revocation of a gift must satisfy two 
conditions; 


(1) it must be valid as an agreement under the law of contracts, and (2) the event, on 
the happening of which the gifts is to be suspended or revoked, must not depend upon the 
will of the donor.(5) 

Where gift deed was void ab initio there would be no need for its declaration of 
cancellation within three years of its exemption.(6) Similarly, where there was no agree- 
ment that the deed would stand revoked on the happening of any specified event nor was 
the specified event mentioned in the deed where donor had reserved the right to revoke the 
gift deed in toto, then by virtue of S. 126, the gift deed could not be revoked.(7) 


"if donees fail in discharging duties assigned by deed and or otherwise donor shall have power and author- 
ity to revoke — Power of revocation held not absolute — Even assuming that donor had retained absolute 
authority to révoke, it did not take away character of document as deed of gift — Such a clause in gift deed 
as permissible under S.126.) ** AIR 1960 Andh Pra 605(610) : ILR (1960) 2 Andh Pra 560 (DB). (Gift 
with a condition — Person accepting gift with condition — Such person not empowered to accept gift 
with condition — Still gift cannot be said to be unconditional — Condition not fulfilled— Donor is 
entitled to refund of amount of gift.) ** AIR 1957 Trav-Co 167 (169, 170) : ILR (1956) Trav-Co 914 
(DB). (Absolute gift with a defeasance clause — Held, not repugnant to that gift and did not offend 
provision of S.126.) ** AIR 1956 Punj 45 (46) ** AIR 1953 Trav-Co 115(117) : 1952 Ker LT 686. (The 
condition under S.126 should not be repugnant to the estate created under the gift. Where under a gift- 
deed the donor unequivocally and unconditionally transfers all his rights over certain property to the 
donee with absolute powers to deal with the same from the date of gift, a subsequent clause in the deed to 
the effect that on the death of the donee the property shall not devolve on any of her heirs but will revert 
to the donor will be repugnant to the absolute estate created in favour of the donee and to the legal 
incidents of such estate and as such the provision will be ineffective and wholly void. Such a provision 
cannot be said to be an agreement for the suspension or revocation of the gift within the meaning of 
S.126.) ** AIR 1951 All 599 (599, 600) : 1951 All LJ 368 ** AIR 1934 Rang 129 (131) (DB). (A 
condition that donee should allow the donor to enjoy the usufruct during his lifetime is not contrary to 
law.) ** (1882) 4 Mad 200 (202, 203) (DB). (Condition against alienation in a gift of land to Brahmins is 
inoperative.) ** (1844) 49 ER 1134 (1137) : 7 Beav 437 : 64 RR 111, Ridgway v. Woodhouse. (Condition 
itself held not illegal.) 


4. AIR 2004 Cal 276. 


5. AIR 1962 Him Pra 4(5). (Unconditional gift in consideration of donee maintaining donor — Failure of 
consideration — Gift cannot be revoked.) ** AIR 1962 Ori 130 (131). (Gift subject to condition that 
donee should maintain donor — Gift cannot be revoked for failure of donee to maintain donor.) ** AIR 
1956 Andhra 195 (197) : 1956 Andh WR 632. (A gift subject to the condition that the donee should 
maintain the donor cannot be revoked under S.126 for failure of the donee to maintain the donor firstly for 
the reason that there is no agreement between the parties that the gift should be either suspended or 
revoked; and secondly this should not depend on the will of the donor.) ** AIR 1953 Trav-Co 115 (116) : 1952 
Ker LT 686. 


6. 2002 (1) PatLJR 377 (382) : 2002 (1) BLJR 291. 


7. 2001 (3) MadLJ 464 (466, 467) ** AIR 2007 (NOC) 219 : 2007 (2) Andh LD 338 ** 2007 (5) Andh LT 
586 (591) : 2006 (1) Andh LD 8. (A gift once executed unless it is conditional one, cannot be revoked.) ** 
2006 (4) MPHT 417 (419) : 2007 (3) Civ LJ 317 ** AIR 2003 HP 107 (A). 
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Where A made a gift of funds for the specific purpose of founding a college for a 
particular community, and the founding of such college became impossible by the passing 
of the University Act, it was held that the promoters of the scheme and the donors must be 
deemed to have agreed within the meaning of this section that on the failure of the scheme, 
the gift shall be revoked.(8) 

Under customary law as to gifts in Himachal Pradesh a gift may be conditional when 
to interest created by it is superadded a condition that interest shall cease to exist in case 
specific uncertain events shall or shall not happen. It is a condition subsequent which makes 
interest created defeasible by happening or not happening of certain event.(9) 

Where gifi deed in question was not conditional gift deed, it was acted upon by hand- 
ing over possession of properties to the beneficiary. Subsequent cancellation thereof would 
not be permissible.(10) 

2A. A Conditional assignment of insurance policy. 

Where a policy of life insurance is assigned with the provision that if the assignee 
should pre-decease the assignor, the benefit under the policy should revert to the assignor 
and form part of his estate, the latter provision is valid under this Section.(1) The contin- 
gency on which the assignment is to be revoked not depending on the assignor’s will is 
covered by the first part of the first paragraph of this section.(2) 

3. Gift revocable at the will of the donor. 

When the gift is revocable wholly or in part at the mere will of the donor the gift is 
void wholly or in part as the case may be.(1) The reason is that where a party declares his 
intention to make a gift and then annexes to such a declaration a stipulation that he will 
revoke it when he wills it, the declaration of the gift is contradictory in itself and there is no 
gift at all.(2) , 

Under customary Hindu law if a gift is made at the time of Sankalp or betrothal on 
the occasion of Tilak Ceremony, it implies a condition that the marriage shall be performed 
and if the marriage could not be performed, the gifts are returnable subject to adjustments 
of equities between the parties.(3) 

Where the donor executed a gift deed of land for the purpose of construction of 
college building on the said plot of land and on the same day, a deed of agreement was 
executed to the effect that building should be constructed within six months failing which 
ee 

8. AIR 1934 Oudh 329 (333) (DB). 
9. (1969) 71 Pun LR (D) 9. 
10. AIR 2003 (NOC) 353 (Mad) : 2003 AIHC 2306 ** 2007 (4) Mad LJ 464 (468) ** 2004 (3) CTC 9 (18) 
(Mad) : 2004 (2) Mad LW 701 (DB) ** AIR 2002 Mad 1 ** 2001 (2) Mad LW 400 (403). 
Section 126 — Note 2A 
1. AIR 1955 Mad 459 (460, 461). 
2. AIR 1944 Nag 185 (186, 187): ILR (1944) Nag 871. 
Section 126 — Note 3 
1. AIR 1980 Cal 255 ** AIR 2007 (NOC) 1526 (Mad) : 2007 (3) Mad LJ 226. (No consensus between donor 
or donee rescinding contract of gift — Gift cannot be revoked.) ** (1910) 34 Bom 604 (617). 
2. (1882) 5 Mad 173 (179) (DB) ** AIR 2009 (NOC) 333 : 2008 (6) AIR Bom R 307. 
3. 1970 All LJ 983 (DB). 


When gift may be suspended or revoked [S126N5] 815 


the donor would have right over the said land it was held that the gift deed and the agree- 
ment formed one transaction; and they are to be read together and given effect accordingly. 
Since the donors did not construct college building on that land, the gift did not come into 
effect.(4) However, where donor executed gift of immovable property in favour of donee in 
lieu of services to be provided to her by donee and subsequent agreement that in case donee 
failed to maintain her gift would be revoked was executed three months thereafter, deed of 
gift and agreement would not form part of same transaction and cannot be read together and 
given effect to.(5) 
4. Resumability of service tenures. 
See Note 69 on S. 105. 
5. Paragraph 2 — General. 


As has been seen in Note 3 on S. 4 sales, mortgages, leases and exchanges are all 
transfers of property based initially on contracts and the chapters of the Act dealing with 
those transfers must be taken as part of the Contract Act. 

The chapter on gifts cannot, however, be said to relate to contracts inasmuch as a 
gift is a transfer without consideration. Consequently, this chapter cannot, by virtue of S. 4, 
be read as a part of the Contract Act. The special provision in the second paragraph has, 
therefore, been inserted in this section making a gift revocable in cases in which, if it were 
acontract it might be rescinded. A contract may be rescinded where it is voidable under the 
provisions of the Contract Act, these provisions being Ss. 19, 19A, 39, 53 and 55. By virtue 
of this paragraph, a gift also can be revoked on the grounds referred to in the said sections. 
Thus, a gift can be revoked on the ground of coercion, fraud, misrepresentation or undue 
influence.(1) 

The deed of gift once established to be executed lawfully cannot be set aside only 
on the allegation/alleged ground that it was contaminated by some ulterior motive. It is 
very easy for donor when placed awkwardly to set forward grounds for repudiating the gift 
to wriggle out such a portion.(2) 

It is not open to a donor to revoke a gift at his will and pleasure. He has to get it set 
aside in a Court of law by putting forward such pleas as bear on the invalidity of the gift 
deed.(3) 

The second settlement deed executed by the settlor in favour of Third party after 
revoking earlier settlement deed would confer no title on the third party and the settlee 
under the first deed is entitled to recover possession from the third party.(4) 


4. AIR 2001 SC 2340: 2001 AIR SCW 2218 (2220) : 2001 All LJ 1369 : 2001 (5) SCC 18 ** AIR 1987 Kant 
227 (233). (Gift made for specific purpose viz. constructing a college — Superadded condition coupled 
with defeasance clause — Ss. 31,126 attracted.) 


5. AIR 2003 HP 107. 
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1. AIR 1918 Cal 615 (617) : 45 Cal 434 (DB). 
2. (1984) 1 Cal HN 208 (211). 


3. AIR 1962 Orissa 130 (131) ** AIR 1956 Andh Pra 195 (197) : 1956 Andh WR 632 ** 2002 AIR — Kant 
HCR 1169 (1171) : 2002 (3) Kant LJ 512. (Cancellation of gift deed by another registered deed unilater- 
ally not valid. Remedy would be to file suit seeking the said relief.) ** AIR 1985 Him Pra 109 (111). 


4. AIR 2002 Mad 1 (4) ** AIR 1995 Him Pra 117 (122). 
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5A. “Save want or failure of consideration”. 


Want or failure of consideration has been specifically provided to be no ground to 
revoke or cancel a gift. Thus a gifts cannot be cancelled on ground that donee failed to pay 
money as promised.(1) Where the gift deed made it obligatory on the part of the donee to 
maintain the donor, however, without a right to revoke the gift on that ground, if the donee 
failed to maintain the donor, the donor could enforce such obligation through a court of law 
and could not cancel the gift. (2) Where the donee was bound to maintain the donor accord- 
ing to recitals in gift deed which further provided that in the event of failure to comply with 
such condition by the donee the deed was liable to be cancelled, which was a contingency 
provided in the agreement and agreed to between both the parties and the said condition 
cannot be divorced from the other terms of the gift.(3) 

6. Coercion. 


A contract brought about by coercion is voidable under S. 19 of the Contract Act. 
Consequently, a gift brought about by coercion would under this section be revoked. 

“Coercion” is defined in S. 15 of the Contract Act as follows: 

“Coercion is the committing, or threatening to commit, any act forbidden by the Indian Penal 
Code, or the unlawful detaining, or threatening to detain, any property, to the prejudice of any person 
whatever, with the intention of causing any person to enter into an agreement. 

Explanation.— It is immaterial whether the Indian Penal Code is or is not in force in the place 
where the coercion is employed.” 

In Chikkam Ammiraju v. Seshamma(1) where a husband attempted to commit suicide 
in consequence of which he obtained a deed of release from his wife and the son, it was 
held that his act amounted to “threatening to commit an act forbidden by the Penal Code” 
and therefore to coercion and that the deed was, therefore, liable to be set aside. 

7. Fraud. 

Á Since a contract procured by fraud is voidable under S. 19 of the Contract Act, a gift 
obtained by fraud would, under this section, be revocable at the option of the donor.(1) As 
to the meaning of “fraud” see S. 6, Note 32. 

8. Misrepresentation. 


A gift may be revoked if it had been caused by a misrepresentation of fact.(1) As to 
the meaning of “misrepresentation” See S. 78, Note 8. 


Section 126 — Note 5-A 


1. 2007 (14) Scale 627 ** (1985) 98 Mad LW 167 (169) ** (1976) 42 Cut LT 529 (533) ** ATR 1962 Orissa 
130 (131) ** AIR 1956 Andhra 195 (197) : 1956 Andh WR 632. 


2. 1987 (6) Reports 545 (548) : ILR (1987) Kant 3892. 
3. (1988) 101 Mad LW 183 (186). 

Section 126 — Note 6 
1. AIR 1918 Mad 414 (416) : 41 Mad 33 (SB). 

Section 126 — Note 7 


l — LR 2 Eq 319 (322) : 35 LJ Ch 684 : 14 LT 394, Wilkinson v. Joughin. (Fraudulent bequest held 
void. 


Section 126 — Note 8 
1. (1900) 1 Ch 354 (362) : 69 LJ Ch 278 : 82 LT 412, In re, Glubb. 
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9. Undue influence. 


A contract is, under S. 19A of the Contract Act, voidable on the ground of undue 
influence. A gift brought about by undue influence will, accordingly, under this section, be 
revocable by the donor.(1) 

“Undue influence” is the most common ground on which a gift is generally sought to be revoked. 
It has been defined in S. 16 Contract Act, 1872, as follows: 

“Section 16.” (1) A contract is said to be induced by “undue influence” where the relations sub- 
sisting between the parties are such that one of the parties is in a position to dominate the Will of the 
other and uses that position to obtain an unfair advantage, over the other. 

(2) In particular and without prejudice to the generality of the foregoing principle a person is 
deemed to be in a position to dominate the Will of another— 

(a) where he holds a real or apparent authority over the other, or where he stands in a fiduciary 
relation to the other, or 

(b) where he makes a contract with a person whose mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or bodily distress. 

(3) where a person who is in a position to dominate the Will of another, enters into a contract with 
him, and the transaction appears, on the face of it or on the evidence adduced, to be unconscionable 
the burden of proving that such contract was not induced by undue influence shall lie upon the person 
in a position to dominate the Will of the other. 

Nothing in this sub-section shall affect the provisions of S. 111 of the Indian Evidence 
Act, 1872. 

Illustrations 

(a) A, having advanced money to his son, B during his minority, upon B’s coming of age obtains by 
misuse of parental influence, a bond from B for a greater amount than the sum due in respect of the advance. 
A employs undue influence. 

(b) A, a man enfeebled by disease or age, is induced, by B’s influence over him as his medical atten- 
dant, to agree to pay B, an unreasonable sum for his professional services. B employs undue influence. 

(c) A, being in debt to B, the money-lender of his village, contracts a fresh loan on terms which appear 
to be unconscionable. It lies on B to prove that the contract was not induced by undue influence. 

(d) A applies to a banker for a loan at a time when there is stringency in the money market. The banker 
declines to make the loan except at an unusually high rate of interest. A accepts the loan on these terms. This 
is a transaction in the ordinary course of business, and the contract is not induced by undue influence.” 


In Sital Prasad v. Prabhu Lal,(2) Straight, J., observed as follows: 


“It is of the most serious public importance that the free and voluntary contracts of persons in 
favour of others should, in no way, be interfered with or disturbed by the Courts of law, and it is not 
because a man chooses to make an ill-considered or foolish contract, that therefore the Courts of law 
are to step in and relieve him of the consequences of his act........ But what the Courts in this country 
will do, is to see that, where one person is so situated as to be under the control and influence of 
another, such other does not unduly or unfairly exercise that influence and control over such person 
for his own advantage or benefit.” 


In Allcard v. Skinner,(3) Lindley, L.J., explains the principle as follows: 


Section 126 — Note 9 


1. (1972) 1 Cut WR 283. (Merely from the fact that the donee has produced the gift deed, it cannot be 
concluded that the deed has been acted upon, particulary when it is proved to be brought about by undue 
influence.) ** AIR 1966 Andh Pradesh 104 (106) : (1964) 2 Andh LT 405. 


2. (1888) 10 All 535 (544, 545) (DB). 
3. (1887) 36 Ch D 145 (182, 183) : 56 LJ Ch 1052. 
[Vol. 3] 7 T. P. Act/ 52 
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“What then is the principle? is it that it is right and expedient to save persons from the conse- 
quences of their own folly? or is it that it is right and expedient to save them from being victimised by 
other people ? In my opinion, the doctrine of undue influence is founded on the second of these two 
principles. Courts of equity have never set aside gifts on the ground of the folly, imprudence, or want 
of foresight on the part of the donors. The Courts have always repudiated any such jurisdiction....... „On 
the other hand, to protect people from being forced, tricked or misled in any way by others into 


parting with their property is one of the most legitimate objects of all laws.” 

The cases in which the Court enables the donor to set aside a voluntary gift on the 
ground of undue influence may be divided into two classes. First, where the Court has been 
satisfied that the gift was the result of influence expressly used by the donee for the pur- 
pose; secondly, where the relations between the donor and donee have at or shortly before 
the execution of the gift been such as to raise a presumption that the donee had influence 
over the donor. The first class of cases may be considered as depending on the principle 
that no one shall be allowed to retain the benefit arising from his own fraud or wrongful act. 
In the second class of cases the Court interferes not on the ground that any wrongful act has 
in fact been committed by the donee, but on the ground of public policy, and to prevent the 
relations which existed between the parties and the influence arising therefrom being 
abused.(4) 

As a general rule it is not permissible for the plaintiff to set up illegality of transaction 
as the reason for cancellation of a gift deed when the object or the gift was to accomplish a 
criminal act yet where one of the parties to an illegal transaction has acted under fraud or 
strong pressure it constitutes an exception to the general rule.(5) 

The relation of dependence arises (a) from a special authority or confidence reposed in 
the donee, or (b) from the feebleness in mind or body of the donor. There are many classes of 
influence in which the donee from his position is presumed to be likely to have exercised 
special influence over the mind of the donor, though the Courts have refused to enumerate 
exhaustively the cases in which the presumption of undue influence will prima facie be made.(6) 
Some examples of such influence are the influence of a solicitor over his client,(7) of a medi- 
cal attendant over his patient,(8) of a spiritual adviser over his disciple, (9) of a trustee over his 


4. AIR 1954 Trav-Co 407 (413) (DB). ((1887) 36 Ch D 145, Applied.) 
5. (1971) 1 Andh WR 113. 
6. AIR 1927 PC 148 (150). 


{See also AIR 1914 Low Bur 278 (280) : 8 Low Bur Rul 235 (DB). (Under the English law there is no 
presumption of undue influence in the case of a gift to a son, grandson or son-in-law even if made during 
the donor's illness and a few days before his death — The Indian law in this respect would be the same — 
Otherwise no gift by an old father to his son would be valid, unless the son could show that the confiden- 
tial relationship, i.e., the intimate relationship of the father and son, had ceased. )] 

$ AIR 1969 Cal 111 (118) (DB). (There is no distinction between a gift to a solicitor and one made to his 
wife.) ** (1903) 1 Ch 27 (50) : 51 WR (Eng) 106 : 72 LJ Ch 138, M. Wright v. Carter. ** (1868) 10 Suth 
WR 469 (472) (DB) ** AIR 1930 Mad 317 (320, 321) (DB) ** 1902 App Cas 271 (276, 277) : 71 LJ Ch 
a Willis v. Barron. ** (1895) 5 Mad LJ 233 (237) (DB) ** (1895) 2 QB 679 (683) : 65 LJ QB 34, Liles 
v. Terry. 
[See (1889) 61 LT 8 (9) : 37 WR (Eng) 339, Tyars v. Alsop.] 

8. (1937) 172 Ind Cas 527 (528) (PC) ** (1881) 8 QBD 587 (591) : 29 WR (Eng) 558 : 50 LJ QB 460. 
Mitchell v. Homfray. 

9: (1890) 12 All 523 (529) (DB) ** (1868) 6 Eq 655 (674) : 16 WR (Eng) 824 : 18 LT 451, Lyon v. Home. 
** (1764) 28 ER 908 (910) : 2 Eden 286, Norton v. Relly. ** (1860) 66 ER 103 (113) : 2 Gift 246 : 29 LJ 
Ch 857, Nottidge v. Prince. 
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cestui que trust(10) of an executor over the beneficiary under the Will,(11) of a guardian 
over his ward,(12) of a parent over his child,(13) of an agent over his principal,(14) and of 
a paramour over his mistress.(15) In all such cases, and other cases of dependence the 
relationship itself does not necessarily preclude the making of the gift; but the burden is on 
the donee to show that there was no such influence. He can discharge the burden by show- 
ing that the gift was the spontaneous act of the donor, acting under circumstances which 
enable the donor to exercise an independent Will and which justifies the Court in holding 
that the gift was the result of the free exercise of the donor’s Will.(16) 


There is no rule of law that the gift is invalid in the absence of competent independent 
advice.(17) The possession of competent independent advice or the absence of it, is no 
doubt a fact relevant to the issue, whether the donor thoroughly comprehended and deliber- 
ately, and of his own free Will carried out the transaction. But, if upon review of the facts, 
the conclusion is reached that the obtaining of independent advice would not have made 
any difference in the result, then the deed ought to stand even when no independent advice 
was obtained.(18) Similarly, the absence of the power of revocation in the gift deed is 


[See also (1807) 14 Ves 273 (300) : 33 ER 526 (536), Huguenin v. Baseley.)] 
10. (1906) 30 Bom 578 (589) (DB). 
11. 1893 WN 128 (128), Wheeler v. Sargeant. 


12. (1804) 9 Ves 292 (297, 298) : 32 ER 615 (617), Hatch v. Hatch. ** (1754) 28 ER 349 (350) : 2 Ves Sen 547, 
Hylton v. Hylton. 


13. AIR 1961 Mad 190 (193, 194) : (1960) 2 Mad LJ 355 (DB) ** (1855) 114 RR 60 (64, 70) : 8 De GM & G 133 : 
25 LJ Ch 753, Wright v. Vanderplank. ** (1856) 5 HLC 627 (655, 663) : 10 ER 1046 (1058, 1061), Savery 
v. King. ** (1905) 30 Mad 169 (174) (FB) ** (1900) 1 Ch 243 (245, 246) : 69 LJ Ch 164, Powell v. 
Powell. 


14. AIR 1927 PC 148 (150) ** (1903) 25 All 358 (364). 
15. AIR 1938 Bom 304 (306) (DB). 


[See also AIR 1948 Pat 130 (133) (DB) (Gift of entire property by donor in favour of his only daughter’s 
paramour — Gift held brought about by undue influence.)] 


16. AIR 1929 PC 3 (6) ** AIR 1927 PC 148 (150) ** (1891) 18 Cal 545 (548) : 18 Ind App 144 (PC) ** AIR 
1969 Cal 111 (124, 130) (DB). (The presumption of a solicitor's influence over his client, making gift to 
his solicitor is not a presumption incapable of being met or rebutted.) ** AIR 1961 Mad 190 (193) : 1960- 
2 Mad LJ 355 (DB) ** AIR 1954 Trav-Co 407 (414, 415) (DB). (In the instant case the donees having 
failed to discharge that burden the deed was declared as invalid.) ** AIR 1951 Him Pra 54 (55). (Gift 
deed by old illiterate widow in favour of nephew her only relation.) ** AIR1940 Lah 515 (519) : 42 Pun 
LR 644 (DB) ** (1887) 36 Ch D 145 (171) : 56 LJ Ch 1052 : 57 LT 61, Allcard v. Skinner ** (1912) 15 
Ind Cas 529 (532) (Bom) ** AIR 1934 All 507 (509) (DB) ** AIR 1930 Sind 25 (29) (DB) ** (1937) 172 
Ind Cas 527 (528) (PC) ** (1892) 5 CPLR 44 (45) ** AIR 1922 Oudh 59 (71, 73) (DB) ** (1888) 10 All 
535 (545) (DB) ** (1903) 25 All 358 (363, 364) (DB) ** AIR 1931 Oudh 34(38) (DB) ** (1891) 15 Bom 
549 (563) ** (1870) 7 Bom HCR OC 27 (34) ** (1903) 1 Ch 27 (50) : 51 WR (Eng) 106 : 72 LJ Ch 138, 
Wright v. Carter ** (1881) 8 QBD 587 (589) : 29 WR (Eng) 558 : 50 LJ QB 460 : 45 LT 694, Mitchell v. 
Hamfray ** (1902) 1 Ch 765 (770) : 71 LJ Ch 374, Re Haslam and Hiere Evans ** (1893) 1 Ch 736 
(752) : 62 LJ Ch 515, Moreley v. Loughman ** (1844) 7 Beav 551 (560) : 8 Jur 761, Archer v. Hudson. 


[See also AIR 1921 Mad 394 (397) (DB).] 


17. AIR 1938 PC 38 (40) : 32 Sind LR 285 ** (1914) 36 All 81 (91,92) : 41 Ind App 23 (PC) ** AIR 1929 PC 
3 (7) ** AIR 1934 All 179 (181, 182) (DB) ** (1913) 20 Ind Cas 717 (720) (DB) (Cal) ** AIR 1918 Cal 
363 (371) (SB) ** AIR 1929 Lah 309 (311) : 10 Lah 761 (DB) ** AIR 1925 PC 204 (209) : 52 Ind App 


342 (PC). 
18. (1914) 36 All 81 (92) : 16 Oudh Cas 378 (PC) ** AIR 1934 All 179 (181) (DB) **AIR 1918 Cal 363 (371) 
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merely a circumstance to be weighed with the other circumstances of the case.(19) Nor will 
the Courts consider the propriety or impropriety of the clauses except as evidence that the 
settlor did not understand what he was doing.(20) 

Precise nature of the influence exercised alleged as undue influence, manner of use of 
the influence and the unfair advantage obtained by the other side has to be pleaded.(21) 

In Muhammad Baksh v. Hoseini Bibi,(22) Lord Macnaghten pointed out the follow- 
ing questions as being those which a Court should consider in deciding the issue of undue 
influence: 

(a) whether the gift in question is one which a right minded person might be expected 
to make; 

(b) whether the gift is or is not an improvident act on the donor’s part; 

(c) whether the gift is such as to have required advice if not obtained by the donor; and 

(d) whether the intention to make the gift originated with the donor. 

See also the undermentioned cases.(23) 

10. Pardanashin women. 

Pardanashin women have always been treated as a class of persons specially exposed 
to undue influence. In the case of deeds taken from them, the burden of proof rests, as in the 
case of all improvident transactions by persons who are dependent upon or subject to the 
influence of others, on those who found their claim on them.(1) and the Courts have been 
careful to see that the strongest and most satisfactory proof is given by the person who 


(SB) ** 1936 Oudh WN 273 (277) (DB) ** (1866) LR 1 Ch App 252 (257) : 14 WR (Eng) 292 : 13 LT 
778, Rhodes v. Bate. 

19. (1873) 8 Ch App 430 (438) : 42 LJ Ch 444, Hall v. Hall ** (1871) LR 7 Ch App 244 (247) : 20 WR (Eng) 
129, Phillips v. Mulings ** (1881) 18 Ch D 688 : 44 LT 918 : 30 WR (Eng) 472, Henry v. Armstrong ** 
(1912) 15 Ind Cas 529 (533) (DB) (Bom) ** (1863) 8 LT (NS) 777 (778) : 31 Beav 629 : 9 Jur (NS) 370, 
Toker v. Toker. 


20. (1883) 23 Ch D 278 (281) : 52 LJ Ch 661, Dutton v. Thompson. 
21. AIR 1972 Him Pra 33 (36) : 1971 Sim LJ (HP) 174. 
22. (1888) 15 Cal 684 (698, 700) : 15 Ind App 81 (PC). 


23, AIR 1976 SC 163 : (1976) 2 SCJ 374. (Revocation of Hibabil-Ewaz — Undue influence alleged — Mere 
showing that plaintiff relied upon defendant for advice not sufficient. A.FA.D. No. 779 of 1965, D/- 9- 
11-1967 (Pat), Reversed.) ** AIR 2007 NOC 770 : 2006 (3) Rajasthan LR 266. (Plaintiff said to have 
executed gift deed in favour of defendant, minor son of his eldest daughter — Plaintiff had wife and other 
three daughters — Plaintiff was illiterate and old man of 65 years — He had love and affection for 
defendant his grand son — Though plaintiff expressed his desire to give away his property to his grand 
son but it was only by way of Will which could be operative after his death — He never wanted to 
immediately part with his rights in said property and possession thereof in favour of defendant — He was 
obviously not made fully aware and conscious of “character of document,’ to be a gift deed at that time — 
Burden of proof had also not been discharged by defendants — Gift deed executed by plaintiff undue 
influence while he was seriously ill is therefore liable to be cancelled.) ** AIR 2005 NOC 572 : 2005 
AIHC 3475 (AP). (Executor not in sound state of mind at time of execution of settlement deed — He was 
not in position to understand things and died soon — No reason why he excluded other heirs in preference 
to only one daughter — Deed cannot be said to be voluntarily executed by him.) ** AIR 1966 Andh Pra 
104 (105, 106) : (1964) 2 Andh LT 405, 


Section 126 — Note 10 


1I. AIR 1922 PC 14 (16) : 43 All 525 : 48 Ind App 381 ** (1891) 18 Cal 545 (548) : 18 Ind App 144 (148) 
(PC) ** (1886) 8 All 267 (269, 270) (DB) ** (1895) 17 All 1 (12) : 21 Ind App 148 (PC) ** AIR 1931 Nag 
69 (71) ** AIR 1918 Pat 356 (358) (DB) ** AIR 1916 Oudh 10 (13) (DB). 
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claims under a sale or gift from them, that the transaction was a real or bona fide one and 
fully understood by the woman whose property is dealt with.(2) In Kali Baksh Singh v. Ram 
Gopal Singh(3) the Privy Council observed: 

“The law throws around her special cloak of protection. It demands that the burden of proof shall 
in such a case rest, not with those who attack, but with those who found upon the deed, and the proof 
must go so far as to show affirmatively and conclusively that the deed was not only executed by but 
was explained to, and was really understood by, the grantor.” 

If however, pardanashin lady understands the transaction and acts as a free agent, the 
absence of competent independent advice will not invalidate the gift.(4) While it is impor- 
tant to maintain the principles of law laid down for the protection of pardanashin ladies, it 
is also important not to transmute such a legal protection into a legal disability.(5) 


[See also (1868) 1 Beng LR (OC) 28 (32, 33, 34) (DB). (Suit by a parda (nashin) lady to set aside a bill of 
sale, execution of which by her had been obtained by collusion and fraud — Court admitted parole evi- 
dence to show that the bill of sale was intended by her to operate only as a mortgage, and to vary the rate 
of interest therein stipulated for.)] 


2. AIR 1940 Lah 515 (519) : 42 Pun LR 644 (DB). (The donor's freedom, independent advice and compre- 
hension must be established by the donee and it must be proved that the scheme and substance of the deed 
were originally and clearly conceived and desired by her.) ** AIR 1944 All 42 (53) (DB). (Sale.) ** 
(1912) 34 All 455 (462) : 15 Oudh Cas 271 : 39 Ind App 156 (PC) ** AIR 1922 PC 14 (15) : 43 All 525 : 
48 Ind App 381 ** (1874) 1 Ind App 192 (206) : 21 Suth WR 340 (342) (PC) ** (1895) 17 All 125 
(134)(DB). (Affirmed in 21 All 71 (PC) ** AIR 1929 Cal 77 (78) (DB). (In the case of an absolute gift or 
an absolute sale by a pardanashin woman it is not always necessary that there should be proof of explana- 
tion of the terms of the document — It would be sufficient in many cases to show that the pardanashin 
woman knew that it was an absolute conveyance of title by which she was divesting herself of all interest 
in the property.) ** (1870) 13 Suth WR PC 3(3) (PC) ** (1872) 17 Suth WR 523 (524) (PC) ** AIR 1918 
Oudh 62 (70) (DB) ** (1895) 18 Mad 257 (262) (DB) ** (1875) 23 Suth WR 453 (456) (DB) ** (1910) 37 
Cal 526 (540) (DB) ** (1913) 20 Ind Cas 717 (720) (DB) (Cal) ** AIR 1914 Cal 223 (227) (DB) ** 
(1878) 3 Cal 324 (327) (PC) ** (1869-70) 13 Moo Ind App 419 (431) : 14 Suth WR PC 7 (PC).(Deed of 
gift passed by Hindu widow in favour of her brothers’ wives to the exclusion of her husband's adopted son 
— Circumstances raising suspicion of fraud and absence of satisfactory proof that she knew nature of 
deed — Gift set aside.) ** (1910) 6 Ind Cas 689 (691) (DB) (All) ** AIR 1931 PC 303 (305) : 11 (Pat 
227 : 58 Ind App 450 ** AIR 1938 PC 38 (40) : 32 Sind LR 285 ** (1866-67) 11 Moo Ind App 139 (168) : 
10 Suth WR 3 (PC) ** (1892) 14 All 8 (12) (DB) ** AIR 1914 All 320 (320) : 36 All 333 (DB) ** AIR 
1924 All 362 (363) : 46 All 310 (DB) ** AIR 1934 All 179 (181, 182) (DB) ** (1881) 7 Cal 245 (250) : 
8 Ind App 39 (PC) ** (1891) 18 Cal 545 (548) : 18 Ind App 144 (PC) ** AIR 1919 PC 24 (26) : 47 Cal 
175 : 46 Ind App 272 ** (1871) 16 Suth WR 32 (33) (PC) ** (1874) 22 Suth WR 443 (444) (DB) ** 
(1868) 1 Beng LR (OC) 3 In (32n) ** (1900) 5 Cal WN 505 (507) (FB) ** (1867) 7 Suth WR 98 (99) (DB) 
** (1902) 29 Cal 749 (757) : 29 Ind App 127 (PC) ** (1868) 9 Suth WR 297 (298) (DB) ** AIR 1925 Lah 
196 (198) : 5 Lah 465 (DB) ** AIR 1936 Cal 721 (722) (DB) ** AIR 1935 Cal 671 (673) (DB) ** AIR 
1925 Cal 239 (240) (DB) ** (1889) 12 Mad 380 (384, 385) (DB). (Conveyance held operative as it was 
voluntarily executed and was real and bona fide one.) ** (1881) 3 Mad 215 (220) (DB) ** AIR1927 PC 84 
(86) ** AIR 1925 PC 204 (209) : 52 Ind App 342 ** (1909) 3 Ind Cas 330 (333) (DB) (Cal) ** (1912) 39 
Cal 933 (945) ** AIR 1928 PC 303 (303,304) ** AIR 1914 Oudh 348 (348) (DB) ** AIR 1915 All 466 (467) 
(DB) ** AIR 1921 PC 118 (122) : 47 Ind App 265. 


[See also ( 1866) 5 Suth WR 246 (247) (DB).] 
Also see $.58, Note 22 and S.122, Note 3. 

3. (1914) 36 All 81 (89) : 41 Ind App 23 (PC). 

4. ILR 2006 (3) Ker 524 (551) : 2006 (3) Ker LJ 640 ** AIR 1986 Ker 110; See also the cases cited under 
Note 9. 

5. AIR 1944 All 42 (53, 54) (DB). (It is not and cannot be the law that a pardanashin woman. merely because 
she is a pardanashin, is exempt from the operation of all legal rules, even when it is clearly established by 
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The principles governing a pardanashin lady govern the illiterate lady also. The Court 
has to ascertain that an illiterate lady executing a deed of gift has been a free agent and duly 
informed of what she is doing.(6) 

11. Mistake. 

Under S. 20 of the Contract Act an agreement, both the parties to which are under a 
mistake of fact, as void and not merely voidable.(1) Again under S. 22 of the Act it is 
provided that the fact that one of the parties to a contract is under a mistake of fact does not 
render the contract voidable. 

Thus, on the wording of the sections of the Contract Act no question of the rescission 
of the contract arises in such cases. It would seem to follow that a gift cannot be revoked 
merely on the ground that the donor was under a mistake of fact(2) or a mistake of law. (3) 
When a gift of immovable property has been accepted by the donees and they are in posses- 
sion of the property the fact that after making the gift donors felt that it was a folly or 
imprudunce or want of foresight on their part to have executed the deed of gift will not 
clothe them with power of revocation of the gift.(4) Section 36 of the Specific Relief Act, 
1877, would, however, seem to suggest that a contract may be rescinded for mere mistake. 
That section runs as follows: 


“Rescission of a contract in writing cannot be adjudged for mere mistake, unless the party against 
whom it is adjudged can be restored to substantially the same position as if the contract had not been 
made.” 


As pointed out by Pollock and Mulla in their work on The Indian Contract and Spe- 
cific Relief Acts, it is difficult to reconcile the language of that Section (S. 36 Specific 
Relief Act, 1877) with Ss. 20 and 22 of the Contract Act 1872.(5) 

As to gifts to persona designata, See Note 12 on S. 122. 

12. Limitation for suit to revoke gifts. 
im See Notes on Art. 59 of the AIR Commentaries on the Limitation Act, 7th (1997) 
n. 
13. Right to revoke gift — When may be lost. 

A right to revoke a gift under the second paragraph of the section may be lost by the 

C a o 


the evidence that she is an intelligent and competent person, capable of understanding and conducting 
business, and that she had voluntarily, deliberately, intelligently and after fully realising the nature and 
effect of what she was doing, done things on which other people are, under the law, entitled to rely.) ** 
AIR 1928 PC 303 (305) ** (1914) 36 All 81 (92) : 41 Ind App 23 ** AIR 1916 Oudh 10 (13) (DB). 


Also see S.7, Note 3. 
6. 2001 AIHC 3353 (3356) (Cal). 
Section 126 — Note 11 
1. AIR 1930 All 252 (254) (DB) ** AIR 1920 Sind 59 (60) : 14 Sind LR 22 (DB). 
[But see (1911) 10 Ind Cas 343 (343) (All). (Submitted not cortect.)] 
2. (1863) 1 Mad HCR 393 (395) (DB). 
[See also (1875) 24 Suth WR 397n (398n) (DB).] 
3. AIR 1951 Orissa 132 (136) : ILR (1950) Cut 374 (DB). 
4. AIR 1986 Ker 110 (113). 
5. Pollock and Mulla, Indian Contract and Specific Relief Acts, 6th Edn., page 830. 
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donor’s conduct amounting to an election by him not to revoke the gift.(1) though mere 
laches or delay in suing for relief will not destroy the right so long as it is not barred by 
limitation.(2) Where the deed of gift was void ab initio, there was no need for its declara- 
tion of cancellation within three years of its execution.(3) 


14. Who may suspend or revoke gifts. 


A right to revoke a gift under the provisions of this section may, of course, be exer- 
cised by the donor himself. It also survives after his death to his legal representatives who , 
may therefore revoke the gift.(1) But being a mere right to sue, it cannot be transferred by 
the donor and, consequently, a transferee from the donor cannot claim to exercise such 
right.(2) See also the undermentioned cases.(3) 

15. Revocation, if need be express. 

The revocation of gift must, as in the case of rescission of contracts(1) be by an 
express and unequivocal act. In the undermentioned case(2) where it was argued that the 
power of revocation was an incident of a gift by a Burmese Buddhist parent to his children, 
it was observed by the Lower Burma Chief Court that, assuming that such a power existed, 
it must be done by an express act, and could not be inferred merely from the fact that the 
donor conveyed the gifted property subsequently to another person. 

16. “Save as aforesaid a gift cannot be revoked.” — Paragraph 3. 
It has been seen in Note 6 on S. 123 that an incomplete gift which has not been 


Section 126 — Note 13 
1. (1881) 8 QBD 587 (592) : 50 LJ Ch 460 : 45 LT 694 : 29 WR (Eng) 558, Mitchell v. Humfray. 
2. See the A.I.R. Commentaries on the Limitation Act, 7th (1997) Edn., Vol. 1, Preamble Note 5. 
3. 2002 (1) Pat LJR 377 (382) : 2002 (1) BLJR 291. 

Section 126 — Note 14 


1. 1978 WLN (UC) 52 (55) (Raj) ** AIR 1977 Him Pra 94 : 1977 Sim LC 404 ** AIR 1925 All 437 (438) : 
47 All 619 (DB) ** AIR 1927 Bom 384 (387) : 51 Bom 133 (DB) ** (1893) 1 Ch 736 (752) : 62 LJ Ch 
515, Morley v. Loughman. 

[But see AIR 1934 All 507 (511) (DB). (Right of revocation is personal to the donor — Submitted not 
correct.)] 


Halsbury, Laws of England, Vol. XV, para 209 (cited in AIR1927 Bom 384 (387).) 
2. AIR 1922 Pat 514 (525) : 2 Pat 52 (DB). 


3. AIR 2003 HP 107. (Donor stating gift to be revocable one — Not stepping in witness-box to depose in 
support of her case — Appearance of her special attorney cannot be treated as appearance in the capacity 
of plaintiff — Such appearance is only as a witness in his personal capacity — Adverse inference can be 
drawn against donor — Donor not entitled to revocation of gift deed.) ** AIR 2003 Ker 344. (Suit chal- 
lenging gift deed — Ancestral property — Possession of property already parted with by executor — 
Senior members not challenging deed — Possibility of assignees perfecting their title by adverse posses- 
sion and limitation — Plaintiff though junior members of family can challenge alienation and is compe- 
tent to file suit.) 


Section 126 — Note 15 
. Pollock and Mulla, The Indian Contract Act, 6th Edn., page 367. 
2. AIR 1915 Low Bur 86 (87) : 8 Low Bur Rul 185. 
Also see S. 42, Note 1. 
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accepted by the donee, may be revoked by the donor before its acceptance.(1) But where a 
gift is complete and the donor has done all in his power to give effect to it, itis irrevocable 
except in the circumstances mentioned in this section.(2) The provision in this section to 
that effect is merely a legislative recognition of the doctrine enunciated more than two 
centuries ago by Lord Nottingham in the case of Villers v. Beaumont.(3) 

“If a man will improvidently bind himself up by a voluntary deed, and not reserve a liberty to 
himself by a power of revocation, this Court will not lose the fetters he hath put upon himself, but he 
must lie down under his own folly; for, if you would Believe in such a case, you must consequently 
establish this proposition, namely, that a man can make no voluntary disposition of his estate, but by 
his will only, which would be absurd.” 

Gift Tax Act embodies a special law. S. 6(2) of the same specifically provides that for 
valuation of “a gift which is not revocable for a specified period”. This special provision 
would override the general law and a gift which is revocable after a specified period cannot 
be held to be void.(4) 


See also the undermentioned cases.(5) 


Section 126 — Note 16 


1. Halsbury, Laws of England, Vol. XV, para 852 ** AIR 1954 Mad 215 (217) : 66 Mad LW 841 ** AIR 
1952 Trav-Co 47 (50) : ILR (1951) Trav-Co 875 (DB). 


[See also AIR 1924 Oudh 164 (165).] 


2. 1969 Ker LT 415. (The donor cannot revoke the gift at his pleasure). ** 2003 (2) Cur CC 217 (Mad) : 2000 
(1) Rec. Civ R. 594 (598) (Mad). (1990) 105 Mad LW 599 (602) ** AIR 1954 All 595 (597) : 1954 All 
WR (HC) 108. (Thus a completed gift which has been subsequently registered cannot be revoked by a 
registered sale deed executed after the gift but before its registration.) ** AIR 1954 Trav-Co 348 (351): 
ILR (1953) Trav-Co 1121. (Operative portion of gift giving property to the donee unconditionally, fol- 
lowed by a direction that donee should continue to be subservient to donor as she used to be, it is only a 
pious wish of the donor and not a condition that had to be fulfilled before the gift could take effect and the 
deed operates as complete and irrevocable gift.) ** AIR 1952 Trav-Co 47 (50) : ILR (1951) Trav-Co 875 
(DB). (Gift in praesenti to donee but enjoyment of profits of gifted property postponed till after death of 
donor — Gift is complete and cannot be revoked unless there is express reservation to that effect in the 
deed itself — Directions appearing after operative portion of deed that the donee was to render services to 
donor and to meet expenses in connection with the donor's tungal, were held only pious wishes and did not 
give any right to donor to revoke gift if conditions were not observed.) ** AIR 1947 Bom 49 (52): IUR 
(1946) Bom 984 ** AIR 1947 Mad 127 (128) ** (1871) 8 Bom HCR (AC) 1 (5) (DB) ** (1899) 23 Bom 
131 (134) (DB) ** AIR 1918 Cal 615 (617) : 45 Cal 434 (DB) ** (1881) 5 Bom 630 (636) (DB) ** AIR 
1933 Rang 418 (422) (DB) ** 1886 All WN 86 (89) (DB) 


[See (1854) 69 ER 279 (281) : 23 LJ Ch 736, Tate v. Leithead.] 

[See also (1899) 23 Bom 518 (521) (DB) ** AIR 1928 Oudh 35 (36).] 
3. (1682) 23 ER 342 (342) : 1 Vern 100, Halsbury, Laws of England, Vol.XV, para 831. 
4. 2003 Tax LR 116 (122) : 2002 (256) ITR 516 (DB) (Punj & Har). 


5. 2001 (2) Mad LW 400 (403) (Since the settlement was never acted upon, the husband was entitled to 
revoke it.) ** 1993 (2) Ker LJ 974 (977). (Merely on the ground that donor’s attitude towards the donee 
has undergone change after execution of the gift deed, he cannot revoke it.) ** (1971) 1 Cut WR 278. 
(Where under settlement deed the Property was delivered it was provided that the loan should be repaid 
and the settlor should be maintained by the donee, the deed was a gift and could not be revoked, the real 
test being whether it creates interest in praesenti.) ** (1966) 79 Mad LW 459 : (1966) 2 Mad LJ 325 
(Where property was settled on the plaintiff but was subsequently sold by the settlor to the defendant. The 
settlee could bring a suit for declaration and possession of the Property and it is not necessary in such a 
case to ask for cancellation of the sale deed as he was entitled to get the declaration on foot of settlement 
deed.) ** AIR 1951 Mad 992 (993) : 1951 Mad WN 523. (Where a Muhammadan husband executes a 
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17. “Transferees for consideration without notice” — Paragraph 4. 

A right of revocation under this section cannot be exercised against a transferee for 
consideration without notice of the existence of such right.(1) A volunteer or a person who 
takes with notice of the existence of the right, cannot get the benefit of the saving clause. (2) 
As was observed by Mukherji, J., in Farman Ali v. Uzir Ali Shek:(3) 


“It is a well-established proposition of law that in case of a gift tainted by undue influence and 
imposition of the person procuring the gift, even an innocent third party cannot retain the gift, if he is 
a mere volunteer. But if he is a purchaser for value without notice, there is no obligation of restitution 
on his part.” 


As to what amounts to notice, See Notes on Section 3. 


Onerous gifts. 127. Where a gift is in the form of a single transfer to 

the same person of several things of which one is, and the 

others are not, burdened by an obligation, the donee can take nothing by the gift 
unless he accepts it fully. 

Where a gift is in the form of two or more separate and independent trans- 
fers to the same person of several things, the donee is at liberty to accept one of 
them and refuse the others, although the former may be beneficial and the latter 
onerous. 

Onerous gift to disqualified person. 

A donee not competent to contract and accepting property burdened by any 
obligation is not bound by his acceptance. But if, after becoming competent to con- 
tract and being aware of the obligation, he retains the property given, he becomes 
so bound. 

Illustrations 


(a) A has shares in X, a prosperous joint stock company, and also shares in Y, a joint stock company in 
difficulties. Heavy falls are expected in respect of the shares in Y. A gives B all his shares in joint stock 
companies B refuses to accept the shares in Y. He cannot take the shares in X. 

(b) A, having a lease for a term of years of a house at a rent which he and his representatives are bound 
to pay during the term, and which is more than the house can be let for, gives to B the lease, and also. as a 
separate and independent transaction, a sum of money. B refuses to accept the lease. He does not by this 


refusal forfeit the money. 


deed of maintenance in favour of his wife settling certain properties upon her for her maintenance for her 
life without any condition attaching thereto the husband cannot recover possession of the properties from 
his wife on the ground that he has subsequently divorced her.) ** AIR 1947 Mad 127 (129) : (1946) 2 Mad 
LJ 357. (in the absence of any express reservation of a power of revocation in the gift-deed a donor does 
not continue to have the right to revoke a gift.) ** AIR 1937 Rang 142 (145) (DB). (The donor himself is 
not entitled to set aside a deed of gift on the ground that his intention was that it should not operate unul 
his death especially when there is no evidence that the donor of practically the whole of the property 
intended to retain any sort of control after the date of the gift.) 

Section 126 — Note 17 


1. AIR 193% Cal 157 (160) (DB). (Fact that purchaser was co-villager of donor held did not raise presump- 
tion of his having notice of undue influence.) 

2. AIR 1961 Mad 190 (193. 194) : (1960) 2 Mad LJ 355. (Gift tainted by undue influence — Transferee for 
value from donee with notice is also affected.) ** AIR 1938 Bom 97 (106) (DB) ** (1907) 30 Mad 169 
(178) (SB) ** AIR 1923 Mad 67 (69) (DB). 


3. AIR 1938 Cal 157 (160) (DB). 
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Synopsis 
1. Analogous law. 4. Onerous gift to disqualified person. 
2. Scope of the section. 5. Effect of acceptance of onerous gift. 


3. Gifts subject to conditions. 


1. Analogous law. 
The first two paragraphs of this section correspond to Ss. 122 and 123 of the Succes- 
sion Act, 1925, which run as follows: 
“122. Where a bequest imposes an obligation on the legatee, he can take nothing by it 
unless he accepts it fully. 
Illustration 

A, having shares in (x) a prosperous joint stock company and also shares in (y), a joint stock 
company in difficulties, in respect of which shares heavy calls are expected to be made, bequeathes to 
B all his shares in joint stock companies; B refuses to accept the shares in (y). He forfeits the shares 
in (x). 

“123. Where a will contains two separate and independent bequests to the same person the legatee 
is at liberty to accept one of them and refuse the other, although the former may be beneficial and the 
latter onerous. 

Illustration 

A, having a lease for a term of years of a house at a rent which he and his representatives, are 
bound to pay during the term, and which is higher than the house can be let for, bequeathes to B the 
case and a sum of money. B refuses to accept the lease. He will not by this refusal forfeit the money.” 

There is no provision in the Succession Act corresponding to the third paragraph of 
this section. The reason lies in the fact that acceptance is an essential element of a valid gift 
(see S. 122), whereas a bequest is valid independent of the acceptance thereof by the lega- 
tee. A person who has accepted a gift in his favour and, thus, completed the gift cannot 
repudiate his own act. In the case of a person incompetent to contract, however, the Legis- 
lature has in the third paragraph of the section provided an exception to the rule by giving 
such person an option, to repudiate his own act under particular circumstances. 

No such question of repudiation of the legatee’s own act arises in the case of bequest, 
inasmuch as a valid bequest does not depend upon its being accepted by the legatee. 


2. Scope of the section. 


As has been seen in Note 2 on S. 35 the doctrine of election is based on three broad 
principles: firstly, that every person who is affected by a legal instrument to dispose of 
property must be taken to intend all that he has expressed and that such intention must be 
given effect to secondly, that a man shall not be permitted to blow hot and cold with refer- 
ence to the same transaction; and thirdly, that he who receives advantage must bear the 
burden also; qui sentific commodum sentit debetet onus. This section is also based on the 
same principles.(1) Where a gift is in the form of a single transfer to the same person of 
several things of which one is, and the others are not, burdened by an obligation, prima 
facie the intention of the donor is that the gift shall go as a whole(2) and this intention must 
be given effect to by the donee.(3) The first paragraph accordingly provides that in such 


Section 127 — Note 2 
1. See AIR 1940 Lah 285 (288) (DB). 
2. (1883) 31 WR (Eng) 285 (285) : 22 Ch D 573 (577), Guthrie v. Walford. 
3. (1834) 40 ER 96 (97) : 3 Myl & K 252, Talbot v. Earl of Radnor. (A legatee of a leasehold property held 
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cases the donee can take nothing unless he accepts the gift fully. 


Where a gift is in the form of two or more separate and independent transfers to the 
same person of several things, it cannot be said prima facie that the donor intended that the 
gift should go as a whole.(4) The principles stated above do not, therefore, apply to such 
case and the donee can accept one of the gifts and refuse the other.(5) This is provided for 
in the second paragraph of the section. 


3. Gifts subject to conditions. 


The burden contemplated by the section is one that attaches to thing gifted, e.g., 
shares in a company, subject to heavy calls. This section does not apply where the thing 
gifted is itself not burdened by any obligation, but the instrument of gift imposes a condi- 
tion that the donee should discharge certain liabilities. In such cases, the donee accepting 
the gift will take it subject to the condition and is bound to perform the condition.(1) This, 
however, is not by virtue of this section, but under general principles of law. 

Where there is an out and out transfer by way of gift followed by a direction to the 
donee to maintain the donor the latter direction is only a pious wish. On the other hand, if 
the gift deed starts with a statement that it is made with the object of providing for the 
maintenance of the donor and this statement is followed by the operative clause, the gift is 
subject to the liability to maintain the donor.(2) 

A condition in a gift deed by a father to his son providing that the son should 
maintain the deceased father’s dependants is valid and enforceable. Thus, the son would be 
bound to maintain his issueless step mother under the express terms of the gift deed.(3) 

Where a house is the only subject of gift and the donee is required to hold the same 
to the use of the donee, her heirs, executors, administrators or assignees absolutely for ever, 
it cannot be construed as conferring any simultaneous interest in the heirs, executors, etc. 
with respect to the use or occupation of the property. Section 127 does not apply to such a 
case.(4) 

It is not correct to say that an obligation attached to a gift is void and can always be 
ignored.(5) 
4. Onerous gift to disqualified person. 
It has been seen in Note 8 on S. 7, that a person incompetent to contract cannot trans- 


by the testator at a higher rent than it could be let after his death cannot respect the gift of the property and 
retain an annuity under the will but must carry out the intention of the testator.) 


4. (1860) 1 John & H 1 (12, 13) : 128 RR 242, Warren v. Rundall. 


5. (1857) 3 Sim & G 468 (474) : 107 RR 149, Mofet v. Bates ** (1804) 32 ER 706 (709) : Ves 525 (534), 
Andrew v. Trinity Hall Cambridge. 


Section 127 — Note 3 


1. AIR 1933 Cal 488 (489) (DB) ** AIR 1925 Nag 29 (30) ** (1828) 38 ER 885 (887) : 4 Russ 478, 
Messenger v. Andrews. (Bequest with a condition to pay debts of the testator — The legatee accepting the 
bequest must pay the debts.) ** 1830 Taml 393 (396) : 32 RR 302, Attorney General v. Christ's Hospital 
** (1856) 23 Beav 33 (39) : 113 RR 20, Gregg v. Coates. 


2. AIR 1952 Trav-Co 47 (50) : ILR (1951) Trav-Co 175 (DB). 
3. AIR 1987 Cal 368 (370). 

4. 1976 All WC 265 (267). 

5. 1991 (2) Cal HN 481 (487). 
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fer property but can be a transferee of property. The third paragraph of this section shows 
that even a gift subject to a burden can be accepted by a person incompetent to contract 
without the intervention of a guardian.(1) But inasmuch as the incompetency of a person to 
contract prevents him from creating obligation as against himself, the law has reserved to 
him an option, on his becoming competent to contract, to repudiate his acceptance. If then 
he does repudiate his acceptance, he will of course have to return to the donor the thing 
gifted. If not, he will be bound to fulfil the obligation by which the gift is burdened. 

The gift is complete from the moment of its acceptance. It is not in abeyance until the 
donee becomes competent to contract. Thus, the fact that the donee, after accepting the gift, 
die before becoming competent to contract, will not affect the completeness of the gift.(2) 

Until the donee actually repudiates his acceptance of the gift, he will be liable to fulfil 
the obligation imposed by the gift.(3) 

The section implies that the donee, if a minor, has the option of accepting or repudiat- 
ing the gift when he attains majority and till then the gift is to be regarded as complete. 
Hence, the revocation of this gift in favour of a minor effects before he attains majority is 
not effective.(4) 

5. Effect of acceptance of onerous gift. 

Once onerous gift is accepted the donee becomes bound to fulfil the obligation by 
which the property gifted is burdened.(1) 

Where shares are transferred to a minor and he receives dividend during minority, he 
cannot repudiate the transfer after attaining majority.(2) 


Universal donee. : aes i ` 
128. Subject to the provisions of section 127, where a 


gift consists of the donor’s whole property, the donee is personally liable for all the 
debts due by ^[and liabilities of] the donor at the time of the gift to the extent of the 
property comprised therein. 

[A] Inserted by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), S. 60 (1-4-1930). 


Section 127 — Note 4 


1. 1964 Jab LJ 575 (580). (An onerous gift may be made in favour of a minor.) ** AIR 1916 Nag 55 (55) : 
13 Nag LR 18. 


[See also AIR 1957 Andh Pra 1012 (1014) : 1955 Andh WR 944 (DB). (Gift of undivided share by a 
coparcener in favour of his minor wife and mother — Since a minor is not incapacitated by law from 
receiving a gift of this nature it could not be held to be void ab initio.)] 


Also see S. 122, Note 7. 
2. (1897) 20 Mad 147 (148) (DB). 
3. AIR 1937 Oudh 517 (520) (DB). 
4. (1947) 52 Mys HCR 187 (203) (DB). (20 Mad 147, Rel.on.) 
Section 127 — Note 5 
1. AIR 1937 Oudh 517 (520) (DB) ** AIR 1936 Oudh 47 (48) (DB). 
2. 1974 Tax LR 2194 (2196) (Cal). 
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Synopsis 
. Legislative changes. 5. Liability of universal donee. 
Scope of the section. 6. Muhammadan law. 


. “Where a gift consists.” 
. “Of the donor’s whole property.” 


7. Onus of proof. 


1. Legislative changes. 
The words “and liabilities of’ have been newly added by S. 60 of the Transfer of 
Property (Amendment) Act, 1929 (XX of 1929). The reason for the addition has been 
given by the Special Committee as follows. 


“The scope of this section is made clear by the addition of the word “liabilities” after the word 
“debts.” A donee should be liable to the extent of the property in his hands not only for the debts of 
the donor, but also for his other liabilities.”(1) 

2. Scope of the section. 

Where the whole extent of a right which A has, is transferred to B, the translative 
fact is called a succession and B is said to succeed to the right of A.(1) A universal succes- 
sion takes place when the sum total of a man’s rights and liabilities, called in Roman law, 
universitates juris, is transferred to another. The Roman law recognised many forms of 
universal succession under which the whole of a man’s property, whether consisting of 
rights in rem or rights in personam or of both combined, passed to another, and with the 
property or assets, bona activa, passed also the liabilities, bona passiva.(2) Under English 
law, a universal succession is recognised only in the case of death or bankruptcy of a 
person or the confiscation of his estate by the State. It cannot be brought about by the act of 
parties. This section is a departure from the English law in that it recognises a univeral 
succession by gift. , 

The object of this section, like that of S. 53 is to prevent the rights of creditors from 
being defeated by their debtors disposing of their properties. But there are important differ- 
ences between the two provisions. 

(1) Section 53 deals with a transfer of immovable property by a debtor, whereas this 

section deals with gifts of both moveable and immovable property. 

(2) Section 53 deals with transfers made with intent to defeat or delay creditors, 

whereas this section does not require any such intention. 

(3) Under S. 53 the transfer itself is voidable at the option of the creditor or creditors 

defeated or delayed, whereas under this section the gift cannot be avoided but the 

creditors can recover their debts from the donee. 


As the Law Commissioners observed in their Report of 1879 : 


Section 128 — Note 1 
1. See the Report of the Special Committee. 


[See also 1962 Raj LW 455 (457). (The words ‘and liabilities’ were added presumably to give a broader 
base to the obligation devolving on the universal donee.)] 


Section 128 — Note 2 
1. Holland, Jurisprudence, 6th Edition., page 141. 
2. Holland, Jurisprudence, 6th Edition. page 142. 
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“Gifts of one’s whole property to a relation or friend are not uncommon before an execution or in 
anticipation of insolvency. For such cases of fraud S. 53 of the revised bill would provide when the 
property is land. But a universal gift may conceivably be honest and comprise moveable property. It 
should therefore, we think, be specially provided for.” 

This section is also in accordance with the principle enunciated by the maxim of 
equity, qui sentit commodum sentire debetet onus (he who derives the advantage ought to 
sustain the burden). The rule embodied in this section is not a rule of mere legal technical- 
ity but is based on canons of natural justice, morality and public policy.(3) There is no 
compulsion on the donee to accept a gift made to him. If he finds that the property is 
burdened with too many debts he is free to reject the gift. But if he accepts the entire assets 
of the donor, it is only just and equitable that he should share the liabilities of the donor.(4) 

The principle of this section applies to gifts which took place before the Act was 
applied to Marwar.(5) 

3. “Where a gift consists.” 

A gift is clearly different from a trust. In a trust, the trustees get no benefit for them- 
selves and even if the deed of trust comprises all the property of the author of the trust, the 
trustees would not be liable personally for the debts of the author of the trust.(1) 


A surrender by a Hindu widow in favour of the next reversioner is not a transfer of 
property.(2) It is, therefore, not a gift by the surrender and this section cannot apply to such 
a transaction.(3) But the mere fact that the word “surrender” is used in an instrument is not 
conclusive on the question. It may really be a gift, under the guise of a surrender. Thus, 
where a Hindu widow purported to surrender her interest in favour of a person who was not 
the next reversioner jointly with the next reversioner, it was held that the transaction was 
really a universal gift within the meaning of this section, and not merely a surrender as 
contemplated by the Hindu law.(4) In the undermentioned case.(5) the High Court of Calcutta 
has, however, assumed that a surrender by a Hindu female in favour of her next reversion- 
ers is a universal gift within the meaning of this section. It is submitted that this view is not 
correct. But the actual decision in the case holding the reversioners liable for the debts of 
the surrenderer, may be supported independently of this section, on the ground that they 
had expressly undertaken to pay such debts. 

4. “Of the donor’s whole property.” 


The section applies only where the gift is of the donor’s whole property. If any portion 


3. 1962 Raj LW 455 (457). 
4. AIR 1933 All 146 (147). 

See also the Report of the Second Law Commission, 1879. 
5. 1962 Raj LW 455 (457). 

Section 128 — Note 3 

1. AIR 1939 Oudh 161 (174) : 14 Luck 548 (DB). 
2. AIR 1961 Mad 291 (292) : (1962) 1 Mad LJ 224. 

See Note 4 on S.5. 
3. (1936) 161 Ind Cas 412 (414) (Nag). 
4. (1936) 161 Ind Cas 412 (414) (Nag). (Surrender in favour of daughter and her son.) 
5. AIR 1937 Cal 226 (228, 229). 
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of the donor’s property is excluded from the gift the section will not apply, no matter what 
the value of the property excluded is or whether it is movable or immovable property.(1) It 
is also irrelevant for the purpose of the section whether the property is transferable or 
not.(2) The word “property” is the most comprehensive of all the terms which can be used, 
as it is indicative and descriptive of every possible interest which a person can have. It is in 
this comprehensive sense that the word “property” is used in this Section.(3) Thus, where a 
person owns two sets of properties, in one of which he has a limited interest and in the other 
he has an absolute interest, a gift of the latter property alone does not make the donee a 
universal donee within the meaning of this Section.(4) It was held in the undermentioned 
case,(5) where after a gift of the whole of the properties of the donor, there was a compro- 
mise between the donor and the donee, whereby the former was given back a land for 
which he was to pay rent to the donee, and which was to return to the donee in the event of 
the donor dying without issue, that this fact did not prevent him from being a universal 
donee. Mukherji, J., rested his decision on the fact that “for all practical purposes the 
applicant holds the entire property of Kumar Singh (donor).” The decision may also be 
supported on the ground that transactions subsequent to the gift will not affect the nature of 
the gift when made. 


5. Liability of universal donee. 


The liability of a universal donee under this section is similar to that of the legal 
representative of a deceased person in respect of the liabilities of the latter, under Ss. 50 and 
52 of the Code of Civil Procedure. It is limited to the extent of the property received by 
him.(1) The words “personally liable............. to the extent of the property comprised therein” 


Section 128 — Note 4 

1. (1967) 2 Andh WR 499 (500) ** 2002 (2) Mad LW 263 (266). (Application under O. 21, R. 58 of Civil 
P.C. — Claim by appellant that judgment-debtor who was her husband had other properties and attach- 
ment should not be effected in respect of property which was settled on her — No oral evidence to that 
effect — Concurrent findings that settlement deed itself was executed only to defraud and delay creditors 
— Cannot be interfered.) ** AIR 1954 All 770 (771) (DB). (Where under the deed of gift A gifted to Ba 
1/54th share of the property and he remained owner of the 1/54th share that he had purchased the fact that 
B got his name mutated over the entire 1/27th share would not make him a universal donee.) ** AIR 1930 
All 180 (182) (DB) ** AIR 1932 Oudh 40 (43) : 7 Luck 411 (DB) ** AIR 1928 All 500 (502) : 50 All 818 
(DB) ** AIR 1941 Oudh 205 (210) (DB). (Donor retaining equity of redemption in property other than 
gifted and owning house and movables — Donee is not universal donee.) 

[See however AIR 1944 Nag 225 (227) : ILR (1945) Nag 194 (DB). (A donee of almost all the property 
of the donor who retained only a very insignificant part for her maintenance, is a universal donee.)] 

2. (1967) 2 Andh WR 499 (500). 

3. (1967) 2 Andh WR 490 (501). (Life interest of a Hindu female in property not gifted amounts to property 
— Section 128 held not applicable.) 

4. (1967) 2 Andh WR 499 (500). (Donor having two items of properties — In one she had life interest while 
the other was her Streedhana — Gift of latter to her daughter — Daughter not a universal donee.) ** AIR 
1961 Mad 291 (292) : (1962) 1 Mad LJ 224. (Widow having limited interest in one item of property of her 
husband and Streedhana property in other item — Surrender of both items in favour of daughter — 
Operates as gift of only latter property — Daughter not universal donee.) 

5. AIR 1933 All 146 (147). 

Section 128 — Note 5 

1. AIR 1964 Mad 78 (79, 80). (Decree against the donor prior to his death — Decree-holder can proceed 
against property in the hands of donee in execution of his decree — Fresh suit for establishing such right 
not necessary.) ** AIR 1933 All 146 (147) ** AIR 1935 Oudh 432 (432, 433) : 11 Luck 199 (DB) ** AIR 
1940 Lah 285 (288) (DB) ** AIR 1928 All 234 (235) (DB). 
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show that the liability is to be enforced in the first instance against the property received 
under the gift, but that if the donee has disposed it of to any extent, for purposes other than 
the discharge of such liability, it is to be enforced against the donee personally. 

A universal donee being a legal representative of the donor takes the estate of the 
donor subject to his liabilities because Section 128 fastens the liability upon the universal 
donee in respect of all debts due by the donor at the time of gift though such liability is 
confined only to the extent of the properties comprised in the gift. Thus, a money decree 
obtained by a creditor against a universal donor can be executed against the properties in 
the hands of the universal donee though the donee was not impleaded as a party to the suit 
and the donor is still alive.(2) 

In the case of a universal donee, the liability is fastened statutorily on the universal 
donee by S. 128. It is not necessary to establish fraud in order to fasten the liability on the 
universal donee.(3) 

The liability under this section is independent of any condition expressed in the gift 
that the donee should pay the debts of the donor.(4) Where such a condition is expressed in 
the instrument of gift (which need not be of the donor’s whole property), the donee will be 
bound, if he accepts the gift to pay the debts, and this liability is not limited to the extent of 
the property received by him.(5) 

A universal donee cannot escape liability by reason merely of the fact that the donor 
has, after the date of the gift, made part payments towards the debt or acknowledged it, and 
thus, kept the debt alive.(6) 

In the undermentioned case(7) where the donor owed two debts to the same person, 
one a mortgage debt and the other an unsecured debt and the donee of the whole of the 
donor’s property sought to redeem the mortgage-debt only, it was held that the mortgagee 
was entitled to tack on the unsecured debt also to the mortgage-debt and claim that both 
should be paid. 

Where, after a valid gift of his whole property, the donor was adjudicated an insol- 
vent, it was held that the fact that the donee was liable for the debts of the insolvent would 
not authorise the Court acting under S. 4 of the Provincial Insolvency Act, to sell the prop- 
erties in the hand of the donee for payment of the debts.(8) 

Anything done or to be done by a universal donee under a transfer in the form of the 
mere management of the properties transferred sp as to save them from the liabilities stand- 
ing against the transferor at the time of transfer cannot in law amount to valuable consider- 
ation as contemplated by the expression quid pro quo or within the meaning of S. 53, 
Provincial Insolvency Act. The obligation, therefore, in law arising under S. 128 against a 


2. AIR 1978 Andh Pra 173 : (1978) 1 Andh WR 330. 
3. AIR 1976 Andh Pra 401 : (1978) 2 Andh WR 63. 
4. See AIR 1944 Nag 225 (227) : ILR (1945) Nag 194 (DB). 
5. (1828) 38 ER 885 (887) : 4 Russ 478. 
See also Note 3 on S.127. 
6. (1912) 17 IC 619 (620, 621) (DB) (Mad) ** 1937 Mad WN 395 (396). (Renewal of pronote after gift.) 
7. (1883) 7 Bom 101 (106) (DB). 
8. AIR 1930 Pat 305 (306) (DB). 
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universal donee is not a valuable consideration at all for the transfer made to the donee.(9) 


Where a Hindu widow gifts her whole property to her reversioners, who make a part 
payment towards the mortgage-debt of the donor, the universal donees cannot take advan- 
tage of the widow’s death and challenge the mortgage as reversioners. The reason is they 
do not succeed to the property as reversioners: the property was theirs before the death of 
the widow.(10) 


The fact that the donor is earning salary would not mean that the whole property is not 
transferred by him because the donor cannot alienate his salary by way of a gift. Where a 
donor effects a transfer of the whole of his property other than the salary which he was 
earning, the donee would be a universal donee within the meaning of Section 128.(11) 

The right of a creditor to follow the properties in the hands of a universal donee is a 
right which has to be exercised by a suit. That right cannot be exercised merely by levying 
execution against the properties in their hands under a judgment obtained against the do- 
nor.(12) 

See also the undermentioned case.(13) 

Position of universal legatee compared with that of universal donee: As far as the 
liability is concerned the position of a universal legatee and that of a universal donee are 
practically the same. In the case of a universal donee it was necessary to provide for his 
liability under this section as otherwise in case of personal liabilities where the persons 
making the gift were still alive, the transferee by gift of his property would escape all 
liability. It was not necessary to make a similar provision in the Succession Act where the 
estate of the deceased must be deemed to be the balance after all the liabilities are paid 
up.(14) 

6. Muhammadan law. 

By virtue of S. 129 this section does not affect any rule of Muhammadan law. But 
there is no rule of Muhammadan law in conflict with this section. The section will, there- 
fore, apply to gifts by Muhammadans or in favour of Muhammadans.(1) 

A hiba-bil-ewaz i.e. a gift for consideration is really not a gift at all and consequently 
this section has no application to such gifts.(2) 


9. AIR 1955 Pat 458 (466) : 34 Pat 440 (DB). 
10. AIR 1944 Nag 225 (227, 228) : ILR (1945) Nag 194. 
11. AIR 1976 Andh Pra 401 : (1978) 2 Andh WR 63. 


12. AIR 1952 Trav-Co 23 (29) : ILR (1951) Trav-Co 357 (DB). (The decree-holder’s rights cannot be any the 
higher because the donees happen to be, under the personal law, heirs of the judgment-debtor.) 


13. 1962 Raj LW 455 (457, 458). (Sale of property by donor — Vendee paying consideration — Donor gifting 
away all his property subsequently — Sale set aside after gift — Liability of donor to pay back the 
consideration arose before the date of the gift when he took the sale price and the same passed on to the 
universal donee.) 


14. AIR 1945 All 433 (439) : ILR (1946) All 1 (DB). 
Section 128 — Note 6 


1. AIR 1976 Andh Pra 401 : (1978) 2 Andh WR 63 ** AIR 1930 Oudh 268 (270) (DB) ** AIR 1935 Oudh 
432 (433) : 11 Luck 199 (DB). 


2. AIR 1927 Oudh 176 (176) (DB). 
[Vol. 3] 7 T. P. Act/53 
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7. Onus of proof. 
The onus of showing that a transaction in favour of a particular person is a universal 
gift so as to render him liable under this section, is on the person setting it up.(1) 


Saving of donations 129. Nothing in this Chapter relates to gifts of move- 
mortis causa and Mu- able property made in contemplation of death, or shall be 
haniiadan tagy deemed to affect any rule of Muhammadan law “[* * *]. 


{A} The words and figures “or, save as provided by Section 123 any rule of Hindu or Buddhist law” were 
omitted by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), S. 61. 


Section 129 has been extended to all areas of Delhi Territory to which it was not extended earlier w.e.f. 1- 
12-1962-See Gaz. of India, 17-11-1962, Pt. Il, S. 3(ii), P. 1852 (G.S.R. 1817). > 


Synopsis 
1. Legislative changes. 3 4. Hindu and Buddhist law — Gifts in contempla- 
2. Scope of the section. tion of death. 
3. Gift in contemplation of death. 5. “Any rule of Muhammadan law.” 


1. Legislative changes. 


The words “‘or, save as provided by S. 123, any rule of Hindu or Buddhist law” were 
omitted from the original section, by S. 61 of the Transfer of Property (Amendment) Act, 
1929 (XX of 1929). The reasons for the omission were stated by the Special Committee: 

“Apart from the provisions of S. 123, S. 129 saves all rules of Hindu and Buddhist law relating to 
gifts. The provisions of Chapter VII relating to gifts are based on general Principles and do not 
conflict with the rules of Hindu or Buddhist law. The Government of Burma does not object to the 
omission of the word Buddhist from the section. We propose to omit the reference to Hindu and 
Buddhist law.” 


See also the undermentioned case.(1) 
2. Scope of the section. 

_ This section saves from the Operation of the provisions of this chapter gifts in contem- 
plation of death and declares that such provisions shall not affect, any rule of Muham- 
madan law. Where there is no rule of Muhammadan law inconsistent with any of the provi- 
sions of the chapter, those provisions will directly apply even where the transaction is 
between Muhammadans.(1) Section 129 makes it clear that only if there is rule of Moham- 


en 
Section 128 — Note 7 

1. AIR 1928 All 500 (502, 503) : 50 All 818 (DB). 
Section 129 — Note 1 


1. AIR 1931 Oudh 14 (14): 7 OWN 953 (DB). (Case before amendment of 1929.) ** AIR 1927 Oudh 278 
(283). (Unless there is conflict between the T.P. Act and Hindu law, former applies to Hindus — Case 
before the amendment of 1929.) 


Section 129 — Note 2 


T.P. Act.) ** (1909) 13 Cal WN 160 (162) (DB). (This section excepts only gifts without consideration 
from the operation of the chapter on gifts.) 

[See also (1933) 14 Pat LT 599 (600, 601) (DB). (Sec. 128 did not apply to gifts under Mohammadan law 
for consideration.) ] 
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medan Law, the provisions of Chapter VII which relate to gifts would not affect such a 
rule.(2) But where a rule of the Muhammadan law is in conflict with any provision in this 
chapter, the former will prevail over the latter.(3) After amendment in 1929 in Section 129, 
the operation of the provisions of Chap. VII have been excluded in regard to gifts made by 
persons professing Muslim faith and made under that law. There is also no justification for 
making any distinction between secular Law, regarding the making of gifts, are satisfied, 
the gift is valid notwithstanding the fact that it is oral and without any instrument. If there 
is a contemporaneous document it should be registered. But if the gift is antecedent and the 
deed is subsequent merely evidencing the past transaction, it does not require registration, 
because it does not by itself make or complete the gift.(4) Where the document was in- 
tended to convey the right, title and interest of donor in the property to his wife both by way 
of ‘Mehar’ and for her future maintenance, the said document could not be considered as a 
memorandum of things already transacted and, therefore, it would require registration.(5) 


Section 129, T. P. Act excludes the rule of Mahommedan law from the purview of 
Section 123 which mandates that a gift of immovable property must be effected by a regis- 
tered instrument as stated therein.(6) 


In case of gift under Muslim Law requirement of gift being in writing and to be 
registered u/S. 123 of T.P. Act will not apply. However, where gift was of shares of donor in 
immovable property, provisions of S. 17 of Registration Act is independently attracted 
notwithstanding the provisions of S. 129 of T.P. Act.(7) 


This section has no application to a transfer by way of gift governed by S. 130 which 
occurs in Ch. 8 of the Act.(8) 


A State Government has, under S. 1 of the Act, power to extend any part of this Act, 
to any territory under its administration, to which the Act did not originally apply. But the 
State Government cannot under that provision extend particular sections of the Act so as to 
give them an operation different from that which they have in the Act itself read as a whole. 
Where it was argued, that the Burma Government had extended only S. 123 of the Act to 
Burma and not S. 129 and that, therefore, even a gift by a Muhammadan was governed by 
S. 123 of the Act their Lordships of the Privy Council observed(9) : 

“The power to extend any part of the Act to Burma did not authorise the Local Government to 
extend particular sections of the Act so as to give those sections a different operation from that which 
they had in the Act itself read as a whole and to abrogate in the area to which the extension applied a 
tule of Muhammadan law till then in force there as to which the Legislature had expressly provided 
that it was to remain unaffected by the Act.” 


2. AIR 1978 Andh Pra 401 : (1978) 2 Andh WR 63. 


3. AIR 1967 Ker 130 (131) : 1966 Ker LT 928 (DB) ** AIR 1952 Hyd 3 (5) : ILR (1952) Hyd 7 (DB). 
(Transfer of immovable property in lieu of dower — It is a simple gift and formalities laid down by S.123 
are not applicable.) ** (1934) 147 Ind Cas 504 (505) (DB) (Pat). 


4. AIR 1975 Andh Pra 271 (273). (AIR 1972 Ker 27, Dissented from.) 
. ILR 2002 (1) Kar 369 (389) (DB). 


6. AIR 1984 Gauhati 41 ** 2005 (2) All WC 1342 (1346). (S. 129 does not exempt the written gift deed 
executed by a Mohammedan, from registration.) 


7. 2009 (1) AIR Kar R 500. 
. ILR (1964) Guj 452 (461, 462) (DB) ** AIR 1917 Mad 20 (26) : 4 Mad LW 339 (DB). 
9. AIR 1927 PC 22 (23) : 54 Ind App 23 : 5 Rang 7. 
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It may be noted that this section has been, by a notification dated 18th November, 
1940, extended to the areas within the jurisdiction of the Delhi Municipal Committee, the 
New Delhi Municipal Committee, the Notified Area Committee, Civil Lines and the Noti- 


fied Area Committee, Fort. (10) 

Section 19 of Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958 
dealing with the question of termination of tenancy along with some other provisions of 
Act, operates upon lands exempted under Sec. 193 of that Act.(11) This section is not hit by 


Art. 14 of the Constitution. (12) 
Section 129, T. P. Act is valid as read in the light of Part III of the Constitution.(13) 


3. Gift in contemplation of death. 


A gift in contemplation of death is known in the Roman Civil law as donatio mortis 
causa. Such gifts are now governed entirely by the Succession Act, 1925. Section 191 of 
that Act provides as follows: 

“(1) A man may dispose, by gift made in contemplation of death, of any moveable property which 
he could dispose of by will. 

(2) A gift is said to be made in contemplation of death where a man, who is ill and expects to die 
shortly of his illness, delivers.(1) to another the possession of any moveable property to keep as a gift 
in case the donor shall die of that illness. 

(3) Such a gift may be resumed by the giver; and shall not take effect if he recovers from the 
illness during which it was made; nor if he survives the person to whom it was made.”(2) 

A gift of the above nature is the middle point between a gift inter vivos and a legacy.(3) 

“It is like gift inter vivos in presupposing an immediate increase in the potentiality of the donee by 
the donor, and hence, sharply distinguishes itself from the legacy. But added to this distinctive mark 
is another which not less sharply distinguishes it from the ordinary donation and approximates it to 


the legacy- that of being actually perfected by the death of the giver.”(4) 
A gift in expectation of suicide cannot be said to be one made in contemplation of 
death for the purposes of this Section.(5) 


———— eae 


10. See 'Gazette of India' Part I, dated 23rd November, 1949, Notification No. 61 of 1940. 
11. 1980 Mah LJ 699 (706, 707) : ILR (1982) Bom 316. 
12. AIR 1963 Pat 229 (233) (DB). 
13. AIR 1972 Ker 27 (33, 34) : 1971 Ker LT 684. 
Section 129 — Note 3 
s (1874) 18 Eq 474 (485) š 43 LJ Ch 617 : 30 LT 752 : 22 WR (Eng) 729, Moore v. Moore. (Gift of deposit 
note is a good donatio mortis causa.) ** (1868) 6 Eq 198 (200) : 37 LJ Ch 633, Hewit v. Kaye. (Delivery 
of the donor's cheque — Cheque not presented to be cashed in donor's lifetime — Not a good donatio 
mortis causa.) ** (1827) 1 Bligh (NS) 497 (543). 4 ER 958. Duffield v. Eleves. (Mortgage security deliv- 
ered — Good donatio mortis causa.) ** (1789) 2 Bro CC 612 (613) : 1 Ves Jun 407 : 29 ER 337, Hill v. 
Chapman ** (1793) 2 Ves Jun 111 (116): 30 ER 548, Tate v. Hilbert ** (1880) 43 LT 117 (119) : 15 Ch D 
651 : 50 LJ Ch 30, In re Mead: Austin v. Mead. 
2. (1896) 2 QB 283 (286, 288) : 65 LJ QB 587, Cain v. Moon ** (1921) 1 Ch 343 (348) : 90 LJ Ch 192: 124 
LT 500. In re Korvine's Trust; Levashroff v. Block ** (1871) 6 Mad HCR 270 (273, 274) (DB) ** (1869) 
3 Beng LR (OC) 113 (121, 122) (DB). (Per Sir Barnes Peacock CJ.) 
3. (1871) 6 Mad HCR 270 (278) (DB). 
4. (1871) 6 Mad HCR 270 (276) (DB). 
5. 1925 Ch 553 (555) : 95 LJ Ch 204 : 133 LT 465, Inre Dudman; Dudman v. Dudman ** (1896) 2 Ir R 204, 
Agnew v. Befast. 
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Whatever strictness is required in the proof of a testamentary disposition is at least 
equally required in cases of gifts in contemplation of death.(6) 

4. Hindu and Buddhist law — Gifts in contemplation of death. 

Under the strict Hindu law, a gift or a gratuitous contract made by a person afflicted 
with an incurable distemper is void. The incapacity is attached to the mind agitated with 
fever, anger or lust or the pain of an incurable disease.(1) The idea is that under the above 
circumstances a person cannot form a rational estimate as regards the consequences of his 
action.(2) But this strict rule of Hindu law was never followed in practice. In the 
undermentioned case.(3) Mr. Justice Holloway held that a gift even during a mortal illness 
was valid provided it fulfilled all the requisites of a valid gift under the Hindu law, He 
observed: 

“To allow a gift in form of a will to be valid and deny that validity to one much nearer the nature 
of a gift inter vivos, would be logically impossible. To reject the nearer and accept the more remote 
cannot, certainly, be vindicated.” 

Under the Buddhist law also a death-bed gift was invalid,(4) the underlying idea of 
the rule being that if such gift is recognised it would enable Buddhist to defy his own 
personal law and practically to dispose of his property by methods which in effect would be 
equivalent to and operate as a will.(5) 

These cases are now of no importance in view of the amendment of the section by the 
omission of the words “or, save as provided by S. 123, any rule of Hindu or Buddhist law” 
and also by the enactment of S. 191 of the Succession Act, 1925. 

5. “Any rule of Muhammadan law.” 


As to the rules of Muhammadan law governing gifts, see Mulla’s Principles of 
Mahomedan Law. 

The provisions of the Succession Act, 1925, relating to gifts in contemplation of death 
do not apply to Muhammadans. As to the rules of Muhammadan law relating to such gifts 
(known as marz-ul-maut), see Mulla’s Principles of Mahomedan Law. 

In some States the Muhammadan law of gifts has been specifically declared by State 
Acts to be applicable as between Muhammadans.(1) In cases where there is no such legisla- 


6. (1866) 11 Moo Ind App 139 (168) : 10 Suth WR PC 3 (PC). 
Section 129 — Note 4 
1. (1871) 6 Mad HCR 270 (277) (DB) ** (1902) 4 Bom LR 883 (890). (A Hindu father cannot, on the point 
of death, make gifts to his children out of joint family, as the power to make gifts or presents must be 
confined to such occasions as are usual and to such presents as are customary.) 
[See AIR 1925 Oudh 383 (384). (The principles of the Muhammadan law of Marz-ul-maut are not appli- 
cable to the Hindu law — Under the Hindu law a deed of gift made by a person during disease is valid.)] 
2. AIR 1938 Cal 157 (159) (DB). 
3. (1871) 6 Mad HCR 270 (278) (DB). 
4. AIR 1915 Low Bur 122 (123) ** AIR 1929 Rang 243 (244) (DB) ** AIR 1919 Low Bur 47 (47) (DB) ** 
AIR 1932 Rang 104 (106) : 10 R 224. 
5. AIR 1932 Rang 104 (106) : 10 R 224. (Under Buddhist law a person could not dispose of his property by 
will — A death-bed gift on the analogy of will was treated invalid.) 
Section 129 — Note 5 
1. See Bengal, Agra and Assam Civil Courts Act (12 of 1887), S.37. 
M.P. Laws Act (20 of 1875), S.5. 
Oudh Laws Act (18 of 1876), S.3. 
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tive declaration, the Muhammadan law of gifts is applied as being in accordance with 
justice, equity and good conscience. There is a difference of opinion as to whether the “rule 
of Muhammadan law” referred to in this section, refers to the rules of Muhammadans spe- 
cifically declared by the Legislature to be applicable to Muhammadans or whether it in- 
cludes also the rules which are applied as being in accordance with justice, equity and good 
conscience. In Ma Asha v. B. K. Haldar,(2) it was held by a Full Bench of the High Court of 
Rangoon that S. 129 did not except from the operation of the chapter those rules of Mu- 
hammadan law which were applied by Courts only as being in accordance with justice, 
equity and good conscience. In a subsequent decision of the same Court in Maung Gyi v. 
Maung Saung,(3) Mr. Justice Leach, while feeling himself bound by Ma Asha’s case ob- 
served as follows: 


“The operation of S. 129, Transfer of Property Act, is not limited. It says that nothing in the 
chapter shall be deemed to affect any rule of Muhammadan law. It does not differentiate between 
tules of Muhammadan law made specifically applicable under a local statute and rules of Muham- 
madan law which can be applied on the ground that they are in accordance with justice, equity and 
good conscience. The intention of the Legislature in inserting S. 129 was to preserve the Muham- 
madan law of gifts so far as gifts by Muhammadans were concerned, and the section has, in my 
opinion, this effect. I consider that the Legislature could never have intended the section to apply 
only in cases where Muhammadan law was made expressly applicable by local statute, But the matter 
does not rest there. There are the decisions of the Pri vy Council in the cases to which I have referred 
and unanimity of opinion in the High Courts of India on the question. For these reasons I should have 
been prepared to hold that Muhammadan law applied without any restriction to gifts by Muhammad- 
ans in this Province, but I consider that I am bound by the decision in Ma Asha’s case. (4) 


See also the undermentioned cases.(5) 

Where the Muhammadan law was, under the Bengal Agra and Assam Civil Courts 
Act, 1887, declared applicable, it was held by the High Court of Patna, that this section did 
not affect any rule of Muhammadan law, so declared applicable.(6) 

The Muslim Personal Law (Shariat) Application Act 26 of 1937, now declares inter 
alia that in all matters of gift, the personal law of the Muhammadans shall be the rule of 
decision in cases where the parties are Muslims. This Act is applicable to the whole of India 
and renders the conflict of views above referred to, of little importance. 

It has been held by a Division Bench of Patna High Court that after the Shariat Act of 
1937, the Mohamedan Law of gift applies to non-agricultural property on account of S. 2 of 
that Act and to agricultural lands on grounds of justice, equity and good conscience.(7) 
Oral gift by Muslim is valid. S. 2 of Shariat Act does not abrogate rule of Mohammdan law 
as to gift of agricultural land.(8) In view of S. 129 of the T. P. Act, S. 26-A read with S. 12 
of the Bihar Tenancy Act do not impose a bar on a Mohammedan to transfer his occupancy 


aeee 
2. AIR 1936 Rang 430 (433) : 14 R 439 (FB). 
3. AIR 1937 Rang 240 (244) (DB). 
4. AIR 1936 Rang 430 (433) : 14 R 439. 


6. AIR 1963 Pat 229 (232, 233) (DB) ** AIR 1929 Pat 417 (419) (DB). 
7. AIR 1963 Pat 229 (232, 233) (DB). 
8. 2001 Rev Dec 282 (285) (All.) 
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rights by an oral gift. However, if the transfer is not made by a registered deed, the landlord 
would not be bound by it. The effect of S. 26-A and S. 12 is that transfer by way of oral gift 
will be binding as between the donor and the donee and their heirs etc. but the landlord may 
refuse to acknowledge such a transfer.(9) Oral gift of occupancy rights by a Mohammedan 
in contravention of S. 26-C of the Bengal Tenancy Act is invalid. Registered instrument is 
necessary.(10) 

In absence of any mode of gift in the U.P. Zamindari Abolition and Land Reforms 
Act, 1951, and in view of S. 129 of Transfer of Property Act, a bhumidhar belonging to 
Muslim community can transfer holding by making an oral gift, according to Moham- 
medan Law and S. 2 of Shariat Act, 1937 does not affect this Rule of Mohammedan law.(11) 

Where it is alleged that a Muslim donor had made a gift of the property orally, but the 
pleadings did not disclose any details of the oral gift nor the date on which it was made, 
given, subsequent conduct of the parties also showed that there would not have been any 
oral gift and the name of the donor was shown as owner in relevant records, explanation 
offered for giving oral gift was found untrustworthy, oral gift could not be said to have been 
proved.(12) 

“Hiba” of subject matter of whatever value need not be registered.(13) 

See Note 4 of S. 123, Note 3 of S. 124 and Note 6 of S. 128. 


CHAPTER VIII* 
OF TRANSFERS OF ACTIONABLE CLAIMS 
Transfer of actionable 130. (1) The transfer of an actionable claim ® [whether 
claims with or without consideration] shall be effected only by the 


execution of an instrument in writing signed by the transf- 
eror or his duly authorized agent, ©[* * *] shall be complete and effectual upon the 
execution of such instrument, and thereupon all the rights and remedies of the trans- 
feror, whether by way of damages or otherwise shall vest in the transferees, whether 
such notice of the transfer as is hereinafter provided be given or not: 

Provided that every dealing with the debt or other actionable claim by the 
debtor or other person from or against whom the tansferor would, but for such 
instrument of transfer as aforesaid, have been entitled to recover or enforce such 
debt or other actionable claim, shall (save where the debtor or other person is a 
party to the transfer or has received express notice thereof as hereinafter provided) 
be valid as against such transfer. 


(2) The transferee of an actionable claim may, upon the execution of such in- 


9. 1987 Pat LJR 934 (937). 
10. (1991) 95 Cal WN 648 (653). 
11. 2001 Rev Dec 282 (285) (All). 
12. 2000 AIHC 661 (665) (Mad). 
13. AIR 1989 Ker 148 (151) ** ILR (2002) 1 Kant 369 (453) (DB) ** AIR 1988 Kant 51 (56). 
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strument of transfer as aforesaid, sue or institute proceedings for the same in his 
own name without obtaining the transferor’s consent to such suit or proceedings 


and without making him a party thereto. 
Exception.— Nothing in this section applies to the transfer of a marine © or fire 
policy of insurance Pfor affects the provisions of section 38 of the Insurance Act, 


1938]. 
Illustrations 

(ij A owes money to B, who transfers the debt to C. B then demands the debt from A, who, not having 
received notice of the transfer, as prescribed in Section 131 pays B. The payment is valid, and C cannot sue A 
for the debt. 

(ii) A effects a policy on his own life with an Insurance Company and assigns it to a Bank for securing 
the payment of an existing or future debt. If A dies, the Bank is entitled to receive the amount of the policy 
and to sue on it without the concurrence of A’s executor, subject to the proviso in sub-section (1) of Section 
130 and to the provisions of Section 132. 

[A] This chapter was substituted for the original Chap. VIH by the Transfer of Property Act, 1900 (II of 
1900). Section 4. 

[B] Inserted by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), Section 62. 

[C] The words and figures “and notwithstanding anything contained in Sec. 123” were omitted ibid. 

[D] Added by the Insurance Act, 1938 (IV of 1938), Section 121. [26-2-1938]. 

[E] For transfer of marine policy, see Sections 52, 53 of the Marine Insurance Act. 1963 (XI of 1963), [1- 
8-1963]; for assignment and transfer of Insurance policy, see Insurance Act, 1938 (IV of 1938), Sec- 
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1. Legislative changes. 


(1) By the Transfer of Property Act, II of 1900, the whole of this chapter was substi- 
tuted for the original chapter on actionable claims. 


(2) Section 130 of the original chapter defined actionable claim and Section 131 
provided as follows: 

“No transfer of any debt or any beneficial interest in moveable property shall have any operation 
against the debtor or against the person in whom the property is rested until express notice of the 
transfer is given to him, unless he is a party to or otherwise aware of such transfer; and every dealing 
by such debtor or person not being a party to or otherwise aware of, and not having received express 
notice of, a transfer, with the debt or property, shall be valid as, against such transfer.” 

Illustration 
A owes money to B, who transfers the debt to C, B then demands the debt from A who, having no notice 
of the transfer, pays B. The payment is valid, and C cannot sue A for the debt.” 
By the Transfer of Property Act, II of 1900, the definition of actionable claim was 
taken over to S. 3, and a new S. 130 was introduced which ran as follows: 

“The transfer of an actionable claim shall be effected only by the execution or an instrument in 

writing signed by the transferor or his duly authorized agent and shall be complete and effectual upon 


the execution of such instrument, and thereupon all the rights and remedies of the transferor, whether 
by way of damages or otherwise, shall vest in the transferee, whether such notice of the transfer as is 


hereinafter provided be given or not.” 

By the Transfer of Property (Amendment) Act, XXX VIII of 1925, the words “not- 
withstanding anything contained in Section 123” were added after the words “authorised 
agent and” in sub-section (1). But by the Transfer of Property (Amendment) Act, XX of 
1929, those words were omitted and the words “whether with or without consideration” 
were inserted after the words “actionable claim” occurring in the beginning of the sub- 
section. (See Note 11.) : 

By Section 121 of the Insurance Act, IV of 1938, the following words and figures 
were added to the exception of the section: “or affects the provisions of Section 38 of the 
Insurance Act, 1938.” (See Note 23.) 

2. Scope of the section. 

This chapter enacts the general principles of law regarding transfers of actionable 
claims(1) and its principal provisions are presumably intended to discourage traffic in liti- 
gation.(2) 

As to what constitutes an actionable claim, see Section 3 and Notes 21 to 27 thereun- 
der. 

(A) English law 

Chose in action in English law are classified as legal or equitable according to the 
mode of procedure necessary for reducing them into possession.(3) Legal choses in action 
are those that can be recovered or enforced by action at law, such as a debt or a claim on a 


Section 130 — Note 2 


1. 1907 Pun Re No. 9, p. 46 (49) ** AIR 1938 All 544 (545) ** AIR 1930 Sind 77 (79) : 24 Sind LR 160 ** 
AIR 1924 Pat 551 (552) : 3 Pat 575 (DB) ** 1894 Pun Re No. 12, p. 21 (23). 


2. (1896) 18 All 265 (267) (FB). 
3. Halsbury, Laws of England, Vol. 4, p. 361. 
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policy of Insurance. Equitable choses in action, on the other hand, are those which were 
formerly enforced by a suit in equity and arise out of the property and rights in respect of 
which the Court of Chancery formerly had, and the Chancery division of the High Court 
now has, the exclusive or peculiar jurisdiction.(4) ; 

At Common Law originally a chose in action, except in cases of annuity, was not 
assignable.(5) This rule was broken in from time to time and several cases of assignment 
were recognised as valid.(6) Courts of equity, on the other hand, recognised, assignment of 
choses in action from the earliest times.(7) If the chose in action was equitable the assignee 
could sue in equity without joining the assignor as a party to his suit.(8) but if the chose in 
action was legal, the assignee was required to join the assignor either as a plaintiff or defen- 
dant to his suit in equity even when the assignment was absolute on the face of it. This was 
necessary in order, primarily, to bind him and prevent his suing at law and also to allow him 
to dispute the assignment if he thought fit. This was a fortiori the case when the assignment 
was by way of security or charge because the assignor, in that case had a right to redeem.(9) 
Further, the assignee could not give a valid discharge for the claim unless expressly em- 
powered by the assignor in that behalf.(10) 

In order to remove this state of affairs and to simplify the remedy in favour of the 
assignee and to protect the original debtor or other person from whom the assignor would 
have been entitled to claim the chose in action, sub-section (6) of Section 25 of the Su- 
preme Court of Judicature Act, 1873(11) provided as follows: 

“Any absolute assignment, by writing under the hand of the assignor (not purporting to be by way 
of charge only), of any debt or other legal chose in action, of which express notice in writing shall 
have been given to the debtor, trustee or other person from whom the assignor would have been 
entitled to receive or claim such debt or chose in action, shall be, and be deemed to have been, 
effectual in law (subject to all equities which would have been entitled to priority over the right of the 
assignee if this Act had not been passed), to pass and transfer the legal right to such debt or chose in 
action from the date of such notice, and all legal and other remedies for the same, and the power to 
give a good discharge for the same without the concurrence of the assignor : Provided always, that if 
the debtor, trustee or other person liable in respect of such debt or chose in action shall have had 
notice that such assignment is disputed by the assignor or anyone claiming under him, or of any other 


4. Halsbury, Laws of England, Vol.4, p. 362. 
5. Halsbury, Laws of England (Hailsham Edition), Vol. 4 Para 790 Footnote. 
6. Snell Principles of Equity, 11th Edn., p. 82. 


7. AIR 1925 Mad 753 (754) ** (1912) 14 Ind Cas 769 (772, 773) (Bom) ** AIR 1926 Cal 447 (448) (DB) 
** AIR 1924 Pat 551 (552) : 3 Pat 575 (DB) ** (1868) 9 Suth WR 243 (243) (DB) ** (1910) 5 Ind Cas 834 
(834) (DB) (Mad) ** AIR 1938 Sind 24 (28) : 32 Sind LR 640 ** (1749) 27 ER 1074 (1083) : 1 Ves Sen 348. 
Ryall v. Rowles ** (1749) 27 ER 1064 (1064) : 1 Ves Sen 311. Row v. Dawson ** (1789) 100 ER 517 (522) : 
3 TR 174, ‘Tatlock v. Harris** (1867) 36 LICP 173 (176) : LR 2 CP 305 : 15 LT 663. Gerard v. Levis ** 
(1838) 9 Sim 327 (332) : 59 ER 383 (385). Hammond v. Messenger ** (1898) 67 LIQB 484 (486) : (1898) 
1 QB 765, Durham Brothers v. Robertson. 


8. Halsbury, Laws of England. Vol. 4, p. 391 ** (1841) 160 LR 1054 (1067) : 4 Y & C Ex 405. Cator v. The 
Croydon Canal Co, ** (1827) 38 ER 694 (698) : 3 Russ 583 : 27 RR 127. Goodson v. Ellisson. 


9. Halsbury, Laws of England. Vol. 4 p.391 ** (1898) 67 LIQB 484 (486) : (1898) 1 QB 765. Durham Brothers v. 
Robertson ** (1910) 79 LIKB 664 (668) : 102 LT 29. Forster v. Baker ** (1884) 53 LIQB 222 (223, 224) : 12 
QBD 347. Burlinson v. Hall ** 1907 Pun Re No. 9 p. 46 (53). 


10. (1898) 67 LJQB 484 (486) : (1898) 1 QB 765. Durham Brothers v. Robertson. 
11. (1898) 67 LIQB 484 (486) : (1898) 1 QB 765. Durham Brothers v. Robertson. 


Transfer of actionable claims [S130N2] 843 


opposing or conflicting claims to such debt or chose in action he shall be entitled, if he thinks fit, to 
call upon the several persons making claim thereto to inter-plead concerning the same, or he may, if 
he thinks fit, pay the same into the High Court of Justice and in conformity with the provisions of the 
Acts for the relief of trustees.” 
(The sub-section has now been repealed and re-enacted with verbal changes in Sec- 
tion 136 of the Law of Property Act, 1925 Geo. V. C. 20.) 


Section 25 (6) of the Supreme Court of Judicature Act, however, did not create any 
new rights. It only afforded a new mode of enforcing old rights. It enabled the assignee to 
sue in his own name in a Court of law without the concurrence of the assignor. It did not 
make assignable choses in action which were not assignable in equity before. Nor did it 
impair the efficacy of equitable assignments which would previously have been valid.(12) 
So even after the passing of the sub-section equitable assignments are given effect to.(13) 


The words “debt or other legal chose in action” used in the sub-section mean “debt or 
right which the common law looked on as not assignable by reason of its being a chose in 
action but which a Court of equity dealt with as being assignable.(14) 


The actionable claim contemplated in the definition is what is known to English law 
as a “chose in action”, a chose, is a chattel personal, and is either in possession or in action. 
“Choses in possession” are movable chattels such as furniture, horses and generally all 
goods and merchandise. A “chose in action” is a right of proceeding in a Court of law to 
procure the payment of a sum of money, e.g. a bill of exchange, a policy of insurance, an 
annuity or a debt. An undivided share in partnership is a chose in action.(15) 

It will be noted that statutory assignment under the Act must be absolute and not by 
way of a charge(16) and must be in writing.(17) It takes effect only from the date of notice 


12. (1898) 67 LIQB 484 (486) : (1898) 1 QB 765, Durham Brothers v. Robertson ** (1884) 53 LJQB 280 
(282): 12 QBD 511. Walker v. Bradford Old Bank ** (1905) 74 LIKB 898 (902) : (1905) AC 454 : 93 LT 495. 
William Brandt's Sons and Co. v. Dunlop Rubber Co. ** (1902) 71 LIKB 949 (950), Associated Portland 
Cement Manufacturers, Ltd. v. Tolhurst ** (1902) 71 LJKB 712 (716) : (1902) 2 KB 427. Torkington v. 
Magee ** (1919) 88 LJ Ch 392 (397) : (1919) 2 Ch 104, In re Westerton ** AIR 1925 Mad 753 (754). 


13. (1905) 74 LIKB 898 (902) : 1905 App Cas 454, William Brandt's Sons and Co. v. Dunlop Rubber Co. 
14. (1902) 2 KB 427 (430) : 71 LJKB 712 (714) : 87 LT 304. Torkington v. Magee. 
15. (1975) 99 ITR 400 (DB) (Mad). 


16. AIR 1924 Mad 780 (781) : 47 Mad LJ 528. (Assignment of right to rents and other dues by A in favour of 
B for collection subject to trust that B should after retaining part of it pay the balance to A — It is an 
absolute assignment subject to trust (1891) 1 QB 737. Foll.) ** 1907 Pun Re No. 9 p. 46 (51). As to what 
amounts to absolute assignment see the undermentioned cases : ** (1898) 67 LIQB 484 (488) : (1898) 1 
QB 765, Durham Brother v. Robertson. (Sum assigned by way of security for certain advances untill the 
repayment of such advances — Assignment not absolute.) ** (1884) 53 LJQB 222 (223) : 12 QBD 347. 
Burlinson v. Hall, (Assignment by A to B upon trust that B should receive the debt and after deducting the 
amount due by A to B should pay the balance to A — Held, assignment was absolute.) ** (1884) 33 WR 
(Eng) 163 (164), Knill v. Prowse. (A borrowed money from B and gave him a letter addressed to his 
tenants to pay B rent until the order should be countermanded by B — Held, assignment was absolute.) ** 
(1889) 58 LIQB 459 (460) : 61 LT 229. Tancred v. Delagoa Bay Co. (Assignment of debt as security for 
advances made with a proviso for redemption and reconveyance on repayment of the advances creates 
absolute assignment.) ** (1881) 50 LJQB 437 (440) : 6 QBD 626, National Provincial Bank v. Harle. (An 
assignment of a mortgage debt to secure the repayment of a sum due from the assignor to the assignee was 
held not absolute but to be by way of charge only. Disapproved in (1889) 53 LJQB 459.) 


17. Halsbury, Laws of England, Vol. 4, page 371. 
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of the assignment to the debtor.(18) Further the assignee can sue in his own name for 
recovery of the claim. Apart from S. 130 there can be a transfer of actionable claim by an 
equitable assignment.(19) An equitable assignment need not be absolute.(20) or in writ- 
ing.(21) It takes effect from the date of the assignment, notice being necessary only for the 
purpose of binding the debtor.(22) 

The assignment of actionable claim takes effect from the date it is made. The effect of 
sub-sec. (1) of S. 130 is to confer without notice to the person who is liable to satisfy the 
claim, a legal title on the transferee to sue in his own name. The validity of assignment does 
not depend on notice to person liable to satisfy the claim. Right to recover damages from 
carrier for loss/damage to goods is an actionable right and when it is transferred to the 
insurer, he can sue the carrier without impleading the assignor either as plaintiff or defen- 
dant or without obtaining his consent.(23) Where on receiving compensation from Insur- 
ance Company for the damage/loss of goods by transporter, the insured executes document 
of subrogation in favour of the Insurer, it is not a document of conveyance as right of 
insured was mere right for damages. It is chargeable only as power of attorney under Art. 
42 (c) of the Stamp Act. 

The right to sue for damages is not an actionable claim. Actionable claims include 
claims recognised by the Courts as affording grounds for relief either (1) as to unsecured 
debts or (ii) as to beneficial interests in moveable property not in possession, actual or 
constructive whether present or future, conditional or contingent. 

Sale of a lottery ticket amounts to transfer of ‘actionable claim’. Definition of ‘goods’ 
in Sales Tax Laws excludes actionable claims.(24) 

The right of insured to claim damages against transporter is neither assignable nor 
transferable. Thus the document of subrogation in favour of Insurer is neither conveyance 
nor assignment.(25) However, it was held by Karnataka High Court that where letter of 
subrogation completely transferred rights accrued to consignor in favour of insurer.Insurer 
would have full right to claim damages/compensation from common carrier.(26) Goods 
sent by consignor through appellant carrier were damaged due to rain. On assessment of 
damage, respondent/insurer paid amount to consignor and thereafter filed suit against car- 


18. (1921) 90 LJ Ch 116 (119) : (1921) 1 Ch 349, In re Steel Wing Co. ** AIR 1935 Mad 1003 (1005) (DB). 
19. 1983 Ker LT 425 (430). 

20. (1898) 67 LIQB 484 (486) : (1891) 1 QB 765 : 48 LT 438. Durham v. Robertson. 

21. AIR 1930 Sind 77 (79) : 24 Sind LR 160. 


22. (1823) 38 ER 475 (484) : 27 RR 1 : 3 Russ 1. Dearle v. Hall. ** (1886) 56 LJ Ch 85 (87) : 34 Ch D 128 : 55 
LT 572, Gorringe v. Irwell India Rubber and Gutta Parcha Works. 


[See also (1804) 32 ER 659 (660, 661) : 9 Ves 407. Jones v. Gibbons.] 
23. ILR (1987) Kant 3511 (3531). 


[See also (1981) 2 Malayan LJ 289 (291) (Insured assigning benefits of his insurance policy to his nephew 
— Right of revocation not reserved by Insured — Subsequent assignment of benefit of policy by insured 
first to himself and then to his daughter is invalid.)] 


24. AIR 2006 SC 1908 : 2006 AIR SCW 2378. 


25. AIR 2000 Andh Pra 374 (378) (SB) ** 2000 AIHC 3526 (3530) (Andh Pra), (AIR 1965 Mad 159, Dis- 
sented from.) 


26. AIR 2005 Kar 369 : 2005 AIR Kant HCR 1585. 
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rier on basis of letter of subrogation and power of attorney executed by consignor. It was 
clear from record that rights of consignor were subrogated in favour of respondent. Fact 
that special power of attorney was executed in its favour would indicate that action can be 
maintained by respondent only in name of principal and not in its own name. Suit in form 
in which it was presented, is therefore not maintainable.(27) Where relevant Insurance 
Policies were assigned by claimants in favour of Bank, as soon as decree is passed in favour 
of claimants. Bank would be entitled to amount directly from Insurance Company. Bank 
need not obtain decree in its favour.(28) 


Where a customer in a bank orally agrees with a third person to transfer without 
consideration his account in the bank in the latter’s name and issues instructions to the bank 
accordingly, there is no legal assignment within Sec. 130. Law of Property Act. The assign- 
ment is not complete and perfect so as to pass the legal title until the bank attorned to the 
transferee.(29) A pay order must be distinguished from an assignment, A pay order gives 
the payee no interest in the fund and the liability of the debtor is still to the creditor and not 
to the payee. Where the endorsement in the latter by the creditor was that it was irrevocably 
agreed that the amount due should be paid to the payee by whom it would be collected on 
behalf of the creditor, the original creditor still remains and there is no assignment irrespec- 
tive of the use of the expression “irrevocably”. Hence a decree could be passed in favour of 
the creditor.(30) 

Where defendants in writing authorised plaintiff to collect due amount from their 
debtors thus, there was assignment of debt duly made to plaintiff, liability of defendants 
extinguished and plaintiff can claim payment from third party.(31) 


Where under a hire-purchase agreement the money lending firm advanced loan to the 
debtor for purchase of a vehicle and the Bank financed the firm in respect of the loan 
advanced by the firm to the debtor and subsequently the firm also took a promissory note 
from the debtor as collateral security for the loan advanced and assigned the pro-note to the 
Bank, the Bank has no locus standi to bring a suit against the debtor merely on the basis of 
the pronote executed by him as collateral security unless the loan covered by the hire- 
purchase agreement was also transferred in favour of the Bank in the way contemplated by 
Section 130.(32) 

The section contains a special scheme which has some of the features both of the 
English Common Law and of the principles of equity.(33) In Sadasook v. Hoare Miller(34) 
Rankin, J., observed as follows: 


“In construing Ss. 130 and 131 of the Transfer of Property Act, it has to be remembered that they 
contain a very special scheme which must be regarded as a whole in itself. Atcommon law a chose in 
action was not assignable, in equity it was freely assignable upon certain principles as to notice. The 


27. AIR 2006 AP 401. 

28. AIR 2009 SC 1000 : 2009 AIR SCW 82. 

29. (1957) 3 All ER 441 (457). 

30. AIR 1988 Cal 280 (282). 

31. AIR 2005 AP 345 (DB). 

32. AIR 1983 Kant 233 : (1983) 1 Kant LJ 189. 

33. AIR 1923 Cal 719 (722) (DB) ** AIR 1935 Cal 218 (219, 220) : 62 Cal 1 (DB). 
34. AIR 1923 Cal 719 (722) (DB). 
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Indian Legislature in 1900 has composed a new scheme which has some of the features of both, and, 
as I read S. 130 it says that the law while regarding the transfer of an actionable claim as valid if 
effected in a certain manner will not undertake to enforce against a debtor the assignment except 
upon the terms that the debtor may arrange with his original creditor unless and until he has received, 


in writing a particular kind of notice.” 

This section is not inapplicable to Muhammadans so as to take a gift by a Muham- 
madan of an actionable claim, out of the operation of the Section.(35) 

The provisions of this section can be resorted to by a party to a negotiable instrument 
as a chose in action and there is nothing either in Section 137 or Section 46, Negotiable 
Instruments Act to debar him from doing so.(36) 

Fixed Deposits receipts of a company under liquidation were handed over to its share- 
holders with notice to the Bank Interest income from fixed deposit would be assessable as 
the income of the beneficiaries i.e. the shareholders and not as that of the company in 
liquidation the trustee of the shareholders. 

The effect of the proviso is that till thé debtor has notice of assignment, any dealing 
between him and the assignor will be valid as against the transferee.(37) The proviso does 
not affect the assignment nor does it postpone the date of coming into effect of the assign- 
ment.(38) 

The lottery tickets to the extent that they comprise entitlement to participate in the 
draw are “goods” squarely falling within T. N. General Sales Tax Act and to that extent 
they are not actionable claims.(39) 

Where equitable mortgage is created in favour of a bank by deposit of title deeds and 
the mortgagor defaults in making repayment of loan, the mortgagee Bank is entitled to 
cause the mortgaged property sold and apply the proceeds towards discharge of the mort- 
gaged money. But the equitable mortgage, as such, does not help the mortgagee Bank to 
claim a charge or equitable assignment in regards to rents payable by the lessee of the 
mortgaged property.(40) 

A partner issued a cheque of Rs. 3 lakhs in favour of the firm with instruction to give 
Rs. 1 lakh each to his three minor grandsons. Accordingly the firm debited Rs. 3 lakhs from 
account of the partner and credited Rs. 1 lakh each in the accounts of the grandsons, Held 
that the transaction amounted to gratuitous transfer of an actionable claim to which S. 137 
in preference to S. 130 applied and there was a valid gift thereof to the minor donees. 
Section 10 of the Estate Duty Act was inapplicable to such a transaction.(41) 


35. ILR (1964) Guj 452 (459) : (1964) 5 Guj LR 621 (SB) ** AIR 1962 Pat 30 (33) : 1962 BLJR 813 (DB). 
(Assignment of decretal debt by Mohamedan — Section 130 applies — Oral gift not valid.) ** AIR 1917 
Mad 20 (26) (DB) ** AIR 1936 Pat 527 (530) ** AIR 1942 Pat 210 (211) : 20 Pat 798 (DB). (Wife 
wishing to release husband from dower debt — Release must be in writing.) 


See the Report of the Special Committee, 1927. Clause 61, printed on page 85 (131). 
36. AIR 1956 Andhra 9 (13, 14): 1955 Andh WR 91. 
37. (1992) 195 ITR 565 (573) (Cal). 
38. 1991 (70) Com Cas 670 (684) (DB) (Kant). 
39. AIR 1986 SC 63 (75). 
40. AIR 1994 Kant 133 (136). 
41. AIR 1986 SC 631 (637). 
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3. “Transfer.” 


The word “transfer” is used in this section in the same wide sense as that which is 
attributed to word “convey” by the definition to be found in Section 205 (ii) of the English 
Law of Property Act, 1925.(1) Thus, the section covers absolute transfers of actionable 
claims as well as transfers by way of security.(2) This is also made clear by the second 
illustration to the section in which the assignment of a life policy for securing the payment 
of an existing or future debt is assumed to be valid.(3) The transfer of an actionable claim, 
like any other transfer, may also be made conditionally.(4) Even on a conditional assign- 
ment an immediate vested interest is created in the assignee, the effect of the condition 
being only to make the assignment inoperative upon the subsequent happening of the con- 
tingencies.(5) In the undermentioned case(6) an endowment policy was assigned by the 
assured in favour of his wife by an endorsement on it and the assignment was duly commu- 
nicated to the insurance company. The endorsement recited that in the event of the wife 


Section 130 — Note 3 


1. AIR 1938 Rang 1 (3) (Under Section 205 of the Law of Property Act. 1925 "conveyance" includes a 
mortgage, charge, lease, assent, vesting declaration, vesting instrument, disclaimer, release and every 
other assurance of property or of an interest therein by any instrument except a will: " convey" has a 
corresponding meaning.) 

2. ILR (1965) 1 Ker 244 (254) : 1963 Ker LT 611. (Bond executed by foreman of a chitty in trust for 
subscribers of chitty for proper conduct giving deposit with bank as security — It is mortgage of the debt 
due under the deposit within Ss. 130 and 134.) ** AIR 1957 Nag 31 (44): 1956 Nag LJ 791 ** AIR 1930 Cal 
536 (539) : 57 Cal 328 ** AIR 1930 Lah 820 (822) : 31 Pun LR 490. (Hypothecation of monies then due and 
also payable in future.) ** AIR 1945 Bom 11 (12). (37 Bom 198 : 40 Ind App 24 (PC). Rel. on.) ** (1913) 
37 Bom 198 (210) : 40 Ind App 24 (PC) ** (1911) 11 Ind Cas 964 (967) (DB) (Bom). (Reversed in 37 Bom 
198 : 40 Ind App 24 (PC) on other grounds.) ** (1910) 7 Ind Cas 952 (954) (Bom) ** AIR 1929 Rang 318 
(319) : 7 Rang 365 (DB) ** (1910) 5 Ind Cas 834 (834) (DB) (Mad) ** AIR 1915 Mad 1031 (1031) : 38 
Mad 297 (FB). (Hypothecation of promissory note is transfer of actionable claim.) ** AIR 1918 Mad 172 
(178) (SB) ** (1909) 33 Bom 610 (628) (DB). (The mere fact that parties have described a transaction as 
a "lien or charge" cannot deprive it of its real nature, if in substance the transaction is an assignment — 
Where a creditor purports to create a lien or charge on the debt due to him in favour of another person the 
word ‘lien’ or ‘charge’ has no meaning except as giving the latter a right to recover the debt from the debtor 
— The transaction is in reality one whereby the owner of what in English law is called a chose in action 
transfers it to another.) ** AIR 1920 Mad 426 (426) (DB) ** AIR 1935 Cal 756 (758) : 63 Cal 578(DB) ** 
(1907) Pun Re No. 9 p. 46 (53). (Assignment may be absolute though by way of mortgage.) ** (1940) 44 
Cal WN 593 (595) ** AIR 1941 Mad 147 (148) : ILR (1941) Mad 378 (DB) ** AIR 1940 Pat 683 (691, 
692) : 19 Pat 715 (DB). 


{But see (1912) 14 Ind Cas 769 (773) (Bom.] 

3. (1913) 37 Bom 198 (210) : 40 Ind App 24 (PC). 

4. AIR 1955 Mad 459 (461) : (1955) 25 Com Cas (Ins) 7. (Conditional assignment by Muhammadan of life 
policy of wife out of natural love and affection — Such assignment is valid under this section — The 
assignment will have to be construed as contingent gift with the condition going out and the gift remaining 
and taking effect as an absolute one.) ** AIR 1944 Nag 185 (187). (A clause in a deed of assignment of a 
life insurance policy that in case the assignee predeceased the assured the benefit of the policy was to 
revert to the assured is valid.) 

5. AIR 1955 Mad 459 (460) : (1955) 25 Com Cas (Ins) 7. 

6. AIR 1939 Mad 411 (413) : ILR (1939) Mad 415 (DB). 


[See also AIR 1944 Nag 185 (187) : ILR (1944) Nag 871. (Clause providing for reverter of benefit to 
assured in case assignee predeceased him is valid under Section 126.)] 
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predeceasing the assured or in the event of his surviving the date on which the policy was 
to become mature, the benefits of the policy together with the rights to recover the money 
thereunder would revert to the assured. It was held that this section applied to such a trans- 
fer, because, so long as the assignee’s interest existed she had the whole interest and there 
was nothing in the terms of the section or in the principles underlying it to exclude the 
transfer of such a kind from its scope. 

Where holder of a hand-note had arranged that his daughter alone and not his wives 
should get the amount of such hand-note but the hand-note was not endorsed to the daugh- 
ter, on his death the daughter could not sue claiming exclusive right to the debt as she was 
not an endorsee and no instrument was executed.(7) 

The hypothecation of a life insurance policy with a specific stipulation in the mort- 
gage deed that the mortgagor should pay the premiums is not governed by the provisions of 
Sections 130 and 132 and the mortgagee is not therefore bound to pay the premiums.(8) 

The appointment of a receiver for realisation of a debt would not be tantamount to an 
assignment in his favour of the debt.(9) 

4. There must be present transfer of an existing actionable claim. 


The word “transfer” means a present transfer.(1) A promise by the debtor to pay 
money to his creditor, when he, the debtor, might receive a debt due to him by a third 
person, does not constitute an assignment of the debt so as to charge the debt in the hands of 
the third person.(2) An undertaking by the debtor in the following terms “I will deposit at 
your shop all cheques that I may get from the P. W. Department” or “I will be giving you 
cheques in satisfaction of the money due to you” has been held not to constitute a present 
assignment of the debt but to be merely an agreement to assign in future; the person whose 
favour the agreement is made has no lien on the cheques.(3) 

Where under a document the land-holder agreed that the principal and interest due 
from him under a promissory note may be received out of the compensation to be deposited 
by the Government and payable to him and that he would assist by filing a petition before 
the Competent Authority for payment of compensation to the creditor, the document does 
not amount to assignment of the amount to the creditor.(4) 

It is necessary not only that there should be a present transfer, but also that the action- 
able claim transferred is in existence, at the time of the transfer.(5) As was observed by 
Braund, J., in In the matter of Aviet Stephens:(6) 


7. AIR 1975 Pat 81 : 1974 BLJR 299. 
8. AIR 1961 Andh Pra 183 (190) : ILR (1961) 1 Andh Pra 89. 


9. AIR 1955 Mad 526 G27) : ILR (1956) Mad 171 (DB). (Handnote executed outside jurisdiction of Coun 
— Defendant also not within its jurisdiction — Court cannot assume jurisdiction over suit on the handnote 
merely because it has appointed a receiver to realise the amount due under the note.) 


Section 130 — Note 4 
. AIR 1926 Nag 206 (207). 
1873 Pun Re No. 63, page 99 (100) (DB) ** 1884 Pun Re No. 60, page 158 (160 (DB). 
AIR 1926 Nag 206 (207). 
(1971) 2 Andh WR 129 : (1971) 2 APL] 429 (DB). 
. AIR 1938 Rang 1 (4). 
AIR 1938 Rang 1 (4). 


AWaWD Ee 


Transfer of actionable claims [S130N4] 849 


“Section 130(1) in its terms appears te point to an immediate interest of some sort passing, and 
that while it is in every way appropriate to an accruing, conditional or contingent debt it cannot be 
reconciled with a debt which does not exist at all. In the three first cases an interest already exists 
which may or may not become a present debt..... But a non-existent debt in the sense of a liability to 
become due in future from an unascertained person and to arise out of a relationship not yet estab- 
lished obviously imports no present interest at all and is not easy to fit into the intention of S. 130 (1) 
of the Act.” 


A share of a partner in a partnership and the right to recover it is an actionable claim 
which is assignable under this section. But a right of a partner to a rendition of accounts is 
not an actionable claim and cannot be assigned.(7) Similarly where on dissolution of part- 
nership firm and division of its assets, a debt due to the firm is allotted to the share of one 
of the partners there is no transfer of an actionable claim within the meaning of this Sec- 
tion.(8) So also, where a certain sum is debited from a partner’s account in a firm on his 
retirement and credited in accounts of other partners, there is no transfer of an actionable 
claim.(9) 

But the gift by making debit and credit entries in the books of the firm, of which both 
the donor and the donee are partners amounts to a transfer of an actionable claim.(10) 


Where purported gift of money in favour of trust by deceased partner was effected by 
book entries in account of firm and interest credited to donee’s account the subject matter 
of gift is actionable claim and not money.(11) 

An amount due by the partnership firm, being a debt, is an actionable claim and no 
valid transfer of a part of the amount by way of gift could be made without executing a 
proper document as required by law.(12) 

Where a certain sum is debited from a partner’s account and credited in the accounts 
of other partners, the transaction does not amount to a transfer of an actionable claim.(13) 


A vendor’s right to recover purchase money from the purchaser is an actionable claim 
transferable under this Section.(14) Similarly the buyer’s right under Section 61 of the Sale 
of Goods Act (1930) to recover back the price paid under a contract of a sale on failure of 
its consideration is an actionable claim transferable under this Section.(15) 


A fixed deposit in a bank is not a deposit of specie but a debt or an actionable claim 
and a transfer of the same can only be made by an instrument in writing as required by this 
Section.(16) 


7. (1975) 99 ITR 400 (DB) (Mad) ** AIR 1941 Sind 73 (78) (DB). 
8. AIR 1964 All 15 (16) ** ILR (1963) 13 Raj 963 (972, 973) : 1963 Raj LW 504. 
9. AIR 1967 Ker 130 (131) : 1966 Ker LJ 928 (DB). 

10. (1970) 2 ITJ 52 : 77 ITR 912 (DB) (All). 

11. 1973 Tax LR 970 : 1973 MPLJ 484 (FB). 

12. (1966) 59 ITR 278 (Bom). 

13. AIR 1967 Ker 130 : 1966 Ker LJ 928. 

14. AIR 1942 Mad 209 (210). 

15. AIR 1952 Raj 187 (188) : ILR (1952) 2 Raj 5 ** AIR 1943 Nag 332 (332) : ILR (1943) Nag 762. 

(Applying the principle laid down in AIR 1932 PC 32.) 
16. AIR 1945 All 409 (418, 419) : ILR (1945) All 315 (DB). 


[See also AIR 1914 Bom 286 (287, 288) : 38 Bom 618. (Fixed deposit receipt — Not a negotiable instru- 
ment — Receipt after due endorsement presented to bank after maturity — Endorsee becomes owner of 


money.)] 
[Vol. 3] 7 T. P. Act / 54 
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A fixed deposit receipt in bank even if in terms it is expressed to be transferable, 
which generally it is not, has never been recognised as a negotiable instrument or as giving 
the transferee a right to sue in his own name; but a deposit receipt can be assigned asa 
receipt represents a debt and a debt is always a chose in action. The receipt is an essential 
indicia of title. As the debt is an actionable claim, it can be assigned. If there is an assign- 
ment in writing and the instrument is handed over to the assignee and a notice of assign- 
ment is given to the donor, the assignment is complete.(17) 

A contractor entered into an arrangement with a Bank for advancing him money on 
overdrafts as against bills on a Government department and gave a power of attorney to the 
Bank to collect the bills as and when they became due so long as he remained indebted to 
the Bank. Under this arrangement the Bank granted accommodation to the contractor by 
starting a cash credit account and the amounts of the bills when received were to be cred- 
ited to the accounts of the creditor in discharge of the liability to the Bank. It was held that 
the power of attorney neither created a charge nor was it a transfer of any debt due to the 
contractor from the Government and, therefore, S. 130 was not applicable.(18) 

Where hypothecation was intended to be in the form of a floating charge on all the 
movables and debts outstanding, and in addition to the execution of hypothecation bond, 
power of attorney was executed authorising to receive debt and giving discharge to debtor, 
in such a case if a debt comes into existence, that gets transferred to the hypothecatee and 
no third party could claim any right over the same.(19) 

The transfer of Duty Entitlement Pass Book (D.E.P.B.) credit confers upon transferee 
a right which is choate and perfected and exercised immediately. Therefore, it cannot be 
described as actionable claim.(20) 

5. Distinction between transfer of a debt and a novation. 


A transfer of a debt must be distinguished from a novation of contract. Section 62 of 
the Contract Act deals with novation of contracts and runs as follows: 
“Tf the parties to a contract agree to substitute a new contract for it, or to rescind or 
alter it, the original contract need not be performed. 
Illustrations 
(a) A owes money to B under a contract. It is agreed between A, B and C and B shall thenceforth 


17. (1978) 14 Delhi LT 254 : (1979) 1 Ren CJ 643 (648). 


18. AIR 1963 Madh Pra 132 (133) : ILR (1963) Madh Pra 679. (Bank holding power of attorney to collect 
bills due to executant and appropriate collection towards bank advance on overdraft — Order for payment 
to bank also endorsed on bill in question — Money due remains property of executant until collected and 
appropriated by bank — Power of attorney did not create any change or effect any transfer of a debt due 
to contractor — Nor did the endorsement of pay order on the bill constitute any assignment whether read 
independently or along with the power of attorney — Hence it can be validly attached by creditor of the 
executant.) ** AIR 1959 Assam 167 (169) (DB). (AIR 1958 Assam 22 and AIR 1954 Assam 23, Rel. on.) 
** AIR 1958 Assam 22 (23, 24) ** AIR 1954 Assam 23 (Prs 9 ,13)) : ILR (1953) 5 Assam 115 (DB). 


[See however AIR 1951 Assam 56 (57, 58) : ILR (1951) 3 Assam 1 (DB). (Power of attorney executed by 
contractor in favour of Bank embodying arrangement under which Bank agreed to advance money to 
contractor on security of bills that were to accrue due to contractor, with the necessary power to collect 
amounts of the bill — Held, valid assignment under $.130.)] 


19. AIR 1987 Mad 221 (223). 
20. 2004 (2) Bom LR 461 (469) (DB). 
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accept C as his debtor, instead of A. The old debt of A to B is at an end, and a new debt from C to B has been 
contracted. 


(b) A owes B 10,000 rupees. A enters into an arrangement with B, and gives B a mortgage of his (A's) 
estate for 5,000 rupees in place of the debt of 10,000 rupees. This is a new contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. B orders A to credit C with 1,000 
rupees in his books, but C does not assent to the arrangement. B still owes C 1,000 rupees, and no new 
contract has been entered into.” X 

The effect of a novation is thus not to make any assignment(1) but to extinguish the 
old contract, and bring about a new one either between the same parties or between one of 
them and a third party. It is a matter of consent of all the parties concerned.(2) 


In a transfer of an actionable claim under this section, the liability of the debtor is 
neither substituted by any new liability nor is it transferred to anyone else. The claim against 
the debtor is merely transferred to a third person, and is not a matter of any consent on the 
part of the debtor at all.(3) x 


5A. Distinction between transfer of debt and pay order. 
See Note 15. 


6. Assignment of rents and profits and assignment of lessor’s right of 
reversion under a lease. 


A transfer of the rents and profits due to a person will be an assignment of an action- 
able claim requiring a document in writing under this Section.(1) Future rent is a benefit 
arising out of land assignment of future rent must be by registered instrument. (2) (See also 
S. 3 Note 22). But where the reversion in a lease is transferred by the lessor to another 
person, the latter’s right to collect the rents and profits due by the lessee is part of the 
reversionary right transferred and can be claimed by him without a separate transfer in 
writing of such rents and profits. As observed by Venkataramana Rao, J., in the 
undermentioned case.(3) 

“ There is always a distinction between an assignment of the rents and profits and a lease of a 
reversion. In the case of an assignment of rents and profits, all that the assignee will be entitled to is 


the right to realize the rents and profits by virtue of the assignment in his favour, but in the case of a 
reversion it is not merely the right to recover the rents and profits that are tansferred to him but also 


Section 130 — Note 5 
1. AIR 1925 Mad 753 (754) ** AIR 1932 Bom 446 (447, 448) : 56 Bom 462 (DB). 
[See also (1903) 5 Bom LR 373 (376).] 
2. AIR 1919 Mad 1076 (1077) (DB) ** AIR 1936 Nag 37 (40) : 31 Nag LR Sup 154. 
3. See (1900) 27 Cal 827 (834) (FB). (The character of the debt is not changed by the assignment.) 
Section 130 — Note 6 


. AIR 1967 Madh Pra 143 (144) : 1966 Jab LJ 75. (Where a landlord merely assigns his right to recover 
arrears of rent to a third person while continuing to be a landlord the transfer is of an actionable claim 
within S.130 and the assignee will be able to sue the tenant not for the recovery of arrears of rent as such 
but for recovery of the debt as an actionable claim. The same would be the position even if the landlord 
assigns the right to recover arrears by a separate writing executed in favour of the successor landlord who 
had purchased the property.) ** AIR 1960 Cal 378 (379) : ILR (1960) 1 Cal 745 (DB). 


See also S. 3, Note 22. 
2. (1975) 79 Cal WN 88 (DB). 
3. AIR 1938 Mad 100 (102) (DB). 
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the rights which the lessor had on the date of the reversion, for example, his right to recover posses- 
sion immediately on the expiry of the previous term and if before the expiry of the term by virtue of 
any forfeiture, the lessor had the right to re-enter, the right of such re-entry.” 

Where on selling the house the vendor assigns actionable claim of arrears of rent for 
previous period to transferee on refusal by tenant to pay the arrears of rent he would be a 
defaulter and could be sued for eviction and arrears of rent.(4) Where there was no assign- 
ment to recover rent due to previous landlord, the subsequent landlord after sale of property 
cannot recover said amount whether it is actionable claim or not.(5) The assignment to be 
valid has to be by instrument as provided under S. 130. In instant case there was no instru- 
ment assigning the transferee landlord the right to recover rent for period prior to transfer. 
That right was retained by previous landlord.(6) 

6A. Assignment of decree. 

As has been seen in Note 23 on S. 3 a decree is not an actionable claim and therefore, 
an assignment of a decree need not be in writing under this section. But for purposes of 
execution O. 21, R. 16, Civil P.C. requires the transfer to be in writing.(1) 

If a decree-holder indebted to a Bank executes a power of attorney in favour of the 
Bank to execute a decree and credit realisations for discharging his debt, the power consti- 
tutes an equitable assignment and is not revocable and the Bank is entitled to execute the 
decree in its own rights.(2) 

7. Assignment of beneficial interest in movable property. 

See Note 24 on S. 3 and the undermentioned cases.(1) 

8. Assignment of part of debt. 

In England there is a difference of opinion as to whether at law a part of a debt can be 
validly assigned, though the general trend of opinion is that it cannot be so assigned. In 
equity, however, such an assignment is valid and constitutes the assignee a creditor of the 


4. 1980 All LJ 473. 
. 1993 Bom RC 351 (354). 
6. 1994 (1) Ren CJ 300 (303) (Bom). 


n 


Section 130 — Note 6A 
1. AIR 1928 Mad 478 (478) : 51 Mad 681. 


[See however AIR 1963 Pat 30 (33) : 1962 BLJR 813. (A decretal debt is an actionable claim within the 
meaning of S.130 which applies to Mohamedans also. A person under an oral gift of the decretal amount 
does not acquire any right, title or interest in it in view of 0.21, R. 16, Civil P.C. as well.)] 


2. AIR 1969 SC 73 (75,76) : (1969) 1 SCR 122. (Such an objection is entertainable even at the appellate 
stage being based on legal ground — AIR 1964 All 441. Reversed.) 


Section 130 — Note 7 


- AIR 1966 Cal 134 (137, 139) : 69 Cal WN 815. (The right or option to purchase shares for an agreed 
consideration is a right to property under a completed contract. It is a beneficial interest in movable 
property and is transferable.) ** (1932) 36 Cal 345 (353) (FB). (The right of a person to recover damages 
for breach of contract is not within the sphere of the words beneficial interest in movable property.) ** 
AIR 1914 Low Bur 200 (201) : 7 Low Bur Rul 95. (Though the benefit of a contract (an actionable claim) 
can be assigned, the burden or obligations under a contract cannot be assigned without the consent of the 
promisor.) ** (1908) 9 Bom LR 114 (118). (33 Cal 702, Followed.) ** (1892) 16 Bom 441 (449) ** 
(1903) 5 Bom LR 373 (376). 


= 
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original debtor,(1) and he can enforce his rights against the debtor provided he makes the 
persons entitled to the other portion of the debt, parties to the suit.(2) 


There is nothing in this section which prohibits the transfer of a part of a debt. But there is 
a conflict of opinion on the point. In the undermentioned cases(3) it was held that a part of the 
debt cannot be validly asigned for the reason that a debtor cannot be harassed by different 
creditors attempting to enforce parts of a single debt. In the case noted below(4) the High Court 
of Patna has held that where A transfers a part of a debt to B who enforces the same in a suit 
against the debtor, O. 2, R. 2 of the Civil Procedure Code will prevent A from suing the debtor 
for the remaining portion of the debt, that A’s right to the remaining portion of the debt is not 
therefore an actionable claim since it is not a claim which the Civil Courts recognise as affording 
grounds for granting relief, and that A cannot transfer the remaining part as an actionable claim. 
A contrary view namely, that an assignment of even a part of the debt is valid, has been held in 
other cases.(5) It is submitted that the last view is to be preferred. 


8A. Assignment of rights under a contract. 
See Note 17 under S. 6 and the undermentioned cases.(1) 


8B. Assignment of right to recover consideration left with mortgagee for payment 
of mortgagor’s debt. 


Where a mortgagor leaves a part of the consideration in the hands of the mortgagee 
for discharge of his debts, the assignment by the mortgagor of his right to recover the 


Section 130 — Note 8 


1. (1978) 3 All ER 262. Helstan Securities Ltd. v. Heritford Shire County Council. (Under a contract to carry 
out road work for County Council it was stipulated that the contractor shall not assign contract or any part 
without written consent of the Council. Contrary to term, contractor assigned claim for dues to the plain- 
tiff. Council refused to pay and the defence was upheld as a debt due was both chose in action and benefit 
under the contract which was not assignable without consent of the debtor.) ** AIR 1940 Pat 170 (173) : 
18 Pat 839 (DB) ** (1910) 79 LJKB 664 (668) : (1910) 2 KB 636, Forester v. Baker. (Per Bray J.) ** 
(1921) 1 Ch 349 (354, 355) : 90 LJ Ch 116, In re Steel Wing Co. 


2. (1921) 90 LJ Ch 116 (119, 121) : (1921) 1 Ch 349. In re Steel Wing Co. 


3. AIR 1939 Pat 506 (508) ** AIR 1938 Cal 377 (381) : 62 Cal 510 (DB). (Assignment by the Official 
Assignee of debt due to the firm of partners one of whom is minor cannot be said to be of the whole debt 
because minor's interest in the partnership cannot be assigned — Even assuming that assignment can be 
made of part of debt, assignment of part which is indefinite is invalid. AIR 1925 Mad 753, Rel. on.) ** 
AIR 1925 Mad 753 (756) ** AIR 1938 Cal 377 (381) : 62 Cal 510 (DB). 


4. AIR 1940 Pat 170 (174) : 18 Pat 839 (DB). 


5. ILR (1964) Guj 452 (471, 472) : (1964) 5 Guj LR 621 (SB) ** AIR 1928 Mad 1201 (1207) : 52 Mad 465 (DB). 
(AIR 1925 Mad 753. Not Approved.) ** AIR 1940 Mad 258 (265) ** AIR 1941 Lah 337 (338) (DB). 


[See also AIR 1918 Mad 1337 (1345) (DB). (Quaere.)] 
Section 130 — Note 8A 


. ILR (1972) 2 Cal 196. (Where a contractor who has a claim for assets including actionable claim, transfers 
the same, the claim, under Section 70, Contract Act, being actionable claim, stands transferred and an 
assignment of actionable claim does not require any stamp or registration.) ** AIR 1971 Raj 294 : 1971 
Raj LW 305. (Right under a contract to obtain reconveyance of property sold is assignable.) ** AIR 1962 
Mad 378 (379) : 75 Mad LW 89. (A right to demand reconveyance of land is property and not a mere right 
to sue. It is assignable and the assignee can enforce it.) ** AIR 1932 Sind 128 (130) : 26 Sind LR 368 
(DB). (Where a contract contains a submission clause and one of the parties to it assigns the subject- 
matter of the contract, the assignee cannot enforce the submission clause on the strength of the assignment of 
the subject-matter of the contract in his favour, inasmuch as the power given by a submission clause in a contract 
being a personal convenant, cannot be validly transferred.) 
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balance remaining with the mortgagee after payment of his debt is an assignment of an 
actionable claim within this Section.(1) 
9. Debts due to a joint Hindu family. 

It is the essential characteristic of a joint Hindu family that no member is entitled to a 
definite share in the joint family property. No assignment is therefore necessary where one 
coparcener retires from the membership of the joint family business and renounces his 
share therein. Any member can drop out of the business and the business will thencefor- 
ward belong to the other members who remain in the family. Thus, if there are debts due to 
a joint Hindu family from a certain person, the member renouncing his share in the debts 
need not execute a formal deed of transfer in favour of the remaining members.(1) So also, 
where in a partition of a joint Hindu family, a debt evidenced by a pronote falls to the share 
of a particular member, he can sue to recover the amount due under the pronote without an 
assignment under this section. The right to sue is not dependent upon the assignment and 
the suit, in such a case, is regarded as a suit on the original debt irrespective of the pronote.(2) 

Where on the death of a Karta of a joint family having money lending business, 
coparceners based a claim on the promissory note pleading that two of the sisters had 
verbally transferred their interest in money lending including promissory note and the sis- 
ters admitted that they had relinquished their interest in money lending it is held that Sec- 
tion 130 is applicable and assignment could not be effected orally.(3) 

9A. Debts due to Hindu widow. 


Where a Hindu widow who has succeeded to her husband’s property embraces a civil 
death by her remarriage, the next reversioner succeeds to the estate and is entitled to en- 
force an actionable claim in respect of land granted by the widow on bhag cultivation. No 
question of transfer of actionable claim by a written instrument as contemplated by this 
section can arise in such a case.(1) 


10. Transfer by operation of law. 
_ The section does not affect a transfer of an actionable claim by operation of law or by, 
a ei of, a decree or order of Court, as such transfers are expressly saved by S. 2, 
- (d).(1) 
oo S 


Section 130 — Note 8B 


1. AIR 1937 All 470 (47 1, 472) : ILR (1937) All 666 (DB). (Where a mortgagor leaves with the mortgagee 
a part of the consideration amount for payment of his debt in respect of which suit is pending the assign- 
ment by the mortgagor of his right to recover the balance remaining with mortgagee after payment of the 
debt is an assignment of actionable claim within S.130. 


Section 130 — Note 9 
1. (1936) 63 Cal 194 (204). 


2. 1937 Mad WN 134 (134). (AIR 1934 Mad 529. Followed.) ** (1910) 8 Ind Cas 33 (34) (DB) (Mad) ** 
AIR 1934 Mad 529 (532) : 57 Mad 1082 (DB). i = 


[But see (1907) 17 Mad LJ 393 (393) (DB).] 
3. AIR 1971 Madh Pra 133 (136) : 1969 MPLJ 918. 
Section 130 — Note 9A 
1. AIR 1954 Pat 32 (33) : 1953 BLJR 388. 
Section 130 — Note 10 


1. AIR 1943 Pat 218 (223) : 22 Pat 114 (DB). (Order of Court, allowing ward's prayer to assign in his favour 
a security bond executed by the guardian in favour of Court — Held, that there was valid assignment even 
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The assignment of a promissory note at a partition to a member of a joint Hindu 
family amounts to a transfer by operation of law and not by act of parties and no document 
in writing in support of the assignment is required under this Section.(2) 

A chose in action, if it is a debt due to the insolvent in his trade or business comes 
within the words “goods and chattels” and vests in the official assignee by operation of 
law.(3) 

See also the undermentioned cases.(4) See also S. 2, Note 6. 

11. “Whether with or without consideration.” 


In English law, an assignment at law, may validly be made without consideration. But 
equitable assignments not falling within the statute are given effect to in Courts of Equity 
only if supported by consideration.(1) 

The words “whether with or without consideration” in this section make it clear that a 
gift of an actionable claim can validly be made under this section.(2) The said words did 
not exist in the section before the year 1929. 

It was, however, held that the section was wide enough to cover transfer with or 
without consideration(3) and that gifts of actionable claim were not governed by Chapter 
VII which relates to gifts generally but by the special rules laid down in Chapter VIII for 
the transfer of actionable claims.(4) Chapter VII was held inapplicable to gifts to actionable 
claims for another reason also. An action he claim, though a movable property, was not 
such a movable property, as could be transferred by mere delivery under S. 123. The provi- 
sions in S. 123 that delivery may be made in the same way as goods sold and delivered 
showed that what was dealt with under that section was a gift of tangible property such as 


though there was no assignment in writing signed by the Court on the back of the bond.) ** AIR 1939 Sind 
288 (289) : ILR (1939) Kar 344 (DB). (AIR 1926 Sind 78, Distinguished.) ** AIR 1926 Sind 78 (79, 80). 

2. AIR 1961 Mad 518 (525) : ILR (1961) Mad 908 (FB) ** ILR (1963) 13 Raj 963 (972, 973). 

[See however AIR 1961 Orissa 152 (153) : ILR (1960) Cal 179. (Pro-note executed in favour of A elder 
brother falling to share of B younger brother in family partition — Partition of joint Hindu family is not a 
transfer and therefore S. 130 is not attracted to such case — B can file a suit on basis of original debt using 
promissory note as best evidence of the debt — He can also maintain a suit on the pro-note even if there 
is no transfer of note by endorsement.)] 

3. See AIR 1931 Sind 44 (47) : 25 Sind LR 310. (25 Mad 406, Foll.) 

4. AIR 1954 Pat 32 (33) : 1953 BLJR 388. (Next reversioner succeeding to estate of Hindu widow — 
Reversioner entitled to enforce actionable claim in favour of widow — No question of written instrument 
of assignment can arise in such case.) ** AIR 1934 Bom 356 (359) : 36 Bom LR 807 (DB). (The fact that 
a promissory note which was originally in favour of the son is allotted to the father by an arbitrator's 
award and decree that followed it, cannot amount to an assignment by operation of law.) 

Section 130 — Note 11 

. Halsbury, Laws of England. (Hailsham Edn.) Vol. 4 Paras 797 and 805 ** AIR 1921 Mad 137 (139) : 44 
Mad 196 (DB) ** AIR 1914 Cal 566 (567) (DB) ** AIR 1937 All 424 (427) (DB) ** AIR 1914 All 279 
(280) : 36 All 507 (DB). 

2. ILR (1963) 13 Raj 465 (467). (Gift of money deposited with third party is transfer of an actionable claim.) 
** AIR 1951 Raj 74 (77) : 1950 Raj LW 284 (DB). (The words "whether with or without consideration" 
only mean that the assignment can be by means of sale, mortgage or by means of a mere gift.) ** AIR 
1938 Mad 236 (238) (DB). 

3. AIR 1921 Mad 137 (138) : 44 Mad 196 (DB). 

4. AIR 1917 Mad 20 (26) (DB) ** AIR 1921 Mad 137 (138) : 44 Mad 196 (DB). 
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a horse or a book and not an intangible property like a book-debt.(5) 

By the Transfer of Property (Amendment) Act (38 of 1925), the clause “notwithstanding 
anything contained in S. 123” was inserted after the words “authorised agent and,” the object of the 
amendment being to give effect to representations made by certain insurance companies that gifts 
of life policies involved considerable hardships, as, under Section 123 they were required to be 
made by registered instruments. By the insertion of the above words, however, doubts appear to 
have arisen as to whether the words applied to gifts of actionable claims made by Muhammadans. 
In order to remove these doubts, therefore, the words “notwithstanding anything contained 
in S. 123” were omitted from the section by the Transfer of Property (Amendment) Act, 20 of 
1929, and the words “whether with or without consideration” were inserted after the words “‘the 
transfer of an actionable claim.”(6) 

An idol not being a living person within the meaning of S. 5 a dedication of property to 
an idol is not a gift within the meaning of the Transfer of Property Act. A dedication of an 
actionable claim to an idol, therefore, is not governed by this section and may be made orally.(7) 
(See Section 5 also.) 

In a suit by the assignee of a debt or actionable claim it is not open to the debtor to 
plead non-existence or non-payment of consideration for the assignment, as a defence.(8) 

12. Form of assignment. 


The section requires that the transfer of an actionable claim shall be effected only by the 
execution of an instrument in writing.(1) Under the old S. 131 it was held that a transfer in 
writing was not necessary as there were no words to that effect in the section.(2) An assignment 
by way of a trust deed is valid.(3) 

The object of reducing the transfer to writing is to put the arrangement entered into 
between the parties beyond dispute.(4) Thus, in Raman Chetty v. Nagarathna Naicker.(5) It 


AIR 1921 Mad 137 (138) : 44 Mad 196 (DB). 
. See the Report of the Special Committee. 1927, printed on page 85 (131.) 
. AIR 1926 Nag 469 (470). 


AIR 1973 All 573 (576) (DB) ** AIR 1918 All 371 (372). (But the rule does not apply where the transf- 
eror being the party to the litigation does not admit the assignment but on the contrary pleads that it was 
fictitious and without consideration.) 


[See AIR 1915 All 94 (94) : 37 All 99 (100). (Suit by assignee of promissory note.) ** AIR 1915 Mad 387 
(389) : 27 Mad LJ 621. (Suit by assignee of a mortgage which is not an actionable claim.) ** AIR 1914 
Cal 60 (64) : 18 Cal WN 450 (DB). (Suit by assignee of a decree which is not an actionable claim.)] 


Section 130 — Note 12 

1. AIR 1967 Andh Pra 11 (13) : (1966) 1 Andh WR 178. (Transfer of promissory note by single partner of 
non-trading firm — Endorsement not in writing and not stamped — It cannot be admitted as transfer of 
chose in action.) ** AIR 1944 Cal 335 (339) : ILR (1943) 2 Cal 325 ** AIR 1932 Bom 446 (448) : 56 Bom 
462 (DB) ** AIR 1936 Pat 527 (530) ** AIR 1923 Pat 165 (166) (DB) ** AIR 1926 Cal 447 (448) (DB) 
** AIR 1938 Sind 24 (27) : 32 Sind LR 640 ** AIR 1940 Mad 157 (159) ** (1910) 9 Ind Cas 287 (288) 
(DB) (Mad). 
[But see AIR 1937 All 424 (425) (DB).] 

. (1887) 9 All 249 (251) (DB). 

. AIR 1944 Cal 335 (339) : ILR (1943) 2 Cal 325. 

. AIR 1939 Mad 543 (546) (DB). 

. (1912) 15 Ind Cas 380 (381) (Mad). 
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was observed: 


“The intention of the Legislature in amending this chapter oi the Transfer of Property Act, was to bring 
the law in India generally into conformity with the law in England. which under the Judicature Act re 
quires assignments of chose in action to be in writing, a provision which 1s, in my opinion, highly neces- 
sary for the benefit of the other party to the contract who ought not to be embarrassed by mere oral 
allegations of transfer which may easily be distinguished and upon which it may be very difficult for him 
to act with any degree of safety to himself.” 

As transfers by way of charge on or hypothecation of actionable claims fall under this 
section, such transfers also must be effected by execution of an instrument in writing.{6) 
Thus a mere deposit of a life policy,(7) or a deposit of securities lying with the creditor, by 
the creditor(8) will not create any charge on the life policy or debts due by the debtor. 

This section must be read subject to S. 137 which enables the transfer of the things 
mentioned therein to be made otherwise than in the manner provided by this section. There- 
fore, the bar imposed by this section that transfer of an actionable claim can be effected 
only by an instrument in writing does not affect negoitable instruments by virtue of S. 
137.(9) So also this section is not applicable to assignment of a contract of carriage of 
goods contained in a railway receipt which is a mercantile document of title to goods.(10) 


See Section 137 and Notes thereon. 


Where there was no document on record from which it could be inferred that transf- 
eror along with the transfer of mining lease, had also transferred his pre-existing right to 
receive damages or compensation in respect of that property, then provisions of S. 130 
could not be invoked, even if right to receive unliquidated damages was regarded as a 
actionable claim.(11) 


13. No particular words are necessary to constitute assignment. 


Although a transfer of an actionable claim is required to be in writing, the section 
does not require the transfer to be in any particular form or to be couched in technical 
language, provided the words used sufficiently indicate the transferor’s intention to trans- 
fer the claim due to him to the transferee.(1) In William Brandt’s Sons v. Dunlop Rubber 


6. (1913) 37 Bom 198 (210) : 40 Ind App 24 (PC) ** AIR 1929 Rang 318 (319) : 7 Rang 365 (DB) ** AIR 
1951 Assam 56 (57) : ILR (1951) 3 Assam 1 (DB). (Transfer of a right to the proceeds of a business by 
way of security must be in writing.) 

7. (1913) 37 Bom 198 (210) : 40 Ind App 24 (PC) ** AIR 1941 Mad 147 (148) : ILR (1941) Mad 378 (DB) 
(An instrument evidencing the deposit of the policy of insurance by way of pledge does not amount to an 
assignment 37 Bom 198 : 40 Ind App 24 (PC), Followed.) 

8. AIR 1929 Rang 318 (319) : 7 Rang 365 (DB). (37 Bom 198 (PC), Followed.) 

9. AIR 1966 Orissa 230 (232) : ILR (1956) Cut 576. (Promissory note intended to be transferred in favour 
of plaintiff — Endorsement of transfer without his name — Though plaintiff cannot sue as ‘holder’ o! 
‘holder in due course’, he can maintain the suit to recover the debt apart from the pronote as an actionable 
claim under S.130.) 

10. AIR 1957 Nag 31 (44, 45) : 1956 Nag LJ 791. (Railway receipt can be assigned in any manner.) 
11. 1976 MPLJ 535 (539) : ILR (1978) Madh Pra 768 (DB). 
Section 130 — Note 13 
_ 1976 Ker LT 554 : ILR (1976) 2 Ker 405 (411) (FB). (Under Section 130 an assignment of an actionable 

claim by way of security is permissible.) ** 1992 (195) FTR 565 (573) (Cal.) ** AIR 1966 Mad 50 (56) 

(1965) 2 Mad LJ 512 ** ILR (1964) Guj 452 (465) : (1964) 5 Guj LR 621 ** AIR 1965 Ker 128 (134) 

ILR (1963) 1 Ker 25 ** AIR 1960 Assam 191 (192) : (1961) 31 Com Cas 91 ** AIR 1957 Nag 31 (45> 
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Co.,(2) Lord Machaughten observed: 

“The Lord Chief Justice came to the conclusion that the document did not, on the face of it, 
purport to be an assignment nor use the language of an assignment. An equitable assignment does not 
always take that form. It may be addressed to the debtor. It may be couched in the language of 
command. It may be a courteous request. It may assume the form of mere permission. The language 
is immaterial if the meaning is plain. All that is necessary is that the debtor should be given to 


understand that the debt has been made over by creditor to some/third person.” 
The following are all illustrations of valid assignments of actionable claim: 
(1) Endorsement on an instrument which represents the debt.(3) 
(2) Endorsement on a money bond to the effect ‘I have sold the document’ ,(4) or to 
the effect, ‘the balance due should be paid into the hands of my son.’(5) 


(3) A direction in writing to pay the amount due on an instrument endorsed on the 
instrument by the payee thereof coupled with the delivery of the instrument so endorsed to 
the person to whom the payment is directed.(6) But a mere acknowledgment of the pay- 
ment by the payee is not an assignment under the section, there being no operative words of 
transfer.(7) 

(4) A partition list allotting a pronote to a particular of a joint family.(8) 


1956 Nag LJ 791. (An unqualified endorsement ona railway receipt by the consignee to the effect that the 
goods consigned should be delivered to the endorsee indicates such an intention.) ** AIR 1956 Mad 570 
(572) : 1956 Mad WN 537. (Assignment of fixed deposit receipt — No particular form necessary.) ** AIR 
1951 Assam 56 (57) : ILR (1951) 3 Assam 1 (DB) ** AIR 1936 Mad 236 (238) (DB) (30 Mad 75 Fol- 
lowed) ** 1884 Pun Re No. 60 p. 158 (159) (DB). (Equitable assignments or, as they are called in the 
Transfer of Property Act, transfers of actionable claims are recognized in India.) ** AIR 1924 Lah 684 
(685) ** AIR 1926 Cal 447 (448, 449) (DB) ** AIR 1919 Mad 1076 (1076) (DB) ** AIR 1937 All 424 
(427) (DB) ** AIR 1941 Mad 147 (148) : ILR (1941) Mad 378 (DB). 

[See also AIR 1954 Orissa 44 (48) : ILR (1953) Cut 630 (DB). (To effectuate an assignment there must be 
words of transfer in the instrument.)] 


2. (1905) 74 LIKB 898 (902) : 1905 App Cas 454. 


3. AIR 1966 Mad 50 (50) : (1965) 2 Mad LJ 512. (Anendorsement on promissory note may operate to assign 
the debt as well when the endorsement is so worded and the requirements of the law with regard to 
stamping are complied with. The indorsee has rights merely on the instrument, unless there is an endorse- 
ment of this nature. An endorsement in blank only operates to transfer the property in the instrument. It 
does not operate to an assignment of the debt under it. AIR 1938 Mad 377 (FB) and AIR 1935 Mad 240, 
Rel.on.) ** AIR 1960 Andh Pra 174 (175). (Although an endorsement made by one of the two payees in 


4. AIR 1924 Lah 684 (685). 
5. (1904) 1 Ind Cas 212 (213) (DB) (Mad). (30 Mad 75, Followed.) 


6. AIR 1962 Cal 654 (655) : 66 Cal WN 483 (DB). (Endorsement on a bill directing that payment due under 
the bill should be made to a particular person though in form a pay order the intention to assign the interest 
in the fund to the payee is plain when it is made irrevocable and therefore amounts to assignment of an 
actionable claim.) ** AIR 1926 Cal 447 (449) (DB) ** (1906) 30 Mad 75 (77, 78) (DB) ** AIR 1921 Mad 
122 (124) (DB). 

7. AIR 1921 Mad 122 (123) (DB). 


8. AIR 1952 All 245 (247, 249) : ILR (1952) 2 All 178 (FB). (Partition decree.) ** (1910) 8 Ind Cas 33 (34) 
(DB) (Mad). 
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(5) An assignment by way of an entry made in a statement of account is sufficient.(9) 


(6) A letter given by a person to another, directing the latter to receive from the 
former’s debtor the amount due to him under an instalment bond.(10) 

(7) Where there is a verbal transfer of an actionable claim on a certain date and the 
transfer is reduced to writing the next day and the instrument refers to the transfer as having 
been made on the previous day, the instrument is a deed of transfer and cannot be held 
otherwise simply because it is expressed in the past tense.(11) 


(8) An arrangement by all the partners, on the dissolution of a firm, that some of them 
would be entitled to the debt due to the firm.(12) 


(9) Where a sum of money is lying with a banker as a deposit in the name of one A 
but by a subsequent arrangement in writing between A and B it is agreed that a portion of 
the deposit should be transferred to B while the other portion should go to the benefit of A, 
the arrangement operates an assignment of an actionable claim.(13) 


(10) A was awarded compensation in a Magistrate’s Court and the money was kept in 
Court deposit. B brought a suit against A for a certain amount and effected an attachment 
before judgment of the deposit. On the date of hearing, A admitted the claim of B and 
requested the Court that out of the deposit in the Magistrate’s Court, the amount of B’s 
claim be sent for and given to B in satisfaction of his claim. Thereupon, the Court passed an 
order that a decree under O. 12, R. 6, Civil Procedure Code, be passed, and the sum be 
requisitioned from the Court of the Magistrate. It was held that the declaration made by A 
and given effect to by the Court amounted to assignment.(14) 


(11) A member of a Provident Fund executed a trust-deed whereby by assigned to 
himself and another person, as trustees, the amount of money standing to his credit at that 
time and other monies to which he might become entitled as a subscriber of the fund on 
retirement from service. The deed further provided that the trustees would receive the money 
and pay the income thereof to the settlor during his lifetime and after his death the whole 
sum was to be distributed among certain persons. The settlor had reserved the right to 
revoke or alter the trust at any time. It was held that there was a valid assignment by way of 
a trust-deed and that therefore the trust property to the trustees.(15) 

(12) An application by the assignor to the Court of Wards to take over management 


of the property including debts due to assignor, on behalf of the minor assignee is suffi- 
cient.(16) 


[But see AIR 1961 Orissa 152 (153) : ILR (1960) Cut 179. (Allotment of pronote at a family partition to 
the share of a member — S. 130 does not apply as there is no transfer.)] 


9. AIR 1919 Mad 1076 (1076) (DB). 
10. (1912) 16 Ind Cas 708 (708) (DB) (Mad). 
11. AIR 1932 Bom 446 (448) : 56 Bom 462 (DB). 
12. But see AIR 1964 All 15 (16) ** AIR 1939 Sind 288 (289) : ILR (1939) Kar 344 (DB). 
Also see Section 5 Note 4. 
13. AIR 1938 Mad 236 (238) (DB). 
14. AIR 1937 All 424 (426) (DB). 
15. AIR 1944 Cal 335 (339) : ILR (1943) 2 Cal 325. 
16. AIR 1943 Sind 177 (181) : ILR (1943) Kar 227 (DB). 
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See also the undermentioned cases.(17) 

It is a well settled rule that title cannot pass by mere admission or relinquishment 
where the statute requires a deed of transfer. Therefore, under the section a mere admission 
or relinquishment by a person of his rights in an actionable claim would not be sufficient.(18) 
Thus, where A and C were partners of a firm and C executed a deed of release whereby he 
gave up his claim to the business of the firm and declared that thenceforth the partnership 
would be conducted by A and D, it was held that no title vested in A and D under this 
section as a deed of transfer was necessary.(19) : 

14. Registration not necessary. 

The section only requires that the transfer should be in writing signed by the transf- 
eror, and not that it should be registered. No registration is therefore necessary for the 
transfer of an actionable claim.(1) The contrary view expressed in the undermentioned 
case,(2) without any reasons being assigned for the view, is not correct. 

15. Agreement between debtor and creditor that debts would be paid from a fund 
in the hands of a third person, if assignment. 

Under the English law an agreement between the debtor and the creditor that the debt 
owing shall be paid out of a specific fund coming to the debtor or an order given by a debtor 
to his creditor upon a person owing money or holding funds belonging to the giver of the 
order, directing such person to pay such funds-to the creditor, operates as an equitable 
assignment of that part of the debt or funds to which the agreement or order relates.(1) Such 
an order or agreement would operate under this section also as a transfer of an actionable 
claim provided the requirement of this section as to writing is satisfied. Thus, an agreement 
between a debtor and a creditor that a particular debt should be paid from and out of a 
particular fund or money in the hands of a third person, would be an assignment of the 
debt.(2) So also, where, on an instrument executed by B in favour of A, A makes an en- 


17. AIR 1935 PC 165 (167) : 63 Cal 1. (Mother transferring to her younger son by a registered deed of gift her 
right to recover certain amount by way of arrears of annuity charged on property with all right title and 
interest in respect of the debt — Transfer of actionable claim is in compliance with S.130.) ** AIR 1959 
Cal 563 (564) : 63 Cal WN 806. (Consignor assigning in favour of Insurance company his right, title and 
interest in insured goods together with railway receipt — Assignment valid and enforceable.) 

18. (1912) 16 Ind Cas 440 (440) (DB) (Cal). 

19. (1912) 16 Ind Cas 440 (440) (DB) (Cal). 

Section 130 — Note 14 
1. (1965) 69 Cal WN 889 (900) (DB). (AIR 1955 Bom 122, Rel.on.) ** ILR (1963) 13 Raj 465 (467) : 1963 
Raj LW 45 ** AIR 1959 Cal 434 (436) : (1959) 37 ITR 91 (DB). (Settlement of dividends accruing due on 
shares in favour of wife by shareholder — Document whether regarded as gift or transfer of actionable 
claim need not be registered.) ** AIR 1921 Mad 137 (139) : 44 Mad 196 (DB). 
2. AIR 1927 Rang 39 (40). 
Section 130 — Note 15 

. Chitty on Contracts, 18th Edn., p.970. 

2. AIR 1940 Mad 258 (261, 263). (Where a subscriber to a chit fund conducted by a company deposits 
money in a bank and authorises the bank to pay the future instalments or subscriptions in respect of the 
chit to the company as and when they fall due from and out of the deposit in the bank, it operates as an 
assignment of the moneys in favour of the company under S.130 of the T.P. Act.) ** AIR 1933 Lah 102 


(103) : 14 Lah 325 (DB) ** AIR 1918 Mad 172 (177) (SB) ** 1897 Pun Re No. 43. p. 195 (200, 201) (DB) 
** AIR 1930 Cal 782 (785) : 57 Cal 1101 (DB). 


= 
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dorsement directing B to pay C, and then delivers the instrument so endorsed to C, the 
transaction will be an assignment of the debt.(3) See also the undermentioned cases.(4) But 
a mere direction by A to his debtor B that he should pay C, does not amount to a transfer of 
the debt to C in the absence of any agreement between A and C that he should get the 
amount. It is merely an order for payment.(5) The consequences of a pay order and an 
assignment of an actionable claim (debt) are not same in law. In the case of a pay order the 
liability of the party on whom the pay order is given continues towards the maker of the pay 
order if he does not pay as desired, but in the case of an assignment, broadly speaking, the 
assignee becomes entitled as of right to the payment. Again, a pay order is revocable but 
not so an assignment. Yet again a pay order fails on the death of a drawer but an assignment 
does not.(6) If a contractor executes a power of attorney authorising a Bank who has ad- 
vanced him money and makes an endorsement on the bill payable by the authorities for 
whom he has taken a building contract authorising payment to be made to the Bank after 
the money is receivable under the bill, it amounts to an equitable assignment of the fund by 
way of security and will prevail against attachment by a creditor of the contractor under 
Sec. 60, C. P. C. Although the document did not amount to a transfer within Section 130, it 
would operate as an equitable assignment of the actionable claim. In this case the bill was 
not a pay order. There is an essential distinction between a pay order and an assignment. A 
pay order is a revocable mandate. It gives the payee no interest in the fund. An assignment 
creates an interest in the fund and is not revocable.(7) A applied to a credit society for loan 
and in his application gave his salary bills which would be due to him from his employee, 
as security. The society granted the application and a bond was executed by A in favour of 


3. (1907) 30 Mad 75 (77, 78) (DB). 


4. AIR 1965 Andh Pra 410 (412) : (1965) 2 Andh WR 160. (Agreement by plaintiff to advance funds to 
defendant for purchase of stamps — Stamp papers kept with plaintiff as security for advances — Amounts 
realised by sale to be handed to plaintiff towards payment of the advances — Agreement amounts to an 
equitable assignment and is valid — Attachment of stamps in execution of a decree against defendant by 
another — Plaintiff has a right to preferential payment.) ** AIR 1964 Cal 470 (471, 472) (DB). (Pledge of 
shares — Agreement between debtor and creditor for payment of dues from dividends payable on debtor's 
shares in company under liquidation — Held did not amount to equitable assignment.) 
** AIR 1961 Mys 196 (197) : ILR (1961) Mys 254. (B, a tenant who owed to his landlord A certain 
arrears of rent writing a letter to C directing to pay the arrears to A out of the money in hands of C and 
payable to B — C agreeing to do so and making book adjustment accordingly — Held there was an 
equitable assignment of the sum.) ** 1950 Ker LT 509 (51 2).(When a debtor directs a third party to pay a 
certain sum of money to his creditor out of a particular fund in the possession of the third party there must 
be some communication from the debtor to the creditor, which from the express or implied intention of the 
parties would be deemed in equity to be a transaction under which the debtor assigns the rights to recover 
the debt to the creditor. If that is done that is sufficient to infer a case of equitable assignment.) ** 1884 
Pun Re No. 60, p. 158 (161) (DB) ** AIR 1914 Mad 281 (284) : 38 Mad 500 (DB). (Agreement to pay 
money out of cheques coming into possession in future creates valid equitable assignment.) ** AIR 1914 
All 279 (280) : 36 All 507 (DB). 

5. AIR 1954 Orissa 44 (48) : ILR (1953) Cut 630 (DB). (Letter written by insurance agent to the Branch 
Manager of Insurance company directing him to pay the commission due to him to the chief agent is 
merely in the nature of pay order which could be cancelled by him — In the absence of any words of 
transfer of his interest in commission to the chief agent it is not an assignment.) ** AIR 1926 Cal 447 
(449) (DB) ** AIR 1925 Mad 753 (756). 


6. ILR (1962) 12 Raj 925 : 1962 Raj LW 588. 


7. AIR 1969 SC 313 (315) : (1969) 1 SCR 595. (AIR 1963 Madh Pra 132, Reversed.) ** 2003 (3) Bom LR 
609. 
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the society, which, however, did not state that the loan would be paid up from his salary, A 
also wrote to his employer to pay the society such sums out of his salary as the society may 
apply for. It was held that this was not an equitable assignment of the salary in favour of the 
society. (8) : 

16. “Duly authorised agent.” 

The instrument of transfer under this section may be signed by the transferor or his 
duly authorised agent. The word “duly” must be taken to mean “lawfully”. Where at the 
time of the transfer by the agent, he was not authorised to do so, but subsequently the 
principa! ratifies the act, the ratification dates back retrospectively to the date of the trans- 
fer and cures the defect in the transfer. The transfer must be taken to have been made by an 
agent duly authorised in that behalf:(1) 

17. Completeness of the transfer and notice to the debtor. 


Under S. 131 as it stood prior to 1900,(1) transfer of an actionable claim was not 
complete until express notice was given to the debtor unless he was a party to the transfer or 
was otherwise aware of such transfer. In other words, the operation of the transfer was 
suspended until the required notice .was given.(2) This was also the English law, under 
which the title of the assignee of a chose in action was not complete until the required 
notice was given, so that a subsequent assignee could obtain priority over a prior one, by 
the mere fact of his giving notice to the debtor.(3) 

The present section has changed the law in this respect. A transfer of an actionable 
claim is now complete on the execution of the instrument signed by the transferor(4) and 
does not depend upon the giving of notice to the debtor.(5) The result under the present 


8. AIR 1942 Pat 307 (308) (DB). 
Section 130 — Note 16 
1. AIR 1939 Mad 543 (545) (DB). 
Section 130 — Note 17 
. See Note 1 where the old section is reproduced. 
2. (1888) 10 All 20 (25, 26, 27) ** (1911) 10 Ind Cas 510 (511) (DB) (Cal) ** (1897) 21 Bom 60 (62, 63) 


(DB) ** (1910) 33 Mad 123 (129) (DB) ** (1871) 8 Bom HCR (CC) 169 (177) ** (1902) 26 Bom 577 
(687, 588) ** (1887) 2 CPLR 1 (5). 


[See also 1885 All WN 282 (283).] 
[See however (1900) 24 Bom 502 (503) (DB).] 
3. (1886) 12 Cal 505 (509) (DB). 


[See also (1982) 2 Malayan LJ 59 (60).(Where there was a clear intention on the part of assignor to assign 
and transfer absolutely to the assignee the whole of the moneys due and payable to it from the debtor 
under certain contracts, as a consideration of and a collateral security for a loan granted to assignor by the 
assignee, but no statutory notice under S.4 (3) of the Civil Law Act, 1956 was given to debtor or stake 
holder, then only an equitable assignment would be created.)] 


4. AIR 1970 Andh Pra 397 : 76 ITR 383 (DB). (Where there is transfer of actionable claim, the transferee 
steps into the shoes of the transferor.) ** AIR 1956 Mad 570 (573) : 1956 Mad WN 537 ** AIR 1935 Cal 
756 (758) (DB). 


5. AIR 1955 SC 376 (400) : 1955 SCR 1369 ** ILR (1962) 12 Raj 925 (936) : 1962 Raj LW 588 ** AIR 
1956 Mad 570 (573) : 1956 Mad WN 537 ** AIR 1951 Raj 74 (77) : 1950 Raj LW 284 (DB). (The words 


"shall be complete and effectual upon the execution of such instrument" mean that transfer takes effect 
from the execution of the instrument Irrespective of the notice to the debtor so far as the transferor and the 


_ 
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section is that if there are several transfers of the debts in favour of different persons, they 
take in the order of the dates of these transfers and not in the order of the dates on which 
notices were given to the debtor.(6) 


A subsequent transferee without notice of the earlier transfer may however, even 
now, obtain priority over the earlier transferee if the latter has been guilty of gross negli- 
gence or is barred by estoppel from setting up his rights.(7) 


Where the beneficiaries under a trust who were also the trustees of the trust assigned 
their rights to receive income from shares of companies and managing agencies commis- 
sion which constituted the property of the trust to a creditor and also made a similar assign- 
ment to another creditor in repayment of loan they contracted, the first assignee-creditor 
would have priority in the matter of receiving the dividend income from the assignors- 
debtors when he had given notice of assignment to the trustees-beneficiaries. In such a 
case, it could not be said that the second assignee being a bona fide transferee for consider- 
ation without notice and the first assignee being negligent in that he failed to notify the 
companies whose shares were the trust property, the income from which was to be received 
by the second assignee, about the assignment of the right to recover the income thereof and 
failed to take a Power of Attorney or some such authority by which he could recover the 
dividends directly from the companies and he granted extension of time in repayment of 
debt on a mere representation of the debtors that the income was not received was estopped 
from claiming priority.(8) 

Although the title of the transferee becomes perfect on the execution of instrument 
of transfer without any notice to the debtor, a dealing by the debtor with the debt without 
notice of the transfer will, under the second paragraph of the section, be valid against the 
transferee.(9) Under the repealed S. 131, a dealing by the debtor, after the transfer was not 
valid against the transferee, if he was a party to the transfer or even if he was aware other- 
wise of the transfer, although he had received no express notice of the transfer.(10) Under 


transferee are concerned. They do not mean that the assignment once having been executed cannot be 
challenged on grounds, including want of consideration, on which any other contract can be impeached.) 
** (1912) 11 Ind Cas 964 (968) (DB) (Bom) ** AIR 1938 Rang 426 (428) : 1938 Rang LR 480 (DB) ** 
(1912) 14 Ind Cas 144 (145) (DB) (Mad) ** AIR 1919 Mad 1076 (1077) (DB) ** AIR 1935 Mad 1003 
(1005) : 59 Mad 141 (DB) ** AIR1940 Pat 683 (691) : 19 Pat 715 (DB). 

6. (1911) 11 Ind Cas 964 (968) (DB) (Bom). (The English rule permitting assignees to obtain priority by 
giving notice does not find a place in the present section.) ** AIR 1935 Mad 1003 (1005) : 59 Mad 141 
(DB). 

7. AIR 1935 Mad 1003 (1005) : 59 Mad 141 (DB). 

. AIR 1981 SC 1556 : 1981 UJ (SC) 578. 

9. ILR (1962) 12 Raj 925 (936) : 1962 Raj LW 588. (Debtor cannot be expected to attorn to the assignee, 

without notice and if, in ignorance of the assignor, the assignee can have no remedy against the debtor.) ** 
AIR 1960 Assam 191 (194) : (1961) 31 Com Cas 91 (DB) ** AIR 1958 Assam 22 (25) (DB) ** AIR 1938 
Rang 1 (5) ** (1887) 3 CPLR 147 (149) ** (1866) 35 LJQB 99 (100, 101) : 1 QB 372. Jeffs v. Day ** 11 
Ind Cas 964 (968) (DB) (Bom) ** AIR 1924 Pat 118 (119) : 2 Pat 754 (DB). 
[See also (1888) 58 LJQB 75 (79, 80) : 13 App Cas 523. Tailby v. The Official Receiver ** (1887) 10 All 
20 (25, 26, 27) ** (1886) 12 Cal 505 (509) (DB) ** AIR 1923 Pat 33 (34) : 2 Pat 84. (Muhammadan 
widow in possession of property in lieu of dower — Transfer of security without notice — Payment to 
widow binds transferee.)] 

10. (1887) 10 All 20 (25, 26, 27)). (As to what amounted to sufficient notice under the old section see the 

undermentioned cases : (1911) 10 Ind Cas 510 (511) (DB) (Cal). (Constructive notice was held sufficient 
but actual knowledge of the transfer need not have been brought home to the debtor.) ** (1905) 29 Bom 
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the present section, however, a dealing by the debtor after the transfer will not be binding 
on the transferee only if the debtor was either a party to the transfer or had been given 
express notice of the transfer. A mere knowledge of the transfer is not sufficient. 

The notice required by this section must be an express notice conforming to the pro- 
visions of S, 131.411) If the notice does not conform to the provisions of that section the 
debtor is not bound by it and is not debarred from treating the debt as payable to the origi- 
nal creditor (12) After the receipt of notice, the debtor cannot refuse to pay the debt to the 
transferee; if he still makes payment to the transferor he is not absolved from liability to 
make payment to the transferee.(13) Nor can the debtor after the receipt of notice exercise 
any right of set-off or adjustment against the debt so assigned.(14) It was held in the 
undermentioned case(1S) that after a notice is given to the debtor of the assignment he 
cannot make any payment to anyone else even under the order of the Court unless the 
assignee was a party to the proceeding in which the order is passed. 

A conditional or qualified notice is, however, not invalid.(16) Thus, where A transfers 
a debt due to him by B to C and gives notice of the transfer to B but requests him to pay C 
only if the liability which forms the consideration of the transfer has not already been 
discharged by A himself the notice is valid and B would be justified in paying A, if A, after 
giving notice, represents to B that he has satisfied the claim of C and C himself takes no 
steps to realise the debt from B.(17) 

The section, however, does not make any provision as to what the debtor is to do 
when the fact of the transfer or its validity and operation is disputed. The only safe course 
for hira, in such a case, is not to pay the debt to anyone but to ask the claimants to inter- 
piead. If he pays one of them he does so at his peril and will be obliged to pay over again to 
the right person if the person to whom he paid the amount is found to have no title.(18) 

Where after an assignment of a debt by the heirs of the deceased creditor and notice of 


199 (202) (DB). (Registration not sufficient notice.) ** (1878) 1 All 732 (734) (DB). (Filing of suit 
against the debtor was held sufficient notice.) ** 1897 21 Bom 60 (62, 63) (DB). (Do.) ** 1894 Pun Re 
No. 12. p. 21 (24). (Do.) ** (1886) 12 Cal 505 (510) (DB). (Do.) ** (1889) 2 CPLR 1 (4). (Notice not 
given by the transferor but given by the transferee not held sufficient.) ** (1887) 10 Mad 280 (290) (DB). 
(Filing of suit sufficient notice. Overruled on another point in 13 Mad 225 (FB).) 


il. — an 22 (25) ** AIR 1923 Cal 719 (720) (DB) ** AIR 1938 Rang 1 (5) ** (1910) 33 Mad 123 
(129) (DB) 


[See also (1907) 9 Bom LR 838 (843) (DB).] 
12. AIR 1915 Low Bur 10 (11) : 8 Low Bur Rull 288. 
13. (1910) 33 Mad 123 (130) (DB). 


[See also AiR 1914 Mad 624 (627) : 27 Mad LJ 134. (A mortgagor receiving notice of an assignment by 
the mortgagee of his rights under the bond to another is entitled to treat the assignee as the person to 
whom payment should be made unless before payment, the assignment has been cancelled.)] 


14. AIR 1956 Mad 570 (574) : 1950 Mad WN 537. {Assignment of fixed deposit receipt — Banker cannot 
exercise any right of set off or of adjustment after notice is received.) 


15. AIR 1943 Mad 244 (245) : IUR (1943) Mad 587 (DB). 
16. (1910) 33 Mad 123 (129) (DB). 
17. (1910) 33 Mad 123 (129) (DB). 
18. (1910) 33 Mad 123 (130) (DB). 
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assignment by the assignee to the debtor, the debtor advised the rival claimants to obtain a 
succession certificate and thereupon the assignors obtained a succession certificate and 
recovered the debt from the debtor by virtue of the certificate, it was held that the debtor 
obtained a valid discharge of the debt.(19) 


The notice of transfer must be given to the debtor himself or some person duly 
authorised by him to receive such notice.(20) 


The provisions of S. 130 however, presuppose a valid transfer. An assignment in law 
does not differ in its essential elements from other contract and must, therefore, comply 
with the fundamental requisites which are applicable to contracts generally.(21) If the pro- 
cedure laid down in this section is strictly followed but the transfer contravenes some other 
provisions of law, no rights under this section can pass from the transferor to the trans- 
feree.(22) Thus, if the object or consideration of the transfer is unlawful within the meaning 
of S. 23, Contract Act, the transfer will fail. (See S. 6). So also, where a debt is transferred 
with the object of defeating the creditors of the transferor, the creditors are not bound by the 
transfer and can treat the debt as still being the property of the transferor.(23) 


18. Transfer of mortgage debt — Equities between mortgagor and 
mortgagee, if available against transferee. 

A mortgage debt is not an actionable claim,(1) and a transfer thereof is not governed 
by this section. A notice to the mortgagor is not necessary in order to render its assignment 
valid.(2) But it is well recognised in England, that until he receives notice of the transfer, 
the mortgagor may validly make payments to the mortgagee (transferor) and to have credit 
for them against the transferee.(3) The same principle has been held to apply in this country 
also.(4) But other equities, such as a right to set off an independent claim against the mort- 


19. AIR 1950 Kutch 49 (49). 

20. AIR 1915 Low Bur 10 (11) : 8 Low Bur Rul 288. 
[See also (1880) 49 LJ Ch 465 (468) : 14 Ch D 406. The Saffron Walden Building Society v. Rayner.] 

21. AIR 1958 Punj 52 (53) : ILR (1957) Punj 1555. (Fundamental requisites are legal capacity to contract, 
consideration should not be contrary to law or public policy or should not be tainted with fraud or illegal- 
ity or the agreement should not be champertous.) 

22. AIR 1936 Oudh 275 (276) : 12 Luck 150 (DB). 
[See AIR 1951 Raj 74 (77) : 1950 Raj LW 284 (DB). (The words "shall be complete and effectual upon the 
execution of such instrument" do not mean that once the assignment is executed it cannot be challenged 
on grounds including want of consideration. On which any other contract can be challenged.)] 

23. (1912) 15 Ind Cas 193 (193) (Mad). 

Section 130 — Note 18 
1. See section 3. 
[See also 1885 All WN 282 (283) (DB). (Case under the old section 131.) ** AIR 1961 Andh Pra 183 
(190) : ILR (1961) 1 Andh Pra 89 (DB). (Hypothecation of life insurance policy with a stipulation that 
mortgagor should pay the premiums — Mortgagee is not bound to pay premiums — Ss. 130 and 132 do 
not apply.) ** AIR 1928 Mad 1133 (1134) : 1928 Mad WN 690.] 
2. (1911) 11 Ind Cas 778 (778) (DB) (Low Bur). 
. Halsbury Laws of England. Vol. 21, Para 334. 
4. AIR 1928 Mad 382 (383, 384) : 27 Mad LW 47 (DB) ** AIR 1928 Nag 223 (224). (Assignees of mortgage 


take subject to the state of account existing between the mortgagors and the mortgagees on the dates of the 
assignments or transfers and no differentiation in this connection need be made in the case of a usufructu- 
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gagee, have been held not to be available to the mortgagor.(5) 
19. “All the rights and remedies of the transferor, whether by way of 
damages or otherwise, shall vest in the transferee.” 


The effect of an assignment is that it completely divests the assignor of all the rights 
under the claim.(1) All rights and remedies of the transferor, whether by way of damages or 
otherwise, in respect of the actionable claim vest in the transferee.(2) In the undermentioned 
case.(3) one Mangal Ram had executed in favour of one Mt. Suraj, a bond for Rs. 150. The 
bond contained a stipulation that the loan was to be repaid in yearly instalments of Rs. 5 
without interest. It was also provided that if the debtor made default in payment of any 
instalment, the creditor could sue only for the one instalment. It was held that these stipula- 
tions were voidable by Mt. Suraj on the ground of undue influence and that a transferee of 
the bond from Mt. Suraj was also entitled to exercise the same option and avoid the stipu- 
lations. 

As all the rights and remedies of the transferor in respect of the actionable claim 
transferred pass to the transferee, the transferee is after the date of the transfer the only 
party entitled to sue the debtor or the other person for the recovery of the actionable claim. (4) 
The contrary view taken in the undermentioned case(5) to the effect that the transferor can 
maintain an action against the debtor or the other person for the benefit of the transferee 
appears to be incorrect in view of the express terms of the section. 

In cases of transfer of book debts or property coming within the definition of action- 
able claim pending a suit for its recovery there is necessarily involved also a transfer of the 
transferor’s right in a decree which may be passed in his favour in the pending litigation 
and the moment a decree is passed in his favour by the Court of Law, that decree is also 
automatically transferred in favour of the transferee by virtue of the assignment in writing 
already executed by the transferor. The debt is merged in the decree and the transferee of 


Se EEE 
ary mortgagee. 40 Mad 683 : 28 WR 128, Foll.) ** AIR 1920 Mad 742 (743) : 43 Mad 803 (DB) ** AIR 
1924 Nag 401 (404) ** (1880) 2 Mad 212 (214) (DB). 

Also see S. 58, Note 5 and S.60, Note 13. 
5. AIR 1917 Mad 928 (930) : 40 Mad 683 (DB). 
Section 130 — Note 19 

. AIR 1955 Mad 459 (460) : (1955) 25 Com Cas (Ins) 7. 


2. AIR 1965 Ker 241 (245): ILR (1965) 1 Ker 495. (Transfer of debt (agency deposit) owed by Company — 
Transferee and not transferor is creditor of Company.) ** AIR 1957 Nag 31 (41, 42) : 1956 Nag LJ 791. 


ny 


3. AIR 1936 Oudh 105 (106) (DB), 


4. ILR (1962) 12 Raj 925 (936) : 1962 RLW 588 ** AIR 1958 Mad 34 (39). (Right to enforce reserve 
liability of shareholder — Is actionable claim — Transfer of by way of English mortgage — Rights of 


5. AIR 1927 Mad 817 (818). 
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the actionable claim becomes entitled by virtue of the assignment in writing in his favour 
not only to the book debt but also to the decree in which it has merged. The transferee can, 
therefore, claim to execute the decree under Order 21, Rule 16 of the C. P. Code.(6) 


Section 135 of the repealed Chapter VIII(7) provided that a buyer of an actionable 
claim could not, except in certain specified cases, claim from the debtor anything more 
than what he paid for his purchase.(8) Under the present section it is clear that the trans- 
feree can claim the full amount due under the actionable claim even though he obtained his 
transfer in consideration of a lesser amount. 


A person who wishes to obtain a decree on the basis of deed of assignment must 
allege and prove a valid assignment in order to show that he had a cause of action.(9) 


The assignee of an actionable claim takes it subject to all the liabilities and equities to 
which the transferor was subject in respect of it at the date of the transfer. The plea of his 
being a bona fide transferee without notice cannot avail him because a person purchasing 
the chance of a law suit must take his chance as to the exact position in which the party 
giving it stands, and if nothing is due to the assignor the assignee gets nothing.(10) 


See also Section 134 Note 5. 
20. Assignor’s liability after the assignment. 


Even though a payment made by the debtor, before notice of the assignment of the 
debt, to the assignor is valid against the assignee, the assignor has no right, as between 
himself and his assignee, to receive the debt after the date of the transfer. If he receives it, 


6. AIR 1955 SC 376 (400) : (1955) 1 SCR 1369. (Per Bhagwati J.) 

[See also AIR 1939 Cal 715 (716, 717) : ILR (1939) 2 Cal 341 (DB). (A borrowing money from B for 
carrying on money suit filed against X and executing mortgage bond in B's favour assigning by way of 
security the decree that would be passed in money suit against X — Held that the transfer in favour of B 
was of actionable claim and under the terms of the bond B was entitled to execute the decree that was 
passed against X as assignee of the decree.)] 

7. The old Section 135 ran as follows : "Where an actionable claim is sold, he against whom it is made is 
wholly discharged by paying to the buyer the price and incidental expenses of the sale with interest on the 
price from the day that the buyer paid it. Nothing in the former part of this section applies, 

(a) where the sale is made to the co-heir to or co-proprietor of the claim sold. 
(b) where it is made to a creditor in payment of what is due to him. 
(c) where it is made to the possessor of a property subject to the actionable claim. 


(d) where the judgment of a competent Court has been delivered affirming the claim or where the claim 
has been made clear by evidence and is ready for judgment.” 


8. (1888) 11 Mad 56 (63) (FB) ** (1890) 13 Mad 225 (227, 228) (FB) ** (1887) 9 All 476 (479) (DB) ** 
(1891) 13 All 102 (106, 108) (DB) ** (1897) 21 Bom 572 (575) ** (1891) 5 CPLR 13 (18) ** (1899) 22 
Mad 301 (302) (DB) ** (1910) 7 Ind Cas 871 (872) (DB) (Mad). 


See also the following cases under that section : (1898) 23 Bom 761 (763) (DB) ** (1891) 18 Cal 510 
(513, 514) (DB) ** (1896) 23 Cal 713 (722) ** (1886) 13 Cal 145 (146) (DB) ** (1888) 15 Cal 436 (437) 
(DB). (This section did not apply where the money was recovered by a suit after a contest as to the 
liability of the defendant.) ** (1895) 19 Bom 290 (292) (DB). (Assignee can recover the whole debt and 
not the price he paid.) ** (1898) 2 Cal WN 147 (150) (DB) ** (1892) 15 Mad 382 (383) ** (1911) 9 Ind 
Cas 729 (730) (DB) (Mad) ** (1906) 29 Mad 155 (159) (DB) ** (1902) 24 All 517 (518, 519) ** (1899) 
3 Oudh Cas 18 (19) ** (1898) 21 Mad 253 (255) (DB) ** (1898) 20 All 327 (335, 336) (DB). 


9. AIR 1958 Punj 52 (53) : ILR (1957) Punj 1555. 
10. 1962 Raj LW 588 : ILR (1962) 12 Raj 925. 
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he will be liable to pay it up to the assignee. (1) Nor can the assignor do anything in deroga- 
tion of his transfer.(2) the principle being that a grantor cannot derogate from his own 
grant. Thus, in the undermentioned case(3) A and B, co-partners transferred to C all the co- 
partnership stock, debts, sums of money, etc. At the time of such transfer A had in his 
possession a bill of exchange payable to his order, the property of A and B as such co- 
partners. A made default in transferring the bill to Cand iater on incapacitated himself from 
so doing by parting with the bill. It was held that there was an implied covenant on the part 
of A not to do anything in derogation of the deed of transfer and that, as he acted in deroga- 
tion of it, C could recover the amount of the bill from A. In another case(4) a deed of 
transfer of an actionable claim contained a clear and unambiguous statement that no part 
payment of any sort had ever been made to the transferor; there was also a provision that 
the transferee should collect the amount of the claim by recourse to litigation if he could not 
recover it otherwise. The transferee having failed to recover the debt from the debtor sued 
the transferor for the price he paid for the transfer and for the costs of litigation against the 
debtor. It was held that the statement in the deed of transfer was a guarantee that the claim 
was in full force and it was also clear that the litigation was within the contemplation of 
parties and so the costs of litigation also. The transferee was, therefore, entitled to get a 
decree against the transferor not only for the price he paid but also for the costs of the suit 
against the debtor, and of the appeal and second appeal. 

Where the assignor cancelled the contract for the purchase of goods before the assign- 
ment of the contract it was held that the assignee was entitled to a refund of earnest money 
and the amount paid by him on account of profit from the assignor.(5) 

21. The right of a tenant in Malabar to compensation. 

The right of a tenant in Malabar to compensation for improvements made on the 
tenancy land is of a peculiar nature. It is dependent on the state of accounts existing at the 
time the question of compensation comes to be settled between the tenant and the landlord 
as to the claims which the landlord has against the tenant on account of rents or other dues 
payable under the lease. Such a right, however, is analogous to an actionable claim and a 
transfer of such right by the tenant to a third person cannot affect the rights of the landlord 
unless he has notice of the transfer when he accepts the surrender of the property leased and 
settles the account with the tenant.(1) 


Section 130 — Note 20 


- AIR 1927 Rang 129 (129) ** (1891) 60 LJ Ch 111 (114): (1891) 1 Ch 82. In re Patrick Bills v. Tatham ** 
(1834) 3 My and K 36 (43): 40 ER 14:41 RR 5, Fortiscue v. Barnett ** (1866) 35 LIQB 99 (100,101) : 
1 QB 372, Jeffs v. Day. 


[See also AIR 1930 All 875 (876) (DB). (When debts are transferred by way of sale and the vendor, in 
spite of the sale, realises one of such debts, it is only just and equitable that the vendee should be allowed 
credit for the amount so realized out of the consideration.)] 


2. (1856) 25 LJCP 229 (232) : 2 Jur (NS) 812. Aulton v. Atkins ** (1867) (36) LICP 173 (176) : LR 2 CP 
305. Gerard v. Lewis. 


3. (1856) 25 LICP 229 (232) : 2 Jur (NS) 812. Aulton v. Atkins. 
4. AIR 1927 Rang 129 (129). 
5. 1917 Pun LR No. 22.p.58 (60) : 1917 Pun WR 7. 
Section 130 — Note 21 
1. (1899) 23 Mad 86 (88) (DB) ** AIR 1926 Mad 650 (651) ** (1884) 7 Mad 545 (547) (DB). 
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22. Sub-section (2). 


As seen in Note 19 after the execution of the instrument of transfer the transferee is 
the only party entitled to maintain action against the debtor or other person for the recovery 
of the actionable claim. The sub-section makes it clear that the transferee is not required to 
obtain the consent of the transferor to the suit or proceeding against the debtor or other 
person and need not make the transferor a party to such suit or proceeding.(1) 


It has been held that the word “proceeding” in sub-section would include a proceed- 
ing in execution or a proceeding for payment of decretal money deposited in Court.(2) 


See also the undermentioned cases.(3) 
23. Exception. 


Transfers of fire and marine policies have been excepted from the general provisions 
of this Section.(1) A transfer of fire insurance policy is governed by the special rule con- 
tained in Section 135 while a transfer of marine insurance policy is now specifically pro- 
vided for in the Marine Insurance Act, 1963. 

Until the amendment of the Exception in 1938 (See Note 1) transfers of life policies 
were required to be made in accordance with the provisions of this Section.(2) But by the 
amendment of 1938 it is now provided that this section will not affect the provisions of 
Section 38 of the Insurance Act, 1938, which now provides for the transfer of life policies. 
However, the rights and remedies of a transferee of a life policy existing prior to the com- 
mencement of the Insurance Act, 1938, are not affected by the provisions of Section 38 of 
the Act.(3) (See Cl. (6) of Section 38, Insurance Act, 1938.) An assignee of an insurance 
claim may sue in his own name and his description in the plaint does not cause preju- 
dice.(4) 

24. The principle of “caveat emptor” applies to the purchase 
of an actionable claim. 

It has been held that the principle of “caveat emptor” applies to the purchase of an 
actionable claim.(1) Thus, where a person held a promissory note for a certain amount and 


Section 130 — Note 22 
1. AIR 1935 Cal 756 (758) (DB). 
2. AIR 1963 Pat 30 (33) : 1962 BLJR 813. (AIR 1951 Pat 415, Foll.) 


3. AIR 1957 Nag 31 (42, 46) : 1956 Nag LJ 791. (Endorsee of Railway receipt has the right to maintain an 
action to enforce its performance in his own name or to sue to recover damages occasioned by failure to 
perform the contract.) ** AIR 1956 Andhra 9 (14). (Transteree of promissory note assigned to him in 
manner prescribed by S.130, T.P. Act is entitled to bring a suit on the note.) 


Section 130 — Note 23 
1. AIR 1937 Sind 181 (183) : 31 Sind LR 98 (DB). 


2. AIR 1955 Mad 459 (460) : (1955) 25 Com Cas (Ins) 7. (AIR 1934 Bom 296 : 58 Bom LR 513. Rel. on.) 
** (1913) 37 Bom 471 (478) (DB) ** AIR 1937 Sind 181 (183) : 31 Sind LR 98 (DB). 


[See also AIR 1961 Andh Pra 67 (70) (DB).] 
3. AIR 1955 Mad 459 (460) : (1955) 25 Com Cas (Ins) 7 ** AIR 1944 Nag 185 (186) : ILR (1944) Nag 871 
4. (1974) 2 Kant LJ 521 : ILR (1975) Kant 96. 
Section 130 — Note 24 
1, AIR 1915 Lah 86 (86). 
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was paid off by the executant, but after the death of such person his widow sold it in good 
faith, not knowing that it was paid off, it was held that the principle of caveat emptor 
applied, and that the purchaser had no remedy; he should have inquired from the executant 
whether the note was paid off, as he was purchasing a mere claim. (2) 

The person who takes a fixed deposit receipt in assignment in the normal course of 
banking business being not under any obligation to enquire before taking the assignment 
whether the banker has any claim is in the position of a bona fide purchaser for value 
without notice and will not be affected by any claim which the banker may have on the 
deposit money.(3) 

“Where the beneficiaries under a trust who were also trustees of the trust assigned 
their rights to receive income from shares of companies and managing agencies commis- 
sion which constituted the property of the trust to a creditor and also made similar assign- 
ment to another creditor in repayment of loan they contracted, the first assignee-creditor 
would have priority in the matter of receiving the dividend income from the assignors- 
debtors when he had given notice of assignment to the trustees-beneficiaries. In such a 
case, it could not be said that the second assignee being a bona fide trasnferee for consider- 
ation without notice and the first assignee being negligent in that he failed to notify the 
companies whose shares were the trust property, the income from which was to be received 
by the second assignee, about the assignment of the right to recover the income thereof and 
failed to take a power of attorney or some such authority which would enable him to re- 
cover the dividends directly from the companies. The objection as to the failure to give 
notice to the companies whose shares constituted property of the trust overlooked the sub- 
stantive provision in Section 153 of the Companies Act, 1956 providing that no notice of 
any trust shall be entered on the register of members or of debenture-holders. Though the 
shares stood in the name of the trustees, the fact that they were trustees could not be 
recognised by the companies. The obligation is of the trustees to distribute the dividend 
income. Even if the creditor 1st assignee had given notice of assignment to the companies, 
they would have taken no note because companies were bound to distribute dividends to 
the members whose names appeared on the register of members, to claim benefit as a bona- 
fide transferee for value, the second assignee ought to have made an enquiry from the 
trustees and not from the companies who would have neither recognised the trust nor as- 
signment.(4) 

See also the undermentioned case.(5) 

25. Law in States where Act does not apply. 

The Act did not apply to the Punjab(1) and N. W. F. P(2) The technical provisions 

a 


2. AIR 1915 Lah 86 (86). 
3. AIR 1956 Mad 570 (574) : 1956 Mad WN 537. 
4. AIR 1981 SC 1556 : 1981 UJ (SC) 578. 


5. AIR 1956 Trav-Co 80 (82) : ILR (1955) Trav-Co 220 (DB). (Where a sale deed expressly provides for 
indemnity in case the vendee’s title is affected on account of any undisclosed encumbrances, no heed to 
the argument based on the doctrine of caveat emptor can be paid.) 


Section 130 — Note 25 
1. 1907 Pun Re No.9, p. 46 (49, 53) ** 1894 Pun Re No. 12, p. 21 (23). 
2. AIR 1941 Pesh 45 (47) : 1941 Pesh LJ 45 (DB). 
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contained in this section as to the requirement of writing for the transfer of an actionable 
claim have not been applied in those provinces.(3) The Courts are guided in such matters 
by the rules of justice, equity and good conscience.(4) In the undermentioned case(5) the 
Court applied the provisions of Section 25, sub-section (6) of the English Judicature Act, 
1873, as being in consonance with justice, equity and good conscience. In another case, 
where a part of a debt was assigned, it was held that if this section enabled the transfer of a 
part of the debt, the principle underlying the section may be applied to the cases arising in 
the Punjab also, and that if it did not, then even according to the rules of justice, equity and 
good conscience, the assignee’s rights were enforceable where the assignor and all other 
persons interested were made parties and there was no question of any harassment of the 
debtor by a multiplicity of proceedings.(6) 


Transfer of policy of 130A. [Repealed by the Marine Insurance Act, 1963 
marine insurance (XI of 1963), S. 92 [1-8-1963].] 

Notice to be in writing, 131. Every notice of transfer of an actionable claim 
signed ; shall be in writing, signed by the transferor or his agent 


duly authorized in this behalf, or, in case the transferor re- 
fuses to sign, by the transferee or his agent, and shall state the name and address of 
the transferee. 


Synopsis 


1. Legislative changes. 4. “Shall state the name and address of the trans- 


2. Scope. Nene e Bes n n 
5. Notice with a condition or qualification. 


3. Notice by transferee or by his agent. 6. Waiver of defects in the notice. 


1. Legislative changes. 
The corresponding section in Chapter VII, as it stood before 1900 was Section 
132 which ran as follows: 
“Every such notice must be in writing signed by the person making the transfer or by his 
agent duly authorised in this behalf.” 
The section made no provision for a notice by the transferee and it was, there- 
fore, held in the undermentioned case(1) that a notice sent by the transferee could 


3. AIR 1941 Pesh 45 (47) : 1941 Pesh LJ 45 (DB). (In provinces where the T.P. Act does not apply, a hundi 
can be assigned orally subject to all equities as a chose-in-action independently of the Negotiable Instru- 
ments Act so as to give the assignee a locus standi to sue thereon.) ** AIR 1936 Lah 547 (548) ** AIR 
1925 Lah 575 (575) ** AIR 1932 Lah 30 (31). 


4. 1907 Pun Re No. 9, p. 46 (53). 
5. 1907 Pun Re No. 9, p.46 (52). 
6. AIR 1941 Lah 337 (337, 338) (DB). 
Section 131 — Note 1 
1. (1889) 2 CPLR 1 (3, 4). 
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not, under the terms of Section 131 (now Section 130), make the transfer of a debt opera- 
tive. The change introduced by the present section seems to have been suggested by the 
decision of Farran, C. J. in Ragho v. Narayan.(2) His Lordship observed in that case : 


“Before the passing of the Transfer of Property Act, it was the assignee upon whom it was incum- 
bent for his own protection to give notice of his assignment to the debtor. There was no particular 
reason why the assignor should give it. We cannot help thinking that there has been a slip made in 
Section 132 in throwing upon the person making transfer the obligation of giving express notice to 
the debtor. The English Act 36 and 37 Vict. C. 66 Section 25 only requires that express notice in 
writing shall be given. It does not enact who is to give it. It may even be given after the death of the 
assignor. (Walker v. Bradford Old Bank, 12 Q. B. D. 511.) But, however this may be (and the attention 
of legislature may well be directed to the point), we must consture the Act as it stands. No provision 


is made in it for the assignee giving notice in any particular way.” 
Regarding the change the Select Committee observed in their report: 

“In Section 132 (now 131) we propose to enact that a notice of transfer shall be signed by the 
transferor, or his agent, or, in case of the transferor’s refusal, by the transferee, and shall state the 
name and address of the transferee. The latter part of this rule goes beyond the requirements of the 
English law, but we submit that a notice in general terms, not stating the name and address of the 
transferee, would not be sufficient as a safeguard against fraud. A debtor is, we think, entitled to 
know the name and address of the person to whom he becomes liable on a transfer of the claim 


against him.” 
2. Scope. 

This section deals with the form and essentials of the notice required to be given 
under Section 130. In order that the saving provision in the second paragraph of sub-sec- 
tion (1) may be operative, the requirements of this section must be strictly complied with.(1) 
Section 131 only provides for a form and the manner of notice to be given on transfer of 
actionable claim. If the assignee or assignor gives notice of transfer of actionable claim to 
the person who is liable to satisfy the claim, such person is prevented and is not entitled to 
settle the claim with the assignor. He can thereafter settle the claim with assignee only. But 
this does not mean that the assignment is not effective or is not valid until notice is given to 
the person who is liable to satisfy the claim.(2) 

Where the property in possession of tenant is sold and the plaintiff-vendee claimed 
the rent which accrued after the sale even assuming that the realisation of rent was an 
actionable claim, there was no transfer of the right of realisation of rent alone and hence 
there was no need for a notice required under Section 131.(3) 

3. Notice by transferee or by his agent. 
: The transferee or his agent can sign the notice only if the transferor refuses to sign 
it.(1) the fact of such refusal need not be mentioned in the notice.(2) The section does not 


2. (1897) 21 Bom 60 (62) (DB). 
Section 131 — Note 2 

1. AIR 1923 Cal 719 (719) (DB) ** (1907) 9 Bom LR 838 (843) (DB). 

2. 1991 (70) Com Cas 670 (684) (DB) (Kant). 

3. AIR 1973 All 165 (166) : 1972 All WR (HC) 801 ** AIR 1972 All 415 (416) : 1972 All LJ 440. 
Section 131 — Note 3 


1, AIR 1951 Raj 74 (76) : 1950 Raj LW 284 (DB) ** (1910) 33 Mad 123 (130) (DB). (Transferor giving an 
invalid notice and subsequently refusing to give proper notice — Transferee is entitled to give a legal 
notice.) 

2. AIR 1951 Raj 74 (76) : 1950 Raj LW 284 (DB) ** (1910) 33 Mad 123 (130) (DB). 
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require that the debtor must have knowledge of the refusal by the transferor to sign, either 
from the notice or otherwise, in order that the debtor may be liable to the transferee. In the 
undermentioned case(3) where a notice was served by the transferee on the debtor and it 
was not proved that the transferor refused to sign the notice, it was held that a payment 
made by the debtor to the transferor was valid. 
See also the undermentioned case.(4) 
4. “Shall state the name and address of the transferee.” 


The notice must state both the name and address of the transferee. So where the notice 
states the name of the transferee but does not state his address the provisions of this section 
are not complied with and the notice is not effective to bring the exception mentioned in the 
proviso to sub-section (1) of Section 130 into operation.(1) Similarly, the name and address 
of the solicitor of the transferee cannot be substituted for the name and address of the 
transferee himself,(2) as the word “shall” in the section means the very same thing and not 
a substitute for it.(3) 

5. Notice with a condition or qualification. 

It has been held by the High Court of Madras(1) that a notice under this section will 
not be bad merely because it is coupled with a condition or qualification provided the other 
requirements of the section are complied with. Thus, where the transferor, a contractor, in a 
notice to the debtor, a railway company, asked the company to pay to the transferee, one G, 
the amount due on his final bill when the bill would be ripe for payment in due course, 
unless in the meantime, the contractor had himself otherwise paid off the debt due by him to 
G, it was held that the notice, though conditional or qualified, was valid and the company, 
therefore, could not deal with the contractor after the receipt of the notice. 

6. Waiver of defects in the notice. 

Where the notice does not strictly comply with the provisions of this section and is 
defective in form a question arises, whether the debtor himself can waive the defects in a 
notice. It was observed by Mukherjee, J., in Sadasook Ramprotap v. Hoore Miller & Co.(1) : 


“The answer to the question whether it is permissible to waive a particular provision depends 
upon its true nature. If the object of the Legislature is to protect or benefit an individual litigant, it is 
open to him to waive the positive provisions of the statute. On the other hand, if the provision has 
been enacted from reasons of public policy, he cannot be permitted to waive it, The provisions of 


3. AIR 1915 Low Bur 10 (11) : 8 Low Bur Rul 288. 


4. AIR 1951 Raj 74 (76) : 1950 Raj LW 284 (DB). (A delivery of a copy of the plaint in the suit for the 
recovery of the debt by the transferee along with the summons served on the debtor cannot be deemed to 
be a notice of transfer of the debt.) 


Section 131 — Note 4 
1. AIR 1923 Cal 719 (719, 720) (DB). 
2. AIR 1923 Cal 719 (720) (DB). 
3. AIR 1923 Cal 719 (721) (DB) (Per Rankin, J.) 

Section 131 — Note 5 
1. (1910) 23 Mad 123 (129) (DB). 

Section 131 — Note 6 
1. AIR 1923 Cal 719 (720) (DB). 
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Section 131 fall, in my judgment, within the latter category, but I am not prepared to maintain as an 
abstract proposition of law, that under no conceivable circumstance can the provisions of Section 131 


be waived by the debtor.” 


Liability of transferee 132. The transferee of an actionable claim shall take it 
of actionable claim subject to all the liabilities and equities to which the transf- 
eror was subject in respect thereof at the date of the transfer. 

Illustrations 


(i) A transfers to C a debt due to him by B, A being then indebted to B, C sues B for the debt due by B 
to A. In such suit B is entitled to set-off the debt due by A to him; although C was unaware of it at the date of 
such transfer. 

Gi) A executed a bond in favour of B under circumstances entitling the former to have it delivered up 
and cancelled. B assigns the bond to C for value and without notice of such circumstances. C cannot enforce 


the bond against A. 


Synopsis 
1. Legislative changes. 5. Debtor may lose the benefit of the section by 
2. Scope of the section. his own conduct. 
3. Liabilities and equities. TA 6. Mortgage-debt — See Note 18 on S. 130. 
4. Assignee need not be aware of the liability or 


equity. 7. Assignment in execution of decree. 


1. Legislative changes. 


The corresponding section to the old Chapter VIII, Section 137, ran as follows: 


“The person to whom a debt or charge is transferred, shall take it subject to all the liabilities to 
which the transferor was subject in respect thereof at the date of the transfer. 


Illustration 
A debenture is issued in fraud of public company to A. A sells and transfers the debenture to B who has 
no notice of the fraud. The debenture is valid in the hands of B.” 
2. Scope of the section. 

It is a general principle of law that no one can transfer to another a right or title greater 
than he himself has, the maxim being nemo plus juris ad alium transferee potest quam ipse 
habe.(1) It is also a principle of equity that the assignee of a chose-in-action takes it subject 
to all the equities which subsist against the assignor.(2) This section is based on the above 


Section 132 — Note 2 


1. (1863) 32 LJCP 161 (163, 164) : 14 CB (NS) 248 : 8 LT 317, Whisler v. Fostar. (Bill of Exchange assigned 
without endorsement — Assignor guilty of fraud — Held, assignee is affected by the same as assignor 
cannot give a better title than himself.) 


(639) : 3 Ch 355 : 37 LJ Ch 362, In re, Natal Investment Co. (But the depositary of debentures though not 
an assignee of actual claim is held to be bound by the equities and liabilities of the depositor.) ** (1859) 
121 RR 128 (133) : 28 LJ Ch 119. Athenoeum Life Assurance Society v. Pooley. (The rule is not subject 
to his having made proper enquiries.) ** AIR 1916 Mad 242 (246) (DB). 


[See (1848-52) 88 RR 296 (314) : 3 HLC 702, Mangles v. Dixon.] 
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principles(3) and merely enacts the law as it existed before the Act was passed.(4) Other 
provisions of law in which the same principles are found enacted are Section 49 of the 
Code of Civil Procedure(5) and Sections 231 and 232 of the Contract Act. 


The section, of course, has no application where the transfer is not of an actionable 
claim, but of an interest in immovable property. Where the right to recover arrears of prof- 
its was assigned to a co-sharer in a conveyance of a village share and the co-sharer sued the 
lambardar to recover the arrears, and the lambardar claimed to set-off against the claim 
amounts due to him, it was held that the right to recover the profits was an interest in 
immovable property and not an actionable claim, and that this action had no application to 
the case.(6) 

3. Liabilities and equities. 

Where no amount is due to the assignor the assignee can get nothing. Where only a 
portion of the debt is due, the assignee can get nothing more. Where the debtor is entitled to 
set-off against the assigned debt another debt due to him, the assignee can, as the first 
illustration shows, take the assignment only subject to this right of set-off.(1) A debtor can 
also claim as against the assignee a right of equitable set-off.(2) Thus, where debtor is 
entitled to claim unliquidated damages from the assignor arising out of the same transac- 
tion as the assigned debt, he can set-off the same against the assigned debt even as against 
the assignee.(3) Where A executes a bond in favour of B under circumstances in which it is 
voidable by A on the ground of undue influence, fraud, etc., the option of avoiding the 
bond is available not only against the original creditor but also his assignee.(4) This is, in 
fact, illustration (ii) to the section. 

But the liability or equity must be existing at the time of the assignment. A future and 
possible equity cannot be set-off.(5) In Brice v. Bannister(6) G had contracted to build a 
ship for the defendant, to be paid for in four instalments. G owed money to the plaintiff, 


[See also AIR 1944 Nag 98 (99) : ILR (1944) Nag 170. (Section 49 and O. 21, Rr.18 and 19, Civil P.C. are 
based on the same principles.)] 


3. (1878) 1 All 732 (734) (DB). (Whatever defences were available against assignor are available against 
assignee.) 


4. (1912) 16 Ind Cas 686 (687) (DB) (Mad). 
5. AIR 1933 Cal 865 (868) : 37 Cal WN 758 (DB) ** (1900) 10 Mad LJ 211 (212). 
[See also AIR 1914 Bom 299 (299) : 38 Bom 631 (DB).] 
6. AIR 1936 Nag 217 (218). 
Also see Section 3, Note 2. 
Section 132 — Note 3 
1. (1869) LR 4 Ch 242 (245) : 17 WR (Eng) 423 (424). Tooth v. Hallet ** (1907) 30 Mad 235 (238) (DB). 


2. As to the right of equitable set-off between a debtor and creditor, see generally Note 5 on O. 8, R. 6 of the 
A.LR. Commentaries on the Code of Civil Procedure 10th (1985) Edn. 


3. (1878) 26 WR (Eng) 403 (404) : 3 Ex D 127, Young v. Kitchin ** (1888) 57 LJ PC 35 (41) : 13 App Cas 
199 : 58 LT 285, Government of Newfoundland v. Newfoundland Rly. Co. 


4. (1869) 17 WR (Eng) 810 (811) : LR 8 Eq 36 : 38 LJ Ch 374 : 20 LT 77. Graham v. Johnson. 
5. 1969 Ker LR 572. 
6. (1878) 3 QBD 568 (569) : 47 LJQB 722. 
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and, before the completion of the contract gave the plaintiff an order upon the defendant for 
the defendant to pay the plaintiff £ 100 out of the moneys due to G from the defendant. 
Notice was given of this to the defendant. The defendant, however, made subsequent ad- 
vance to G to enable him to complete the contract, with the result that at the completion of 
the contract G had no more to receive on account of the contract. It was held that the 
advances made by the defendant to G after notice of the assignment to plaintiff was not an 
equity existing at the date of the assignment and could not be set up against the plaintiff's 
claim for the amount assigned to him. 

See also the undermentioned cases.(7) 

4. Assignee need not be aware of the liability or equity. 

The fact that the assignee of the actionable claim is not aware at the date of the assign- 
ment, of the existence of the liability or equity, does not, as the illustrations show, affect the 
rule that he takes it only subject to such liabilities or equities.(1) It is the duty of the as- 
signee before he takes the assignment to`make enquiries as to any equities or liabilities 
affecting the subject-matter of the assignment.(2) It is not the duty of the debtor to inform 
the assignee, on the receipt of notice of assignment, that the assignment is burdened with 
liabilities, unless there are circumstances leading him to think that the assignee is being 
defrauded and is likely to sustain further loss.(3) 

5. Debtor may lose the benefit of the section by his own conduct. 

A debtor may by his conduct be stopped from raising against an assignee an equity 
which would have availed him against the original obligee. Thus, where his conduct has 
been such that it may be regarded as representation that there were no equities affecting the 
subject-matter of the assignment, and the assignee has taken the assignment on the faith of 
such representation, he cannot set up the equity against the assignee.(1) Where the debtor, 


7. AIR 1934 All 155 (159) : ILR 56 All 624 (FB). (Default of A to pay rent in respect of agricultural land — 
Payment by B who was a lambardar — Suit by B for money paid — Decree — Assignment of profits by 
co-sharer A to C who was a stranger — C filing suit for recovery of the profits under the assignment — B 
pleading inter alia that the transfer made in favour of C was fictitious one: Held, that B could not be 
allowed a set-off on the ground that C was a purchaser of an actionable claim and under S.132, had 
purchased it subject to equities against his transferor.) ** AIR 1963 Cal 399 (402) : 67 Cal WN 279. (A 
Railway Receipt is assignable but without the fetters Sections 130 and 132 of T.P. Act impose.) ** AIR 
1961 Andh Pra 183 (190) : ILR (1961) Andh Pra 89 (DB). (Hypothecation of life insurance policy with a 
stipulation that mortgagor should pay the premiums — Mortgagee is not bound to pay premiums — Ss. 
130 and 132 do not apply.) ** AIR 1957 Nag 31 (46) : 1956 Nag LJ 791 (DB). Railway Receipt having 
series of endorsements — Last endorsee has right to bring suit against Railway.) ** AIR 1956 Trav-Co 80 
(81, 82) : ILR (1956) Trav-Co 220 (DB). (Sale of equity of redemption — Title in property lost before sale 
— Failure of consideration — Right enforceable against assignee as available against assignor.) ** (1893) 
41 WR (Eng) 475 (477) : 2 Ch 175, Christie v. Taunton Delmard, Lane & Co. ** (1863) 11 WR (Eng) 803 
(803) : 4 B & S 243. Wilson v. Gabriel ** (1880) 50 LJ Ch 772 (773) : 17 Ch D 520. Roxburgh v. Cox. 

Section 132 — Note 4 


1. (1856) 25 LJ C 896 (898) : 2 Jur (NS) 981 : 4 WR (En ) 533. Brand . Brandon ** (1848-52) 88 RR 296 
(311, 312) : 3 HLC 702, Mangles v. Dixon. se ae à 


2 (1848-52) 88 RR 296 (312) : 3 HLC 702, Mangles v. Dixon ** AIR 1916 Mad 242 (246) (DB). (Onus lies 
upon assignee to show that the assignment is free from an existing right.) 


3: (1848-52) 88 RR 296 (313) : 3 HLC 702, Mangles v. Dixon. 
Section 132 — Note 5 


. (1870) 19 WR Eng 430 (430) : 11 Eq 157 : 40 LJ Ch 153. In re, South Essex Estuary Co.: Ex parte, 
Chorley ** (1874) 23 WR (Eng) 286 (287) : 10 Eq 302 : 44 LJ Ch 450. In re, Hercules Insurance Co.: Ex 
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on receiving notice of the assignment, sees that the assignee has been deceived and stands 
by and allows him to be defrauded, he canzot be allowed to set up his equity against the 
assignee.(2) 

Where a person furnished a security by pledging a fixed deposit receipt given by a 
Bank by executing a surety bond and handed over the receipt to the Court and subsequently 
a notice of assignment was sent to the Bank by the Court, it was held that the deposit receipt 
even if in terms was not transferable by endorsement can be assigned under T. P. Act as 
embodied in Chapter VII, T. P. Act. Therefore, it is a valid assignment in favour of the 
Court.(3) 

6. Mortgage-debt. 

See Note 18 on Section 130. 

7. Assignment in execution of decree. 

The principle of this section has been held applicable even where the transfer of the 
actionable claim is by way of sale in execution of a decree. Where A owed B, the debt due 
by A to B was sold and was purchased by C, it was held that in a suit by C against A to 
enforce the debt, A can set-off the debt due by B to him.(1) 


Warranty of solvency 133. Where the transferor of a debt warrants the sol- 
of debtor i vency of the debtor, the warranty, in the absence of a con- 

tract to the contrary, applies only to his solvency at the 
time of the transfer, and is limited, where the transfer is made for consideration, to 
the amount or value of such consideration. 


Synopsis 


1. Legislative changes. 4. “Solvency” “and “warranty”, meaning of. 
2. Scope of the section. 


3. “Debt.” meaning of. 5. “In the absence of a contract to the contrary.” 
1. Legislative changes. 


This section was originally numbered as S. 132 of the Transfer of Property Act, 1882. 
By Act 2 of 1900 certain amendments and alterations were effected in the chapter relating 
to actionable claims and this section was then numbered as 133 of the Act. 
2. Scope of the section. 
This section deals with a case of transfer of a debt accompanied by a warranty of the 
solvency of the debtor. It declares that, in the absence of a contract to the contrary, the 


parte, Brunton's Case ** (1837) 45 RR 538 (541) : 6 Ad & El 469 (474). Pickard v. Sears. 

2. AIR 1956 Mad 570 (574) : 1956 Mad WN 537 ** (1848-52) 88 RR 296 (317) : 3 HLC 702, Mangles v. 
Dixon. 

3. (1978) 14 Delhi LT 254 : (1979) 1 Ren CJ 643 (649). 

Section 132 — Note 7 

1. (1912) 16 Ind Cas 686 (687) (DB) (Mad) ** AIR 1923 Lah 261 (262) : 3 Lah 414 (DB) ** AIR 1944 Nag 
98 (99) : ILR (1944) Nag 170. (Section 49 and O. 21, Rr.18 and 19, Civil P.C., are also based on the same 
principles as S.132.) 
[See also AIR 1914 Bom 299 (299) : 38 Bom 631 (DB).] 
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warranty will apply only to the solvency of the debtor at the date of the transfer and not to 
his continued solvency after the date of the transfer. It further declares that the liability 
under the warranty is limited to the extent of the consideration for the transfer, where the 
transfer is one for consideration. 

Just as title to property is important in transfer of immovable property, and title to 
goods, in the sale of goods, the solvency of a debtor is important in the transfer of a debt. 
But while, in the case of immovable property(1) and of goods,(2) the law implies a war- 
ranty of title of the case may be, there is no warranty by implication of the solvency of the 
debtor in the case of transfers of debts. 

As to warranty in various other transfers of property, see the undermentioned provi- 
sions.(3) 

3. “Debt,” meaning of. 

The word ‘‘debt’’ has not been defined in this Act or in the General Clauses Act. 
Wharton in his Law Lexicon, defines it as “a sum of money due from one person to an- 
other.” In Webb v. Stenton,(1) Lord Justice Lindley defined it as a sum of money which is 
now payable or which will become payable in the future by reason of a present obligation. 

The section speaks of the transfer of a debt and not of the transfer of an actionable 
claim. It is conceived, however, that the word debt must be taken to be a debt which is an 
actionable claim, inasmuch as the whole chapter in which this section occurs deals only 
with actionable claims. 

See also Section 3, Note 22. 

4. “Solvency” and “warranty”, meaning of. 

The “solvency” of a debtor means his ability to discharge all his debts and obligations 
in full.(1) 

The term “warranty” is not defined in this Act. It has been held to be a stipulation 
collateral to the main purpose of a contract, the breach of which will give rise to claim for 
damages,(2) against the warrantor. Section 12, sub-section (3) of the Sale of Goods Act 
which follows generally the English Sale of Goods Act(3) defines “warranty” as follows: 


_ “A warranty is a stipulation collateral to the main purpose of the contract, the beach of which 
gives rise to a claim for damages but not to a right to reject the goods and treat the contract as 
repudiated.” 


A warranty is in the nature of a guarantee though all the incidents of a contract of 


Section 133 — Note 2 
1. Section 55 (2). 
2. Section 14 of the Sale of Goods Act, 1930. 


3. ovate 55 (2). 65 (a) and 108 (c). Negotiable Instruments Act, Section 35: Sale of Goods Act, Section 


Section 133 — Note 3 
1. (1883) 52 LIQB 584 (588) : 11 QBD 518 : 49 LT 532. 
Section 133 — Note 4 
1. Wharton’s Law Lexicon, 9 Edn., p. 699. 
2. (1911) 80 LJ KB 1058 (1060, 1082) : 1911 AC 394, Wallis v. Prath. 
3. (1893) 56 & 57 Victoria, Ch.71. S. 62. 
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guarantee are not applicable to the case of a warranty. The liability of the transferor who 
warrants the solvency of his debtor is not co-extensive with that of the debtor as in the case 
of a guarantor. Further, the liability of the warrantor-transferor arises on the date of the 
transfer itself, whereas the liability of a guarantor on the non-payment of the debt by the 
debtor.(4) 


5. “In the absence of a contract to the contrary.” 
Parties can contract so as to create rights and liabilties other than those contemplated 


under this section. When they so contract, they will be bound by the terms of their contract 
and this section will not be applicable. 


Under the English law, an implied covenant, on the part of transferor, that he will not 
do anything in derogation of his transfer, will be presumed; thus, if a debt is rendered 
irrecoverable by any act of the transferor, subsequent to the transfer he will be held liable 
on the basis of a breach of such implied covenant.(1) He will however, not be liable to pay 
the entire amount due under the debt transferred but only such amount as has been rendered 
irrecoverable.(2) 


Mortgaged debt 134. Where a debt is transferred for the purpose of 
: securing an existing or future debt, the debt so transferred, 
if received by the transferor or recovered by the transferee, is applicable, first, in 
payment of the costs of such recovery: secondly, in or towards satisfaction of the 
amount for the time being secured by the transfer; and the residue, if any, belongs to 
the transferor or other person entitled to receive the same. 
Synopsis 


1. Legislative changes. 4. “Existing or future debt.” 

5. Rights and duties of the transferee. 

6. “The residue, if any, belongs to the transferor 
or other person entitled to receive the same.” 


2. Scope of the section. 
3. Transfer of a secured debt. 


1. Legislative changes. 
This section corresponds to S. 138 of the old Chap. VIII. That section ran as follows: 


“When a debt is transferred for the purpose of securing an existing or future debt, the 
debt so transferred, if recovered by either the transferor or transferee, is applicable, first, in 
payment of the cost of such recovery; secondly, in or towards satisfaction of the amount for 
the time being secured by the transfer, and the residue (if any) belongs to the transferor.” 

2. Scope of the section. 


It has already been seen in Note 3 on S. 130 that the word “transfer” in this chapter is 


4. Sections 126 to 128 of the Contract Act, 1872. 
Section 133 — Note 5 


1. (1845) 153 ER 1441 (1447) : 16 Mee & W 862 : 73 RR 745, Ward v. Audland ** (1810) 104 ER 290 (296, 
297) : 13 East 63 : 12 RR 299. Seddon v. Senate ** (1674) 86 ER 772 (772, 773) : 1 Mod 113, Deering v. 
Farington ** (1856) 25 LICP 229 (232) : 18 CB 249, Aulton v. Atkins ** (1867) 36 LICP 173 (176) : 2 CP 
305, Gerard v. Lewis. 


2. (1856) 25 LICP 229 (232) : 18 CB 249. Aulton v. Atkins. 
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wide enough to include a transfer by way of security also. This section deals with such 
cases(1) and provides for the mode of application of the amount of the transferred debt 
when it is received by the transferor or recovered by the transferee. 

In cases of transfers of a book-debt for the purpose of securing a debt the transfer 
sometimes takes the form of an absolute assignment but it can be shown that the transfer 
was not absolute, but was intended to be merely by way of security.(2) 

3. Transfer of a secured debt. 

It has been seen in Note 22 on S. 3 that a debt separated from the security given 
therefor is a debt within the meaning of this Act. A claim to a debt is an actionable claim 
within the definition of that expression. It follows that where a debt is due to A from C and 
it is secured by pledge or hypothecation of C’s property. A can transfer such a debt, sepa- 
rated from the security given therefor, to B in order to secure the debt which is due to him 
(B) by A; the result, in such a case, will be that though B will get no right or interest in the 
property of C which is hypothecated with A, he (B) will be entitled to the benefit of all the 
sums received by A from C in reduction of his own debt whether recovered from the se- 
cured property or otherwise.(1) 

See also the undermentioned cases.(2) 

4. “Existing or future debt.” 
As to the meaning of the expression, See Note 13 on S. 58. 
5, Rights and duties of the transferee. 

After a debt is transferred by way of security, the remedy of the transferor as a credi- 
tor regarding the recovery of the debt passes to the transferee and what remains in the 
transferor is only the right to redeem the transferee.(1) Consequently, the transferor cannot 
proceed against his debtor,(2) and the only person who can sue for the recovery of the debt 


Section 134 — Note 2 

1. AIR 1935 Cal 218 (221) : 62 Cal 1 (DB) ** (1910) 33 Mad 123 (129) (DB). 

2. AIR 1935 Cal 218 (220, 221) : 62 Cal 1 (DB). (When there is an assignment of a book-debt by way of 
security in order to secure re-payment of a debt it amounts to a mortgage of the debt and S.134 of the 
Transfer of Property Act applies to the case.) ** (1913) 29 TLR 579 (580). Sanderson & Co. v. Clarke. 

Section 134 — Note 3 

- AIR 1931 PC 245 (247, 248) : 58 Ind App 323. 

[See however AIR 1921 Mad 681 (681) (DB). (A mortgage debt can be validly transferred only in accor- 
dance with S.54 of the T.P. Act, Section 134 has no application.)] 

2 ILR (1965) 1 Ker 244 (254). (Duly stamped bond executed by the foreman under S.17 (1). Travancore 
Chitties Act (26 of 1120) in favour of or in trust for the subscribers of the Chitty for the proper conduct 
thereof giving the deposit with the Bank as security — It amounts to mortgage of debt due under the 
deposit.) ** AIR 1951 Mad 809 (810) : (1951) 1 Mad LJ 364. (A debt apart from the security, can be 
transferred though the debt can be realised by enforcing the security by the mortgagee or an assignee from 
him. As it is assignable as a debt simpliciter it is equally partible.) 

Section 134 — Note 5 

1, AIR 1915 Mad 1031 (1032) : 38 Mad 297 (FB). 


2. AIR 1963 Ker 128 (133) : ILR (1963) 1 Ker 25 ** AIR 1920 Mad 426 (427) : 11 Mad LW 238 (240 
** AIR 1945 Bom 11 (13) ** AIR 1920 Mad 426 (427) (DB). scien iain 


_ 


Mortgaged debt [S134N6] 881 


in his own name being the transferee himself.(3) it is his duty to use reasonable diligence to 
recover the debt from the debtor.(4) If he fzils to do so owing to his own default he will be 
deemed to have recovered the amount and will not be allowed to claim it again from the 
transferor on the ground that he could not recover it.(5) The transferor can file a suit against 
the transferee for redemption and can get the debt re-assigned to him in which case he 
would be entitled to sue his debtor; or if the security is lost by reason of the transferee not 
enforcing it, the transferee could be sued for damages by the transferor for his default.(6) 


Where a charge is created on a debt by way of security it amounts to a transfer and 
the charge-holder can sue to recover the debt from the transferor’s debtor.(7) 

When the transferee brings a suit against the transferor’s debtor for the recovery of 
his debt, he must implied the transferor as a party to the suit, so that the matter may be 
settled in his presence.(8) 

See also the undermentioned cases.(9) 

6. “The residue, if any, belongs to the transferor or other person 
entitled to receive the same.” 

The residue remaining after the payment of the costs of recovery and the debt se- 
cured, belongs to the transferor. The reason is that when a debt is transferred by way of 


3. 1962 Raj LW 588 (594) ** AIR 1920 Mad 426 (427) : 11 Mad LW 238 (240, 241) (DB) ** AIR 1945 : 
Bom 11 (13). (AIR 1915 Mad 1031 (FB), Foll.) ** AIR 1915 Mad 1031 (1031, 1032) : 38 Mad 297 (FB). 
(Letters Patent Appeal from 16 Ind Cas 604 (Mad).) ** (1911) 34 Mad 53 (54) (DB) ** (1897) 20 Mad 35 
(38) (DB). (It is a recognised rule of Roman law that when what is hypothecated is a claim the hypothecatee 
may alienate it or enforce it in the action instituted in his own name.) ** ATR 1920 Mad 426 (426) (DB). 
[See also (1909) 3 Ind Cas 311 (314) (DB) (Cal).] 

4. (1940) 32 Cal 27 (35) : 31 Ind App 176 (PC). F 

5. (1940) 32 Cal 27 (35) : 31 Ind App 176 (PC) ** AIR 1915 Mad 1031 (1032) : 38 Mad 297 (FB) ** (1912) 
23 Mad LJ 430 (432, 439, 440, 441, 442) (DB).(Per Sadasiva Aiyer, J. — Sundara Aiyer, J. contra.) ** 
AIR 1920 Mad 426 (427) (DB). 

[See also (1911) 35 Bom 1 (12) (DB).] 

6. AIR 1920 Mad 426 (428) : 11 Mad LW 238 (240) (DB). (If the mortgagee owing to his default failed to 
recover the money, he will liable to the mortgagor to account for his failure.) ** AIR 1945 Bom 11 (13). 

7. (1911) 34 Mad 53 (54) (DB) ** (1909) 33 Bom 610 (627, 628) (DB). 

8. AIR 1920 Mad 426 (428) : 11 Mad LW 238 (241) DB) ** AIR 1920 Mad 426 (427) (DB). 

[See also (1911) 34 Mad 53 (54) (DB). (Where the original creditor is added as a party, the charge-holder, 
though not entitled to the whole amount, may recover the amount.)] 

9. AIR 1935 PC 108 (113) : ILR 57 All 314. (Mortgage to bank — Bank going into liquidation — Arrange- 
ment between Bank and its creditors by which whole assets of Bank transferred to purchasing company — 
Agreement not registered — Proceedings to recover debt against mortgagor must be, not in the name of 
the transferee but in the name of transferor — Suit by Bank to recover debt held maintainable.) ** AIR 
1963 Ker 128 (133, 134) : ILR (1963) 1 Ker 25. (A, a depositor borrowed certain sum from Bank on 
promissory note against his fixed deposit — Fixed deposit receipt was handed over to bank with an 
endorsement of discharge on reverse signed by depositor — Depositor also handed over delivery letter 
requesting bank to hold deposit receipt as security for advance and an instruction letter requesting to 
credit all interest on deposit receipt to loan account — Winding up of Bank — Claim by depositor in bank 
preferred under S.45-D, Banking Companies Act (1949) — Depositor claiming right of set off under Sec. 
529, Companies Act 1956 read with S. 46, Provincial Insolvency Act, 1920, in respect of loan obtained by 
him from Bank against deposit — Transaction evidenced by documents by which deposit receipt was 
passed as security for loan — Held, transaction did not effect a transfer of the deposit.) 


[Vol. 3] 7 T. P. Act / 56 
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security only, the transferee does not become the absolute owner thereof. He becomes en- 
titled to recover out of the transferred debt only the amount which is secured, the residuary 
interest being still left in the transferor(1) who can at any time pay off the debt due to the 
transferee and have the security released.(2) 


Assignment of rights 4[135. Every assignee, by endorsement or other 
under policy of insur- writing, of a policy of insurance against fire, in whom 
aaran fire the property in the subject insured shall be absolutely 
vested at the date of the assignment, shall have transferred and vested in him all 
rights of suit as if the contract contained in the policy had been made with himself. ] 
[A] Substituted for the original section by the Transfer of Property (Amendment) Act, 1944 (6 of 1944), 
S. 3 [7-3-1944]. 
Synopsis 

1. Legislative changes. 

2. Scope. 

3. “By endorsement or other writing.” 


1. Legislative changes. 

There was no section corresponding to this in the old chapter VIII. It was introduced 
for the first time in this Act by the Transfer of Property Act (2 of 1900) and was a re- 
enactment, with verbal alterations, of the provisions in S. 15 of the Policies of Insurance 
(Marine and Fire) Assignment Act (5 of 1866) which was repealed. The reference to ma- 
rine insurance policy has been omitted from the section by the Transfer of Property (Amend- 
ment) Act (6 of 1944), as the rules and principles governing a marine insurance policy are 
materially different from those governing a life insurance policy. Sections 130A and 135A 
inserted by the same Act specifically provided for transfer of and assignment of rights 
under a policy of marine insurance. But these sections have been repealed by S. 92 of the 
Marine Insurance Act (11 of 1963) and re-enacted as Sections 52, 79 and 90 of that Act. 

2. Scope. 

A policy of insurance is a contract of indemnity. It is not an incident to the property 
insured, and does not pass, as such, with the transfer of the property to the transferee. In 
order that the latter should get the benefit of the policy it must be assigned to him by 
endorsement or other writing. In the undermentioned case(1) where A mortgaged certain 
property to B and then insured the same against fire it was held that B, who did not take an 
assignment of the policy, was not entitled to claim the insurance amount from the insurer, 
when the property was destroyed by fire. As to the right of a transferee of immovable 


property insured against fire, to claim the insurance money from his transferor, see S. 49 
and notes thereon. 


——mmqKqe— i 
Section 134 — Note 6 
1. AIR 1935 Cal 218 (221) : 62 Cal 1 (DB). 
2. AIR 1935 Cal 218 (221) : 62 Cal 1 (DB) ** AIR 1940 Mad 258 (264). 


Section 135 — Note 2 
1. AIR 1923 Rang 6 (7,8) : 11 Low Bur Rul 294 (DB). 
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See also the undermentioned case.(2) 
3. “By endorsement or other writing.” 


The word ‘endorsement’ means “anything written or printed upon the back of a deed 
or writing.”(1) A policy of fire insurance can, therefor, be assigned by writing the words of 
transfer on the back of the policy, itself or by executing a separate document. 


This section has no application to sales in execution by virtue of S. 2 (d) of the 
Act.(2) 


Assignment of rights 135A. [Repealed by the Marine Insurance Act, 1963 
under policy of marine (XI of 1963), S. 92 [1-8-1963]. Sub-sections (1) to (4) of 
iii S. 135A have been re-enacted in S. 52 (2), S. 79 (1) & (2) 


and S. 90 of that Act respectively. ] 


Incapacity of officers 136. No Judge, legal practitioner or officer connected 
= with courts of with any Court of Justice shall buy or traffic in, or 
u: 


stipulate for, or agree to receive any share of or interest 
in, any actionable claim, and no Court of Justice shall enforce, at his instance, or at 
the instance of any person claiming by or through him, any actionable claim, so 
dealt with by him as aforesaid. 


Synopsis 
1. Legislative changes. 4. Legal practitioner. 
2. Scope of the section. 5. This section does not apply to purchases in 
3. “By or traffic in...... actionable claim.” execution. 


1. Legislative changes. 


Section 136 of the old Chap. VIII for which this section was substituted by the 
Transfer of Property Act, II of 1900, ran as follows: 
“No Judge, pleader, mukhtar, clerk, bailiff or other officer connected with Courts of Jus- 
tice can buy any actionable claim falling under the jurisdiction of the Court in which he 
exercise his functions.” 


2. AIR 1979 Gauhati 70 (DB). (Dissolution of partnership — Assets and liabilities taken out by one partner 
and business carried on as proprietary business — No sanction of insurance company by endorsement 
upon policy as required by condition of policy obtained — Suit by proprietor against insurance company 
on the basis of policy is not maintainable.) ** AIR 1966 Mad 381 (384) : ILR (1967) 2 Mad 631 (DB). 
(Loss of goods insured against fire during transit due to negligence of railway administration — Claim of 
plaintiff against railway administration satisfied by insurance company who was subrogated to claim of 
plaintiff under S.135-A — Suit by plaintiff against railway for compensation is not barred by S. 135 as it 
cannot be said that the plaintiff is not entitled to institute the suit though the Insurance Company could 
also well have been added as a plaintiff.) 


Section 135 — Note 3 
1. Wharton, Law Lexicon. 
2. (1911) 1 Mad WN 133 (134) (DB). 
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2. Scope of the section. 

This section prohibits a Judge, a legal practitioner or an officer connected with any 
Court of Justice from trafficking or dealing in any actionable claim(1) and further provides 
that an actionable claim so dealt with cannot be enforced in any Court.(2) The class of 
persons named hold a privileged position in the administration of justice and the law im- 
poses on them certain restrictions and disabilities in order to safeguard the interests of the 
litigants and the pure administration of justice(3) “It is of great importance in all countries 
and more particularly in a country like India” observed their Lordships of the Privy Coun- 
cil in Kerakoose v. State,(4) “that no officer of a Court of Justice should be even exposed to 
the suspicion, that in the discharge of his official duties his conduct may be influenced by 
any personal consideration.” 

The prohibition being absolute, any transfer in defiance of it, is void.(5) 

The section as it now stands is wider in its scope than the section as it originally 
stood. The prohibition under the old section was restricted only to buying and in respect of 
those actionable claims, which fell under the jurisdiction of the Court in which the transf- 
eror exercised his functions. Under the present section, the prohibition extends to traffick- 
ing in, or stipulating for or agreeing to receive any share of or any interest in, any action- 
able claim, whether the claim is within the jurisdiction of the Court with which the transf- 
eror is connected or of any other Court. The view(6) under the old section, that a pleader or 
an officer who did not practise or exercise his functions in the Court by which the claim 
was cognizable, was not prevented from purchasing it, is no longer law. 

This section may be compared to O. 21, R. 73 of the Code of Civil Procedure, 1908. 

3. “By or traffic in...... actionable claim.” 

The prohibition under this section extends to buying, or trafficking in or stipulating 
for, or agreeing to receive any share of or interest in, any actionable claim. Thus, a sale(1) 
or an assignment by way of security(2) of an actionable claim to any of the persons named 
in the section comes within the prohibition and is therefore void. In the undermentioned 
case(3) where a Judge made a gift to his nephew, a Barrister, of his rights under the contract 


Section 136 — Note 2 
1. AIR 1914 Mad 512 (519) : 37 Mad 238 (FB). 


2. (1913) 40 Cal 650 (651) (FB). (Per Stephen and Richardson, JJ. in order of reference.) ** AIR 1936 Oudh 
275 (276) : 12 Luck 150 (DB). (Transfer to a Special Magistrate and Honorary Assistant Collector.) ** 
AIR 1914 Mad 512 (519) : 37 Mad 238 (FB). 


3. AIR 1914 Mad 512 (525) : 37 Mad 238 (FB). 

4. (1846) 3 Moo Ind App 329 (346) (PC). 

5. AIR 1932 All 345 (347) : 54 All 499 (DB). 

6. (1888) 11 Mad 56 (61) (DB) ** (1888) 11 Mad 498 (499) (DB). 
Section 136 — Note 3 


1. AIR 1925 Pat 310 (312) : 4 Pat 43 (DB) ** AIR 1932 All 345 (347) : 54 All 499 (DB) ** (1913) 40 Cal 
650 (677) (FB) ** AIR 1914 Mad 512 (519) : 37 Mad 238 (FB). 


[See also (1887) 11 Mad 56 (61) (DB) ** (1888) 11 Mad 498 (499) (DB),] 
2. AIR 1935 Cal 756 (759) : 63 Cal 578 (DB). 
3. AIR 1924 Lah 709 (710) (DB). 
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to purchase certain immovable property, it was held by the High Court of Lahore that there 
was no buying or trafficking in or stipulation for any share of or interest in an actionable 
claim. 


The section does not prohibit a mere sale by any of the persons named.(4) The words 
“traffic in” may in certain circumstances include the transaction of sale, but it connotes 
something more than a mere sale.(5) 


Where a pleader advanced money to the client on a usufructuary mortgage, for the 
purpose of paying off a redemption decree passed in his client’s favour, it was held that the 
transaction of mortgage did not in any way amount to the taking of a transfer of an action- 
able claim.(6) 


4. Legal practitioner. 


The old section was limited to legal practitioners who were pleaders of mukhtars. 
This section is wider and includes all legal practitioners. The term “legal practitioner” has 
not been defined by this Act, or by the General Clauses Act. Section 3 of the Legal Practi- 
tioners Act, XVIII of 1879, defines it to mean, “an advocate, a vakil, or attorney of any 
High Court, a pleader, a mukhtar or revenue agent.” It is conceived that the term “legal 
practitioner” in this Act will also include an advocate, a vakil, attorney, of any High Court, 
a pleader, a mukhtar or revenue agent.(1) 

Where promisee endorsed a promissory note for collection in favour of assignee, 
who was a legal practitioner he being only an assignee for collection and not a purchaser of 
promissory note, or a person who was actually trafficking in it then even in the place of 
transaction being a claim to recover the debt and hence an actionable claim, assignee would 
not be barred by the provisions of S. 136 from enforcing the instrument. It was immaterial 
whether S. 136 applied to such instruments or note.(2) 

A pleader’s clerk,(3) however, is not disqualified from dealing in actionable claim. 

5. This section does not apply to purchases in execution. 

By virtue of S. 2 (d), this section does not affect transfers in execution of a decree. 
But by O. 21, R. 73 of the Code of Civil Procedure “no officer or other person having any 
duty to perform in connection with any sale shall either directly or indirectly bid for, ac- 
quire or attempt to acquire any interest in the property sold.” A purchase by a pleader of an 
actionable claim under a life insurance policy in execution of a decree is not vitiated by this 
Section.(1) 


Se 


4. AIR 1927 Pat 2 (4) (DB). 
5. AIR 1927 Pat 2 (4) (DB). 
6. AIR 1916 Oudh 219 (220) : 19 Oudh Cas 60. 
Section 136 — Note 4 
1. AIR 1932 All 345 (347) : 54 All 499 (DB). (Vakil.) ** AIR 1925 Pat 310 G11, 312) : 4 Pat 43 (DB) 
(Mukhtar.) ** (1913) 40 Cal 650 (651) (FB). (Pleader — Per Richardson and Stephen. JJ., in Order of 
Reference.) 
2. (1980) 1 Mad LJ 238 (240) : 93 Mad LW 361. 
3. (1896) 9 CPLR 35 (35). 
Section 136 — Note 5 
1. AIR 1927 Cal 691 (692) (DB). 
See also Notes on 0.21. R.73 of the AIR Commentaries on the Code of Civil Procedure. 10th (1985) Edn. 
Also see Section 2, Note 6. 
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Saving of negotiable 137. Nothing in the foregoing sections of this Chapter 
irpirina ate: applies to stocks, shares or debentures, or to instruments 

which are for the time being, by law or custom, negotiable, 
or to any mercantile document of title to goods. 

Explanation— The expression “mercantile document of title to goods” in- 
cludes a bill of lading, dock-warrant, warehousekeeper’s certificate, railway re- 
ceipt, wārrant or order for the delivery of goods, and any other document used in 
the ordinary course of business as proof of the possession or control of goods, or 
authorizing or purporting to authorize, either by endorsement or by delivery, the 
possessor of the document to transfer or receive goods thereby represented. 


Synopsis 
1. Legislative changes. (B) Negotiable instruments under statutes. 
2. Scope of the section. (C) Negotiable instruments under custom or 
3. Stocks and shares. Law Merchant. 
4. “Instruments which are for the time being, by (D) Transfer of negotiable instruments. 
law or custom, negotiable.” (E) Railway receipt. 
(A) “Negotiable instrument — Meaning of. 5. “Any mercantile document of title to goods.” 


1. Legislative changes. 


The present section was substituted for S. 139 of the old Chap. VIII, by the Transfer 
of Property Act, II of 1900. The old S. 139 ran as follows: 


“Nothing in this section applies to negotiable instruments.” 


Under the section as it now stands, the exemption is extended to stocks, shares or 

debentures and mercantile documents of title to goods. 
2. Scope of the section. 

This section provides that nothing in this chapter will apply to stocks, shares or de- 
bentures, or to instruments which are for the time being negotiable by law or custom or to 
any mercantile document of title. Section 137 makes it clear that other provisions contained 
in Sections 130 to 136 do not apply to shares, stocks, debentures or instruments which are 
for the time being by law or custom negotiable or mercantile document of title to goods.(1) 
It enables the transfer of the things specified in the section, to be made otherwise than in the 
manner provided by S. 130 and the effect of such transfer is not controlled by the subse- 
quent sections. Transfers of these things mentioned in the section have been provided for 
by special Acts of the Legislature or by the Law Merchant. Thus, the Negotiable Instru- 
ments Act, 1881, deals with the mode and the effect of the transfers of certain negotiable 
instruments such as promissory notes, bills of exchange and cheques. These instruments, 
though in themselves actionable claims within the meaning of S. 3 of the Act, are thus 
differentiated from other kinds of actionable claims by this section. 


A partner issued a cheque of Rs. 3 lakhs in favour of the firm with instruction to give 
Rs. 1 lakh each to his three minor grandsons. Accordingly the firm debited Rs. 3 lakhs from 


Section 137 — Note 2 
1. (1979) 49 Com Cas 662 (672) (DB) (Mad). 
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account of the partner and credited Rs. 1 lakh each in the accounts of the grandsons. Held 
that the transaction amounted to gratuitous transfer of an actionable claim to which S. 137 
in preference to S. 130 applied and there was a valid gift thereof to the minor donees. 
Section 10 of the Estate Duty Act was inapplicable to such a transaction.(2) 

As seen in Note 3 on S. 4, this section, as it relates to contracts, forms part of the 
Indian Contract Act by virtue of Section 4. 

3. Stocks and shares. 

k In England a share is regarded as a chose in action.(1) It is not a chose in action in 
India.(2) A share is a movable property(3) within the meaning of S. 82 of the Indian Com- 
panies Act, 1956, and is transferable in the manner stated in that Act.(4) The Sale of Goods 
Act, 1930 also expressly includes shares in the definition of goods in that Act.(5) They 
have been exempted by this section from the operation of this chapter.(6) 

Under S. 2 (16) of the Indian Companies Act, 1913 (which corresponds to Section 2 
(46) of the Companies Act, 1956) share includes stock. It has also been exempted by this 
section from the provisions of this chapter. 

A debenture is an actionable claim. However, S. 137 exempts debentures inter alia 
from the provisions of Ss. 130 to 136. Thus, with respect to debentures, there is no pre- 
scribed mode of transfer of property under the Transfer of Property Act.(7) 

4. “Instruments which are for the time being, by law or custom, negotiable.” 

(A) “Negotiable instrument” — Meaning of. 

An instrument is negotiable when it is, by the custom of trade, transferable like cash 
by delivery, and is also, capable of being sued upon by the person holding it pro temper in 
his own name.(1) The two essentials of negotiability are (i) that the instrument is transfer- 


2. AIR 1986 SC 63 
Section 137 — Note 3 


1. AIR 1926 PC 38 (40) : 53 Ind App 92 ** AIR 1956 Pat 32 (34) : ILR 34 Pat 8 (DB) ** ILR (1954) 1 Cal 
220 (229) (DB). (AIR 1943 Mad 74. Foll.) ** AIR 1943 Mad 74 (76) : ILR (1943) Mad 115 (DB). 
(Reversing AIR 1941 Mad 394.) 


2. AIR 1926 PC 38 (40) : 53 Ind App 92 ** AIR 1960 Andh Pra 272 (276) (DB) ** AIR 1956 Pat 32 (34) : 
ILR 34 Pat 8 (DB) ** ILR (1954) 1 Cal 220 (229) (DB). (AIR 1943 Mad 74, Foll.) ** AIR 1943 Mad 74 
(76) : ILR (1943) Mad 115 (DB). 


3. AIR 1960 Andh Pra 273 (276) : (1960) 1 Andh WR 234 (DB). (There can be a mortgage or pledge of such 
property.) ** ILR (1954) 1 Cal 220 (229) (DB). (AIR 1943 Mad 74, Foll.) 


4. See corresponding S. 28 of the Indian Companies Act (7 of 1913) ** (1913) 14 Guj LR 363 : (1973) 43 
Com Cas 203 (DB). (Reversed on another point in AIR 1974 SC 1728.) ** AIR 1956 Pat 32 (34) : ILR 34 
Pat 8 (DB). 

[See (1902) 2 KB 427 (430) : 71 LIKB 712 (714). Torkington v. Magre.] 

5. See Section 2 (7) of the Sale of Goods Act, 1930 ** AIR 1956 Pat 32 (34) : ILR 34 Pat 8 (DB). 

[See also AIR 1926 PC 38 (40) : 53 Ind App 92. (In India by the terms of the Contract Act choses in action 
are goods and equitable considerations are not applicable to them.)] 

6. AIR 1956 Pat 32 (34) : ILR 34 Pat 8 (DB). 

7. AIR 2006 SC 3626 (3645) : 2006 AIR SCW 3460. 

Section 137 — Note 4 

1. Halsbury, Laws of England, Vol. 2 page 429, para 776. 
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able like cash, merely by delivery, and (ii) that the person holding it is able to sue, in due 
course, in his own name.(2) Thus, a bona fide transferee for value of negotiable instrument 
acquires a good title thereto, even though his transferor had none, just as a bona fide 
transferee of cash obtain a good title to it although his transferor might have stolen it.(3) It 
has therefore, been remarked that negotiable is a term which, perhaps should be strictly 
reserved for instruments which may give to a transferee a better title than that possessed by 
the transferor.(4) A negotiable instrument partakes of the nature of a contract also as it 
contains either an order or promise to pay money.(5) 

(B) Negotiable instruments under statutes. 

The Negotiable Instruments Act, 1881, deals as it states in its Preamble, only with 
promissory notes, bills of exchange and cheques, and such instruments are negotiable within 
the meaning of that statute when they are payable either to order or to bearer.(6) 

Transfer of a promissory note payable to order is an actionable claim and can be 
transferred by the mode prescribed under Section 130 and oral assignment is not suffi- 
cient.(7) 

If a donor issues a cheque in favour of the firm against his account with the firm in 
which he was a partner and the firm debits the amounts of the cheque to the account of the 
donor and credits it to the account of the donee, the transfer was by cheque and Section 137 
applies and the gift is valid.(8) ' 

(C) Negotiable instruments under custom or Law Merchant. 

The Negotiable Instruments Act is, however, not exhaustive of all instruments which 
are negotiable. Apart from the instruments recognised by that Act as negotiable there are 
other instruments such as various kinds of hundis,(9) debentures payable to bearer,(10) or 
scrips or bonds,(11) which have been regarded as negotiable instruments by the custom of 
trade. Indeed, with the growth of the trade and wide expansion of commerce, new kinds of 
securities emerge and claim recognition from the Courts of law as negotiable instruments. 


2. AIR 1938 Sind 24 (27) : 32 Sind LR 640. 


3. AIR 1918 Low Bur 122 (128) : 9 Low Bur Rul 143 (DB) ** (1863) 32 LICP 161 (164) : 8 LT 317. 
Whistler v. Forester. 


4. Scrutton on Charter Parties, Note 1, page 155. 
5. AIR 1934 Cal 549 (549) : 61 Cal 425 (DB). 


6. Section 13, Negotiable Instruments Act, 1881 ** AIR 1971 Andh Pra 315 (316, 317) : (1971) 2 Andh WR 
36 ** (1870) 14 Suth WR (OC) 5 (6) (DB). (A bill of exchange.) ** AIR 1934 Bom 356 (358) (DB). 
(Pronote payable to bearer or order.) ** AIR 1920 Low Bur 42 (43) : 10 Low Bur Rule 96. (Do.) ** AIR 
1931 Cal 387 (388) : 58 Cal 752 (DB). (Do.) ** (1869) 3 Beng LR (OC) 130 (132) (DB). (Do.) ** (1836) 
4 Add & E785 (790, 791) : 111 ER 979. Wise v. Charlton. (Do.) ** (1893) 17 Mad 85 (86) (DB) (Do.) ** 
(1910) 8 Ind Cas 796 (797, 798) (DB) (Cal). (Do.) ** AIR 1935 Rang 156 (157). (Do.) 

7. AIR 1971 Andh Pra 315 (316, 317) : (1971) 2 Andh WR 36, 

8.(1972) 86 ITR 533 : ILR (1972) 2 Mad 497 (DB). 

9. AIR 1919 Lah 85 (86) : 1919 Pun Re No. 29 (DB). 

10. (1898) 67 LIQB 986 (995) : (1898) 2 QB 658. Bechuanaland Exploration Co. v. London Trading Co 
[See AIR 1931 Cal 223 (231) : 58 Cal 136 (DB). (Rankin C.J. — Section 167 does not make reference to 
debentures considered as transfers, but only as the subject matter of a wansfer.)] 


11.AIR 1918 Low Bur 122 (128) : 9 Low Bur Rul 143 (DB). 
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These instruments owe their validity to the Law Merchant which is “neither more nor less 
than the usages of merchants and traders in different departments of trade, ratified by the 
decisions of Courts of law which upon such usages being proved before them have adopted 
them as settled law with a view to the interests of trade and public convenience.”(12) In 
order to be included in the category of negotiable instruments, these instruments must pos- 
sess the essentials stated above. Otherwise, they not be recognised as negotiable instru- 
ments.(13) Thus, a document of title to goods cannot be negotiable in the strict sense of the 
word as the endorsee of it does not get a better title than his assignor.(14) See also the 
undermentioned cases in which the instruments were held not to be negotiable instru- 
ments.(15) 
(D) Transfer of negotiable instruments. 


The usual mode of transfer of a negotiable instrument is by endorsement or by deliv- 
ery.(16) Such instruments, however, may be transferred otherwise than by negotiation.(17) 
What the Negotiable Instruments Act does is to prohibit negotiation except in the manner 
specified by it does not prohibit assignment in any of the several ways allowed by law.(18) 
Negotiable instruments are actionable claims and as such they can also be transferred by 


12. Halsbury, Laws of England, Vol. 2, Para 775. 
13. AIR 1938 Sind 24 (27) : 32 Sind LR 640. ("Pahunch" is ordinary receipt and not negotiable instrument.) 
14.Scrutton on Charter Parties Note 1, page 155 ** AIR 1918 Low Bur 122 (128) : 9 Low Bur Rul 143 (DB). 


[But see (1869) LR 2 PC 393 (405, 406) : 38 LJPC 30 (34). Rodger v. The Comptoir D’ Escompte De 
Paris.] 

15. (1875) 1 All 732 (734) (DB). (A promissory note made payable simply to the payee is not negotiable.) ** 
(1902) 12 Mad LJ 351 (353). (Pronote.) ** (1897) 7 Mad LJ 231 (232) (DB) (Do.) ** 1906 Pun Re No. 
144. p. 516 (518). (Promissory note made payable to the payee.) ** AIR 1914 Bom 286 (287) : 38 Bom 
618 (DB). (A deposit receipt is not a negotiable instrument.) 


16. AIR 1956 Andhra 9 (13) : 1955 Andhra WR 91. (Overruled on another point in AIR 1964 SC 1526). ** 
AIR 1935 Bom 343 (346) : 59 Bom 573. (Transfer by endorsement and transfer by assignment — Differ- 
ence pointed out.) ** AIR 1937 Pat 100 (102) : 16 Pat 74 (FB). (Transfer of pronote by means of regis- 
tered instrument is valid.) 


[See AIR 1926 Cal 447 (449, 450) (DB) ** AIR 1927 Lah 89 (90) (DB) ** (1907) 17 Mad LJ 393, (393, 
394) (DB). (The assignee cannot sue unless the assignment be in writing as required by S. 130.) ** (1909) 
36 Cal 493 (508) (DB) ** (1910) 5 Low Bur Rul 93 (94) (DB). (Equitable mortgage created before 
application of T.P. Act — It can be assigned by delivery of title deeds.)] 


17. AIR 1966 Orissa 230 (232) : ILR (1966) Cut 576 ** AIR 1956 Andhra 9 (13) : 1955 Andhra WR 91. 
(Overruled on another point in AIR 1964 SC 1526.) ** AIR 1937 Oudh 405 (405, 406) : 13 Luck 373 
(DB). (Written assignment of pronote — Endorsement not necessary to make assignment valid.) ** AIR 
1937 Pat 100 (102) : 16 Pat 74 (FB). (Transfer by registered instrument, AIR 1934 Pat 382. Overruled.) 
** AIR 1939 Lah 501 (502) : ILR (1940) Lah 84. (Oral assignment is valid in the Punjab.) ** AIR 1919 
Lah 85 (86) : 1919 Pun Re No. 29 (DB). (Do.) ** AIR 1925 Lah 575 (575) : 6 Lah 487 (Do.) ** AIR 1932 
Lah 30 (31) (Do.) ** AIR 1941 Pesh 45 (47) (DB). (In the Punjab and N.W.F.P. hundies can be assigned 
orally.) ** AIR 1921 Low Bur 92 (93) : 11 Low Bur Rul 174. (Assignment in writing is valid under the 
general law apart from T.P. Act.) ** (1910) 8 Ind Cas 881 (882) (DB) (Mad). 


[See AIR 1943 Sind 67 (72) : ILR (1942) Kar 516 (DB). (But not by a mere book entry.)] 
[See also (1912) 14 Ind Cas 720 (721) (DB) (Cal).] 


18. AIR 1956 Andhra 9 (13) : 1955 Andh WR 91. (Section 46. Negotiable Instruments Act does not debar a 
party from resorting to S.130. T.P. Act — Overruled on another point in AIR 1965 SC 1526.) ** AIR 1933 
Mad 133 (133). 
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assignment under S. 130.(19) A comparison of S. 130 with S. 137 of this Act clearly shows 
that the transfer of a negotiable instrument by means of writing is not barred. It is true that 
S. 137 saves negotiable instruments from the operation of S. 130 but this does not mean 
that S. 130 cannot be availed of for a transfer of a negotiable instrument; nor does Section 
46 Negotiable Instruments Act debar a party from resorting to the provisions of S. 130 of 
this Act.(20) The view that they could be transferred only by endorsement or by deliv- 
ery(21) is no long good law. 

The incidents, however, of a transfer by assignment and of a transfer by endorsement 
are different. In the former case, the assignee acquires all the rights, title and interest of the 
assignor, while an endorsee is clothed with the rights and advantages of a holder in due 
course.(22) Similarly, in the former case the assignment being subject to the rules in Chap. 
VIII the transfer is subject to all the equities and liabilities to which the transferor was 
subject, while in the latter case it is not.(23) The assignee, on the other hand, being an 
assignee of the debt, can sue all the persons liable for the debt, while an endorsee who gets 
only the property in the instrument by the endorsement, has merely the rights on the instru- 
ment and, therefore, can sue only the person whose name appears thereon.(24) See also the 


19. AIR 1956 Andhra 9 (13) : 1955 Andh WR 91. (Overruled on another point in AIR 1964 SC 1526.) ** AIR 
1954 Mad 820 (821, 822) : (1954) 2 Mad LJ 471. (Agreement in writing transferring all assets and 
liabilities of a concern including a promissory note in favour of it — Title passes to transferee by reason 
of the deed though the note is not duly endorsed to the transferee.) ** (1905) 28 Mad 544 (545, 546) (DB). 
** (1901) 24 Mad 654 (656) (DB) ** AIR 1914 Cal 566 (566) (DB) ** AIR 1921 Low Bur 92 (93, 94) : 
11 Low Bur Rul 174 ** AIR 1933 Mad 133 (133) (DB) ** AIR 1935 Bom 343 (346) : 59 Bom 573 
(Transfer by endorsement and transfer by assignment — Difference pointed out.) ** AIR 1932 Nag 23 
(24) : 27 Nag LR 327 ** AIR 1934 Cal 549 (549) : 61 Cal 425 (DB) ** (1912) 15 Ind Cas 380 (381, 382) 

- (Mad) ** AIR 1921 Mad 137 (139) :.44 Mad 196 (DB) ** AIR 1915 Mad 1031 (1031, 1032) : 38 Mad 297 
(FB) ** (1906) 9 Oudh Cas 174 (177) (DB) ** (1907) 17 Mad LJ 393 (393, 394) (DB) ** AIR 1921 Mad 
122 (122, 123) (DB). (Mere acknowledgment of payment is neither endorsement nor assignment.) ** 
(1912) 14 Ind Cas 279 (281) (DB) (Mad) ** AIR 1926 Nag 206 (207). (Deposit of cheques without 
authority to draw money payable under them is not assignment of debt.) 

[See AIR 1934 Mad 529 (533) : 57 Mad 1082 (DB).] 


[See also AIR 1948 Mad 171 (172). (There is nothing in law which makes it incumbent upon an assignee 
of a promissory note to issue notice to the Promisor forthwith after the date of assignment. Nor can there 
be any rule of thumb to find out what is a reasonable time within which the assignee should have inti- 
mated to the maker the fact of the assignment.)] 
20. AIR 1956 Andhra 9 (13, 14) : 1955 Andh WR 91. 

[See also AIR 1966 Orissa 230 (231, 232) : ILR (1966) Cut 576. (The bar imposed by 
S: 130 that transfer of an actionable claim can be effected only by an instrument in writing does not affect 
negotiable instruments by virtue of S. 137. T.P. Act.)] 


21. (1894) 17 Mad 461 (462). (11 Mad 290. Followed.) ** (1880) 5 Bom 268 (277). 
[See AIR 1920 Low Bur 42 (43) : 10 Low Bur Rul 96.] 


22. AIR 1956 Andhra 9 (14) : 1955 Andh WR 91 ** AIR 1954 Mad 820 (822) : (1954) 2 Mad LJ 471. (24 
Mad 654 : (1905) 28 Mad 544 ** AIR 1934 Cal 549 : 61 Cal 425 and AIR 1937 Pat 100 : 16 Pat 74 (FB). 


654 (665) (DB) ** (1901) 24 Mad 657n (657n) (DB) ** (1906) 9 Oudh Cas 174 (177) (DB) ** AIR 1919 
Lah 85 (86) : 1919 Pun Re. No. 29 (DB). 


23. AIR 1956 Andhra 9 (14) : 1955 Andh WR 91 ** AIR 1934 Cal 549 (549, 550) : 61 Cal 425 (DB). 


24. AIR 1956 Andhra 9 (14): 1955 Andh WR 91 ** AIR 1938 Mad 377 (379) : ILR (1938) Mad 568 (FB) ** 
AIR 1934 Cal 549 (550) : 61 Cal 425 (DB). 
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undermentioned case.(25) 
(E) Railway receipt. 
A railway receipt is not a negotiable instrument unless by special customs.(26) 
5. “Any mercantile document of title to goods.” 


Compare S. 2, sub-S. (4) of the Sale of Goods Act, 1930. In order that document may 
be a “mercantile document of title to goods” it must be a document— 


(a) which is used in business as proof of the possession or control of the goods, or 


(b) which authorise or purports to authorise the possession of the document to trans- 
fer or receive the goods thereby represented.(1) 


A railway receipt,(2) a bill of lading(3) delivery order,(4) dock warrant and 


[See AIR 1935 Mad 240 (242, 243). (Where the endorsement is in blank, it only operates to transfer the 
property in the instrument and not as an assignment of the debt. Approved in AIR 1938 Mad 377 (FB.)] 
[See also AIR 1966 Orissa 230 (231, 232) : ILR (1966) Cut 576. (Promissory note intended to be trans- 
ferred in favour of plaintiff — Endorsement of transfer without his name — Though plaintiff cannot sue 
as ‘holder’ or ‘holder in due course’, he can maintain the suit to recover the debt as an actionable claim 
under S.130.)] 

25. AIR 1960 Andh Pra 174 (175). (Endorsement on promissory note by one of two payees in favour of the 
other is invalid — Still creditor has a right to get a decree on ground that endorsement amounted to an 
assignment of a chose in action — Section 137 can be construed as excluding transfer of negotiable 
instrument as such and not affecting the debt forming the basis of such instrument.)] 

26. AIR 1968 Guj 6 (11, 12) : ILR (1964) Guj 928. (It is also not a quasi negotiable instrument.) ** AIR 1964 
Cal 290 (310) : 68 Cal WN 410 (DB) ** AIR 1923 Rang 1 (3, 4) : 11 Low Bur Rul 341 (DB). (Railway 
receipt not negotiable by the custom of the paddy trade in Rangoon.) 

[See also AIR 1948 Pat 36 (38). (Transfer of a railway receipt can be made by endorsement in blank 
coupled with delivery of document if the intention is to make an absolute delivery carrying with it a right 
to the goods.)] 

Section 137 — Note 5 

1. AIR 1949 Nag 186 (187) : ILR (1948) Nag 843. (Souda Chithi in Berar held not document of title — 
Endorsement does not pass title in goods. AIR 1916 PC 7 and AIR 1934 PC 246, Applied.) ** AIR 1914 
Bom 290 (292, 293) : 38 Bom 255 (DB). (Affirmed in AIR 1916 PC 7.) 

2. AIR 1961 SC 426 (428) : (1961) 2 SCR 9 ** AIR 1934 PC 246 (248) : 61 Ind App 416. (AIR 1916 PC 7. 
Followed.) ** AIR 1916 PC 7 (8) : 43 Ind App 164 ** ILR (1973) 1 Cal 594 ** AIR 1966 Guj 6 (11) : ILR 
(1964) Guj 928. (A railway receipt is a document of title in the limited sense that a right to take delivery 
of goods to which it relates and not in the sense that a mere endorsement on or delivery of the receipt 
passes the title to the goods.) ** AIR 1963 Cal 399 (402) : 67 Cal WN 279 ** AIR 1959 Cal 563 (565) : 
63 Cal WN 806. (Railway receipts are themselves documents of title and can be negotiated and trans- 
ferred.) ** AIR 1957 Nag 31 (44) : 1956 Nag LJ 791 (DB) ** AIR 1955 Madh B 70 (72) : 1955 Madh BLJ 
(HCR) 174 (DB). (It enables the consignee to give a valid discharge in respect of the goods to which it 
relates.) ** AIR 1954 All 747 (749) : 1954 All LJ 288 (DB). (Overruled on another point in AIR 1956 All 
338 (FB).) ** AIR 1948 Pat 36 (38) ** AIR 1933 Mad 207 (209) : 56 Mad 177 (DB) ** AIR 1916 Mad 
750 (751) : 38 Mad 664 (DB) ** AIR 1928 All 145 (146) : 50 All 227 (DB). (Railway receipts should be 
endorsed.) ** AIR 1923 Rang 1 (5, 6) (DB) ** AIR 1914 Bom 178 (178) : 38 Bom 659 (DB). 

[See AIR 1919 Mad 140 (145) : 41 Mad 871 (DB).] 
[But see (1913) 7 Sind LR 163 (167).] 

3. (1869-70) 18 WR (Eng) 1041 (1043) : LR 4 HL 317 : 39 LJCP 187, Barber v. Meyerstein. 

{See AIR 1919 Mad 140 (143) : 41 Mad 871 (DB).] 


4. (1911) 38 Cal 127 (141) (DB) ** (1884) 8 Bom 501 (509, 519) (DB) ** AIR 1918 Low Bur 122 (127) : 
9 Low Bur Rul 143 (DB) ** (1810) 11 RR 491 (495) : 12 East 614, Whitehouse v. Frost. 
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warehousekeeper’s certificate, are all illustrations of mercantile documents of title to goods. 
Buta document called a mate’s receipt by a shipping company containing stipulations as to 
freight, carriage and other conditions appropriate to a bill of lading was held by their Lord- 
ships of the Privy Council not to amount to a document of title to goods.(5) A railway 
receipt which provides for delivery of goods only to the consignee or his endorsee as his 
agent is not an instrument of title within the meaning of this section.(6) 

A document of title to goods represents the goods to which it relates. Thus, a railway 
receipt represents the goods for all purposes and when the railway receipt is handed over to 
the consignee on payment, the property in the goods is transferred.(7) The law governing 
its transferability is the same as the law which governs the transferability of the goods 
themselves.(8) The contract indicated by a railway receipt can be transferred without a 
writing. Such a transfer is regulated by custom.(9) The transfer of a railway receipt does 
not effect a transfer of the ownership of goods unless the instrument is negotiable by the 
custom of the trade.(10) A transfer of a railway receipt can be made by endorsement in 
blank coupled with delivery of the document to the transferee where the intention is to 
make an absolute delivery carrying with it a right to the goods.(11) It has been held by the 
Nagpur High Court in the undermentioned case(12) that an unqualified endorsement on a 
railway receipt has the effect of not only transferring the property in the goods covered by 
it to the endorsee but also of transferring to him the right and benefit of the contract of 
carriage evidenced by the receipt and therefore he has a right to maintain an action to 
enforce the performance of the contract or to sue to recover damages for its breach or non- 
performance. It has been further held in that case that where there is a series of endorse- 
ments on the railway receipt, the last endorsee can institute a suit in his own name without 
proving that he is a holder for value, since, that will be presumed unless rebutted. This view 
has, however, been dissented from by the Calcutta High Court in the undermentioned case(13) 
after a review of the entire case law on the subject. 


The Assam High Court(14) has also dissented from the view of the Nagpur High 


- (1914) 41 Cal 670 (678) (PC). 
- (1912) 16 Ind Cas 61 (65) (Bom). 
- AIR 1961 SC 426 (428) : (1961) 2 SCR 9. 
- AIR 1918 Low Bur 122 (128) : 9 Low Bur Rul 143 (DB). 
. AIR 1948 Pat 36 (38). 
[See also AIR 1957 Nag 31 (44) : 1956 Nag LJ 791 (DB). (Mode of assignment prescribed in Section 130 


is not applicable to assignment of a contract of carriage of goods contained in a railway receipt. The 
assignee's rights are also not subject to equities.)] 


10. AIR 1923 Rang 1 (4) : 11 Low Bur Rul 341 (DB). 

11. AIR 1963 Cal 399 (402) : 67 Cal WN 279. (The benefit receivable under railway receipt ‘qua’ a contract 
of carriage is an actionable claim and as such is assignable but without the fetters Sections 130 and 132 of 
T.P. Act impose. The benefit under a railway receipt is therefore capable of being assigned in any manner. 
Any endorsement simpliciter on the railway receipt, such as ‘pay to so and so,’ would carry the title to the 
goods represented by the receipt to the endorsee.) ** AIR 1948 Pat 36 (38). 

12. AIR 1957 Nag 31 (42, 44, 46) : 1956 Nag LJ 791. 

13. AIR 1964 Cal 290 (310) : 68 Cal WN 410 (DB). (An endorsee of a railway receipt cannot sue the railway 
on the contract contained in the receipt merely because the Property or an interest in the goods has been 
transferred to him — He can only sue for conversion or negligence.) 

14. AIR 1971 Assam 59 (63, 64) : 1970 Assam LR 188 (DB). 
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Court. See also the following case.(15) 


A consignee under a railway receipt who is not the owner of the goods but to whom 
the goods are consigned for the purpose of sale on commission basis, is entitled to maintain 
a suit for loss in respect of damage to the goods in transit.(16) 

Where goods are entrusted to a public carrier for transport, the goods consignment 
notes issued by the carrier to the consignor, according the practice of the trade, constitute 
document of title and therefore the goods covered by the consignment notes becomes the 
property of the bank, when they are endorsed for value in its favour. Therefore on loss of 
the goods the carrier along with the guarantor becomes jointly and severally liable to the 
bank.(17) 

A bill of lading transferred by endorsement and delivery transfers ownership of the 
goods; no other documents, though they may be mercantile documents of title to goods, can 
transfer by mere assignment and delivery the ownership of the goods though they may 
transfer the right to receive the goods.(18) 


See also undermentioned cases.(19) 


15. 2004 (114) DLT 516 (DB). 


16. AIR 1956 All 338 (340, 341) : ILR (1956) 1 All 526 (FB).(AIR 1954 All 747 : 1954 All LJ 288, Over- 
ruled.) ** AIR 1955 Madh B 70 (72) : 1955 Madh BLJ (HCR) 174 (DB). (A consignee under a railway 
receipt even if he be an agent of the consignor has sufficient interest to maintain a suit against the Railway 
— AIR 1914 Bom 178, Rel.on.) 


17. AIR 1985 Ker 129 (131). 
18. AIR 1923 Rang 1 (4): 11 Low Bur Rul 341 (DB). 


[See also AIR 1916 PC 7 (9) : 43 Ind App 164. (Bill of lading differs from other documents of title in that 
its assignment operates as a constructive delivery of the goods to which it refers.)] 


19. (1884) 8 Bom 501 (508, 509) (DB) ** (1787-1794) 1 RR 425 (427) : 5 Term Rep 683. Lickbarrow v. 
Masan. 
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Year and chapter 


27 Hen, VIII, c. 10. 
13 Eliz., c. 5 She 
27 Eliz., c. 4 ais 


4 Wm, and Mary, c. 10 . 


IX of 1842 
XXXI of 1854 
XI of 1855 


XXVII of 1866 
IV of 1872 


XX of 1875 


XVIII of 1876 


Iof 1877" 


Bengal Regulation 

I of 1798. 

Bengal Regulation XVII 
of 1806 

Bombay Regulation V 
of 1827. 


THE SCHEDULE 


Extent of repeal 


(a) STATUTES 


Uses oo E 
Fraudulent conveyances. . 
Fraudulent conveyances. . 
Clandestine mortgages. 


(b) ACTS OF THE GOVERNOR GENERAL IN COUNCIL 


Lease and release. 

Modes of conveying land* 
Mesne profits and improve- 
ments. 


Indian Trustee Act* 
Punjab Laws Act 


Central Provinces Laws Act 


Oudh Laws Act 


Specific Relief Act 


(c) REGULATIONS 
Conditions Sales 


Redemption 
Acknowledgment of debts; 


Interest; Mortgagees in 
possession. 


The whole. 
The whole. 
The whole. 
The whole. 


The whole. 
Section 17. 
Section 1; in the title, the 
words “to mesne profits and,” 
and in the preamble “‘to limit 
the liability for mesne profits 
and.” 
Section 31. 
So far as it relates to Bengal 
Regulations I of 1798 and 
XVII of 1806. 
So far as it relates to 
Bengal. 
Regulations I of 1798 and 
XVII of 1806. 
So far as it relates to Bengal 
Regulations I of 1798 and 
XVI of 1806. 
“In sections 35 and 36, the 
words in writing”.t 


The whole Regulation. 
The whole Regulation. 


Section 15 


“Act has been repealed by Act 47 of 1963 [1-8-1964.] 
+See Explanation to S. 27 of Act 47 of 1963. 
“Both these Acts have been repealed by Act 48 of 1952. 
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APPENDIX I 
RULES FRAMED BY HIGH COURTS (ORIGINAL SIDE) 
Rules of the Original Side of the High Court of Bombay framed under the Transfer of 


‘Property Act, 1882 
CHAPTER XLVII Application by mortgagee. 
Rules under the Transfer of Property Act, 850. Every application by a mortgagee to with- 
1882. draw moneys deposited in Court shall be made by 
Application under Section 83 of the Transfer Petition and shall be presented to the Judge in 
of Property Act. Chambers. Notice of the petition shall be given by 


845. Every application under Section 83 of the 
Transfer of Property Act, 1882, (hereinafter in this 
chapter referred to as “the Act”) by a mortgagor or 
any other person entitled to institute a suit for re- 
demption of the mortgaged property shall be made 
by petition and shall be presented to the Judge in 
Chambers. 


Payment into Court of costs and expenses 

under Section 83, or any subsequent Section. 

846. Unless otherwise ordered, there shall be 
paid into Court, in addition to the sum deposited 
under Section 83 of any subsequent section of the 
Act, a sum sufficient to provide for the mortgagee’s 
costs of withdrawing the deposited amount from 
the Court and a further sum to provide for the 
mortgagee’s costs of transferring the property, and 
causing such transfer to be registered. Such costs 
shall be estimated and certified by the Taxing Mas- 
ter. 

Order for payment of money into Court under 
Section 83. 

847. Every order for payment of money into 
Court under Section 83 of the Act shall specify the 
sums to be paid and the purpose for which each 
sum is intended. 

Notice under Section 83 to be served by the 
Prothonotary and Senior Master. 

848. Unless otherwise ordered, the notice re- 
quired to be served under Section 83 of the Act 
shall be issued by the Prothonotary and the Senior 
Master and shall be served by sending it by regis- 
tered post to the party concerned. 

Notice of payment under Order 34 of Code of 
Civil Procedure to be given by the person 
making such payment. 

849. When money is paid into Court under 
XXXIV, Rule 2 of the Code of Civil Procedure, or 
under any subsequent rules of the said order, the 
person making such payment shall forthwith give 
written notice thereof to the person or persons on 
whose account such payment is made. 


the mortgagee to the person by whom the moneys 
were deposited, unless the Judge in Chambers 
thinks fit to dispense with such notice. 


Consequence of refusal of tender. 


851. Where it shall appear that previous to any 
payment into Court under Section 83 or any subse- 
quent Section of the Act a sufficient tender was 
made to, and refused by the mortgagee, he shall, 
unless otherwise ordered, pay to the mortgagor the 
costs of his application to the Court to meet his 
claim, without deducting the costs of the mortgagor 
of his application to the Court, and the mortgagor 
shall not be allowed his costs of obtaining the or- 
der for payment. Except as aforesaid or when oth- 
erwise ordered, the mortgagee shall be allowed all 
costs properly incurred by him. 

Interest not to be allowed to the mortgagee in 
certain circumstances. 


852. If through default on the part of the mort- 
gagee it becomes necessary to obtain an enlarge- 
ment of time under Order XXXIV of the Code of 
Civil Procedure, no interest shall be allowed for 
the enlarged time, unless the Judge in Chambers 
otherwise orders. 


Application for withdrawal of moneys from 
the Court under Section 83 or any subsequent 
Section. 


853. On an application for withdrawal of mon- 
eys from the Court under Section 83 or any subse- 
quent Section of the Act by a mortgagee who has 
complied with the orders of the Court and the pro- 
visions of the Act and of the rules made in this 
behalf and has, when required to do so, transferred 
the property and possession free from encumbrance 
and caused such transfer to be registered and ac- 
counted for the documents of title which were held 
by him, the Judge in Chambers may make such 
order as he thinks fit for the disposal of the princi- 
pal sum, interest thereof and the amount deposited 
for costs and expenses. 

Certificate of Sale and Conveyance. 


854. Where immovable property is sold under 
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Order XXXIV of the Code of Civil Procedure, the 
purchaser may, on application to the Judge in Cham- 
bers, obtain a certificate of sale, as evidence of the 
title to the property sold to him and may also, at 
his own costs, obtain a conveyance from the mort- 
gagor. 
Enforcement of Order under this 
Chapter. 

855. Every order made under this chapter shall 
be deemed to have been made in a suit instituted 
under the Code of Civil Procedure and may be ex- 
ecuted in like manner as an order made in a suit. 

Rules relating to sales by Commissioner to 
apply to sales under the Code of Civil Proce- 
dure. 


856. Rules relating to sales by the Commissioner 
for Taking Accounts, so far as they may be appli- 
cable, shall apply to all sales by the Court under 
Order XXXIV of the Code of Civil Procedure. 


BOMBAY CITY CIVIL COURT RULES. 

The Honourable the Chief Justice and Judges 
of the High Court of Judicature at Bombay are 
pleased to make the following Rules! under sec- 
tion 104 of the Transfer of Property Act, 1882, in 
so far as they relate to proceedings taken in the 
Bombay City Civil Court to be established under 
the Bombay City Civil Court Act, XI of 1948. The 
Rules will come into effect from the date of the 
establishment of the Bombay City Civil Court fol- 
lowing the notification to be issued by the Provin- 
cial Government under Section 3 of the Bombay 
City Civil Court Act, 1948 :— 

Application under Section 83. 

1. Every application under Section 83 of the 
Transfer of Property Act shall be made by a veri- 
fied petition, stating the facts. 

Payment into Court of costs and expenses 
under Section 83, or any subsequent Section; 
Cost to be estimated and certified. 

2. Unless otherwise ordered, there shall be paid 
into Court, in addition to the sum deposited under 
Section 83 or any subsequent Section, a sum suffi- 
cient to provide for the fees and charges of the Court 
and for the mortgagee’s costs of obtaining payment 
out of Court; and also when such payment is made 
under Section 83, a further sum to provide for the 
mortgagee’s costs of transferring the property, and 


1, Published with notification No. G/84-A/1395, 
dated 4-8-1948. 
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causing such transfer to be registered; such costs 
to be estimated and certified by the Registrar. 


Order for payment of money into Court 
under Section 83. 


3. Every order for payment of money into Court, 
under Section 83, shall specify the sums to be paid, 
and the purpose for which each sum is intended. 

Service of notice under Section 83. 


4. Unless otherwise ordered, the applicant or his 
Advocate shall serve, or cause to be served, the 
notice to be given under Section 83. 

Of notice of payment under any 
subsequent rule. 

5. When money is paid into Court under 
O. XXIV, R. 2 of the Code of Civil Procedure or 
under any subsequent rules of the said Order, the 
person making such payment shall forthwith give 
written notice thereof to the person or persons on 
whose account such payment is made. 

Application by mortgagee. 

6. Every application by a mortgagee to obtain 
payment of money out of Court shall be on a veri- 
fied petition. 

Affidavit of service of notice or order. 


7. Unless otherwise ordered, whenever any no- 
tice or order is served under the Act or under the 
rules an affidavit in proof of such service shall be 
filed as soon as possible thereafter. 

Disallowances where tender refused. 

8. Where it shall appear that previous to any 
payment into Court under Section 83 or any subse- 
quent section a sufficient tender was made to, and 
refused by, the mortgagee, he shall not be allowed 
to obtain payment of the amount deposited in Court 
to meet his claim, without deduction of the fees 
and charges of the Court, nor shall be allowed his 
costs of obtaining such payment./ Except as afore- 
said, or when otherwise ordered the mortgagee shall 
be allowed all costs properly incurred by him. 

When interest disallowed. 


9. If through default on the part of the mort- 
gagee it becomes necessary to obtain an enlarge- 
ment of time under O. XXXIV, R. 3 or R. 8 of the 
Code of Civil Procedure, no interest shall be al- 
lowed for the enlarged time without a special or- 
der in that behalf. 

Order for payment of money out of Court 

under Section 83 or any subsequent section. 

10. On an application for payment of money out 
of Court under Section 83 or any subsequent sec- 
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tion by a mortgagee who has complied with the 
orders of the Court and the provisions of the Act 
and of the Rules made in this behalf, so far as they 
relate to him, or apply to his case, and has, when 
required so to do, transferred the property and pos- 
session free from encumbrance, and caused such 
transfer to be registered and accounted for the docu- 
ments of title which were held by him, the Court 
shall make such order or orders as it shall deem fit 
for the disposal of the capital sum and interest 
thereon and of the fund for costs and expenses. 


Decree absolute for foreclosure, O. XXXIV, 
R. 3 or R. 8 of Civil Procedure Code. 

11. Every decree absolute for foreclosure under 
O. XXXIV, R. 3 or R. 8 of Civil Procedure Code 
shall direct that possession of the property be given 
to the mortgagee except where he is already in pos- 
session. It shall be drawn up with a recital of the 
decree and the proceedings had thereunder with a 
full description of the property. 

(contd. on col. 2) 
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Conveyance of property sold under 
O. XXXIV, R. 4 of Civil Procedure Code or 
any subsequent rule. 


12. Where immovable property is sold under 
O. XXXIV, R. 4 of Civil Procedure Code or any 
subsequent ryle the purchaser may, on application 
to a Judge in Chambers obtain a certificate of sale 
as evidence of title to the property sold to him and 
may also at his own costs obtain a conveyance from 
the mortgagor. 

Order under Section 83 how enforced. 

13. Every enforceable order made under Sec- 
tion 83 may be enforced under the provisions of 
the Code of Civil Procedure and shall for that pur- 
pose be deemed to have been made in a suit insti- 
tuted under that Code. 

Rules relating to sales by Commissioner to 
apply to sales under the Civil Procedure Code. 

14. Rules relating to sales by the Commissioner 
for taking accounts so far as they are applicable 
shall apply to all sales by the Court under 
O. XXXIV, Rr. 4 and 5 or 7 and 8 of Civil Proce- 
dure Code. 
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RULES FRAMED BY THE CALCUTTA HIGH COURT (ORIGINAL SIDE) 
CHAPTER XXVIII* 


Rules under Section 104 of the Transfer of Prop- 
erty Act (IV of 1882) and with Reference to Order 
XXXIV of the Code. 


Application under Section 83. 


1. Every application under Section 83 of the Act 
shall be made by a verified petition stating the facts. 
Payment into Court of costs and expenses 
under Section 83 or any subsequent section. 

2. Unless otherwise ordered there shall be paid 
into Court, in addition to the sum deposited under 
Section 83 or any subsequent section of the Act, a 
sum sufficient to provide for the fees and charges 
of the Accountant-General and the State Bank of 
India, and for the mortgagee’s costs of obtaining 
payment out of Court and also where such pay- 
ment is made under Section 83 of the Act and a 
transfer is necessary, a further sum to provide for 
the mortgagee’s costs of transferring the property 
and causing such transfer to be registered and such 
cost to be estimated and certified by the Taxing 
Officer. 

Order for payment of money into Court under 
Section 83. 

3. Every order for payment of money into Court, 
under Section 83 of the Act, shall specify the sums 
to be paid and the purpose for which each sum is 
intended. 

[Vol. 3] 7 T. P. Act / 57 


Service of notice under Section 83. 

4. Unless otherwise ordered, the applicant or his 
attorney shall serve or cause to be served the no- 
tice to be given under Section 83 of the Act (Form 
No. 5). 

Notice of payment into Court under 
O. XXXIV of the Code. 

5. Where money is paid into Court under 
O. XXXIV, R. 2 of the Code, or under any subse- 
quent rule of that Order, the person making such 
payment shall forthwith give written notice thereof 
to the person or persons on whose account such 
payment is made. 

Appplication for payment of money out of 
Court. 

6. Every application by a mortgagee to obtain 
payment of money out of Court shall be by a veri- 
fied petition. 

Such application to be on notice. 

7. Every application under the last preceding 
rule shall be on notice to the person by whom, or 
on whose behalf, the money was paid, or to his 
attorney, unless the Court shall think fit to dispense 
with such notice. 


“Chapter XXVIII, R. 2 has been amended with ef- 
fect from 17-7-58 (vide Calcutta Gazette of 17- 
7-58, Part I, pages 2185-94). 
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Affidavit of service of notice or order. 

8. Unless otherwise ordered, wherever any no- 
tice or order is served under the Act or this Chap- 
ter, an affidavit in proof of such service shall be 
filed as soon as possible thereafter. 


Costs of mortgagee. 


9. Where it shall appear that previous to any 
payment into Court under Section 83 of the Act, or 
under O. XXXIV, R. 2 of the Code, or any subse- 
quent rule of that Order a sufficient tender was made 
to, and refused by, the mortgagee, he shall not be 
allowed to obtain payment of the amount depos- 
ited in Court to meet his claim, without deduction 
of the fees and charges of the Accountant-General 
and the Bank, nor shall he be allowed his costs of 
obtaining such payment. Except as aforesaid or 
where otherwise ordered, the mortgagee shall be 
allowed all costs properly incurred by him. 

Where interest to be disallowed. 

10. Where through default on the part of the 
mortgagee it becomes necessary to obtain an en- 
largement of time under O. XXXIV, R. 3 or R. 8 of 
the Code, no interest shall be allowed for the en- 
larged time without a special order in that behalf. 

Order for payment of money out of Court. 

11. On an application for payment of money out 
of Court under Section 83 of the Act or O. XXXIV 
of the Code, by a mortgagee who has complied with 
the orders of the Court and the provisions of the 
Act and the rules made in this behalf, so far as they 
relate to him, or apply to his case, and has, where 
required so to do, transferred the property and pos- 

(contd. on col. 2) 
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session free from incumbrance, and caused such 
transfer to be registered, and accounted for the 
documents of title which were held by him, the 
Court shall make such order or orders as it shall 
deem fit for the disposal of the capital sum and 
interest thereon and of the fund for costs and ex- 
penses. 
Recital in final decree for foreclosure. 


12. Every final decree for foreclosure directing 
that possession of the property to be given to the 
mortgagee, shall be drawn up with a recital of the 
preliminary decree and the proceedings had there- 
under and with a full description of the property in 
a schedule at foot of or annexed to the decree. 

Order under Section 83 how enforced. 

13. Every enforceable order made under Sec- 
tion 83 of the Act may be enforced under the pro- 
visions of the Code and shall, for that purpose, be 
deemed to have been made in a suit instituted un- 
der the Code. 

Report in mortgage suit to be countersigned 
by a Judge. 

14. Every certificate or report of the Registrar 
or other Referee, stating what is due to a mortgagee 
in a mortgage suit shall, on being confirmed by 
effluxion of time or otherwise be submitted ......... 
to a Judge, in order that it may be countersigned 
by him and the period for payment under 
O. XXXIV, Rr. 2, 4 or 7 of the Code shall run from 
the date of such countersignature which shall be 
deemed to be a declaration of the amount under 
the provisions of the said rules. 


ORIGINAL SIDE RULES OF THE HIGH COURT OF JUDICATURE AT MADRAS. 


Order XXIX — Mortgages and Charges. 
(A) General. 


1. Every plaint shall contain an allegation that 
the plaintiff has caused a search to be made in the 
office of the Registrar of Assurance of the district, 
or sub-district, in which the immovable property 
comprised in the mortgage, or subject to the charge 
sued on, is situate, for a period of not less than 
twelve years prior to the date of presentation of the 
plaint, or, for the period subsequent to the mort- 
gage sued on, whichever may be shorter, and that 
he is not aware that any person other than the per- 
sons mentioned in the plaint has any interest in the 
said property. The certificate of the Registrar of 
Assurances, stating the result of the search, shall 
be filed with the plaint. 


The cost of making the search and filing the 
certificate shall be costs in the cause. Provided that 
a plaint which does not comply with the above pro- 
visions shall be returned for amendment under Or- 
der VI, Rule 17 of the Civil Procedure Code and 
shall be rejected under Order VI, Rule 18 of the 
Code, if it be not amended within the time fixed. 

2. The plaint shall be in one of Form Nos. 47 to 
50, inclusive, with such variations as circumstances 
may require. 

3. Where there are several parties to a suit claim- 
ing successive charges or incumbrances on the 
mortgaged property, the Court shall determine their 
respective rights and priorities and insert in its de- 


cree a declaration with respect thereto as in Form 
No. S1. 
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4. The Court shall determine whether the de- 
fendant is responsible personally and to what ex- 
tent for the repayment of the mortgage monies and 
a declaration with respect thereto shall be inserted 
in the decree as in Form Nos. 57 and 58. 


5. If, in any suit or matter, it is found necessary 
to take an account an interim decree shall be drawn 
up in Form No, 56, with such variations, as cir- 
cumstances may require. 

6. A sale of mortgaged property shall be can- 
ducted in manner prescribed by Order XVIII of 
these rules. Provided that, if leave to bid is granted 
to the plaintiff or applicant, and, unless the Court 
otherwise orders, the sum allowed to be bid shall 
be not less than the whole amount then due for prin- 
cipal, interest and costs; and, in the event of the 
property being sold in lots, not less than the mar- 
ket value of each lot in respect of which the bid is 
made. 

7. If a money decree only is obtained, the de- 
cree shall not direct execution to issue against the 
mortgaged property. 

(B) Simple mortgages and charges. 
Suits for sale. 

8. At the trial of the suit the Court shall, if pos- 
sible ascertain the amount of principal and interest 
which will be due under the mortgage on the day 
fixed for payment, and shall determine the extent 
of the liability of the defendant therefor. A decree 
shall then be drawn up in Form No. 57, and the 
case shall be ordered to be posted in Chambers on 
the first convenient day after the day limited for 
payment by the defendant. 

9. On the adjourned day — 

(1) If the defendant has paid the amount due 
under the decree into Court, the Court may pass an 
order in Form No. 59. 

(2) If the defendant has made default in pay- 
ment, the Court may, on the oral application of any 
party for the sale of the mortgaged property, pass 
an order for sale in Form No. 60. 

(3) On default being made by the defendant, the 
plaintiff does not appear and the defendant appears 
or if neither party appears the Court may adjourn 
the suit and direct that no order for sale shall be 
passed except on notice to the other party. 

10. If an order for sale is passed on the applica- 
tion of the defendant the Court may direct that the 
defendant shall have the conduct of the sale and be 
entitled to the further costs of the proceedings. 


11. If at any time it is made to appear to the 
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Court that the plaintiff, or other party having the 
conduct of the sale has failed to comply with any 
order of the Court or any of the provisions of these 
tules, or is not proceeding with due diligence, the 
Court may give the further conduct of the suit to 
any other party; or may refuse to allow to the plain- 
tiff or such other party any further costs of suit, or 
interest on the mortgage monies. 


12. If the sale is confirmed the Court may pass 

an order in Form No. 61 or 62. 
Suits for Redemption. 

13. At the trial of the suit the Court shall deter- 
mine whether the plaintiff is entitled to redeem the 
mortgaged property, and, if possible, shall ascer- 
tain the amount of principal and interest which will 
be due under the mortgage on the day fixed for 
redemption, and a decree shall then be drawn up, 
in Form No. 63, and the case ordered to be posted 
in Chambers on the first convenient day after the 
day fixed for payment by the plaintiff. 

14. If it is found necessary to take an account, 
an interim decree shall be drawn up in Form No. 
56; and, at the adjourned hearing, the Judge may 
declare the amount due on taking the account, and 
if the balance is found to be against the plaintiff, 
may appoint a day for payment by him, and de- 
clare the aggregate amount of principal, interest and 
costs due on that day, and thereupon an order shall 
be drawn up in Form No. 64 and the suit shall be 
adjourned to a day as soon as possible after the day 
so fixed. If the balance is found against the defen- 
dant, the Judge may at once pass a decrees direct- 
ing payment thereof to the plaintiff, and, if the de- 
fendant is in possession of the mortgaged property, 
directing delivery thereof to the plaintiff and pay- 
ment of mesne profits, and may make such order 
as to the costs of the suit as is just. 


15. If the plaintiff proves that a valid tender of 
the mortgage-money has been made, the Judge may 
pass a decree, as in Form No. 65. 


16. On or before the day to which the case is 
posted the plaintiff may apply to the Judge by sum- 
mons in Chambers, to appoint a further day for pay- 
ment, and thereupon the Judge may, for sufficient 
cause, and upon such terms as he thinks fit, post- 
pone payment to a fixed day, and adjourn the fur- 
ther hearing to a day as soon as possible after such 
day, as in Form No. 66. 

17. If, on the adjourned day, it appears that the 
mortgage-monies have not been paid by the plain- 
tiff, and if no further time for payment is granted, 
the defendant may apply for the sale of the mort- 
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gaged property, and thereupon the Judge may pass 
an order for sale, as in Form No. 67. 
(C) English Mortgages, and Mortgages by 
Conditional Sale. 
Suits for Foreclosure or Sale. 

18. At the trial of the suit, the Court shall, if 
possible, ascertain the amount of principal and in- 
terest which will be due under the mortgage on the 
day fixed for payment and a decree shall be drawn 
up, in Form No. 68; and the case shall be ordered 
to be posted in Chambers on the first convenient 
day after the day limited for payment by the defen- 
dant. 

19. When there are several successive 


incumbrances, the Court may fix a day for pay-. 


ment by the defendants, or any of them, or may 
allow several periods of redemption to the several 
incumbrances in succession according to their re- 
spective priorities, as in Form Nos. 69 and 70. 

20. Unless otherwise ordered a decree absolute 
for foreclosure, shall be drawn up in Form No. 71; 
and a final decree upon redemption by the defen- 

` dant shall be drawn up in Form No. 72. 


21. If in a suit other than on a mortgage by a 
conditional sale, the Court, upon the application of 
any party, thinks fit to pass an order for sale of the 
mortgaged property, in lieu of a decree for foreclo- 
sure, the order may be made conditional upon the 
applicant paying into Court, within a fixed period 
a sum sufficient to provide for the expenses of the 
sale, and upon the applicant, other than the plain- 
tiff, also paying into Court the amount of interest 
at the date of the application due on the principal 
amount, the estimated costs of the plaintiff of the 
sale and the costs of the suit already incurred by 
the plaintiff, or any of the said sums. If the appli- 
cation is made by the defendant, and unless other- 
wise ordered, the order shall direct that in default 
of compliance with any of the conditions, and of 
payment of the mortgage-monies within the period 
fixed by the Court, the defendant shall be foreclosed 
as in Form No. 73. 

Subject to the foregoing provisions, the rules 
relating to a suit for sale under a simple mortgage 
shall apply to a suit or decree for sale under an 
English mortgage. 

Suit for redemption. 

22. If it is necessary to take an account and un- 
less the Court otherwise orders, an interim decree 
for redemption by the mortgagor shall be drawn 
up in Form No. 74, and the suit shall be ordered to 
be posted in Chambers on the first convenient day 
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after the day fixed for redemption for further con- 
sideration. 

23. If the plaintiff pays the amount fixed by the 
interim decree a final decree may be made similar 
to that in Form No. 72. 

24. If the plaintiff makes default in payment, 
and the mortgage is not by conditional sale, the 
Court may on the application of the defendant, pass 
a decree absolute for foreclosure, similar to that in 
Form No. 71, or an order for sale of the mortgaged 
property or a sufficient part thereof as in Form No. 


If the mortgage is by conditional sale, the Court 
may pass a decree similar to that in Form No. 71. 


25. In taxing the costs awarded by the interim 
decree, the taxing officer may include the costs of 
the stamp paper and other costs necessary for the 
preparation of the deed of reconveyance of the 
mortgaged property or of acknowledgment of pay- 
ment of the mortgage-monies. 

26. Subject to the foregoing provisions, the rules 
relating to a suit for the redemption of a simple 
mortgage shall, so far as applicable, apply to a suit 
for the redemption of an English mortgage, a mort- 
gage by conditional sale and a usufructuary mort- 
gage. 

(D) Deposit in Court of Mortgage-monies. 

27. When a mortgagor desires, under the provi- 
sions of the Transfer of Property Act, 1882, to de- 
posit in Court the amount due on his mortgage, he 
shall file an affidavit entitled in the matter of the 
mortgage, and the said Act, and stating the facts of 
the case. 


28. (1) Unless otherwise ordered, the mortgagor 
shall, in addition to the amount due on his mort- 
gage, deposit in Court a sum sufficient to provide 
for the costs of the mortgagee, of obtaining pay- 
ment out of Court of the mortgage-monies, and of 
reconveying the mortgaged property, or executing 
an acknowledgment of the discharge of the mort- 
gage, as the case may be and of registering the said 
reconveyance or acknowledgment in the office of 
the Registrar of Assurances of the district or sub- 
district in which the mortgaged property is situate. 

(2) If, by the terms of the mortgage, the mort- 
gagee is entitled to notice before payment or ten- 
der the mortgage-monies the mortgagor shall, in 
addition to the said sums, deposit in Court a sum 
sufficient to provide for any subsequent interest to 
which the mortgagee may be entitled. 


29. Notice of the deposit shall be in Form No. 
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75, and shall, subject to the provisions of S. 102 of 
the said Act, be taken out and served on the mort- 
gagee in manner prescribed for service of summons 
on a defendant. The notice shall require the mort- 
gagee to deposit in Court the mortgage deed and 
all documents in his possession or power relating 
to the mortgaged property. 

30. The Court by endorsement on the affidavit 
or otherwise may order the deposit to be received. 
Such order shall specify the several sums to be paid 
into Court, and the purpose for which each sum is 
intended. 

31. Every application by a mortgagee for pay- 
ment out of any monies paid into Court, under S. 83 
or S. 102 of the said Act, shall be by original peti- 
tion, as in Form No. 76, entitled in the matter of 
the mortgage, and shall specify the documents in 
his possession or power relating to the mortgaged 
property; and shall be accompanied by the mort- 
gage deed and the said documents, and a draft deed 
of reconveyance of the mortgaged property or ac- 
knowledgment of discharge of the mortgage, as the 
case may be. The Registrar shall appoint a day for 
the hearing of the petition, and notice thereof in 

(contd. on col. 2) 
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Form No. 77, shall be served on the mortgagor not 
less than five days before the said day. 


32. The draft deed of reconveyance or acknowl- 
edgment shall, if so required by either party be 
settled by the Registrar and, if approved shall be 
signed by him as approved. 

At the hearing, the Court may, if the provisions 
of the said Act and these rules have been complied 
with, pass an order that upon the mortgagee bring- 
ing into Court a reconveyance or acknowledgment 
of discharge, as agreed on or settled by the Regis- 
trar, duly stamped and executed the monies in Court 
be paid out to the mortgagee. 


33. If, it is made to appear to the Court that pre- 
viously to payment of any monies into Court, un- 
der S. 83 or S. 102 of the said Act, a sufficient 
tender was made to, and refused by the mortgagee, 
he shall not be allowed the costs of obtaining pay- 
ment out of the said monies. Except as aforesaid, 
or unless the Court otherwise orders a mortgagee 
shall be allowed all costs properly incurred by him 
and he shall not be compelled to execute the re- 
conveyance or acknowledgment until such costs 
have been paid. 
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APPENDIX II 
CONVEYANCING FORMS 
1. CONTRACT FOR SALE. 


This Agreement made on the (date in words) 
en ee, between A. B., etc. (hereinafter called 
the seller) of the one part and C. D., etc. (hereinaf- 
ter called the buyer) of the other part. 

Witnesses as follows :— 

(1) The seller agrees to sell and the buyer agrees 
to buy all that house and compound situated at ...... 
and more particularly described in the schedule 
hereto. 

(2) The seller A. B. is the absolute and full owner 
of the property agreed to be sold. 

(3) The price agreed upon is Rupees (in words) 
wid of which a sum of Rupees ...... has been paid 
as earnest-money by the buyer to the seller (the 
receipt of which sum the seller hereby acknowl- 
edges) and the balance shall be paid at the time of 
the sale deed. 

(4) The property is to be conveyed free from all 
encumbrances. 

(5) The sale deed shall be executed on or before 


(6) The buyer has satisfied himself about the 


title of the seller to the said property before ex- 
ecuting this agreement. 
OR 


Within eight days from the date of this agree- 
ment the seller shall produce all the title deeds and 
any other deed proving his title to the property 
agreed to be sold at (place) ........-.--+ for inspection 
of the buyer and that if the seller shall not be able 
to prove a marketable title to the property agreed 
to be sold, the buyer shall be at liberty to rescind 
this agreement and to demand the return of the ear- 
nest-money paid by him. 

(7) The property is believed to be correctly de- 
scribed in the schedule hereto and if any error or 
omission in the description is discovered the same 
shall not cancel this agreement. 


(8) If the sale is not completed by the date fixed, 
owing to the default of the buyer, the seller shall 
be entitled, at his option to terminate this contract. 
If the seller chooses to so terminate the contract, 
the buyer shall forfeit the earnest-money. But if the 
seller does not choose to terminate the contract, 
the buyer shall be bound to pay interest at ......... 
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per cent. per annum on the balance of the purchase- 
money till the completion of the sale. 

(9) If the sale is not completed by the date fixed 
owing to the default of the seller, the buyer shall 
be entitled, at his option, to terminate this contract. 
If he chooses to do so, he shall be entitled to a com- 
pensation of Rs. ..... in addition to the return of the 
earnest-money paid by him. But if he does not 
choose to put an end to this contract, he will be 
entitled to compensation of Rs. .......... which he 
may deduct out of the balance of the purchase- 
money to be paid by him. 

(10) The costs of execution, stamp duty and costs 
of registration will be borne by the buyer or/and 
seller, wholly/half and half. a 

(11) The seller shall deliver possession of the 
said house to the purchaser on the date of execu- 
tion of the sale deed. 

(12) All taxes and other charges of like nature 
due up to the date of the execution of the sale deed 
in respect of the house agreed to be sold will be 
paid by the seller and the taxes and charges due 
thereafttr will be paid by the buyer. 

(13) The seller will be entitled to receive all rents 
and profits of the property agreed to be sold accru- 
ing up to the date of the execution of the sale deed. 

In witness whereof the parties hereto have 
signed this Agreement on the ................. 


Signatures 

CE) «2: ae 

(Buyer)... 
(Schedule.) 


2. CONTRACT FOR SALE 


(Subject to incumbrances and where the 
buyer is to be put in possession before execu- 
tion of sale deed.) 


Commencement as in Form No. 1 
(1) (Same as Cl. (1) in Form No. 1.) 
(2) (Same as Cl. (2) in Form No. 1.) 
(3) (Same as Cl. (3) in Form No. 1.) 


(4) The sale shall be subject to the followin g 
encumbrances : 


(i) Mortgage dated 
(ii) Mortgage dated 
(Description of mortgages.) 
(5) (Same as CI. (6) in Form No. 1) 
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(6) The buyer shall submit within fifteen days 
from the date of this agreement a draft of the sale 
deed to the seller for his approval. The sale deed 
shall be executed within eight days from the date 
of the submission of the draft. 

(7) The buyer shall be immediately put into 
possession of the property agreed to be sold by the 
seller. But taking of such possession of the buyer 
shall not in any way affect the rights of the buyer 
to cancel this agreement in case the seller fails to 
make out a marketable title. Nor shall it in any 
manner whatsoever prejudice the rights of the par- 
ties under this agreement. 

(8) (Same as Cl. (10) in Form No. 1.) 

(9) (Same as Cl. (7) in Form No. 1.) 

(10) (Same as Cl. (8) in Form No. 1.) 

(11) (Same as Cl. (9) in Form No. 1.) 

In witness whereof the parties hereto have 
signed this agreement on the .............- 

Signatures 
(Seller) .... 
(Buyer) .... 


(Schedule.) 


3. CONTRACT FOR SALE OF LEASE- 
HOLD INTEREST. 


This Agreement made on the (date in words) 
ER between A. B., etc., (hereinafter called the 
seller) of the one part of C. D., etc., (hereinafter 
called the buyer) of the other part 


Witnesses as follows :— 


(1) The seller agrees to sell and the buyer agrees 
to buy all that etc. ........... and more particularly 
described in the schedule hereto held by him under 
a lease dated ........... at the yearly rent of Rs. .......... 
between E. F., etc. (Lessor) of the one part and the 
seller (Lessee) of the other part for the unexpired 
term of years from the (date) .........0..... 
subject to the covenants and conditions in the lease 
and on the part of the lessee to be observed and 
performed. 


(Rest of the Clauses as in Form No. 1 or 2 
according to the terms agreed to between the 
parties.) 


4. SALE OF A HOUSE. 
This sale deed made on the (date in words) 
Seenaa day of..........one thousand nine hundred and 
see. between A. B., etc. (hereinafter called the 


Conveyancing forms 


seller) of the one part (and C. D., etc. hereinafter 
called the buyer of the other part 


Witnesses as follows :— 


(1) By an agreement dated .......... the seller has 
agreed to sell and the buyer has agreed to buy all 
that house situated at ....... and more particularly 
described in the schedule hereto. 

(2) The price agreed is the sum of rupees six 
thousand and five hundred (Rs. 6,500 only) and 
has been received by the seller from the buyer in 
the following manner :— 

(i) Rupees five hundred (Rs. 500 only) 
received as earnest-money On ......... at the 
time of the said agreement. 

(ii) The balance, namely, Rupees six thou- 
sand (Rs. 6,000 only) received at the time of 
the execution/registration of this sale deed. 

(3) In consideration of the said sum of Rupees 
six thousand and five hundred (Rs. 6,500 only) and 
in pursuance of the said agreement the seller as the 
sole and full owner of the said house does hereby 
transfer to the buyer by way of sale the said house 
to hold the same as absolute owner free from en- 
cumbrances. 

(4) That the possession of the property sold has 
been delivered to the purchaser on (date) ............. 

(5) The seller hereby covenants with the buyer 
that the buyer may at all times hereafter hold, pos- 
sess and enjoy the said property without any ob- 
struction or disturbance by the seller or any person 
claiming through or under him. 

(6) The seller further covenants that he or any 
person claiming through or under him shall at the 
request and costs of the buyer execute and do all 
acts and deeds reasonably required for effectively 
assuring the said property to the buyer. 

(7) The words “seller” and “buyer” will include 
the heirs, legal representatives, successors and as- 
signs of the parties hereto respectively. 

In witness whereof the parties hereto have put 
their signatures on the ......s+sssesesseseeees 


Signatures 
(Schedule.) 


5. SALE DEED. 
(Part of the price retained by buyer to pay off 
a prior mortgage.) 
Commencement as in Form No. 4. 
(1) In consideration of the price of Rupees six 
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thousand and five hundred (Rs. 6,500 only) as de- 
tailed hereafter the seller as owner of all that house 
situated at ........ and more particularly described in 
the schedule hereto does hereby transfer to the 
buyer by way of sale the said house to hold the 
same to the buyer as absolute owner free from en- 
cumbrances. 


(2) Out of the said consideration of Rupees Six 
thousand and five hundred (Rs. 6,500 only) the sum 
of Rupees five hundred (Rs. 500 only) has been 
received by the seller from the buyer in cash at the 
time of the execution of this sale deed; and the bal- 
ance namely, Rupees six thousand (Rs. 6,000 only) 
has been retained by the buyer for redemption of 
the mortgage on the said property dated ........ ex- 
ecuted by the seller in favour of E. F. to secure the 
principal sum of Rs. ......... with interest at 
Bote. therein stated which sum of Rs. ......... with 
interest from the date of the aforesaid mortgage 
bond up to the date hereof remains owing. 

(3) The buyer hereby covenants with the seller 
that he shall immediately pay the said sum of Ru- 
pees six thousand (Rs. 6,000 only) to the said E. F. 
and discharge the aforesaid mortgage and shall at 
all times keep indemnified the seller and his estate 
from the claims of the said E. F. under the afore- 
said mortgage. 

(4) The seller hereby covenants with the buyer 
as follows : 

(i) if the amount due to E. F. on the afore- 
said mortgage-bond on the date hereof is 
found to exceed the said sum of Rupees six 
thousand (Rs. 6,000 only) the seller shall pay 
the excess to the buyer with interest at .......... 
per cent. per annum from the date hereof. 

(ii) If from any cause whatsoever a lesser 
amount than that retained in the hands of the 
buyer is required for the satisfaction of the 
mortgage in favour of E. F., the seller would 
be entitled to receive the balance of the 
amount retained. 

(iii) The said property is free from any 
encumbrance other than the aforesaid mort- 
gage. 

(iv) (Same as Cl. (5) in Form No. 4.) 

(v) (Same as Cl. (6) in Form No. 4.) 

(5) (Same as Cl. (7) in Form No. 4.) 

In witness whereof the parties hereto have 
signed this sale deed on the ..........-.--+--0+++ 

Signatures 


(Schedule.) 
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6. SALE SUBJECT TO ENCUMBRANCE. 
Commencement as in Form No. 4. 


(1) By a mortgage-deed dated .......... executed 
by the seller in favour of E. F., the said seller mort- 
gaged all that house situated at........ and more par- 


ticularly described in the schedule hereto to the E. 
F, to secure the principal sum of Rupees (in words) 
Sa with interest at the rate therein mentioned. 

(2) In consideration of the price of Rupees five 
hundred (Rs. 500) received at the time of the ex- 
ecution of this sale deed (receipt of which sum the 
seller hereby acknowledges) the said seller as owner 
of the property hereinbefore mentioned and more 
particularly described in the said schedule hereto 
does hereby transfer by way of sale the said prop- 
erty to the said buyer to hold the same to the said 
buyer subject to the encumbrance created by the 
said mortgage-deed executed in favour of the said 
E. F. but free from any other encumbrance. 

(3) The said buyer hereby covenants with the 
seller that he shall pay to the said E. F., the said 
principal sum of Rs. (in words) .......... and all in- 
terest due or to become due as and when the same 
becomes payable and shall keep the said seller and 
his estate indemnified from and against the claims 
of the said E. F. under the aforesaid mortgage. 

(4) The said seller hereby covenants with the 
buyer as follows : 


(i) (Same as Cl. (5) in Form No. 4.) 
(ii) (Same as Cl. (6) in Form No. 4.) 
(5) (Same as Cl. (7) in Form No. 4.) 


In witness whereof the parties hereto have put 
their signatures on the ......... 


Signatures 
(Schedule.) 


7. SALE OF MORTGAGEE RIGHTS. 
(The word ‘transfer’ may also be used in the 


place of ‘sale’) 
Commencement as in Form No. 4 
(1) By a mortgage-deed dated ............. executed 
by one E. F. in favour of the seller, the said E. F. 
mortgaged all that house situated at........., and more 


particularly described in the said mortgage-deed 
to secure the principal sum of Rupees (in words) 
... with interest at ... etc. 

(2) In consideration of the sum of Rupees (in 
words) nsss... paid by the buyer to the seller at the 
time of the execution of this sale deed (the receipt 
of which sum the seller hereby acknowledges) the 
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said seller does hereby transfer to the said buyer 
all the principal sum of Rupees (in words) ........... 
secured by the aforesaid mortgage-deed and all in- 
terest due and to become due for the same and the 
full benefit of all rights, remedies and securities 
conferred upon the said seller by the aforesaid 
mortgage-deed to hold the same to the buyer abso- 
lutely. 

(3) For the consideration aforesaid the seller 
does hereby transfer to the buyer all his interest as 
a mortgagee in the said property mortgaged to him 
and more particularly described in the aforesaid 
mortgage-deed, to hold the same to the buyer sub- 
ject to the right of redemption subsisting therein 
under the aforesaid mortgage-deed. 

(4) The seller hereby covenants with the buyer 
that the said seller has not, at any time heretofore, 
done anything so as to release or encumber the 
mortgage-money or the interest in the property 
hereby transferred. 

(5) (Same as Cl. (7) in Form No. 4.) 

In witness whereof etc. (as in Form No. 4.) 

Signatures 


8. SALE OF LEASEHOLD INTEREST. 
Commencement as in Form No. 4. 


(1) The seller is in possession of all that ........ 
etc. and more particularly described in the sched- 
ule hereto held under a lease dated ........... granted 
to the seller by E. F. etc. (Lessor) at a yearly rent of 
Riupees’....c:...: for a term of ......... years and sub- 
ject to the covenants and conditions therein con- 
tained. 


(2) In consideration of the sum of Rupees (in 
words) .............. paid at the time of the execution 
of this sale deed by the buyer to the seller (the re- 
ceipt of which sum the seller hereby acknowledges) 
the seller as lessee does hereby transfer to the buyer 
all the aforesaid property comprised in the said lease 
and more particularly described in the schedule 
hereto to hold the same to the buyer for the unex- 
pired period of the said term of ......... years subject 
to the payment of the aforesaid rent and subject to 
the covenants and conditions contained in the lease 
and to be observed and performed by the lessee. 

(3) The buyer hereby covenants with the seller 
as follows : 


(i) The said buyer shall at all times hereafter 
pay the aforesaid yearly rent and observe 


and perform the covenants, and conditions 
contained in the aforesaid lease and on 
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the part of the lessee to be observed and 
performed. 

(ii) The said buyer shall keep the seller in- 
demnified from claims of the said E. F. 
under the aforesaid lease-deed. 

(4) The seller hereby covenants with the buyer 
as follows : 

(i) (Same as Cl. (5) in Form No. 4.) 

(ii) (Same as Cl. (6) in Form No. 4.) 

(iii) The said seller has paid the rent and ob- 
served and performed the covenants and 
conditions contained in the lease up to 
the date of the execution of this sale 
deed. 

(iv) The said seller has not done anything 
which will invalidate or forfeit the said 
lease. 

(5) (Same as Cl. (7) in Form No. 4.) 
In witness whereof etc. 
(Schedule.) 


9. SALE BY GUARDIAN OF A MINOR. 

This sale deed made on (date in words) .......... 
between A. B., etc., minor by his guardian, C. D., 
etc. (hereinafter called the seller) of the one part 
and E. F., etc., (hereinafter called the buyer) of the 
other part. 

Witnesses as follows :— 


(1) The said seller is a minor and is badly in 
need of money to pay off the arrears of Govern- 
ment revenue in respect of the estate which he 
holds. The non-payment of the arrears of revenue 
would result in a sale of the estate of the said seller. 

(2) In order to pay off the said arrears of rev- 
enue and in consideration of the sum of Rupees (in 
words) ........- paid by the said buyer to the said C. 
D. such guardian at the time of the execution of the 
sale deed or deposited by the buyer on behalf of 
the seller in the Treasury (the receipt of which sum 
the said seller by the said C. D. hereby acknowl- 
edges) the said seller as owner by the said C. D. as 
such guardian does hereby transfer by way of sale 
to the said buyer all that house, etc., .......... and 
more particularly described in the schedule hereto 
to hold the same to the buyer as absolute owner. 

(3) The said C. D. on behalf of the seller hereby 
covenants with the buyer as follows : 

(i) The seller has not done anything whereby 
the property sold is incumbered or 
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whereby he is hindered from transferring 
it. 
(ii) (Same as Cl. (5) in Form No. 4.) 
(iii) (Same as Cl. (6) in Form No. 4.) 
(4) (Same as Cl. (7) in Form No. 4.) 


(5) (If the sale is by a certified guardian) Previ- 
ous sanction of the Court of .... has been ob- 
tained (vide Order dated ........ ) to effect this sale. 


In witness whereof, etc. 


10. SALE BY HINDU WIDOW. 
[Deleted] 


11. SALE BY HINDU FATHER 
(For payment of his antecedent debt) 
Commencement as in Form No. 4. 


(1) The seller and his sons, W X and Y Z, are 
the members of a Mitakshara joint Hindu family. 

(2) The said seller borrowed a sum of Rupees 
from one E. F. etc. on a money bond dated 
for the purpose of defending himself in the 
civil suit filed against him by one G. H. etc. in the 
Court of ........ . The money due on the said money- 
bond with interest up to the date of the execution 
of this sale deed comes to Rupees ........ 


(3) The family owns a house situated at ........... 
and more particularly described in the schedule 
hereto. 

(4) As there is no other means of raising the 
money the seller considers the sale of the said house 
necessary to pay off the said debt. 


(5) In order to pay off the said debt and in con- 
sideration of the sum of Rupees ...... out of which 
the sum of Rupees ......... has been paid by the buyer 
to the seller at the time of the execution of this sale 
deed (the receipt of which sum the seller hereby 
acknowledges) and the sum of rupees . . is to 
be paid by the buyer to the seller at the time of 
registration of this sale deed the seller does hereby 
transfer by way of sale to the seller all that house 
situated at .......-.+0+- and more particularly described 
in the schedule hereto to hold the same as absolute 
owner free from encumbrances. 


(6) (Same as Cl. (5) in Form No. 4) 
(7) (Same as Cl. (6) in Form No. 4.) 
(8) (Same as Cl. (7) in Form No. 4.) 
In witness whereof etc. 

(Schedule.) 
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12. SIMPLE MORTGAGE-DEED 


This mortgage-deed made on (in words) ......... 
day On nasii one thousand nine hundred and 
woe between A, B., etc. (hereinafter called the 
mortgagor) of the one part and C. D., etc., (herein- 
after called the mortgagee) of the other part. 

Witnesses as follows :— 

(1) In consideration of the sum of Rupees (in 
words) ........... Of which the sum of Rupees (in 
words) ......... has been paid by the mortgagee to 
the mortgagor at the time of the execution of this 
mortgage deed (the receipt of which sum the mort- 
gagor hereby acknowledges) and the sum of Ru- 
pees (in words) ....... is agreed to be paid by the 
mortgagee to the mortgagor at the time of the reg- 
istration of this mortgage-deed the mortgagor cov- 
enants with the mortgagee that he shall re-pay the 
said sum of Rupees (in words) ........ to the mort- 
gagee with interest at the rate of . per cent. 
per annum on the ............. day of .... E 


(2) As security for the aforesaid consideration 
Of Rupeesi.......... and for the interest thereon the 
mortgagor does hereby mortgage, by way of simple 
mortgage, to the mortgagee all that house situated 
At insi and more particularly described in the 
schedule hereto. 


(3) The mortgagor hereby covenants with the 
mortgagee as follows : 

(i) The property hereby mortgaged is free 
from any encumbrance. 

(ii) If the said sum of Rupees .......... with 
interest thereon shall not be paid on the 
day of ......... according to the covenant 
aforesaid it shall be competent for the 
mortgagee at any time thereafter to cause 
the said property to be sold and to apply 
the proceeds of such sale in the first place 
in payment of the costs attending such sale 
or otherwise incidental to the security and 
next in payment of the moneys then ow- 
ing upon the security. The balance, if any, 
shall then be paid to the mortgagor. 

(iii) Should the proceeds of the sale be found 
insufficient to satisfy the claim of the 
mortgagee it shall be competent for him 
to recover the balance from the person and 
other property of the mortgagor. 

(4) The expressions “mortgagor” and “mort- 
gagee” include if necessary, their respective heirs, 
legal representatives, successors and assigns. 


In witness whereof the said mortgagor has 
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signed this mortgage-deed on the ............. 
Signed in the presence of 
Signature 
(mortgagor) «.....2.0++. 
Witnesses :— (1) 
(2) 
(Schedule.) 


13. SIMPLE MORTGAGE-DEED. 
(Payable by instalments.) 
Commencement as in Form No. 12. 

(1) In consideration of the sum of Rupees (in 
WAAS) | seseccsvessexceren paid by the mortgagee to the 
mortgagor at the time of the execution of this mort- 
gage-deed (the receipt of which sum the mortgagor 
hereby acknowledges) the mortgagor hereby cov- 
enants with the mortgagee as follows : 

(i) Interest shall be payable at the rate of 
ssovncesagnee per cent. per annum on the said 


(ii) The mortgagor shall repay to the 
mortgagee the said sum of rupees (in words) 
aan in five equal yearly instalments (of 
Rupees ......... each) payable on.......... in each 
year commencing from ........... . 

(iii) The whole of the amount of interest 
due on the date fixed for payment of an in- 
stalment shall be paid along with such in- 


stalment. 

(iv) The defaulted instalments shall carry 
interest at the rate of .-- per cent. 
per annum. 


(v) If default is made in the payment of 
any two of such instalments on the dates 
fixed with interest then due the whole 
money remaining due shall become pay- 
able at once and interest payable thereaf- 
ter will be at the rate of ....... per cent. per 
annum. 

(2) As security for the consideration aforesaid 
and for interest thereon the mortgagor does hereby 
mortgage, by way of simple mortgage, to the mort- 
gagee all that house situated at ......... and more par- 
ticularly described in the schedule hereto. 

(3) The mortgagor hereby covenants with the 
mortgagee as follows : 

(i) The property hereby mortgaged is 
free from any encumbrance. 

(ii) If default is made in payment of any 
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two instalments on the dates fixed with in- 
terest then due and the whole of the money 
remaining due becomes payable at once as 
hereinbefore provided it shall be compe- 
tent for the mortgagee, at any time, there- 
after, to cause the said property ‘to be sold’ 
and to apply the proceeds of the sale, in 
the first place in payment of the costs at- 
tending such sale or otherwise incidental 
to the security and, next, in payment of the 
moneys then owing upon the security. The 
balance, if any, shall be paid to the mort- 
gagor. 

(iii) Should the proceeds of the sale be 
found insufficient to satisfy the claims of the 
mortgagee it shall be competent for him to 
recover the balance from the person and other 
property of the mortgagor. 

(Same as Cl. (4) in Form No. 12.) 


In witness whereof the said mortgagor has 
signed this mortgage-deed on the .... 


Signed in the presence of 
Singature 
(Mortgagor) ...........-+ 
Witnesses :— (1) 
(2) 
(Schedule.) 


14. MORTGAGE BY CONDITIONAL SALE 
Commencement as in Form No. 12. 


(1) In consideration of the sum of Rupees (in 
Wadi paid by the mortgagee to the mort- 
gagor at the time of the execution of this mortgagee- 
deed (the receipt of which sum the mortgagor 
hereby acknowledges) the mortgagor hereby trans- 
fer by way of conditional sale to the mortgagee all 
that house situated at ............:..ssss000+ and more 
particularly described in the schedule hereto on 
condition that if the mortgagor repays the said sum 


of Rupees .. .-.. With interest thereon at 
the rate of ... . the sale hereby made shall 
become void, (or on condition that if etc. 
a re the said C. D. shall transfer the 


said property to the said A. B.) (or on condition 
that if the mortgagor makes default in repayment 
of the said sum of Rupees .. 
interest at the rate of .. . per cent. 
per annum on the ... OBY (OR wervstccenpssie 
the sale hereby made in favour of the mortgagee 
shall become absolute.) 
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(2) Same as Cl. (4) in Form No. 12). 
In witness whereof etc. 
(Schedule.) 


15. ENGLISH MORTGAGE 
Commencement as in Form No. 12. 

(1) (Same as Cl. (1) in Form No. 12.) 

(2) For the consideration aforesaid the mort- 
gagor does hereby transfer to the mortgagee all 
that house situated at .............- and more particu- 
larly described in the schedule hereto hold the same 
to the said mortgagee absolutely; Provided always 
that on repayment of the said sum of Rupees (in 
words) with interest thereon on the 
a O according to the cov- 
enant aforesaid the said mortgagee shall at the re- 
quest and cost of the said mortgagor, re-transfer 
the said property to the mortgagor. 

(3) The mortgagor hereby covenants with the 
mortgagee that the property hereby transferred is 
free from encumbrances. 

(4) (Same as Cl. (4) in Form No. 12.) 

In witness whereof etc. 


16. MEMORANDUM OF A MORTGAGE BY 
DEPOSIT OF TITLE DEEDS. 


This memorandum made on the (in words) 
eee day of ............... one thousand nine hun- 


Witnesses as follows : 

Being indebted to C. D., etc., in the sum of Ru- 
pees (in words) .......-... as per details given in the 
first schedule hereto the documents of title to im- 
movable property specified in the second schedule 
hereto have been today delivered by me to the said 
C. D., in the Town of Calcutta as collateral secu- 
rity for the payment of the said sum of Rupees 
...- With interest at the rate of 
cent. per annum on the ............. day of .. 

In witness whereof I the said A. B. have sinea 
this memorandum on the .. $ 


(Schedule) 


17. MEMORANDUM OF MORTGAGE BY 
DEPOSIT OF TITLE DEEDS. 
This memorandum made by A. B. on this day 
aiiai witnesses as follows :— 
That I, A. B. herewith hand over to you C. D. a 
list of my documents of title duly described in the 
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schedule annexed which I. A. B. have already de- 
livered to you C. D. as collateral security for the 
loan of Rs. ............... borrowed by me. The terms 
and conditions of the aforesaid loan have been 
noted in your books (or have been fully set out in 
our correspondence.) 

In witness whereof I the said A. B. have put my 
signature this day of .......... x 


18. USUFRUCTUARY MORTGAGE. 


(Rents and profits to be appropriated in lieu 
of interest.) 


Commencement as in Form No. 12. 


(1) In consideration of the sum of Rupees (in 
words) .. .. paid by the mortgagee to the mort- 
gagor at the time of the execution of this mortgage- 
deed (the receipt of which sum the mortgagor 
hereby acknowledges) the mortgagor does hereby 
mortgage, by way of usufructuary mortgage, to the 
mortgagee all that property described in the sched- 
ule hereto hold and retain possession thereof as 
security for and until repayment of the said sum of 
Rupees (in words) ......... to the mortgagee in the 
manner hereinafter appearing. 


(2) The mortgagor hereby covenants with the 
mortgagee that for the purpose aforesaid he shall 
immediately deliver possession of the said prop- 
erty to the mortgagee. 

(3) The parties hereby agree as follows : 

(i) The mortgagee on entering into pos- 
session shall receive rents and profits of the 
said property and after deducting the ex- 
penses incurred for the management of the 
property and the collection of such rents and 
profits and after paying the Government rev- 
enue and after public dues charged on the 
said property shall appropriate the balance 
in lieu of interest on said sum of Ru- 
PACS E 


(ii) The mortgagor shall be entitled to 
recover possession of the property hereby 
mortgaged after ........ years from the date 
hereof on repayment of the said principal sum. 
of Rupees ....... *(Provided that if the mort- 
gagor does not pay the principal sum at the 
stipulated time, the mortgagee thereafter, 
would be entitled to six months’ notice be- 
fore payment of the principal money.) 


“Note — Such a provision may be added in case of 
mortgage of fields etc., to avoid dispute as to 
right to standing crops. 
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(4) The mortgagor covenants with the mortgagee 
that the property hereby mortgaged is free from any 
encumbrance. 

(5) (Same as Cl. (4) in Form No. 12.) 


In witness whereof etc. 


19. USUFRUCTUARY MORTGAGE. 


(Rents and profits to be appropriated in 
payment of interest and principal.) 
Commencement as in Form No. 12. 

(1) In consideration of the sum of Rupees (in 
words) .......... paid by the mortgagee to the mort- 
gagor at the time of the execution of this mortgage- 
deed (the receipt of which sum the mortgagor 
hereby acknowledges) the mortgagor does hereby 
mortgage, by way of usufructuary mortgage, to the 
mortgagee all that property described in the sched- 
ule hereto to hold and retain possession thereof as 
security for and until repayment of the said sum of 
Rupees (in words) ........ with interest thereon to 
the mortgagee in the manner hereinafter provided. 

(2) The mortgagor covenants with the mortgagee 
that interest at the rate of ........... per cent. per an- 
num shall be payable on the said sum of rupees (in 
words) ......0:+4 or on balance thereof may remain 
due for the time being after appropriation of the 
rents and profits in the manner hereinafter provided. 

(3) The parties hereby agree 

(i) that the mortgagee on entering into 
possession of the property hereby mortgaged 
shall receive rents and profits of the said 
property and after deducting the expenses 
incurred for the management and the collec- 
tion of such rents and profits and after pay- 
ing the Government revenue and other pub- 
lic dues charged on the said property shall 
appropriate the balance first in payment of 
the interest due and next in reduction or pay- 
ment of the principal money. 

(ii) The mortgagee shall be entitled to 
remain in possession of the property hereby 
mortgaged till the whole of the principal 
money and the interest thereon is satisfied 
from the rents and profits of the property as 
hereinbefore provided and the mortgagor 
shall be entitled to recover possession of the 
said property on such satisfaction. 


(4) The mortgagor covenants with the mortgagee 
that 


(i) the property hereby mortgaged is free 
from any encumbrance. 


Conveyancing forms 


(ii) (Same as Cl. (2) in Form No. 18.) 
(5) (Same as Cl. (2) in Form No. 12.) 
In witness whereof etc. 


20. ANOMALOUS MORTGAGE. 
Commencement as in Form No. 12. 


(1) In consideration of the sum of Rupees (in 
WOTS) iieis paid by the mortgagor to the mort- 
gagee at the time of this execution of this mort- 
gage-deed (the receipt of which sum the mortgagor 
hereby acknowledges) the mortgagor does hereby 
mortgage in the manner hereinafter provided to the 
mortgagee all that property described in the sched- 
ule hereto. 


(2) (Same as Cl. (2) in Form No. 19.) 
(3) The parties hereby agree as follows : 


(i) The mortgagee shall hold and retain 
possession of the said property, shall receive 
rents and profits of the same and after de- 
ducting the expenses incurred for manage- 
ment of the property and the collection of 
such rents and profits and after paying the 
Government revenue and other public dues 
charged on the said property shall appropri- 
ate the balance first in payment or reduction 
of the interest due and next in payment or 
reduction of the principal money. 

(ii) The mortgagee shall remain in pos- 
session of the property hereby mortgaged for 
a period of ten years from the date hereof. 

(iii) If the whole of the said sum of Ru- 
pees (in words) ........... with interest due is 
not paid off from the rents and profits of the 
property as hereinbefore provided within the 
aforesaid period of ten years the mortgagor 
shall pay the mortgagee so much of the said 
sum as shall then remain unpaid with inter- 


est thereon. 
(iv) If the whole of the said amount of 
Rupees (in words) ......... with interest thereon 


is paid off from the rents and profits of the 
said property within the said period of ten 
years or the mortgagor pays to the mortgagee 
so much of the amount as remains due as 
aforesaid the mortgagor shall be entited to 
recover possession from the mortgagee. 

(v) If the mortgagor does not pay the 
money as aforesaid it shall be competent for 
the mortgagee at any time thereafter to cause 
the said property to be sold and to apply the 
proceeds of such sale first in payment of the 
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costs attending such sale or otherwise inci- 
dental to the security and next in payment of 
the moneys then owing upon the security. 
The balance, if any, shall then be paid to the 
mortgagor. 
(vi) (Same as Cl. (3) (iii) in Form No. 12.) 
(vii) (Same as Cl. (3) (i) in Form No. 12.) 
(4) (Same as Cl. (4) in Form No. 12.) 
In witness whereof etc. 
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21. SUB-MORTGAGE. 
Commencement as in Form No. 12. 


(1) By a simple mortgage-deed dated the 
Bopo executed by one E. F., etc. in favour 
of the mortgagor the property described in the said 
mortgage-deed and in the schedule hereto was 
mortgaged to secure the principal sum of Rupees 
(in words) ......... and interest in accordance with 
the covenants therein contained. 

(2) The said principal sum of Rupees (in words) 
e with interest thereon from the date of 
the said simple mortgage-deed up to the date hereof 
remains due on the said simple mortgage-deed. 

(3) (Same as Cl. (1) in Form No. 12.) 

(4) As security for the aforesaid consideration 
of Rupees (in words) ........... and for the interest 
thereon the mortgagor does hereby transfer to the 
mortgagee all that debt secured by the said simple 
mortgage-deed and all the rights and remedies un- 
der the same. 

(5) (Rest of the clauses would be as a simple 
mortgage — See Form No. 12.) 


22. LEASE DEED. 
(Term fixed.) 
This lease-deed made on the (in words) .......... 
ERY TOF <oce-.-.---. one thousand nine hundred and 


eee between A, B., etc. (hereinafter called the 
lessor) of the one part and C. D. etc. (hereinafter 
called the lessee) of the other part. 

Witnesses as follows :— 

(1) In consideration of the monthly rent of 
Rupeees (in words) ............. payable on the last 
date of each month the lessor does hereby grant by 
way of lease to the lessee all that property situated 
O oes and more particularly described in the 
schedule hereto to hold the same for the period of 
ten years from the (in words) .......----- day Of .........+. 
one thousand nine hundred and ........... < 
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(2) The lessor hereby covenants with the lessee 
as follows : 

(i) The lessor shall put the lessee in pos- 
session of the said property on the said 
Pee: day Ofion: 

(ii) The lessee, if he pays the rent reserved 
by this lease and performs other covenants 
and conditions binding on him shall hold the 
said property during the said term of ten years 
without interruption by the lessor or any per- 
son claiming under him. 

(iii) The lessor shall, during the said term 
of ten years, pay all taxes and other public 
dues charged on the said property and that 
the lessee shall be entitled at his option, to 
pay such taxes and deduct the same from the 
rent payable by him or recover the same from 
the lessor. 

(iv) The lessor shall keep during the pe- 
riod of the lease the said property in good 
repair and habitable condition. 

(3) The lessee hereby covenants with the lessor 
as follows :— 

(i) The lessee shall pay to the lessor the 
said monthly rent of Rupees ............. on the 
dates fixed. 

(ii) The lessee shall, on the determination 
of the lease at the expiry of the said period 
of ten years or otherwise, put the lessor into 
Possession of the property hereby leased. 

(4) The parties hereby agree that if the monthly 
rent hereby reserved remains in arrear for one 
month after the due date the lessor shall be entitled 
to re-enter on the property hereby leased and put 
an end to the lease. 

In witness whereof the parties hereto have 
signed this lease deed on the ..... 


Signature: 
(1) (Lessor) .. 
(2) Lessee) .. 
(Schedule.) 


23, LEASE DEED 
(Term not fixed.) 
Commencement as in Form No. 22. 

(1) In consideration of the monthly rent of Ru- 
pees (in words) ........... payable on the last day of 
each month the lessor does hereby grant by way of 
lease to the lessee all that house situated at ............ 
and more particularly described in the schedule 
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hereto to hold the same to the lessee (from month 
to month) from the .............. day Of ss à 

(2) The lessor hereby covenants with the lessee 
as follows : 

(i) (Same as Cl. (2) (i) in Form No. 22.) 

(ii) (Same as Cl. (2) (iv) in Form No. 22.) 

(iii) The lease, if he pays the rent reserved 
by. this lease and performs other covenants 
and conditions binding on him shall hold the 
said property till the determination of the 

. lease by a proper notice to quit. 

(iv) The lessor shall, during the continu- 
ance of the lease, pay all taxes and other pub- 
lic dues charged on the said property. 

(3) The lessee, hereby, covenants with the les- 
sor as follows : 

(i) (Same as Cl. (3) (i) in Form No. 22.) 

(ii) The lessee shall, on the determination 
of the lease by a proper notice to quit or oth- 
erwise, put the lessor into possession of the 
property hereby leased. 

In witness whereof etc. 


24. LEASE-DEED 
(Lease with clause for renewal.) 

Commencement as in Form No. 22. 
a) ) 
(2), ) (Same as Cls. (1), (2) and (3) in 
(3) ) Form No. 22.) 
(4) The parties hereby agree as follows : 

(i) (Same as Cl. (4) in Form No. 22.) 


(ii) At the option of the lessee the lessor 
shall at the expiration of the period of this 
lease, grant a new lease of the property 
hereby leased to the lessee on the terms 
herein contained. 


In witness whereof etc. 


25. PERMANENT LEASE. 
Commencement as in Form No. 22. 


(1) In consideration of a yearly rent of Rupees 
(in words) .......... payable on the ........... day of 
ciiai in each year the lessor does hereby grant by 
way of lease to the lessee all that land described in 
the schedule hereto to hold the same in perpetuity 
ORNE sesiississsisstorone dayo ee A 


(2) The lessor hereby covenants with the lessee 
as follows : 
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(i) (Same as Cl. (2) in Form No. 22.) 


(ii) The lessee, if he pays the rent reserved 
by this lease and performs other covenants 
and conditions binding on him, shall hold the 
said property in perpetuity without interrup- 
tion by the lessor or any person claiming 
under him. 

(3) The lessee hereby covenants with the lessor 
as follows : 

(i) The lessee shall pay to the lessor the 
said yearly rent of Rupees ............ on the 
dates fixed for the same. 


(ii) The lessee shall pay all taxes and other 
cesses charged on the said property accru- 
ing due after the said ............ PEs SAR 

(4) The parties hereby agree that if the yearly 
rent reserved by this lease remains in arrears for 
two months after the due date the lessor shall be- 
come entitled to re-enter on the said property and 
put an end to the lease. 


In witness whereof etc. 


26. SUB-LEASE. 
Commencement as in Form No. 22. 


(1) In consideration of the monthly rent of Ru- 
pees (in words) ........... payable on the last date of 
each month the lessor does hereby grant by way of 
lease to the lessee all that house situated at .. = 
and more particularly described in the ace ale 
hereto and held by the said lessor under a lease- 
deed dated:.........-2:....3 executed between E. R., etc. 
(as lessor) and the said lessor (as lessee) to hold 
the same for the period of five years from ............+.- 
GRVIGE 225.5025 ; 

(2) The lessor hereby covenants with the lessee 
as follows : 


(i) (Same as Cl. (2)(i) in Form No. 22.) 
(ii) (Same as Cl. (2) (ii) in Form No. 22.) 


(iii) The lessor shall perform the cov- 
enants and conditions contained in the lease 
executed between the said E. F. and the les- 
sor and binding on the lessor as such lessee. 


(iv) (Same as Cl. (2) (iv) in Form No. 22.) 
(2) (Same as Cl. 3 in Form No. 22.) 
(3) (Same as Cl. 4 in Form No. 22.) 
In witness whereof etc. 
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27. NOTICE TO QUIT BY LESSOR 
(Month to month or year to year tenancy.) 
To, 
C. D. ete. 
Under the lease-deed dated .............. you 


hold the ..........:-... - Co of the pane) as 
my lessee from .. .- day of .. 

Please now take notice that I, A, B., etc. 
hereby terminate the lease and ask you to quit the 
premises and to deliver possession of the same to 


me on the .. . being the last 
day of the .. (month or being the last day of 
O Sp (month or year as the case may be) of 
the tenancy. 

ME sxcssennsnsenssnace 


28. NOTICE TO QUIT BY LESSEE. 
(Month to month or year to year tenancy.) 
To, 
A. B, etc. 


exty) as your lessee from .. 

Please now sa notice iat hereby ter- 
minate the lease on the .. e isccsssccces. 
being the last day of .............. (month or year as 
the case may be) the tenancy and shall quit the pre- 
mises and deliver of the same to you on the said 
day. 


29. NOTICE OF INTENTION TO DETER- 
MINE LEASE ON FORFEITURE 


To, 
C, D, etc. 
(1) Under the lease deed dated .......... you hold 
(description of the property) .......... as my lessee. 


(2) The said lease-deed contains a provision that 
if the monthly rent reserved thereby remains in ar- 
rears for one month after the due date the lessor 
shall have a right to re-enter on the premises and 
determine the lease. 

(3) The rent for the month commencing on the 
PETE E day of ..............-. Was payable on the 


.. but was not paid 
day of... .. and remains 
in arrears for one month after the due date. 

(4) Please now take notice that in accordance 
with the said provision for re-entry contained in 
the said lease I intend to determine the said lease 
and require you to quit the said premises and de- 
liver possession of the same to me within . 
days of the service of this notice. 


Dated . 


Ged -arici 
(Lessor) 


30. DEED OF EXCHANGE 


This Deed of Exchange made on the (in words) 
cite . day of ... one thousand nine hun- 
dred and ... between A, B., etc., of the one 
part and C, D, etc. of the other part. 

Witnesses as Follows :— 

(1) A, B, is the owner of the property described 
in the first schedule hereto and C, D, is the owner 
of the property described in the second schedule 
hereto. 


(2) In consideration of the transfer by the said 
C, D, of the property described in the second sched- 
ule hereto to A, B, and in consideration of the trans- 
fer by the said A, B, of the property described in 
the first schedule hereto to C, D, the said A, B, 
does hereby transfer by way of exchange to the said 
C, D, the property described in the first schedule 
hereto and the said C, D, does hereby transfer by 
way of exchange to the said A, B, the property de- 
scribed in the second schedule hereto to hold the 
same to the said C, D, and A, B, respectively as 
absolute owners. 

(3) The parties hereby agree with each other as 
follows : 

(i) Each party may at all times hereafter 
hold, possess and enjoy the property trans- 
ferred to him without any obstruction or dis- 
turbance by the other or any person claim- 
ing through or under him. 

(ii) The property transferred by each party 
is free from any encumbrance. 

(iii) Each party or any person claiming 
through or under him shall, at the request and 
cost of the other execute the deeds and do all 
acts reasonably required for effectively as- 
suring the property transferred to the other. 


(4) The reference to the said A, B, and C, D, to 
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the word ‘party’ in this deed will, if necessary, in- 
clude the heirs, legal representatives, successors and 
assigns of the said A, B, and C, D or the ‘party’. 

In witness whereof the parties hereto have 
signed this deed on the .. oneal 
(Signature of A, B) „esses... 
(Signature of C, D) ..sss.........-- 

(Schedule I.) 

(Schedule II.) 


31. GIFT DEED. 


This Deed of Gift made on the (in words) 
feta day of .. one thousand nine hun- 
dred and ... . between A, B., etc., (herein- 
after called the donor) of the one part and C, D., 
etc. (hereinafter called the donee) of the other part 

Witnesses as follows :— 

(1) Out of love and affection for the donee the 
donor does hereby voluntarily transfer by way of 
gift to the donee all that house situated at 
Decors and more particularly described in the 
schedule hereto to hold the same absolutely for ever 
free from encumbrances. 

(2) The donor hereby covenants with the donee 
that the donor or any person claiming through or 
under him shall at the request of the donee execute 
and do all acts and deed reasonably required for 
effectively assuring the said premises to the do- 
nee. 

In witness whereof the said donor has signed 
this deed of gift on the ............. 


Signed in the presence of 
Witnesses (1) ... 
i- O 


(Signature) ..........::0+4- 
(Schedule) 
(Note :— Where possible it is advisable to ob- 
tain an endorsement of the donee showing his ac- 
ceptance of the transfer of gift.) 


32. GIFT DEED. 
(Revocable) 
Commencement as in Form No. 31. 

(1) Out of love and affection for the donee the 
donor does hereby voluntarily transfer by way of 
gift to the donee all that house situated at .......... 
and more particularly described in the schedule 
hereto to hold the same to the donee free from en- 
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cumbrances subject to the agreement hereinafter 
contained. 

(2) The parties hereto hereby agree that should 
the said donee predecease the said donor this trans- 
fer shall stand revoked and the said premises shall 
revert to the donor and shall form part of his estate 
in the same manner as if this transfer had not been 
made. 

(3) (Same as Cl. (2) in Form No. 31.) 

In witness whereof the parties hereto have 
signed this deed on the .......... s 

Attestation of witnesses (1) .. 

D. 
(Signature of Hanak 
(Signature of donee) .. 

(Schedule) 


33. TRANSFER OF AN ACTIONABLE 


CLAIM 
This deed of transfer made on the (in words) 
sasan day of ............ one thousand nine hundred 
Sidia made between A, B, etc., (hereinafter 


called the transferor) of the one part and C, D, etc., 
(hereinafter called the transferee) of the other part 


Witnesses as follows :— 
(1) One E, F., etc., has executed a money bond 


in favour of the transferor on the ........- day of 
otis for the principal sum of Rupees ...........-.--- 
with interest at the rate of ........... per cent. per an- 
num. 


(2) In consideration of the sum of Rupees 
paid by the transferee to the transferor at 
the me of the execution of this deed (the receipt 
of which sum the transferor hereby acknowledges) 
the transferor does hereby transfer to the transferee 
all that principal sum of Rupees ...........- with in- 
terest due and to become due hereafter for the same 
under the said bond and full benefits thereof and 
all the rights and remedies thereunder to hold the 
same to the transferee absolutely. 

(3) The transferor hereby covenants with the 
transferee as follows : 

(i) The said principal sum of Rupees 
hides cco with interest thereon is still due and 
owing to the transferor by the said E. F. 

(ii) The transferor shall not do any such 
thing whereby the transferee may be pre- 
vented from recovering the said sum of Ru- 
pees weoreeceee with interest thereon from the 
said E, F. or whereby the rights of the trans- 
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[App 1I] 
feree under this transfer may be prejudiced 
or affected. 


In witness whereof the transferor has signed this 
déed on the .......-.... $ 
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34. NOTICE OF TRANSFER OF AN AC- 
TIONABLE CLAIM 
(By transferor) 
To, 
E, F etc. 

I, A, B., etc., hereby give you notice that 
by the deed of transfer dated .........-... I have trans- 
ferred to one C, D., etc., (state the name and also 
the address of the transferee) absolutely the princi- 
pal sum of Rupees ........... which you owe me un- 
der the bond dated .. With interest already due 
and to become due hereafter on the same. 


(Transferor) 


35. NOTICE OF TRANSFER OF AN AC- 
TIONABLE CLAIM. 
(By transferee) 
To, 
E, F etc. 

1, C, D., etc., hereby give you notice that 
by the deed of transfer dated ............. A, B., etc., 
has transferred to me absolutely the principal sum 
of Rupees .......-..++- which you owe to the said A, 
B. under the bond dated ......... with interest thereon 
already due and to become due hereafter. 

The said A, B. has refused to sign notice of the 
aforesaid transfer. Hence, this notice by me. 


(Transferee) 
(Address of the transferee) ..........-.-.-. 


36. TRANSFER OF LIFE POLICY 
Commencement as in Form No. 33. 

(1) By a policy of insurance on the life of the 
transferor granted by ........... Co. dated 
and numbered ............ the sum of Rupees . 
is assured to be paid on the event of the anafor s 
attaining the age of ............- years or his earlier 
death. 

(2) In consideration of the sum of Rupees (in 
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WAE Discesa paid by the transferee to the trans- 
feror at the time of the execution of this deed (the 
receipt of which sum the transferor hereby acknowl- 
edges) the transferor as beneficial owner does 
hereby transfer to the transferee all right, title and 
interest in, to, or under the said policy and all mon- 
eys and benefits thereby assured to the transferee 
absolutely. 

(3) The transferor hereby covenants with the 
transferee as follows : 

(i) The said policy is now in full force 
and effective. 

(ii) The transferor shall pay to the............ 
Co. all the premiums which will become pay- 
able under the said policy hereafter. 

(iii) The transferor shall not do or know- 
ingly suffer anything whereby the said policy 
may be rendered void or voidable or whereby 
the transferee may be prevented from receiv- 
ing the moneys and the benefits thereby as- 
sured. 

In witness wherof the transferor has signed this 
deed of transfer on the «0.2.0.0 5 


Witness (at least one) 


(Transferor) 


37. TRANSFER OF LIFE POLICY BY 
ENDORSEMENT. 


(Conditional) 


1. A, B., etc., do hereby assign toC, D. etc., my 
(contd. on col. 2) 
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wife out of love and affection all my right, title 
and interest in, to, or under the within written Policy 
of Insurance No. ........- on my life and all moneys 
and benefits thereby assured subject however, to 
the condition that should the said C, D., predecease 
me then this assignment shall be inoperative and 
the moneys and the benefits assured by the said 
policy shall form part of my estate in the same 
manner as if this assignment had never been made. 


(Assignor) 
Witnesses (at least one) 


38. NOTICE OF TRANSFER OF LIFE 


POLICY. 

To, 

P Co. 

Sir, 

I, A, B., etc., hereby give you notice that I have 
transferred the Policy No. ........sess+0se0 granted by 
you on my life to C, D etc. 

Therewith enclose for your perusal .......... (state 


the nature of the document i.e., whether it is the 
endorsement on the Policy or the separate deed of 
transfer or a copy certified to be correct by both 
the transferor and the transferee.) 


Please acknowledge receipt of this notice. 
Dated sc siccesonncaconny 
Yours faithfully, 
Signed .... 
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GLOSSARY 
The following observations are used in this Glossary : 


A.—Arabic. Ben.—Bengali, Fr.—French. Guz.—Guzerati, H—Hindi, Kan.—Kannada. L.—Latin. 
Mal.—Malayalam. Mar.—Marathi. P.—Persian. S—Sanskrit. Tam.—Tamil. Tel.—Telugu. 


Abadi (H) 


That part of the village land which is set apart 
for residence, shops. etc. 


Ab initio (L.) 
From the beginning. 
Abkari (H) 

Revenue derived from taxes on the manufac- 
ture and sale of intoxicating liquors and drugs— 
See ('17) 4 AIR 1917 Mad 852 (852) : 34 Ind Cas 
927. i 
Absolute estate. 


A full and complete estate. The transfer of an 
absolute estate passes to the transferee an interest 
which is unlimited in estate and unfettered in re- 
spect of any condition or trust. 


Absolute transfer. 

Where a grant carries with it all the legal inci- 
dents thereof it is an absolute transfer. Thus, a trans- 
fer is a absolute where it is made without imposing 
any restrictions or conditions in respect of the le- 
gal incidents of the property transferred. This ex- 
pression is to be distinguished from the expression 
‘transferred absolutely’. For an interest which is 
transferred absolutely is not the same thing as the 
transfer of an absolute estate in the property. Any 
interest .e.g., a life estate, may be created abso- 
lutely by not imposing any conditions or restric- 
tions qualifying its legal incidents. 

Abwab (H.) 

Tax imposed in addition to the regular assess- 

ment on the land. 


Acceleration—Rule of. 


To accelerate means to quicken, to make haste 
or to shorten. Acceleration in its technical sense 
means the shortening of the time for the vesting in 
possession of a subsequent interest on the failure 
of a prior interest. The rule of acceleration may be 
stated thus : Where an interest created on a trans- 
fer of property is intended to take effect upon the 
failure of the prior interest created by the same 
transaction such interest will take effect upon the 
failure of the prior interest in any manner. The ef- 
fect of failure of a prior life interest is to accelerate 
the subsequent interest which are limited to take 
effect on the regular determination of that prior 
interest. 


Aecession (L.) 

Addition; an accessory thing (See S. 63 Note 

1.) 
Accessio credit principale (L.) 

The increase follows the principal. 
Accession. 

In its restricted sense, in which it is generally 
used in law, it means the mode of acquiring every 
accessory thing, whether corporeal or incorporeal, 
that has been added to a principal thing from with- 
out, and has been connected with the principal 
thing, whether by powers of nature or by the will 
of man, so that in virtue of this connection, it is 
regarded as part and parcel of the principal thing. 
It must be remembered that the expression ‘acces- 
sion’ is not confined to physical acquisitions or 
additions to the property but also includes the ac- 
quisition of an interest in property. (See S. 63, Note 
1. S. 70, Note 2 and S. 108 (d), Note 1.) 

Accessorium non ducit sed sequitur suum 
principale (L.) 

The accessory right does not lead but follows 
its principals. (See S. 8, Notes 2, 12; S. 63, Note 
1). 

Accretion. 


The increase or extension of the boundaries, or 
the acquisition of land by the gradual or impercep- 
tible action of natural soil from the sea or a river, 
or by a gradual recession of the water from the usual 
watermark. In accretion the added land belongs to 
the owner of land to which it is added. 

For the distinction between the English and the 
Indian law on the accretion to land by alluvion, 
See S. 108 (d), Note 2 > 
Accruing debt. 

See S. 3, Notes 26 and 27. 

Accumulation. 

The increase of a fund or property by the con- 
tinuous addition to it of the interest or income of it. 
Section 17 of the T. P. Act lays down a provision 
as to the direction for accumulation of the income 
arising from the property transferred. It prescribes 
the limits beyond which a direction for accumula- 
tion of the income will be void. These limits are : 

(a) the life of the transferor or (b) a period of 
eighteen years from the date of the transfer. 
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Acquiescence. 

See S. 51, Notes 22 and 23. 
Actionable claim. 

See S. 3 for definition. 
Actual or positive fraud. 

See S. 34, Note 3. 

Adaghu (Tam.) 

A simple mortgage. 
Adaimana pattiram (Tam.) 

A pledge-bond or security bond — See Per 
Brandt, J. in (1887) 10 Mad 509 (516). 
Adamanam (Tam.) 

Simple mortgage. 

Advau (Mal.; Kan.) 

Simple mortgage. 
Adha (H.) 

Indicate the underground rights — See ('29) 16 
AIR 1929 Pat 190 (191) : 118 Ind Cas 603. 

Adha and urdha (H.) 

The use of the these words in a grant indicates 
that there was every intention to convey all below 
the surface as well as all on it or above it—See 
('25) 12 AIR 1925 PC 42 (44) : 4 Pat 244 : 52 Ind 
App 109. 

Adimayavana (Tam.) 

Adimayavana in its etymological sense may be 
translated ‘beneficial enjoyment on account of ser- 
vices’; but that phrase prima facie imports a per- 
manent tenure granted as a reward for past services 
or both for past and future services—See (1904) 
27 Mad 202 (204). 

Ad. invitum (L.) 

Against one's will. 
Advancement. 

Property given usually by a parent to a child or 
by a husband to a wife, in advance of a future dis- 
tribution; an irrevocable gift by an intestate during 
his life, or part of all of the donee's anticipated share 
in the donor's estate upon distribution. It differs 
from an absolute gift in that it is charged against 
the donee's future share in the estate, and from an 
advance in that the donee cannot be called upon to 
account for or repay it except by this charging of it 
— See also S. 39, Note 6 and S. 122, Note 11. 
Aequitas est quasi equalitas (L.) 

Equity is as it were equality. Equity favours true 
equality both of rights and liabilities dividing bur- 
dens and benefits in equal shares. For example of 
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the application of this maxim, See S. 45, Note 1 
and S. 46, Note 1. 
Affirmative covenant 

See S. 11, Note 11. 
A fortiori (L.) 

With stronger reason. 
Agent 

See S. 3, Note 42 
Agraharam (S.) 

Land granted to Brahmans rent-free or at a re- 
duced rate of assessment. 
Agreement to grant lease 

See S. 105, Note 4. 
Agricultural purposes 

See S. 117, Note 3. 
Agriculture 

The science and art of cultivating the soil, in- 
cluding the allied pursuits of gathering in crops and 
rearing livestock; tillage; husbandry; farming in the 
widest sense. (See also S. 117, Note 3.) 
Ahar (H.) 

Reservoir for water — See ('12) 16 Ind Cas 705 
(706). 
Alienatio rei prefertur juri accrescendi (L.) 

Alienation is favoured by the law rather than 
accumulation. (See S. 6, Note 1.) 
Alieni juris (L.) 

Under another’s right or authority. 
Alimony 

An allowance which a married woman sues for 
and is entitled to, upon separation from her hus- 
band. 
Alio intuitu (L.) 

With a collateral motive. For a different pur- 
pose. 
Aliunde (L.) 

From elsewhere. 
Allegans contraria non est audiendus (L.) 


He who alleges contrary things is not to be heard. 
(See S. 35, Note 1; S. 112, Note 1.) 


Alluvion 


“Alluvion is described by Justinian as an ‘im- 
perceptible increase’ and land is said to be acquired 
by alluvion when it is acquired ‘so gradually that 
one cannot say how much is added at any particu- 
lar moment of time. But if by the violence of a river 
a portion of land is added to the estate of an ad- 
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joining owner the land continues to be the prop- 
erty of the original owner.’ ”— (1906) 28 All 647 
(649) : 3 All L Jour 453. 


Alternative conditions. 
See S. 26, Note 5. 
A man shall not derogate from his own grant. 


For instances of the application of this maxim. 
See S. 66, Note 1; S. 115, Note 1. 


Amaldastak (H.) 


Itis not a lease — ('25) 12 AIR 1925 Pat 168 
(173) : 84 Ind Cas 386. 


Anandravan (Mal.) 

The term is applied generally to the junior mem- 

ber in a Malabar tarwad. 
Angan (Mar.) 

A Courtyard. 

Animus transferendi (L.) 

Intention of making a transfer. 
Aniyamit (Mar.) 

Indefinite, unrestricted or unlimited — See (31) 
18 AIR 1931 Bom 466 (469) : 133 Ind Cas 839. 
Annachatra (Mar.) 

An institution for distribution of food to Brah- 
mans and mendicants — See (1904) 6 Bom LR 56 
(57). 

Annexed to the ownership of immovable prop- 
erty. 

See S. 40, Note 7. 

Annuity 

See S. 36, Note 5. 
Anomalous mortgage. 

See S. 58 (g)- 

Appointment : See POWER OF APPOINT- 

MENT. 


Apportionment 
See S. 36, Note 1. 
A priori (L.) 
From the former. From antecedent to the con- 
sequence. 
Arasinage inam (Kan.) 
Land granted in lieu of dower. 
Aravar (Kan.) 
A usufructuary mortgage. 
Archaka (S.) 
Priest who alone is allowed personally to attend 
upon the idol—(1882) 4 Mad 391 (392). 
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Ardheli (Mar.) 

A cultivator who undertakes the cultivation for 
a share of produce. 

Arh (H.) 

Literally denotes a “support” or “propping up.” 
In 13 All 28 (43) it was held that the words “arh” 
and “mustaghraq” used in the bond implied a power 
of sale and denoted a mortgage without possession. 
See also 20 Ind Cas 870 (Oudh). But in 19 Ind Cas 
658 (660) (All) it is held that the use of these words 
alone does not always and necessarily imply a 
power of sale. 

Asmani sultani (H.; Mar.) 

Evils from the skies or the King. Calamity akin 
to Act of God; e.g destruction of property by acci- 
dental fire—See (1890) 14 Bom 28 (30). 

Assign 

(Verb) To transfer or to make over to another 
especially to transfer to, and vest in certain per- 
sons, called assignees, for the benefit of creditors. 

To assign means to part with absolutely — See 
Russell v. Beecham. (1924) 1 KB 525 (533); 

(Noun) Per Parke; B— “The word ‘assign’ does 
not mean ‘heir’; it means a person subsituted for 
another by an act of some kind or other” —Dce d 
Sophia Lewis v. William Lewis, 152 ER 280 (281). 
Attached to the earth. 

See the definition in S.3. 

Attest 

See S. 3, Note 11. 
Attestation 

See S. 3, Note 11. 
Attested 

For definition see S.3. See also, S.3 Note 11. 
Attorn 

To agree to become tenant to one as owner Or 
landlord of an estate previously held of another; to 
recognise one as landlord. 
Attornment 

Agreement or acknowledgement by a tenant that 
he holds his tenement of a new person as landlord. 
An attornment acts as an estoppel to prevent the 
one attorning from denying title of the one of whom 
he attorns. 

Aulad (H.) 

Children, progeny. The use of this word in a 
lease-deed does not show that the lease can be in- 
herited by collaterals — See ('26) 13 AIR 1926 
Oudh 260 (261) : 93 Ind Cas 927. 
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Avada (Mar). 

Cistern for animals to drink water from — 
(1890) 14 Bom 1(9). 

Babuana grant 

Grant of property generally to the junior male 
member of family of a Raja in lieu of maintenance. 

Ba farzandan (P.) 

A term inserted in a grant to indicate that it is 
made to the grantee and his posterity. 
Bagh (H.) 
A garden a grove, a plantation. 
Bahama wajah 

These words used in a gift deed indicate an ab- 
solute estate — ('23) 10 AIR 1923 All 234 (234) : 
65 Ind Cas 653. 

Bai (A.) 

Sale. 
Bai-bill-wafa (A.) 

(Also spelt as ‘Bye-bil-wafa’) Sale with a con- 
tract of repurchase; mortgage by conditional sale. 
Bainama (H.) 

(Also spelt as — Bayanama.) Sale deed. 
Bakasht 

The word ‘bakshat’ literally means ‘in the cul- 
tivation of ’ and when the word malik is added to 
it, the difference between khudkast and bakasht-i- 


malik becomes very slight — ('26) 13 AIR 1926 
PC 60 (62). 

The term bakasht is the invention of the Survey 
Authorities and is used by them to denote the ac- 
tual cultivating possession either of the proprietor 
or tenure-holders as the case may be — (28) 15 
AIR 1928 Pat 209 (211) : 106 Ind Cas 272. 


Bandhak (S.) 

A pledge, a pawn, a mortgage. 
Banjar (H.) 

Fallow land. 
Bastu 


Site or foundation of a house. The word is de- 
rived from ‘vastu.’ (S.) 


Bat (H.) 
Partition. 
Batai (H.) 
Division of crop between the cultivator and the 
landlord. 


Batta (H.) 
(Correct spelling ‘Bhatta’.) An allowance 
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Bayana (H; Ben.) 

Earnest-money 
Bemiad 

Without any term. 

Benamidar 

The person whose name appears in a benami 
transaction but who is not the real person entering 
into the transaction. (See ‘Benami transaction.” ) 
Benami transaction 

A transaction entered into in the name of a per- 
son other than person really entering into the trans- 
action (See S. 53 Note 5.) 

Beneficial interest. 

If A holds property in trust for B. A has legal 
estate and B has the beneficial interest. (See S. 3 
Note 24.) 

Bhadekhat (H.; Mar.) 

It is an agreement between the lessee and the 
lessor whereby the lessee agrees to occupy and pay 
rent for the property on the conditions therein stated 
— (1869) 5 Bom HCR (AC) 92 (94). 
Bhagbandak (S.; Tam.) 

Usufructurary mortgage. 

Bhandaki khat 

(From ‘Bandhak’, a pledge, a mortgage.) A 
simple mortgage-deed. 
Bharatia (Ben.) 

Suggests that the tenancy is not permanent — 
(32) 19 AIR 1932 Cal 398 (404) : 137 Ind Cas 
658. 

Bharnanoma (Ben.) 

Deed of usufructuary mortgage — (1893) 20 
Cal 609 (613). 

Bhogyan (S.; Tam.) 

Usufructuary mortgage. 
Bikri (H.) 

Sale. 

Bila intiqal (P.) 

Free of charge or incumbrance — ('37) 24 AIR 
1937 Oudh 295 (297) : 167 Ind Cas 295. 

Bila miad 

Without any term. 

Birt (H.) 

(From ‘Vritti’ (S) support, maintenance.) A 
right, custom or privilege derived from performance 
of offices whether secular or religious. There are 
various kinds of birt such as birt zamindari, sankalp 
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birt, marwat birt, etc. 
Birt jajmani (H.) 
Right of purohits to receive offerings that may 
be made to them by jajmans. 
Biswi mortgage 
‘Biswi’ (H.) is the name usually given in east- 


ern Oudh to mortgages of land in sub-tenure — 
('22) 9 AIR 1922 Oudh 75 (77) : 67 Ind Cas 808. 


Bona fide (L.) 

In good faith. 
Bona fides (L.) 

Honest intention, good faith. 
Borokta (Ben.) 


Does not indicate fixity of rent — ('21) 8 AIR 
1921 Cal 424 (425) : 62 Ind Cas 49. 


Brahmottara (S.) 


(Brahma-uttara) lands originally granted rent- 
free to Brahmans as a reward for their sanctity or 
learning or to enable them to devote themselves to 
religious duties and education. 


Burgadar (Ben.) 


A person cultivating land of another with a stipu- 
lation that he would keep half the produce in re- 
turn for his service; not necessarily a tenant. 


Butwara (H.) 

(Also ‘Butwada’). Division of property in two 
parts; partition. 
Bye-bil-wafa : see BAI-BIL-WAFA. 
Caveat emptor (L.) 

Let the purchaser beware. (See S. 55 Note 9). 
Certum est quod certum reddi potest (L.) 

That is certain which can be made certain. 
Cess 


A payment made by agricultural tenant over and 
above his rent which goes to meet some public 
charges. 


Cessanate statute primitivo cessat derivativus 
L.) 

The derived estate ceases on the determination 
of the original estate. (See S. 115 Note 1.) 


Cestui que trust (L.) 

The person who possesses the equitable right to 
property, the legal estate being vesled in a trustee; 
beneficiary. 


Ceteris paribus (L.) 
Other things being equal 
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Chakran lands (Ben.) 

Lands held by service tenure. (See S. 105 Note 
69.) 
Chali genis (Kan.) 

Temporary tenants — See (1883) 7 Bom 256 
(259). 
Champerty 

A bargain between a party to a litigation and a 
third person to share between themselves the prop- 
erty sued for in the event of the party being suc- 
cessful, whereupon the third person carries on the 


litigation at his expense. It is an aggravated form 
of maintenance. 


Chance of 
SUCCESSIONIS 
Char (Ben.) 

A sand bank or island in the current of a river 
deposited by the water. 

Charge-holder 
The person in whose favour a charge is created. 
See section 18 Note 3. 

Chevisance 

An agreement or composition between a credi- 
tor and debtor. 
Chit (H.) 

A rough note or account; a banker’s acknowl- 
edgment of accountability for money deposited. 
Chose in action 

The expression chose in action in England was 
used to describe all personal rights of property 
which could only be claimed or enforced by action 
and not by taking physical possession, claims en- 
forceable by taking physical, possession being 
known as “‘chose in possession.” (See S. 3 Note 
21.) 

Chose in possession ; See CHOSE IN ACTION. 
Choultry. 

A resting place for travellers — See ( 1933) 20 
AIR 1933 Mad 782 (784) : 146 Ind Cas 307. 
Chokidari chakran lands.(Ben.) 

Lands held on service tenure by chowkidars or 
village watchmen. 

Chuck (H.) 
(Also : chak) A circle or group for purposes of 
assessment; a portion of land divided off. 
Chur : See CHAR. 
Clog on redemption 
Provision in a mortgage-deed which attempts 


succession see SPES 
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to deprive the mortgagor of his right to redeem 
absolutely and at any time after the mortgage- 
money has become due. (See S. 60 Note 28.) 
Coercion 

See definition given in S. 15 of the Contract Act 
(See also. S. 126 Note 6 of the T.P. Act.) 
Common law lien 

See S. 100 Note 2. 

Competent to contract 
See S. 7 Note 3. 

Concurrent lease 

See S. 108 clause (1) Note 10. 
Condition 

It signifies a quality annexed to an estate by vir- 
tue of which it may be defeated, enlarged or cre- 
ated upon an uncertain event. (See S. 10 Note 5.) 
Condition precedent 

Where a condition is to be performed before a 
person can take an interst in property it is called a 
condition precedent. (See S~10 Note 5.) 
Condition subsequent 

Where the effect of a condition is either to en- 
large or defeat an estate already created it is called 
a condition subsequent. 

Conditional debts 

See S. 3 Note 27. 

Conditional or restricted transfer. 

Where a grant does not carry with it all the le- 
gal incidents thereof but is modified by conditions 
and restrictions it is a conditional or restricted trans- 
fer. (See S. 10 Note 1). 

Consideration 

See definition given in S. 2 (d) of the Contract 
Act. 

Consolidation of mortgages 

See S. 61 Note 2. 
Constructive fraud 

An act which although not originating in any 
actual design or contrivance to perpetrate a posi- 
tive fraud or injury upon other persons is yet by its 
tendency to deceive or mislead other persons or to 
violate private or public confidence or to impair of 
injure public interests, deemed equality reprehen- 
sible as positive fraud. (See S. 34 Note 3.) 
Constructive notice. 

Constructive notice is knowledge which the 
Courts impute to a party upon a presumption so 
strong that it cannot be allowed to be rebutted, that 
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the knowledge must have been communicated. (See 
S. 3 Note 28.) 
Contingent charge. 

A present charge as security for discharging a 
contingent liability. (See S. 100 Note 9.) 
Contingent class 

See S. 22 and Notes thereon. 

Contingent debt 

A debt the payment of which is dependent upon 

a contigency. (See S. 3 Note 27.) 


Contingent interest 

See S. 21 and Notes thereon. 
Contract 

An agreement enforceable by law. 
Contract for sale 

See S. 54. 
Contractual subrogation 

See S. 92 Notes 1 and 19. 
Conventional subrogation. 

See S. 92 Notes 1 and 19. 
Conveyance 


A transfer of property from one person to an- 
other. A deed or instrument by which such transfer 
is effected. 


Conveys 

See S. 5 Note 4. 
Corpus 

Body, material substance. 
Corpus or transfer 

See S. 8, Note 10. 
Counterpart 

That which completes another. 
Covenant 


An agreement between two or more parties by 
which either of them pledges himself to the other 
that something shall be done. For distinction be- 
tween a condition and covenant, 


See S. 10. Note 5. 
Covenant for perpetual renewal 

See S. 105, Note 35. 
Covenant for quiet enjoyment 

See S. 55, Note 9 and S. 108, cl. (c) Note 1. 
Covenant for title 

See S. 55, Note 9; S. 65. Note 4. 
Covenant running with the land 

A covenant is said to run with the land when 
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the benefit or burden of it passes to the successors 
in title of the covenantee or the covenantor as the 
case may be. (See S. 40, Note 1.) 


Covinous 
Fraudulent. (From ‘covin’ which means an 


agreement between two or more persons to defraud 
another.) 


Crown grants 

See Preamble, Note 4. 

Cujus est solum, ejus est usque ad oeclum et ad 
inferos (L.) 

Whoever is the owner of the soil. it is his even 
to firmament and to the middle of the earth. 
Curator 

Protector of property, one appointed by law as 
guardian; one who has the charge of anything. 
Cuttoogootaga (Tam.) 

Denotes lease in perpetuity — See (1861) 8 Moo 
Ind App 327 (330) : 4 Suth WR (PC) 73 (PC). 
Cypres, doctrine of 

See S. 26, Note 2. 

Dahyak 


Analogous to nankar and is a charge on the 
property. (See S. 100, Note 32). 

Daimi (H.) 

Means relating to what is perpetual — ('28) 15 
AIR 1928 Cal 531 (532): 117 Ind Cas 675. 
Daimi kaimi (H.) 

The use of these words in a patta imports per- 
manent tenancy — See ('34) 21 AIR 1934 Cal 861 
(862) : 153 Ind Cas 623. 

Dakhli rehan (H.) 

An anomalous mortgage — ('37) 24 AIR 1937 
Pat 261 (262) : 169 Ind Cas 75. 

Dakhildar (H.) 

Commonly used in the upper part of India as 
meaning a tenant with occupancy rights — ('31) 
18 AIR 1931 Pat 361 (363) : 135 Ind Cas 93. 
Dakhil kharij (H.) 

Entering the name of new proprietor and re- 
moval of the name of the old proprietor. 
Damdupat (Mar.) À 

Rule of Hindu law by which the interest recov- 
erable at any one time cannot exceed the principal 
— See (1863) 1 Bom HC 47 (49) : (1868) 12 Moo 
Ind App 157 (187) : 2 Beng LR PC 44. 


Darpatni (Ben.) : See PATNI. 
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Darpatnidar (H.) 

Holder of a darpatni tenure. 
Dartaluk (H.) 

Subordinate taluka or estate. 
Dasabandham (Tam.)' 


Right to receive one-tenth of the profits. A right 
to dasabandham does not in itself imply a right to 
hold the lands on which dasabandham is imposed 
— (16) 3 AIR 1916 Mad 102 (106) — 31 Ind Cas 
565. 


Dastawez makfuli (P.) 


‘Dastawez’ means a document. The use of the 
expression makful or makfuli indicates an inten- 
tion to create a mortgage. 


Dasswant. 

Analogous to nankar. It is a charge on the prop- 
erty. 
Dawami 

The use of the expression ‘dawami’ in a lease 
does not necessarily import permanency or herita- 
bility. 

De die in diem (L.) 

From day to day. 
De minimis non curat lex (L.) 

The law cares not for small or trivial things 
Debentues of companies. 


For definition. See S. 2 (12) of the Indian Com- 
panies Act. 1 of 1956. 


Debitm in praesenti solyendum in futuro (L.) 


A debt due at present to be discharged at a fu- 
ture date. 


Debt 


A sum of money payable in present or in future 
by reason of a present obligation. 


Debutter property 

Property dedicated to a temple or idol. 
Defeasance and repugnance clause 

See S. 32, Note 9. 
Defeasance clause 

Clause in a transfer defeating the transfer on the 
happening or non-happening of the contingency. 
Dehors (Fr.) 

Foreign to; outside. 
Demise 


A grant; a transfer 
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Deorha 
Signifies that the rate of interest is fifty per cent. 
Deposit 
Where A advances money to B and the inten- 
tion of parties is that B should keep the money un- 
til asked for by A, the transaction is a deposit. 
De regueur (Fr.) 
Strictly required. 
Deshgat watan (Mar.) 

A grant of rent-free land or cash allowance pre- 
vailing in the Bombay Presidency. 
Dhara (H.; Mar.) 

(1) Settled assessment. (2) Usage practice or cus- 
tom. 
Dharam (H.) 

Religious or charitable purpose. A bequest or 
gift to ‘dharam’ is void for vagueness and uncer- 
tainty. 

Dharm (S.) 

That which holds a man in the right path. Law. 
virtue, legal or moral duty. 
Dhrista bandhaka (S.) 

Simple mortgage. 

Dies certus (L.) 

Day certain. 

Diluvion ‘ 

Diminution of land by reason of fluvial action 


— See ('31) 18 AIR 1931 Cal 537 (537) : 59 Cal 
155 (FB.) 


Disqualified transferee 
See S. 7 Note 25. 
Dominant heritage 


For definition, see the Easements Act (V 1882), 
S. 4. 


Dominant tenement : See DOMINANT HERI- 
TAGE. 


Donatia mortis causa (L.) 

A gift in contemplation of death. 
Dry land. 

The term is defined in the Malabar Tenancy Act 
to mean a land which is neither a “wet land” nora 
“garden land” — Madras Act XIV of 1930. S. 3 
(d). 

Dwelling house 
See S. 44 Note 9. 
Earnest-money 
It is a sum of money paid by the buyer of prop- 
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erty under a contract for sale in order to bind the 
seller to the terms of the agreement for sale. 
Easement 

See S. 6 Note 9. 
Ejusdem generis (L.) 

Of the same kind. It is one of the rules of con- 
struction by which general words used in deeds, 
statutes etc., have a less comprehensive meaning 
than they would otherwise have by reason of par- 
ticular words preceding them. The general words 
are to apply to objects of the kind or nature as those 
specified by the particular words. 

Ekaboram (Tam.) 

Possession of tenure of village land by one fam- 
ily without any co-sharer — ('22) 9 AIR 1922 PC 
325 (330) : 45 Mad 565 : 49 Ind App 237 (PC). 
Ekrar (H.) 

An agreement 
Ekararnama (H.) 

Deed of agreement. 

Election 

See S. 35. 
Elegit (L.) 

Literally the word means, he has chosen. A writ 
of execution in English law by which the judgment- 
creditor could elect either to have a writ of fieri 
facias or to seize all the chattels and half the land 
of the judgement debtor until satisfaction. After the 
return of the writ the creditor became a tenant by 
elegit. (See. S. 91 Note 25). 


Emblements 


Growing crops which are annually produced by 
the labour of cultivator. 


En ventre sa mere (L.) 
In its mother’s womb. 
Enabling provision 


Provision which makes it lawful to do some- 
thing but does not compel a person to do it. 


English mortgage 

See definition given in S. 58 (e) 
Eo nomine (L.) 

By that name, on that claim. 
Equitable charge 
` See S. 100 Note 2. 
Equitable lien 

See S. 100 Note 2. 


Glossary 


Equitable mortgage 
See S. 58 Note 39. 
Escheat 


Property falling to the State or Crown for want 
of an heir. (See S. 105 Note 6). 


Estoppel 

Aconclusive admission which cannot be denied 
by the party whom it affects. It is so called because 
a man’s own act or acceptance stoppeth or closeth 
up his mouth to allege or plead the truth. 


Ewajnama (H.) 
Deed of exchange. 
Ex. abundanti cautela (L.) 
From excessive caution 
Ex contractu (L.) 
From contract. 
Ex dolo malo non oritur actio (L.) 


A right of action cannot arise out of fraud (See 
S. 6 Note 27; S. 53 Note 9.) 


Ex hypothesi (L.) 

From the hypothesis. 
Exchange 

For definition. see S. 118. 
Executant 

Person who executes a document. 
Executor 

A person appointed by a testator to carry out 
the directions in the will after his death. 
Executory contract 

It is a contract which is either wholly unper- 
formed or in which something remains to be done 
on both sides. 5 
Existing debt 

See S. 3. Notes 22 and 27. 
Expectation, doctrine of 

Where a person knows that a land does not be- 
long to him but expends money or does some act 
in the expectation that he would be given certain 
rights by the owner and the owner encourages him 
in that expectation a Court of Equity will compel 
the owner to give effect to that expectation. (See 
S. 51, Note 22). 
Expressa nocent non expressa non nocent (L.) 

Things expressed hurt things not expressed do 
not. 
Expressum facit cessare tacitum (L.) 

What is expressed makes whatis silent to cease. 
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Ex-proprietary tenant 

Person who has lost his proprietary rights and 
has become occupancy tenant of the Sir. (This is 
under some of the local Tenancy Acts.) 
Family 

See S. 44, Note 10. 
Family arrangement 

See S. 5, Note 4. 
Farokht 

Sale, seelling. The word cannot be held to mean 
‘transfer’ (intiqal) as it is inconsistent with the or- 
dinary meaning of the word — ('23) 10 AIR 1923 
All 361 (362) : 45 All 321. , 

Fee simple 

In English law it means an absolute estate of 
inheritance. 
Fee tail 

In English law it means an estate restricted to a 
person and the heirs of his body. 
Feed the estoppel 

Where a person makes a grant by deed of prop- 
erty to which he has no title at the time of the grant 
and avers in it that he has title to it and subsequently 
acquires a title to it, the grant takes effect on the 
interest so acquired without any further act being 
necessary to be done by the grantor. The interest is 
said to “feed the estoppel” in such a case. 

Feme sole (L) 

An independent woman, woman not subject to 
the control of her husband over her property. 
Feoffment 

In English law it means a transfer of the fee. 
Feoffor 

One who makes a feoffment. 

Fiducia 

In Roman Law fiducia involved transfer of 
ownership in a thing from a debtor to creditor on 
condition that the thing should be retransferred to 
the debtor on payment of the debt. 

Fixture 

A movable affixed to immovable property so as 
to become part of it. (See S. 3, Note 6.) 

Floating charge. 

Charge which affects all the assets of a going 
concern expressed to be included in it but not spe- 
cifically affecting any item until some event oc- 
curs which causes it to crystallize into a fixed se- 
curity. (See S. 100, Note 10.) 
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Floating security : see FLOATING CHARGE. 


Forbidden by law. 

An act is forbidden by law when it is either ex- 
pressly prohibited or there is a penalty imposed by 
law for its commission. (See S. 6, Note 30.) 
Foreclosure. 

Exclusion prevention or forfeiture of the 
mortgagor's right of redemption on failure to re- 
pay the money lent on the security, See S. 67. 
Forehand rent 

Advance rent. (See S. 105, Note 58.) 
Forfeiture 

Loss of a legal right by reason of some breach 
of obligation. 

Fraud 

See S. 6, Note 32. 

Fraus et dolus nemini patrocinari debent (L.) 


Fraud and deceit ought not to benefit any per- 
son. 


From generation to generation 


These words when used in a transfer import 
transfer of an absolute estate. (See S. 8, No. 4). 


Gage (Fr.) 

A pledge or pawn. 
Gahan (Mar.) 

A mortgage, A pledge. 
Gahan khat (Mar.) 

A mortgage bond. 
Gahan lahan (Mar.) 


A mortgage by conditional sale — See (1877) 2 
Bom 231 (238). 


Gahan-patra (Mar.) 

Mortgage-deed. 
Garden land 

It is defined in the Malabar Tenancy Act to mean 
any land used principally for growing fruit bearing 
trees — Madras Act XIV of 1930. S. 3 (g). 
Generalia specialibus non derogant (L.) 

General provision do not derogate from special 
provisions. 

Gharghanna (H.) 

Rent payable in respect of the houses in the abadi 
of the village. See (1908) 30 All 235 (237): 5 All 
L Jour 361. 

Ghat (H.; Ben.; Mar.) 
A flight of steps for access to the water of a 
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tank or river; the place on a river bank or on a tank 
where people ordinarily bathe or where boats are 
moored for purposes of a ferry — See (1906) 33 
Cal 1290 (1303) : 4 Cal L Jour 343. 

Ghatwal (H.) 

Literally the guard of a hill-pass. The duties of 
person holding the office of ghatwal were police 
duties. 

Ghatwali tenure is inalienable and indivisible 
— See ('24) 11 AIR 1924 PC 5 (13) : 3 Pat 183: 51 
Ind App 37. 

Gift 

For definition. see S. 122. 
Girvi (H.) 

Mortgaged. The word is not restricted to a usu- 
fructuary mortgage alone — (1926) 13 AIR 1926 
All 506 (508) : 48 All 292. 


Good faith 

See S. 41 Note 22. 
Grant 

Conveyance of property. 
Gratuitous transfer. 

Transfer without consideration. 
Gratuitous transferee 

Transferee without consideration. 
Gross 


A thing or right in gross exists independently 
and not as an appendage to another. 


Gross negligence 

See S. 3 Note 30. 
Growing crops 

See S. 3 Note 4. 
Growing grass 

See S. 3 Note 5. 
Guzara 

Maintenance allowance or grant. 
Hamesha (H.) 

Always or forever. The use of the expression in 
an instrument is not inconsistent with the restric- 
tion of the interest to the life of the grantee — 
(1901) 23 All 324 (330) : 28 Ind App 65 (PC). 
Haq (H.) 

Right. 

Hagiyat 

Right in immovable property — See (11) 1911 

Pun Re No. 24 : 10 Ind Cas 850. 
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Haqq-i-chaharam 

Zamindari dues payable under the custom that 
on private sales by contract the zamindar is entitled 
to receive one-fourth of the purchase-money — See 
(1879) 2 All 358 (360) : (1884) 6 All 47 : 1883 All 
WN 198. 


Hat (H.; Ben.; Mar) 

A market. A hat is immovable property. 
Hathchitti (H.) 

A letter or note written by the hand. 
Havala (H.) 

Undertaking to pay debt of another. Transfer of 


a debt from the original debtor to a person who 
undertakes to become liable for it to the creditor. 


He who seeks equity must do equity. 

See S. 53A Note 11; S. 61 Note 2; S. 92 Note 1. 
Heir-apparent 

He whose right of inheritance is indefeasible. 
provided he outlives the ancestor. Next of kin. 
Hereditament — 

Anything which may be inherited, whether cor- 
poreal or incorporeal, real or personal property. 
Heriot 

Right of the lord of the manor, on the death of a 
tenant to the best beast of the deceased tenant. (En- 
glish law). 

Hiba (H.) 
A gift. 
Hiba-bil-ewaz (H.) 
Gift for consideration. 
Holding over 
Whenever after the determination of a lease the 


lessee remains in possession, he is said to “hold 
over.” 
Horticulture 

Cultivation of a garden; art of cultivating a gar- 

den. 
Hundi (H.) 

A bill of exchange. 
Hypotheca (L.) 

A pledge in which the pledgor retained posses- 
sion of the thing pledged as distinguished from pig- 
nus, where the possession was transferred to the 
pledge. (Roman law.) 

Id. certum est quod certum reddi potest (L.Y.) 
That is certain which can be made certain. 
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Ijara (H.; Mar.) 

An “‘ijara” may mean a lease of lands, but it is 
more frequently used as a lease or form of land 
revenue, rent or other proprietary rights as distin- 
guished from a patra or a lease of land for cultiva- 
tion — (1881) 3 Mad 342 (344, 345) (FB). 
Ikrarnama (H.) 

Deed of agreement. 

Iladarawara (Kan.) 


A customary anomalous mortgage in vogue in 
South Canara. (See S. 98 Note 10.) 


Immovable property 
See S. 3 Notes 2 to 10. 
Implied surrender 


Surrender by operation of law. (See S. 111, Note 
10.) 


In esse (L.) 
In existence; in being in fact. 
In forma pauperis (L.) 
In the character of a pauper, as a poor man. 
In gremio (L.) 
In the bosom. 
In invitum (L.) 
Against one’s will. 
In odium spoliatoris omnia praesumuntur (L.) 
Everything is presumed against a wrongdoer. 
In pari delicto (L.) 
In equal fault. 
In pari delicto potior est conditio defendantis (L.) 


Where both parties are equally at fault, the con- 
dition of the defendant is more favourable. 


In pari delicto potior est conditio possidentis (L.) 
In equal fault the condition of the possessor is 
more favourable. 
In praesenti (L.) 
At the present time. 
In rem (L.) 
(As opposed : to in personam. Against the thing 
or property.) 
In solidum (L.) 
Entirely; in entirety. 
In terrorem (L.) 
For the purpose of intimidating; by way of ter- 
rifying (See S. 114 Note 8.) 
In toto (L.) 
In the whole, totally. 


926 


Inam (H.) 
A gift; a present. The term inam is one of mere 


generic significance applicable to a Government 
grant as a whole — ('12) 36 Bom 639 (659) : 39 


Ind App 202 (PC). 
Incident 

See S. 8 Note 11. 
Incumbrance 

See S. 57 Note 4. 
Instrument 

See S.3. 
Inter alia (L.) 

Among other things 
Interesse termini (L.) 

An executory interest. 
Interest 


(1) Right, (2) Money paid by the debtor for the 
use of the sum advanced. 
Inter vivos (L.) 

Among living persons. 
Intiqal (H.) 

Transfer of rights in immovable property. It in- 


cludes a transfer by way of perpetual lease — See 
(27) 14 AIR 1927 All 788 (789) : 100 Ind Cas 652. 


Intra vires (L.) 
Within power of authority. 
Ipso facto (L.) 
In the fact itself. 
Ipso facto (L.) 
By the law itself. 
Irresistible force. 
See S. 108 Cl. (m) Note 4. 
Istemrari mokarrari (H) 
The words in a patta do not per se convey an 


estate of inheritance. (See S. 8 Note 4; S. 105 Note 
47.) 
Jaghirdar (H.) 
The holder of a jagir. 
Jagir (H.) 

(Also spelt as jaghir.) The word jaghir is not a 
term of art. It might consist of a grant of revenue- 
free property or of a mere grant of land revenue. It 
does not convey the same meaning in all parts of 
India — See ('36) 23 AIR 1936 Oudh 121 (123, 
124): 11 Luck 588. 


An assignment of Government revenue on a tract 
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of land to a person or family. Originally such grants 
were for life only. 

In the Punjab the term jagir is ordinarily re- 
stricted as meaning an assignment of land revenue 
only. Jagir is ordinarily not land — ('12) 16 Ind 
Cas 855 (856) (DB) (Lah.). 

Jaidad (H.) 

Usually means immovable property — (1909) 
31 All 523 (524) : 3 Ind Cas 506 (507), 

Jajman (H.: Ben.) 

A person employing and feeding Brahmans for 
the performance of a religious ceremony. 
Jajmani bahis (H.) 

Books containing lists of pilgrims. 
Jalkar (Ben.) 

It is a right to take the profits of a river, lake or 
other water on a particular estate on tract of coun- 
try. (1878) 3 Cal 276 (279). 

Jamabandi (H.) 
Rent roll. 
Jamma (H.) 

Rent or revenue payable. 
Jenmi. (Mal.) 

The owner of the jenmi or landlord’s or 
mortgagor’s interest under a Malabar kanom. It is 
defined in the Malabar to absolute proprietorship 
of land and includes a trustee in respect thereof — 
Madras Act XIV of 1930. S. 3 (k). 

Jeroviti 

Jeroviti land means cultivable or arable land or 
assessable or assessed land as opposed to inam land. 
When prefixed to the word right or hakkuq it 
means right to occupancy — See ('28) 15 AIR 1928 
Mad 786 (787) : 111 Ind Cas 168. 

Joshi (H.; Mar.) 

An astronomer or astrologer. A priest. 
Jote 

‘Jote’ is a general term and it is not necessarily 
equivalent to “‘rajyati jote” — ('22) 9 AIR 1922 
PC 241 (242) : 48 Ind App 49 : 48 Cal 460 (PC). It 
means tenancy of any kind — ('41) 28 AIR 1941 
Cal 506 (507) : 197 Ind Cas 45 

The word ‘jote' does not necessarily mean an 
occupancy holding; it may mean a raiyati, under- 
raiyati or any sort of holding for the purpose of 
cultivation — ('31) 19 AIR 1932 Cal 568 (569) : 
139 Ind Cas 544. 

Juristic person 
See S. 5. Note 3. 
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Jus ad rem (L.) 
An inchoate or imperfect right. 
Jus disponendi (L.) 
The right of disposing of property. 
Jus in re aliena (L.) 
A right in another's property. 
Jus in rem (L.) 
Right against the world at large. A right to or 
against a thing. 
Kobala (H.) 


A deed of conveyance; a contract; a sale-cer- 
tificate. 


Kabuliat (H.) 

(Also spelt as Qabuliyat) An agreement in writ- 
ing wherein the lessee expresses his consent to pay 
the stipulated rent. 

Kabza (H.) 

Possession. 
Kaimi maurasi (H.) 

Indicates permanent tenancy. See ('26) 13 AIR 
1926 Cal 215 (216) : 90 Ind Cas 104. 

Kanom (Mad.) 

Customary mortgage prevalent in Malabar. It is 
defined in the Malabar Tenancy Act to mean the 
transfer for consideration in money or in kind or in 
both by a landlord of an interest in specific im- 
movable property to another (called the kanomdar) 
for the latter's enjoyment — Madras Act XIV of 
1930, Section 3 (1). 

Kanomdar (Mal.) 

The mortgagee in a kanom mortgage. 
Kar abadharita (Ben.) 

Rent fixed in perpetuity — ('40) 44 Cal WN 
991 (992). 

Karch-i-pandan (H.) 

(Also spelt as Kharch-i-pandan.) Means liter- 
ally ‘betel-box expenses.’ It is a personal allow- 
ance to the wife customary among the Muham- 
madan families of rank, especially in Upper-India, 
fixed either before or after the marriage. 


Karnam (Tam.) 

A hereditary village-office in Madras. 
Karnavan (Mal.) 

The manager of a tarwad. 
Karta (S.) 

Managing member of a Hindu family. 
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Kastkar (H.) 

Tenant of the village — ('27) 14 AIR 1927 Nag 
23 (24) ; 22 Nag LR 173. 
Kattkobala (Ben.) 

A mortgage by conditional sale. 
Kattubadi. (Kan.; Tam.; Tel.) 

Quit rent assessed on lands granted to public 
servants. 
Kattukuthagai (Tam. : Tel.) 


Is in essence a lease of grant of land at a 
favourable rent — ('28) 15 AIR 1928 Mad 375 
(376) : 106 Ind Cas 505. 


Kayam (A.) 
The word ‘Kayam’ is of Arabic origin denoting 


permanency and perpetuity — ('85) 1885 Bom PJ 
205. 
Kayam patta (H) 

Prima facie the words ‘kayam patta’ mean a 
‘perpetual lease’. But a long course of decisions 
have held that these words do not prima facie con- 
vey more than life-estate — ('16) 3 AIR 1916 Mad 
500 (500) : 29 Ind Cas 188 (DB). 


Kayam saswata patta. 

The use of these expressions in a lease does not 
per se convey an estate of inheritance — (‘92) 15 
Mad 199 (202). 

Kayemi (H.) 

Means a permanent occupancy holding — ('28) 
15 AIR 1928 Cal 385 (386) : 133 Ind Cas 855. 
Kazi 

Judge 
Kefalat (H.) 


Incumbrance pledge or security. The root mean- 
ing of the word is ‘something to stand upon’ — 
('34) 21 AIR 1934 Pat 217 (220). 


Khandagutta cowle (Tel.) 


Ordinarily denotes a lease and not a mortgage. 
See ('35) 22 AIR 1935 Mad 320 (320, 321) : 156 
Ind Cas 873. 


Khandan (H.) 

A group of descendants from one common an- 
cestor. 
Khandrika (Tel.) 

As small hamlet — ('32) 19 AIR 1932 PC 238 
(238) : 139 Ind Cas 546 (PC). 


Kharidar (H.) 
A purchaser. 
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Khasra (H.) 

Field-book containing the names of persons cul- 
tivating or occupying the land the right in which it 
is held and the rent payable — See C.P. Land Rev- 
enue Act, 1917, S. 45. 

Khata (H.) 

Ledger. 

Khatakabala : see KAT-KOBALA 


Khewat (H.) 
(1) Record or register of shares of proprietors. 

(2) Statement of persons possessing proprietary 
rights in the mahal — C.P. Land Revenue Act, 1917. 
S. 45. 
Khorposh (H.) 

A maintenance grant. 
Khot (Mar.) 

A farmer of land revenue or customs. In some 
of the Maratha districts an officer hereditary exer- 
cising the office of collecting the Government rev- 
enue. 

The khoti lands which are cultivated by the khot 
himself, or by means of hired labourers are called 
‘khoti khasgi’ and the rest are ‘khoti nisbat’ which 
may be sublet to permanent tenants or to recent 
cultivators — ('99) 23 Bom 518 (523). 

Khaudkast (H.) 
Land cultivated by the proprietor. Home farm. 
Kudivaram (Tam:) 

The word literally signifies the cultivator’s share 
of the produce in land held by him as distinguished 
from the landlord's share of the produce which is 
called melvaram — See ('18) 5 AIR 1918 PC 169 
(171) : 41 Mad 1012 : 45 Ind App 209 (PC). 

The word is also used to denote a permanent 
right of occupancy — (18) 5 AIR 1918 PC 169 
(171) : 41 Mad 1012 : 45 Ind App 209 (PC) : (18) 
5 AIR 1918 Mad 932 (938) : 41 Ind Cas 788. 

There is no substantial analogy between an En- 
glish tenant and an Indian ryot. The reason is that 
the rights of ryots have come into existence inde- 
pendently of the zamindars. Hence the well known 
division of the interest in land into melvaram in- 
terest and kudivaram interest. The holder of the 
kudivaram interest i.e. the ryot, far from being a 
tenant of the holder of the melvaram right is a co- 
owner with him — See ('97) 20 Mad 299 (302). 
Kutkubala : See KAT-KOBALA. 

Kuttubadi (Tel.) : See KATTUBADI 
Kuzhikanam (Mal.) 
The word is defined in the Malabar Tenancy Act 
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to mean and include a transfer by a landlord to an- 
other (called the kuzhika-namdar) of garden lands 
or of other lands or of both, with the fruit-bearing 
trees, if any, standing thereon at the time of the 
transfer, for the enjoyment of those trees and for 
the purpose of planting such fruit-bearing trees 
thereon — Mad Act XIV of 1930 S. 3 (n). 
Lahan gahan (Mar.) 

A mortgage by conditional sale. 
Lakharaj (H.) 

Revenue-free land. 
Lambardar (H.) 

A proprietor who is appointed to the post of 
lambardar mainly for the purpose of collection and 
payment of the revenue. He is the representative of 
the proprietary body. 

Law Merchant. 

That part of the law which governs mercantile 

transactions. 
Lease 

For definition see S. 105. 
Lease for a term certain 

See S. 106 Note 3. 
Lease for life 

See S. 106 Note 4. 
Lease from year to year 

See S. 107 Note 4. 
Lease-hold interest. 

Interest of a lessee. 
Lease-hold rights 

Rights of a lessee. 
Legacy 

A bequest. 

Legal estate 

See S. 5 Note 6. 
Legal incident of property 

See S. 8 Note 11. 
Legal Subrogation. 

See S. 92 Note 1. 
Lekha Mukhi (H.) 

A usufructurary mortgage in the Punjab, in 
which the mortgagee takes over the land or prop- 
erty and binds himself to keep the lekha (account) 
of the produce or income and as soon as the princi- 
pal and interest are paid off therefrom he has to 


surrender the property to the mortgagor. The mort- 
gagor undertakes no personal liability. While the 
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mortgagor is competent at any time to claim re- 
demption on payment to amount due the mortgagee 
is not entitled to sue for his debt — ('40) 27 AIR 
1940 Lab 401 (404) : ILR (1941) Lab 71 (FB.) 


Lessee 

For definition See S. 105 
Lessee holding over 

See S. 116 Note 1. 
Lessor 

For definition See S. 105. 
Licence 

See S. 105 Notes 13, 14. 
Lien 

See S. 100 Note 2. 
Life estate 


An estate the duration of which is limited to the 
lifetime of the grantee. 


Limitation 

See S. 10 Note 5. 
Lis pendens (L.) 

A suit pending. 
Living person 

See S. 5 Note 3. 
Local usage 

Custom or practice confined to the locality. 
Locus Poenitentiae (L.) 

Place or chance of repentance. 
Locus standi (L.) 


Place for standing. Right to appear and be heard 
by Court. 


Lodger 
See S. 105 Note 15. 
Lost grant 
See S. 105 Note 44. 
Mahal (H.) 
Any local area held under a separate engage- 
ment for payment of land revenue — (1893) 15 


All 410 (411) : 1893 All WN 173. See also C. P. 
Land Revenue Act, 1917 S. 2. 


Mai hak hakuk (H.) 

With all right — (1907) 34 Cal 358 (361) : 5 
Cal L Jour 208. 
Maintenance 


(1) Per Lord Coleridge. C. J. — “There are 
many definitions of maintenance 
Blackstone calls it ‘an officious intermiddling in a 
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suit which in no way belongs to one by maintain- 
ing or assisting either party with money or other- 
wise to prosecute or defend it.’ .. . There is per- 
haps the fullest and completest of all to be found in 
Termes de la Ley. ‘Maintenance is when any man 
gives or delivers to another that is plaintiff or de- 
fendant in any action any sum of money or other 
thing to maintain his plea or takes great pains for 
him when he hath nothing therewith to do; then the 
party grieved shall have a writ against him called a 
writ of maintenance’ ”?” — Bradlaugh v. 
Newdegate (1883) 11 QBD 1 (5, 6) : 52 LJQB 
254 : 31 WR (Eng) 792. 

(2) Means of subsistence. supply of necessary 
and conveniences. 


Maintenance grant 

Grant made for the purpose of providing sub- 
sistence, etc. 
Makphul (H.) 

Charged — (26) 13 AIR 1926 All 527 (530) : 
96 Ind Cas 39. 

Mala fides (L.) 

Bad faith. 

Malabar tarwad : See TARWAD. 
Malguzar (H.) 

Primarily the word means rent-payer. In North 
Bihar it is generally applied to a tenure holder — 
See ('25) 12 AIR 1925 Pat 194 (197) : 78 Ind Cas 
492: 

In the Central Provinces it means a proprietor 
of the village. 

Malik (H.) 

Literally the word means one who holds milk 
or land — ('17) 4 AIR 1917 Pat 627 (630) : 39 Ind 
Cas 755. 

Ordinarily the word in relation to property 
means absolute owner — ('23) 10 AIR 1923 Nag 
56 (57) : 69 Ind Cas 286. : 

The term ‘malik’ when used in a will or other 
document as descriptive of the position which a 
devisee or donee is intended to hold has been held 
apt to describe an owner possessed of full propri- 
etary rights including a full right of alienation un- 
less there is something in the context or surround- 
ing circumstances to indicate that such full propri- 
etary rights were not intended to be conferred — 
('22) 9 AIR 1922 PC 63 (68) : 1 Pat 305 : 49 Ind 
Cas 25 (PC). 

Malik and kabiz (H.) 
Signify absolute ownership — ('24) 11 AIR 
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1924 Nag 195 (196) : 75 Ind Cas 902. 
Malikana (H.) 

Malikana is not rent, nor has it the elements of 
tent. It is a right to receive a portion of the profits 
of an estate for which the Government have made 
a settlement with another person, the real propri- 
etor having neglected to come in and make a settle- 
ment — (1870) 4 Beng LRAC 29 (31) : 12 Suth 
WR 498. 

Marfatdari receipt 

Receipt granted in the name of payer on behalf 
of another— See ('26) 13 AIR 1926 Pat 465 ( 467) : 
5 Pat 415. 

Market rights. 

See S. 105 Note 17. 
Marriage brokage 

Consideration paid for contriving a marriage 
Marumakkatayam (Mal.) 

Law of inheritance through female line. 
Marz-ul-maut (H.) 

Gift in contemplation of death. 

Maufi khariathi (H.) 

Means that the land is held rent free or at a low 
rent by the favour of or under an agreement with 
the proprietor — See ('25) 12 AIR 1925 Nag 452 
(453): 89 Ind Cas 741. 

Mehta (Guz.) 

A clerk; an accountant. 
Melcharth (Mal.) 

The word is defined in the Malabar Tenancy Act 
to mean the transfer by the landlord of part of his 
interest in any land held by his tenant by which the 
transferee is entitled to evict such tenant — Ma- 
dras Act XIV of 1930, S. 3 (p). 


Melkanom (Tam.) 
Mortgage upon mortgage. 
Melvaram (Tam) 


The landlord’s share of the produce, the share 
of crops claimed by Government. See also 
Kudiaram. : 


Miad 

Term 
Miras (A) 

The word denotes heritability of inheritance 
('23) 10 AIR 1923 Cal 705 (706). 


Mirasdar (A.) 
In the Bombay Presidency the mirasdar of inam 
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estates is only a tenant at quitrent or at a reason- 
able rent not subject to ejectment so long as he pays 
— See ('94) 18 Bom 507 (511). 

In Tanjore district mirasdar is a hereditary ten- 
ant under the Government — See ('69) 4 Mad HCR 
153 (161). 

Mirasi (A.) 

Denotes heritability and permanence of tenure. 
Mireshorotto janmaiya (Ben.) 

‘Acquiring miras right’. The use of these words 
in a lease shows that it is heritable and permanent 
— ('23) 10 AIR 1923 Cal 705 (706). 

Modus et conventio vincunt legem (L.) 

The form of agreement and the convention of 
Parties overrule the law. 

Moggu (Kan.) 

Is an allowance received by a wargadar from 
walawargdars holding lands within the ward for 
which he hold the patta — ('13) 10 Ind Cas 665 
(665). 

Mokarari (H.) 

“The Arabic word ‘mokarrar’ is derived from 
the word ‘karar’ meaning agreement. The 
inflexions of ‘karat’ or ‘mukarrara’ which have 
taken the Indian form of ‘mokarari’ means agreed 
upon or fixed” — ('31) 18 AIR 1931 Cal 265(267) : 
131 Ind Cas 584. 

The word usually employed in creating a fixed 
Tent in perpetuity is the word ‘mokarari’ — ('27) 
14 AIR 1927 PC 20 (21) : 54 Ind App 48: 54 Cal 
166 (PC) 

Mokhasa 

(Also spelt as mokasa) Equivalent to Saranjam. 
It is defined as ‘villages or lands or share in the 
tule over them or revenue arising from them, 
granted on condition off Military service or in inam’ 
— 17 Bom 431 (434, 444) : 20 Ind App 50 (PC). 

Mukhasa is a well known tenure in Northern 
Cirkars. It implies a service tenure — ('30) 1930 
MWN 945 (952). 

Mokurari : See MOKARARI. 
Mourasi. 

Implies permanent hereditary tenure. 
Mouza (H.) 

A village. 

Mowrasi. 
Denotes a heritable estate. 
Muafi (H.) 


Revenue-free or rent-free holding. 
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Muakhiza. 

The root meaning of the word is ‘taking’ and 
the word is generally used in the sense of taking 
satisfaction or calling to account. The word 
‘muakiza’ does not necessarily imply a power of 
sale — ('12) 34 All 446 (449) : 15 Ind Cas 435. 
Muchalika (H.) 

Written agreement by the tenant. 
Muddatakrayam (Tam.,; Tel.) 

Land mortgaged with option to the lender to con- 
sider it as his property if the mortgage is not re- 
deemed within a stipulated period — ('06) 29 Mad 
531 (533). 
` Muhatarifa (H.) 

It is rent paid by persons who are not agricul- 
tural tenants residing in the abadi — ('04) 1 All LJ 
537 (540). 

Mukhtar (H.) 

(Also spelt as Mukhtyar) An agent; a represen- 
tative. x 
Mulgeni (Kan.) 

Is a permanent lease. For nature and history of 
mulgeni tenure. see ('83) 7 Bom 256 (258 to 260) : 
7 Ind Jur 482. 

Mustagraq (H.) 

It literally means submerged. It is used to de- 
note a simple mortgage. See also Arh. 
Mutarfa (H.) 

Ground rent — ('39) 26 AIR 1939 Pat 252 

(253) : 18 Pat 190. 
Mutatis mutandis (L.) 

With necessary changes. 
Nankar (H.) 

See S. 100 Note 32. 
Naslan bad naslan (H.) 

In regular descent or succession. These words 
denote an absolute estate — See ('21) 8 AIR 1921 
Oudh 240 (241) : 65 Ind Cas 707 : ('29) 16 AIR 
1929 Oudh 415 (416) : 121 Ind Cas 95. 

Nazar gahan (Mar.) 

It literally means sight-mortgage. A mortgage. 
Nazarana (H.) 

A present to a superior. 

Neerozhikka otti kanom (Mal.) 

A mortgage in Malabar. It is not irredeemable 
— (22) 9 AiR 1922 Mad 185 (185) : 70 Ind Cas 
20. 
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Nehami (Mar.) 

Always. 

Nemo allegans suam turpetudinem audiendus est 
L.) 

#No one alleging his own baseness ought to be 
heard. 

Nemo plus juris in alium transferee potest quam 
ipse habet (L.) 

No man can transfer to another a right or title 
greater than what he himself possesses. 

Nibandha (S.) 

In Hindu law, a kind of property having some- 
thing to do with land. (Gharpure's Hindu law.) 

A corrody or fixed allowance granted by the 
king or person in authority to be received from the 
proceeds of a manufactory, mine or estate. (Wilson's 
Glossary.) 

Nidhi (S.) 

Gross income — See ('24) 11 AIR 1924 Oudh 
92 (93) : 74 Ind Cas 95. 

Nirantar (Mar.) 

Perpetually, for ever. (See 1876) Bom PJ (227) 
— Permanent. (See ('31) 18 AIR 1931 Bom 426 
(469) : 133 Ind Cas 639.) 

Non dat qui non habet (L.) 

He gives not who hath not. 
Non est factum (L.) 

It is not his deed. 

Nova constitutio, futuris forman imponere debet, 
non praeteritis (L.) 

A new law ought to impose form on what is to 
follow, not on the past. 
Novation 

Substitution of a new contract. 

Nullus commodum capere potest de injuria sua pro- 
pria (L.) : 

No one can take advantage of his own wrong. 
Occupancy tenant 

Under the local tenancy laws the tenants are di- 
vided into different classes. Occupancy tenant is 
one of them. For definition of occupancy tenant 
see S. 28 of U.P. Tenancy Act. 1939; S. 5 of the 
Punjab Tenancy Act 1887; S. 10 of the C.P. Ten- 
ancy Act, 1920. 

Occupation rent 

See S. 76, Note 18. 

Omne majus continet in se minus (L.) 

The greater contains the less. 
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Omnia rite acta praesumuntur (L.) 

All things are presumed to have been rightly 
done. 
Onerous gift 

See S. 127. 
Optimus interpres rerum usus (L.) 

Usage is the best interpreter of things. 
Ostensible owner 

See S. 41, Note 8. 
Otti (Tam.; Mal.) 

See S. 98, Note 8. 
Ottidar 

Holder of an otti mortgage. 
Owelty 

Amount payable by one cosharer to another for 
equalising the partition. 
Pala 

A tum of worship — ('29) 16 AIR 1929 Nag 81 
(81): 115 Ind Cas 170. 
Panyam (Mal.) 

A mortgage. 
Pan-mala (Mar.) 

A plantation; a garden of the betel-vine. 
Paracudi (Tam.) 

A migratory or non-resident cultivator. 
Parapad (Tam.) 

The nett rent — (1862-63) I Mad HCR 112 
(112). 
Pardanashin (H.) 

(Literally, seated behind a curtain.) One who ob- 
serves the practice of seclusion. 
Particular estate 

Under the English law the fee simple is the larg- 
est possible estate. Hence an estate tail or any other 
estate less than the fee simple was called a “par- 
ticular estate” (Latin, particula — small part.) 
Parsaipan 

A right similar to right to the pala or turn of 
worship. 
Particeps criminis (L..) 

One who assists another in carrying out a fraudu- 
lent purpose. 
Patni (Ben.) 

A tenure by which the occupant holds of a 
zamindar a portion of the zamindari in perpetuity 
with the right of hereditary succession and of let- 
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ting or selling the whole or part as long as a stipu- 
lated amount of rent is paid to the zamindar, who 
retains the power of sale for arrears and is entitled 
to a regulated fee or fine upon any transfer. The 
tenure created by an under-letting in the second 
degree is termed dar-patni (or lease within lease); 
and a third under-letting is denominated seh-patni 
(from the Persian seh. three). This description of 
sub-tenures originated in Burdwan being created 
by the Raja or Zamindar. It has been extended and 
sanctioned by the Bengal Regulation VIII of 1819. 
— (Wilson’s Glossary.) 
Patnidar (Ben.) 

Holder of a patni. 
Patta (H ; Mar. ; Tel.) 

(Also spelt as Putta, Pottah) A deed of lease. 
Patti (H.) A part of a village; a division of land 

into separate strips. 

(Mar.) A share of a village. But the term is more 
often employed to denote a general collection or 
contribution. 

Pattidar (H.) 

Owner of a patti in a village. 
Pendente lite nihil innovetur (L.) 

Pending a litigation nothing new should be in- 
troduced. 

Pension 

See S. 6 Note 24. 
Per my et per tout (L.) 

By half and the whole; in part and entirely. 
Per se (L.) 

By itself. 

Permissive waste 

Neglect of necessary repairs. A waste which 
consists in permitting the demised property to be- 
come ruinous is called permissive waste as distin- 
guished from voluntary waste which consist in 
doing unauthorised acts that alter the character of 
the demised property. 

Perpetuity 

For rule against perpetuity, See S. 14 Note 2. 
Person 

See S. 5 Note 3. 

Persona designata (L.) 

A person described; one described as an indi- 
vidual 
Peruarthum (Mal.) 

A customary anomalous mortgage. 
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Pignus (L.) 

A pledge or security for a debt or demand. A 
pledge is called pignus when the possession of a 
thing was transferred to the pledgee and hypotheca 
when the pledgor retained it in his possession. 
Portion. 


Property settled or provided for in favour of chil- 
dren or their issue. 
Post diem (L.) 
After the day. 
Pottah : See PATTA. 
Power of appointment. 


Under the English law an executory interest was 
any interest in land which was not a reversion or a 
remainder. Executory interests were frequently cre- 
ated by means of powers of appointment : that is, 
by giving to some person the right to take the land 
away from one set of persons and give it to others. 
A power is a capacity given to a person to dispose 
of a greater estate in the land than he himself pos- 
sesses. Powers are either (1)general powers, or 
(2) special powers. 

GENERAL POWERS are those where the do- 
nee of the power can appoint the land to any one 
without restriction. For example : A grants land to 
such persons as B shall appoint by deed or by his 
will B is called the ‘appointor’ or ‘donee of the 
power’ and he can ‘appoint’; or give the land to 
any one he likes, including himself. Until B makes 
the appointment he has no estate or interest in the 
land; but he can, at any moment by executing a 
deed vest the fee simple in himself. 

SPECIAL POWERS are those where the donee 
of the power can only appoint the land to one or 
more of the members of a certain class of persons. 
Thus, land may be given by a marriage settlement 
to the husband for life with remainder to such of 
the children of the marriage as the husband shall 
by will appoint. The husband can then give the land 
by his will to any of his children; but he cannot 
give it to any person who is not his child. The chil- 
dren are said to be the ‘object of the power’. 
(Topham, New Law of Property) See also In re 
Fane. (1913) 1 Ch 404 (413.) 

Pre-emption 

Right of pre-emption is the right to acquire the 
property in preference to others; the right purchas- 
ing first. 

Premia (L.) 
Payment made for insurance. 
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Premium (L.) 
A payment made for insurance. A reward. 
premium in lease 
See S. 105 Note 58. 

presumptive reversioner 


One who, if the female should die immediately. 
would be heir. 


Price 
See S. 54 Note 12. 
Prima facie (L.) 
On the first view. 
Privity 
Participation of interest. 
Privy 
Partaker; person having an interest in an action. 
Pro tanto (L.) 
To that extent; for so much 
Profit a prendre 
Right to take some profit out of the tenement of 
another. 
Property 
See S. 5 Note 5. 
Proprio motu (L.) 
Of his or her own accord. 
Proprio vigore (L.) 
By its own force. 
Public Office 
A position which has a public duty attached to 
it. 
Public policy 
See S. 6 Note 35. 
Pujari H.; (Mar.) 
A priest in a temple who conducts the worship 
and receives offerings. 
Purakudi (Tam) 
Does not imply a permanent occupancy right. 
Purohit (S.) 
Family priest. 
Putra (S.) 
Son. 
Putra pautradi krame 
Signifies an estate of inheritance. 
Putra putradik 


These words denote descent in the direct male 
line — (23) 10 AIR 1923 PC 217(218) : 82 Ind 


934 


Cas 879 (PC.) 
Qua (L.) 

In the character of. 
Quantum (L.) 

How much; proportion. 

Quicquid plantatur solo solo cedit (L.) 

Whatever is affixed to the soil belongs to the 
soil. 

Qui facit per alium facit per se (L.) 

He who acts through another acts through him- 
self. 

Qui in jus dominiumve alterious succedit jure ejus 
uti debet (L.) 

He who succeeds to the right or property of añ- 
other ought to be clothed with his right. 

Qui prior est tempore potior est jure (L.) 

He whois first in the time has the strongest claim 
in law. = 
Qui sentit commodum sentire debet et onus (L.) 

He who enjoys the benefit ought also to hear 
the burden. 

Quod nullius est, est domini regis (L). 

That which is the property of nobody, belongs 
to our lord the King. 
Raiyat (H.) 

A cultivator. The word does not necessarily 
mean an agricultural tenant. It is often used in a 
wider sense as meaning a tenant in general — See 
(26) 13 AIR 1926 Cal 215 (216) : 90 Ind Cas 104. 
Raiyati (H.) 

Belonging to the tenant. 

Razinama (H.) 

A deed of relinquishment of rights. 
Real property 

The word real in English law is used, not in its 
common sense in which it is opposed to sham, or 
imaginary, or ideal, but principally to convey the 
notion of the capability of specific restitution. The 
terms real and personal were first applied to ac- 
tions; and were afterwards extended to things and 
Property with the meanings which they had ac- 
quired in connection with actions. If the estate was 
a fee simple or fee tail or an estate which might 
last for an uncertain length of time, e.g. an estate 
for the life of a tenant, and if the services rendered 
by the tenant were considered free then his hold- 
ing was a freehold and his rights were protected in 
the King's court. A tenant of a freehold who was 
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ejected by his landlord or any other person could 
bring an action to recover the land itself, i.e. the 
‘res’ or ‘thing’ of which he had been deprived; the 
action was called real action, and the property 
which could be recovered was real property. 

While describing the growth in England of the 
Civil Law in the thirteenth and fourteenth centu- 
ries, Radcliffe and Cross remark, ‘A very frequent 
classification — and one which has left a deep mark 
on our law — was that into real actions personal 
actions, and mixed actions. In the first the plaintiff 
claimed — and if he was successful would recover 
— a specific object of property (a ‘res’). In a per- 
sonal action on the other hand the plaintiff sought 
to enforce a general claim to compensation in dam- 
ages from the defendant, while in a mixed action 
he could claim alternatively either specific restitu- 
tion or damages. Broadly speaking the only objects 
of property which were recoverable in species in 
the developed common law system were estates of 
freehold in land. The actions by which title to such 
estates could be asserted were the ‘real actions’ par 
excellence and the estates themselves came in con- 
sequence to be called ‘real property.” 

(The English Legal System : 1937 Edn.) 
Reedem, right to 

See S. 60, Note 4. 

Redeem up and foreclose down 

See S. 94, Note 2. 
Redemption 

See S. 60, Note 4. 

Re-entry, right of 
See S. 6, Note 8. 
Regalia 

The royal rights of a sovereign 
Registered 

See S 3, Note 20. 

Rehan (H.) 

“It is an expression which most people would 
understand when used by villagers as meaning a 
usufructuary mortgage.” — ('15) 2 AIR 1915 All 
142 (142): 29 Ind Cas 554. 

The use of the word 'rehen' in a mortgage has 
been held of itself sufficient to convey a power of 
sale — ('13) 20 Ind Cas 870 (871) (Oudh). 
Release or relinquishment 

Giving up or abandoning of some right or claim. 
Remainder. 

It is that expectant portion, remnant or residue 
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of interest which on the creation of a particular es- 
tate is at the same time limited over to another, who 
is to enjoy it after the determination of such par- 
ticular estate. Thus a remainder is an estate given 
to a person after some other estate given by the 
same instrument shall have come to an end. It is a 
future estate which waits for and depends upon the 
termination of some particular estate. 


Remainder man 

A person entitled to a remainder. 
Rent 

See S. 105, Note 59. 
Rent note 


An agreement to pay rent executed by the les- 
see. 


Repugnant clause. 
See S. 32 Note 9. 

Res accessoria sequitur rem principalem (L.) 
The accessory follows the principal. 

Res communes (L.) 
Things common to all. 

Res extra commercium (L.) 


Things which cannot be the subject of commerce 
or traffic. 


Res gestae (L.) 

Things done. 
Res nullius (L.) 

The property of no one. 
Restitutio ad integrum (L.) 

Entire restitution. 
Restraint on anticipation 

See S. 10 Note 19. 
Restraint on marriage 

See S. 32 Note 6 
Restricted transfer 

See S. 11 Note 2. 
Restrictive covenant 

Covenant restrictive of the user of land. 
Revenue 


Income annual profit received from land or other 
funds. Sum payable annually to Government. 


Revenue sale 
See S. 8 Note 3. 
Reversion 


During the continuance of any particular estate, 
the interest of the tenant in fee simple, which still 
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remains undisposed of — that is his present estate, 
in virtue of which he is to have again the posses- 
sion at some future time — is called his reversion. 
(See also S. 54 Note 18.) 

Right in gross 

A right exercisable by an individual on another's 
land, but irrespective of the ownership or occupa- 
tion by that individual of any dominant heritage. 
Right in personam : See RIGHT IN REM. 

Right in rem 

Right in rem means a right in respect of a thing. 
Right in personam means a right against or in re- 
spect of a person. In right in rem, it is the relation 
to the object which is most conspicuous; while in 
right in personam it is the relation to the person 
under liability which is conspicuous. 

Right of re-entry : See RE-ENTRY RIGHT OF. 
Royalty 

Payment to the owner of minerals for the right 
of working the mines. 
Ryot : See RATYAT. 
Sadavarat (H.) 

Distribution of provisions daily to passers by, 
mendicant and paupers. 
Salami (H.) 

A gratuity or offering on receiving a lease or 
settling for revenue or on receiving any favour real 
or implied. 

Sale 

See S. 54. 
Salvage 

Compensation allowed to persons by whose ex- 
ertions ships or goods have been saved from dan- 
gers of sea, fire, pirates or enemies. 

San (Guz.) 

A mortgage without possession prevailing in 
Gujarat — (1882) 6 Bom 193 (201): 6 Ind Jur 363 
(FB). 

Sanad (H.) 

Document or charter from the ruling authority 
to an individual conveying to him, emoluments 
titles, privileges or rights to revenues from lands. 
Sanadi grant 

Grant made by a sanad. 

Sanba sani kaimi asat jotedari (Ben.) 

These words indicate a permanent right — ('31) 

18 AIR 1931 Cal 87 (89): 129 Ind Cas 855. 
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Sankalp (S.) 

A solemn mental determination to perform some 
pious act or to make a charitable donation. 
Sankhat (Guz.) : See SAN. 

Santati (H.; Mar.) 

Progeny. The word is wide enough to include 
natural as well as adopted children — See ('28) 15 
AIR 1928 Mad 126 (127) : 107 Ind Cas 289. 
Saranjam (H. ; Mar.) 

Marathi equivalent for the term Jagir — (12) 
36 Bom 639 (658) : 39 Ind App 202 (PC.) It is a 
grant ordinarily of Government revenue and not of 
the soil — ('82) 6 Bom 598 (603). Prima facie the 
grant is a personal one — ('12) 36 Bom 639 (658) : 
39 Ind App 202 (PC). s 
Sarasari bemiadi kabuliyat (H.) 

A permanent lease but variable as to rent — ('28) 
15 AIR 1928 Cal 392 (395) : 55 Cal 435. 

Sarasari jimbadari (H.) 

Refers to an ordinary tenancy with no particu- 
lar incident such as fixity of rent attached to the 
tenancy — ('25) 12 AIR 1925 Cal 1209 (1210) : 88 
Ind Cas 377. 
Sarabarahkar (H.) 

Manager of land. 
Saswatham (S.; Tam.) 
f The word occurring in a lease-deed ordinarily 
imports permanent tenancy — ('19) 6 AIR 1919 
Mad 886 (886) : 48 Ind Cas 301. 


Savaram jeroyiti 

Home farm cultivation — ('28) 15 AIR 1928 
Mad 783 (787) : 111 Ind Cas 168. 
Sayer 


The duties which the owners of gunges, bazars, 
hats, etc., used to levy on commodities sold in 
these places were designated as sayer collections 
— ('92) 19 Cal 8 (10). 


Sayer means all sorts of imports in addition to 
land revenue — ('27) 14 AIR 1927 Cal 956 (958) : 
55 Cal 35 (50). 


Scribe 
Writer. 
Seisin 
Possession. 
Sepatni : See PATNI. 
Service grants 
See S. 105 Note 69. 
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Service tenures 
See S. 6 Note 26a. 
Sham transaction 
See S. 53 Note 5. 
Shamilat-patti (H.) 
Patti held in common by the whole proprietary 
body of a village. 
Shikmi (H.) 
The word 'shikmi' is derived from the word 


‘shikam' which means the belly and : its primary 
meaning is ‘inclusion’ — ('01) 23 All 260 (260). 


The word 'shikmi' is a common expression 
meaning an under tenant — (‘31) 18 AIR 1931 Pat 
361 (362) : 135 Ind Cas 93. 


Sic utere tuo ut alienum non laedas (L.) 
So use your own property as not to injure the 
rights of another. 
Sign J 
See S. 3 Note 12. 
Simple mortgage 
For definition See S. 58. 
Simple mortgage usufructuary 
See S. 58 Note 41, S. 98 Note 5. 
Sine qua non (L.) 
An indispensable condition. 
Sir 


For definition see the United Provinces Tenancy 
Act. XVII of 1939. S. 6 and the Central Provinces 
Land Revenue Act, II of 1917, S. 2 (17). 


Solatium (L.) 
Compensation. 
Speciality 
A contract by deed. 
Specific immovable property 
See S. 58 Note 9. 
Spes successionis (L.) 
r Expectancy of succession. (See S. 6 Notes 3 and 
Standing timber 
See S. 3 Note 3. 
Status quo (L.) 
The state in which the thing is already. 
Stocks and shares 
See S. 137 Note 3. 
Subrogation 
See S. 92 Note 1. 
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Sudbharna bond 

A usufructuary mortgage bond. 
Suggestio falsi et suppressio veri (L.) 

Suggestion of falsehood and supression of truth. 
Sui juris (L.) 

Of his own right. A person who is not a minor, 
insane or subject to any other disability. 
Suo motu (L.) 

Of his or its own motion. 
Surrender 


It is the yielding up of an estate for life of years 
to him who has the immediate estate in reversion 
or remainder. (See S. 5 Note 4 and S. 111 Note 8.) 


Swadine adamanam (Tam.) 

Usufructuary mortgage. 
Swamibhogam (Tam.) 

The proprietor's or landlord's right. 

The term 'swamighogam' usually implies that 
the ownership in the soil vests in the person who is 
entitled to 'swamibhogam' — ('21) 8 AIR 1921 Mad 
233 (233) : 62 Ind Cas 750. 


Swamibhogam is the revenue derived from the 
tenants or occupiers over and above what is neces- 
sary to pay the tax — ('29) 16 AIR 1929 PC 156 
(157) : 52 Mad 549 : 56 Ind App 248 (PC). 
Tacking 

See S 79 Note 1. 

Tahasildar (H.) 


A Revenue Officer in charge of the collection 
of the revenue of a tahsil 


Takavi (H.) 


Loans advanced to agriculturists by the Gov- 
ernment at the time of sowing. 


Talook (H.) 

(Also spelt as Taluk) Estate; division of a dis- 

trict. 
Talukdar (H.) 

The holder of a taluk. 
Tamassuk (H.) 

A bond. 

Tanaka (Tel.) 

A mortgage. The word ‘tanaka’ occurring in a 
document evidencing a loan denotes a mortgage 
— ('19) 6 AIR 1919 Mad 1117 (1121). 

Tangible property 

See S. 54 Note 19. 
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Taraga (Mal.) 

A lease or rather a counterpart of a lease known 
in Malabar as 'taraga' — See ('21) 8 AIR 1921 Mad 
80 (80) : 44 Mad 509. 

Taran gahan (Mar.) 

Mortgage without transfer of possession — 
(1890) 14 Bom 408 (416) (FB.) 

Tarwad (Mal.) 

An institution peculiar to Malabar. A group of 
persons, all of them tracing their descent in the fe- 
male line from a common female ancestor owning 
joint property under the absolute control and man- 
agement of the karnavan (senior male member) 
— (1905) 28 Mad 182 (189): 14 Mad L Jour 415 
(FB). 

Tenancy at will 

See S. 105 Note 32. 
Tenancy by acquiescence 

See S. 105 Note 12. 
Tenancy by holding over 

See S. 105 Note 38. 
Tenancy by payment and acceptance of rent 

See S. 105 Note 8. 
Tenancy by sufferance 

See S. 116 Note 1. 
Tenancy-in-common 

This estate is created when several persons have 
several distinct estates either of the same or of a 
different quantity in any subject of property in equal 
or unequal shares and either by the same acts or by 
several acts and by several titles and not a joint 
title. 

Tenant at will 

See S. 105 Note 32. 
Tenant by elegit. 

See S. 62 Note 2. 
Tenant by sufferance 

See S. 116 Note 1. 
Tender 

See S. 84 Note 5. 
Tenement 

Though in its popular acceptation the term is 
only applied to houses and other buildings, yet in 
its original proper and ‘legal sense it signifies ev- 
erything that may be held provided it be of a per- 
manent nature whether it be of a substantial and 
sensible or of an unsubstantial ideal kind. 
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Term limited conditionally 

See S. 111 Note 4. 
Terminus a quo (L.) 

The term from which. The starting point (as of 
the period of limitation) 
Thalwa. 

Person who is nota tenant of the village — ('27) 
14 AIR 1927 Nag 23 (24) : 22 Nag LR 173. 
Thanaka 

Security. 

Thing 

See S 118 Note 7. 
Timber 

See S. 3 Note 3. 
Toda giras haq. 

These annual payments though originally ex- 
acted by the Grasias from village communities in 
certain territories in the west of India, by violence 
and wrong and in the nature of blackman, had, when 
these territories fell under the British rule, acquired 
by long usage a quasi-legal character as customary 
annual payments; and as such they were recognized 
by the British Government — ('73) 10 Bom HCR 
281 (283). 

Transfer in invitum 

Transfer of property by operation of law, inde- 
pendently of the will of the party. 
Ubhayapattam (Mal.) 

It is equivalent to a kanom mortgage — ('07) 
30 Mad 61 (65) : 16 Mad L Jour 462. 

Ulavadi (Tam.) 


Does not import a permanent tenancy — ('99) 
22 Mad 264 (267). 


Ulavadai mirasdar (Tam) 


Imports a permanent tenancy — ('96) 19 Mad 
485 (494) : 6 Mad L Jour 247. 


Ultimus haeres (L.) 
The last heir. 

Ultra vires (L.) 
Beyond its powers. 

Under-Proprietor 


Under-proprietor means in Oudh a person pos- 
sessing a heritable and transferable right in land 
who is, or but for a judicial decision or contract 
would be liable to pay rent therefor — U.P. Land 
Revenue Act, IIM of 1901. S. 4 (15). 


Universal donee. 
See S. 128. 
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Universal succession. 
See S. 128, Note 2. 
Universitates juris (L.) 

Universal or entire rights or duties. 
Uralar (Mal.) 

Trustee — ('81) 3 Mad 270 (270) : 4 Ind Jour 
622. 

Use and occupation, compensation for 

See S. 105, Note 70. 

Usufructuary mortgage 
For definition See 58 (d.) 
Utbandi (Ben.) 

Land held for a year or rather for a season only. 
The general custom is for the husband-man to get 
verbal permission to cultivate a certain amount of 
land in a particular place at a rate agreed upon when 
the crop is on the ground. The land is measured 
and the rent is assessed on it — ('90) 17 Cal 393 
(397). 

The outstanding general conception of all 
utabandi holdings seems to be that the land which 
is specified remains the khas khamar land of the 
landlord and raiyat is allowed to occupy it for a 
season or for a year and pays rent at a given rent 
for so much of it as he cultivates during that term 
— (33) 20 AIR 1933 Cal 609 (609). 

Ut resmagis valeat quam pereat (L.) 

That an act may avail rather than perish. 
Valatdan (Guz.) 

It is a kind of mortgage under which the pro- 
duce of land goes towards the payment of the prin- 
cipal and interest the land being redeemed as soon 
as the debt is cleared — See ('08) 32 Bom 569 
(571) : 10 Bom LR 742. 

Verashasan (Mar.) 

An annual allowance. 
Vargadar (Kan.) 

The proprietor of a hereditary estate collecting 
and paying the assessment of the whole, although 
others may have portions of the village lands as 
separate property. 

Verumpattam (Mal.) 

Rent of land or gardens without any advance or 
loan 
Verumpattamdar (Mar.) 

It means a tenant other than a kanomdar or 
kuzhikanomdar or a holding, for agricultural pur- 
Poses, which includes wet lans, and may or may 
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not include other land — Malabar Tenancy Act 
(Madras Act XIV of 1930). S. 3 (W.) 
Vested interest 
See S. 19: 
Vested remainder 

A vested remainder is one which is ready from 
its commencement to its end to take effect so soon 
as the particular estate shall determine. 

Vivum vadium (L.) 
A living pledge. 
Voluntary waste 

See S. 108, clause (m), Note 1. 
Vritti (S.) 

A customary allowance. 
Waiver 

The passing by an occasion to enforce a legal 
right whereby the right to enforce the same is lost. 
Wajib-ul-arz (A.) 

Village administration paper recording the vil- 
lage customs wakf (A). 

Wakf means the permanent dedication by a per- 
son professing the Mussalman faith of any prop- 
erty for any purpose recognized by the Mussalman 
law as religious, pious or charitable. See S. 2 of 
the Mussalman Wakf Validating Act, 1913. 
Wakf-alal aulad 

See S. 18 Note 5. 

Wargdar : See VARGADAR. 
Warranty 

See S. 133 Note 4. 
Warranty of solvency 

See S. 133 Note 4. 

Watan property 

The expression has been defined in the Bombay 
Hereditary Offices Act to mean the moveable and 
immovable property held, acquired or assigned for 
providing remuneration for the performance of the 
duty appertaining to an hereditary office. It includes 
aright to an hereditary office. It includes a right to 
levy customary fees or perquisites, in money or in 
kind whether at fixed time or otherwise. It includes 
cash payments in addition to the original watan 
property made voluntarily to the Provincial Gov- 
ernment and subject periodically to modification 
or withdrawal — Bombay Act III of 1874 Section 
4. 


Welsh mortgage 
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A conveyance of an estate redeemable at any 
time by the mortgagor on payment of the loan, the 
rents and profits to be received by the mortgagee 
in satisfaction of interest. 

Wet land 

The expression is defined in the Malabar Ten- 
ancy Act to mean land which is adapted for the 
cultivation of paddy — Madras Act XIV of 1930, 
S. 3 (x) 

Will 

It means the legal declaration of the intention 
of a testator with respect to his property which he 
desires to be carried into effect after his death — 
S.2 (4) of the Succession Act. XXXIX of 1925. 
Yajman (S.) 

A person who employs a priest or priests to per- 
form for him either fixed or occasional religious 
ceremonies. 

Yajman vahi (Mar.) 

Book containing list of pilgrims. 

Yajman vritti 

The office of hereditary priest — ('12) 36 Bom 
94 (99): 12 Ind Cas 928. 

A “yajman vritti” primarily denotes an obliga- 
tion imposed upon the purohit, or family priest to 
perform certain religious rites the performance of 
which no doubt carries with it certain emoluments 
— (32) 19 AIR 1932 Sind 60 (61) : 25 Sind LR 
451. 

Year 

For definition, see S. 3 (59) of the General 
Clauses Act. 1897. 

Yearly rent 

See S. 107 Note 6. 
Zamindari (H.) 

The office and rights of a zamindar. The tract of 
land constituting the possessions of a zamindar. 
Zamindari and ryotwari lands. 

See S. 105 Note 75. 

Zariat (H.) 

Proprietor's private land — ('25) 12 AIR 1925 
(Pat) 241 (242) : 4 Pat 89. 

Zarichaharam (H.) 

One-fourth of the sale proceeds received on sale 
of one's interest to another. (See S. 40 Note 12.) 
Zuripeshgi lease 

(Also spelt as “zarpeshgi’’) See S. 58 Note 36. 
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TOPICAL INDEX 


N. B. — Reference are to Sections or Order and Rules and Notes. For reference 
to Acts, Codes and Regulations. See Appendix — V. 
N—Note. Pre—Preamble. S—Section 


Abatement 
—Mortgage debt, of S 60 N 44: S 82 N 18; 
S101N5 
—Rent of : See Rent S11 N2 
Absolute transfer 
—Forfeiture of 
Attempt to transfer, on S12N2 
Insolvency, on S12N2 
—Meaning of S10N1,;S11N7 
—Restrictions on enjoyment void S11N2 
Acceleration — Rule of S27N2 
—English law S27N2 
—Opbject of rule S27N2 
—Same Interest S27N3 
—Void, prior disposition S27N4 
Accession 


—Accretion to land S60N2;S 108 (d) N2 
See also Accretion to land. 

—Buildings, erected 

—Lease, in case of 


$63N3 
S 108 (d); S 108 (d) N 1 
to 4; S 108 (q) N 1 


—Machinery $63N3 
—Meaning of $63 N 1;S 108 (d N1 
—Mortgage of movables S70N2A 
—NMortgagee property, to S 63 
Acquisition by mortgagee S63N5 
After date of mortgage S70N4 
Consent, mortgagor's with $63N 10 


Continuance of mortgage during, must be 


S63N6 

Cost of acquisition to be paid, when 
S 63;S63N9 

Distinction between S. 63 and S. 70 
S70N1 
Extinguishment of mortgage, after S70N4 
Illustrations of S70N2 
Mortgage decree, after S70N4 
Mortgagee's right to $70;S70N5 
Security, for purpose of S70N 3A 
Option, mortgagor's. S63N6 
Profits of $63 

Redemption, mortgagor's right to, on 

S$ 63 
Principles underlying S63N1 
Representative mortgagor's by S70N3 


Separate possession and enjoyment capable 


of $63N9 
Suit to recover 

Limitation $63N8 

Nature of S63N8 


Accession — Mortgagee property, to (contd.) 


—Physical, need not be S63N1 
—Test to determine S 108 (d) N 1 
— Trees fallen S63 N4 
Account 
—Mortgage in possession, from : See Mortgagee in 
possession. 
— Right to sue for, mere right to sue S6N21 
Accretion to land S 63 N 2; S 108 (d) 
N2 
—Artificial S 108 (d) N2 
—Imperceptible S108 (dd) N2 
—Sudden S 108 (d) N2 
Accruing 
—Meaning of S. 3 N 26 
Accumulation of Income S17 
—Direction as to 
Charities, transfer in favour of S18 
Express or implied S17N3 
Repugnant direction void as S17N3 
Validity of S17 


Vested interest, direction if shows contrary 


intention S19;S19N10 

Will, direction in S17N1 
—English law S17N1 
—Hindu law S17N4 
—Mahomedan law S17N5 
—Payment of debts for S17; S17N7 
Bona fide, provision S17N7 
Capital fund, provision to recoup S17N7 
Debts of any person taking interest under 
transfer S17N7 

Debts to arise in future S17N7 

Past debt S17N7 
Transferors need not be S17N7 

— Period of — Limits S17 
Alternative S17N3 
Computation of S17N3 


Computation of — Eighteen years from date 


of transfer S17N3,6 

—Preservation or maintenance of property, for 
$17;S17N 10 

—Provision of portions for children 

$17;S17N8 
Interest in property to parents S17N9 
Substantial, if must be S17N9 
What amounts to S17N8 


—Transfer subject to restrictions, must be 


S17N3 
Acknowledgement 
—Signature of executant, acknowledgemnt of 
S3N13 
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Acquiescence 

—Doctrine of S51N22 
—Duty to speak S51 N22 
—Effects of S51 N23 
—Estoppel, acquiescence a phase of S51N22 
—Expectation, doctrine of §51N22 


—Improvements — S. 51. if based on doctrine of 


S$ 51N 23 
—Requisites of S51 N22 
—Restrictive covenant, breach of S 40 N 23 


—Subsequent conduct to violation of right 


S51N 24 
—Tenancy by S 105 N 12 
Acquisition of property 
—Compulsory acquisition by Government 
S54N3A 


Actionable claim 
—Cause of action accruing in future 
$3N21;S 130N2 
S3N21;S 130N2 
Assignment of S6N 16;S 130N2 
Equitable assignment S 130N211 
Right of transferee to sue in his own name 
S$ 130N2 
—Claim under Section 68, for failure to deliver pos- 
session S68 N 15 
—Compensation for improvements, right of a 


—Chose in action 


tenant in Malabar, to, whether S 130N 21 
—Contract, benefit of S3 N 21,24 
—Contractual nature S4N3 
—Debt S3N21,22 

See also Debt. 

—Decree debt S$3N23 
—Definition of $3 
—Future rent S3N 26 
—Immovable property, right in $3N21 
—Interest : See interest 

— Is property S5N5 
—Legal incidents of $8 


—Legal practitioner, purchase by, at court sale 


S2N6 
—Lottery tickets, if S$ 130N2 
—Meaning of S3N21 
—Mere right to sue S3N21 
—Mortgage-debt, whether S3N21;S8 
N 17; S58 N4 
—Movable property, beneficial interest in 
S3 N24 
—Policy, life, money due under S3N27 
—Provident fund, amount S6N 23 
—Revenue Court, claim exclusively triable by 
S3N25 
—Secured debt, claim to S 134N3 
—Security for 


Passes on transfer, when 
Transferee of actionable claim, when entitled 
to S8 
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Actionable claim (contd.) 
—Seller's right to recover purchase money; 

S$ 130N4 
—Share S$ 137N3 
—Transfer of : See Actionable claim, transfer of 
—What is S3N21 
Actionable claim, transfer of S 130 
—Admission by S 130N 13 


—Agreement for payment of debts from a fund with 
third person, whether S 130N 15 
—Assignment of rights by one partner to another 


S5N4 
—Beneficial interest in movable property, assignment 
of $130N7 
— Caveat emptor’, principle, applicability of 
S 130 N 24 
—Charge, creation of S 130N 12 
—Complete 
Execution of instrument on S 130N 17 
Transfer when S 130N 17 
—Conditional S 130N3 
—Consideration S 130N 11 
—Consideration with or without, may be 
$103N 11 
—Disputed transfers S 130N 17 


—Execution of decree, transfer in 

S 130 N 10; S 132N7 
—Existing, actionable claim must be S 130N4 
—Fire and marine policies, assignment of 


S 130 N 23 

—Form of assignment S 130N 12 
No particular words necessary S 130N 13 
—Security transfer by way of S 130 N 12 
—Gift of S 122 N 6; S 123 N 14; 
S 130N 11 

Mahomedan, gift by S 130N2 
—Hindu joint family debt due to S 130N9 
—Ido] dedication to $ 130N 11 
—lInstances of S 130 N 13 
—Instrument of transfer S 130 
Authority of agent to sign S 130 N 16 
Execution transfer, completeon S 130N 17 


—Judge, incompetency to buy or traffic in 
S 136; S 136 N 3 
—Legal practitioner, incompetency to buy or traffic 


in S 136; S 136 N 3, 4 

Purchase in execution S 136N5 
—Liability of debtor not affected S$ 130N5 
—Liability of transferor, after S 130 N 20 
—Life policy, assignment of S 130 N 23 


—Mercantile document of title, transfer of 
S 137; S 137N5 
—Morngage-debt, transfer of S 130 N18 
—Negotiable instrument, transfer of — Chapter VIII 
not applicable S 137; S 137 N 2,4 
—wNotice of transfer S 131;S 131 N2 
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Actionable claim, transfer of (contd.) 
Completion of transfer, whether necessary for 


S$ 130N 17 

Conditional or qualified S 130 N 17; 
$131N5 

Defects in, waiver of S131N6 
Express S 130N 17 
Invalid S 130 N17 
Liability of debtor after oe SIBON 17 
Name and address of transferee S131N4 
Omission to give effect S 130N 17 
To whom to be given $130 N 17 
Transferee or his agent by S$ 131N3 


Refusal of transferor to sign, mentioning of 
S$ 131N3 
—Officer for Court, incompetency to buy or traffic 


in $136N2& N3° 
—Operation of law — Transfer by S 130 N 10 
—Part of debt. assignment, S$ 130N8 


—Persons prohibited, to buy or traffic in 
S 136; S 136N2 


Principle underlying prohibition S$ 136N2 
—Present transfer must be $ 130N2 
—Principles $130N2 
—Punjab law in S 130 N 25 
—Registration, not necessary S 130N 14 
—Relinquishment, by S 130 N 13 
—Rents and profits, assignment of $130N6 


Distinguished from transfer of reversion 


S$ 130N6 
—Security by way of S$ 130N3 
—Security when passes S8N17 


—Successive transferees 
Notice, subsequent transferee without 


S$ 130N17 
Priority between S130N 17 
—Transfer, meaning of S$ 130N3 
—tTransferee 
Equities, subject to S$ 132N3 
knowledge of liability or equities S 132 N 4 
Liabilities subject to S$ 132N2 
Estoppel of debtor S$ 132N5 
Rights and remedies of S 130N 19 
Suit or proceeding 
Consent of transferor, unnecessary 
S 130 N 22 
Right to institute S 130 N 22 
Title, when becomes complete S 130N 17 
—Valid, transfer must be $130 N 17 
—wWarranty of solvency of debtor S 133; 
S 133N2 
Contract to the contrary $133N5 


—wWriting necessary S9N5;S 130 N 12, 13 
Actual notice 


See Notice — Actual 
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Administration 
—Lis pendens, administration suit, operates as 
$32N17 
Administrator 
—Mortgage by S 58 N25 
—Transfer by — Subject to maintenance 
S39N4 
Advancement 
—Doctrine of, no application in India S 122N11 
—Meaning of S39N6 
—Transfer where third person is entitled to provision 
for S$ 39;S39N6 
Adverse possession 
—Acquisition of title, after redemption 
S91 N32 
—Equity of redemption, of S60N 53 
—Invalid gift, possession under S 123 N 10 


—Lessee's possession S 105 N 79, 80, 82, 84; 
S 108 (d) N 3; S 111 N 17; S 116 N 13 


—Ceasing after notice — Effect of S3N44 
Agent 
See Principal and Agent 
Agreement 
—Agreement to lend money — Specific performance 
of S6N 17; S58N6 
—Alienation against: See Covenant not to assign or 
alienate 


—Assignment against : See Covenant not to assign 
or alienate 
—Lease, to grant : See Lease 


—Mortgage, agreement to S58N6 
See also Mortgage 
—Public policy, opposed to S6N35 


—Transfer agreement to, whether transfer of 


property S109N3 
Agricultural land 
—Oral gift by Mahommedan $123N4 
Agricultural lease 
—Agriculture defined S117N3 
—Agricultural purpose 
Defined S117N3 
Instances S117N3 
Test — Primary object of lease S105N1 


—Applicability of principle of apportionment 
S37N9 

—Apportionment principle of S 36 N 2; S 37 N9 

—Commencement of — When no day mentioned 


S110N1 

—Determination of SHINI 
Forfeiture by S117N2 
Mortgage, lease by SINS 
Notice to quit, by S117N2 


—Exemption from provisions of T. P. Act 
$117;S117N2 
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Agricultural lease (contd.) 
—Fair and equitable rent, power of Court to decree 


S 105 N 64 
—Forfeiture of S117N2 
Notice of, unnecessary S117N2 


Relief against — Non-payment of rent in case of 
S$114N1;S117N2 


—Growing crops, lessee's right to S 108(i) N 1 
—Holding over, in case of S116N1;S117N2 
—Lessee rights and liabilities — S. 108 
applicability of S 108N1;S117N2 
—Lessor — Rights and liabilities S 108N 1 
—Oral S117N4 
—Payments made on behalf of lessor deduction of 
S 108(g) N1 
—Permanent structures, erectionof S 108(p) N 1 


—Principles of T. P. Act, applicability of 
$105N1,;S117N2 

—Transfer — Lessee's right to S 198 G)N9 

—Transferee from lessor, rights and liabilities of 


$109N2 
—Under-lease 
Forfeiture of head lease, effect on 
S11SN4 
Surrender of head lease, effect on 
S115N4 
—Yearly-tenancy, presumption of S 106 N 13 
Alien 
—Capacity to hold property in India Pre N3 
—Competent to transfer $122N3 
—Meaning of Pre N3 
Alienation 
—Covenant against : See Covenant not to assign 
or alienate 
—Guardian alienation by — Right to set aside. 
If a mere right to sue S6N20 
—Restraint on S10 


See also Restraint on alienation 
— Right to impeach — If a mere right to sue 


S6N20 
Alternative conditions 
See Condition precedent — Alternative 
conditions 
Alternative limitations 
— Failure of one under S. 13 or S. 14. T. P. Act — 
Effect of S16N3 
Annuity 
—Apportionment of S36; S36N5 
—Arrears of, as debt S3 N22 
—lIs property S5N5 
—Meaning of S36N5 
—What constitutes S36N5 


Anomalous mortgage 


—Applicability of S. 68 S§ 68 N 12 
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Anomalous mortgage (contd.) 


—Clog on redemption S 60 N 29;S98N2 
—Contract silent, applicability of provision of T. P. Act 


S98N3 
—Defined S$ 58 
—lladarawara mortgage $98N 10 
—lllustrations of S 58 N 40 
—Kanom S98 N7 
See also Kanom 
—Mode of effecting S59N2 
—Oitti mortgage S98N8 
—Personal liability, mortgagor's S 68 N 12 
—Peruarthum mortgage S98N9 
—Remedy of mortgagee S$ 67N18 
—Rights and liabilities of parties S 58 N 40; S 98 
Contract governed by $98;S98N1 
How determined S98N1 
Local usage, determined by S98; S98N1 
Mortgage, lease by SHINS 


—Usufructuary mortgage and mortgage by condi- 


tional sale, combination of S98N6 
Applicability 

—Subsequent extension of Act S1N2 
—To cases arising before Act SINS 


—To matters expressly excluded from purview of Act 
SINSA 
—To territories to which Act is not applicable 
SIN4 
Appointment 
—Deed of — Fraudulent transfer 
—Power of : See Power of appointment 
—Transfer of property, power to make if 
Apportionment 
—Agricultural lease, applicability of principle of 
S36N2;S37N9 


S53N5 
SSN1 


—Annuities, of S36; S36N5 
—Applicability of principle to agricultural leases 
S37N9 
—Benefit of any obligation S37N4 
—Benefit of obligation of $37;S37N1 
Burden increased; permissibility of 
S37N7 
Conditions for S37N1 
Duty, capable of severance must be S 37N 6 
Obligation, nature of S37N4 
Proportion of S37N5 
—Cases not covered by S. 36, applicability of 
principle of S36N2 
—Common law rule S36N1 


—Consideration of, on joint transfer S 46; S 46 N 3 


—Contract to the contrary S36N3 
—Covenants running with land, of S37N4 
—Defined S36N1 
—Dividends, of S36N6 
—tEasement of S36N4 
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Apportionment (contd.) 
—Estate as to 

Conditions for 

S 37 and S. 109 compared 
—Execution of decree, transfer in 

S$ 36N 2;S37N2 

—In consequence of a transfer S37N2 
—In proportion to value of his share in property 


$36N1;S37N1 
S37N1 
S109N2 


S37NS5 

—Meanitig of 36N 1 
—Mortgage-debt, equitable rule of S8IN3 
Contribution, distinguished from S81N3 
Marshalling, distinguished from S81N3 
—Notice of severance of interest S37N8 
—Payable on days appointed, rents etc. S 36 N 8 
—Of benefit — Involuntary transfer S37N2 
—Of benefit — Partition S37N2 
—Pensions, of S 36 
—Periodical payments of S 36; S36N7 


— Principle of applicability of — Cases not covered 


by S. 36 S36N2 
Execution of decree, transfer in S36N2 
Lessee, assignment of interest by S36N2 
Transfer by operation of law S36N2 


—Rent, of S 36; S 36 N 4; S 37 N 3, 4: 
S 108 (1) N 1 : S 109 
—Severance of estate S37N3 


—Succession devolution of interest by applicability 
of principle of S36N2 
—Transfer by operation of law applicability of rule 


of $36N2;S37N2 
—Time as to S36N1 
—Usage local to the contrary ‘ S36N3 
Assignment 
—Actionable claim of : See Actionable claim, 
transfer of 
—Assignability — T. P. Act if exhaustive 
S3 N24 
—Charge of S 100 N 19 
See also Charge 
—Covenant against : See Covenant not to assign or 
alienate 


—Lease of : See Lease, transfer of 
—Mortgage of : See Mortgage 
—Of rights by the partner to other — Is transfer 


S5N4q) 
Attached property 
~—Transfer — Valid S6N4 
Attached to the earth 
—Defined $3 


Topical Index 


Attached to the earth (contd.) 


—Fixtures, principles governing S3N6 
See also Fixtures 
—Grass S8N15 
—Growing crops S8N15 
—Imbedded S3N9 
Attached to S3N10 
—Meaning of S3N6 
—Permanently fastened S3N7 
—Rooted S3N8 
—Standing timber S8NI15 


—Things attached — Legal incidents of property 


S8NI15 

—Well S$ 108 (h) N5 
Attachment 
—Agreement for sale, prior to S$ 40N21 
—Attaching creditor — Redemption by 

S91 N25 
—Charge, if created by S91 N 25; S 100N 11 
—Contingent interest of S21N4 
—Effect of S 100N 11 
—Interest in property, does not create S91 N25 
—Mortgage pending S60 N55 
—Pendency of, circumstance in favour of keeping 
alive charge 
$101N2 
—Seller's charge, of S55 N12 
—Transfer of attached property S6N30 
—Vested interest, of S19N8 
Attempt or endeavour to transfer 
—Forfeiture on $12 

See also Forfeiture 

—lllustrative cases of $12N7 
—Meaning of $12N7 
Attestation 
—Acknowledgement of signature S3N13 
—Attest -— Meaning of -S3N11 
—Attested, definition of $3 


—Attesting witness : See Attesting witness 


—Charge, necessity of S 100 N 16 
—Consent, attestation if implies S41 N 13; 

S59N9 
—Contents, notice of S3N31 


Existing interest in property — Attestor having 

S3 N31 

Presumption as to S3N31 
—Each of whom has seen executant sign S 3 N 11A 


—Estoppel, attestation if operates as S59N9 
—Form of S3N 16 
—Gift of immovable property, for $123N8 


=—Identifying witnesses at registration — Signature 

of S3N19 

—Mortgage of S 59; S 59 N 8, 9 
See also Mortgage — Attestation 


Topical Index 


Attestation (contd.) 


—Pardanashin lady, execution by S3N lla 
—Presence or executant — Executant if must actu- 


ally see S3N 14 
Insensible executant S3N 14 
Meaning of S3N 14 
Necessity of S3N14 
Pardanashin lady S3N14 

— Presumption as to S3N15 

—Proof of S59N8 
Execution admitted S59N8 
Onus S3N15 

—Sub-Registrar, signature of S3N19 


—Validity of — Attestation on admission of execu- 


tion S3NI11 
Essentials S3N11 
Attested 
—Meaning of S3N11 
Attesting witness 
—Competency 
Identifying witnesses at registration 
S3N19 
Party - S3N17 
Person signing on behalf of executant 
S3N17 
Real owner — Benami transaction S3 N 17 
Scribe S 3N 17, 18 
Sub-Registrar S3N19 


— Persons not seeing executant signing nor receiving 


admission of execution S3N11 
—Person signing before execution of deed 
S3N16 
—Person signing in approval of transaction 
S3N11 
—Signature — Affixing of mark, sufficiency of 
S3N12 
Different ink or pen used S3N14 
Full signature S3N12 


Signature affixed by another with consent 


$3N12 
—Signing in another capacity S3N11 
Attornment 
—Necessity of S$ 109N7 
Auction-purchaser 
See Execution sale 

Award 
—Charge created by S$ 100N1 
—Condition restraining alienation in S10N15 
—Mortgage if can be created by S59N2 
—Restraint on enjoyment, direction as to 

S 11 N 10a 
—Transfer under S5N2 
—Writing S9N13 
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Benami transaction 
—Benamidar 
Mortgage suit by or against S67N22 
Redemption by S91 N30 
Whether ostensible owner S41NS 
—Fraudulent transfer, within S. 53, whether 
S$ 53N5,7 
—Nature of S5N4,S53N5 
—nus of proof S41N25 
—Real owner — Competency of as attesting witness 
S3N17 
Beneficial interest 
—Movable property in : See Movable property 
British India 
—Aden S1N1 
—Berar S1IN3A 
—Burma SINI 
—Civil stations and cantonments SINI 
—Defined S1N1 
—Native States SINI1 
—Property outside — T. P. Act, provisions, 
applicability SSN1 
—-Singapore SINI1 
Buddhist law 
—Chapter II, T. P. Act abrogates rules of 
S2NI11 
—Donatio mortis causa, invalid under S 129 N 4 
—Gift — Delivery of possession S 123N3 
Building Contract 
—Restrictive covenant — Enforcement S 40 N 26 
Buyer, liabilities of 
—Completion of sale, before SS5N1 
—Conveyance — Tender of $55 


—Destruction, injury or decrease in value, loss 


from to bear $55;S55N 16 
—Disclosure facts increasing value of property of 
S 55; S 55 N 13 


Non-disclosure — Effectof S 55; S 55 N 21 


—Incumbrances to pay 3195; S99 N17 
—Interest on incumbrances to pay 

$55;S55N 17 
—Non-fulfilment of S55N1 


—Non-payment of purchase-money, for S 55N 14 


Remedy of seller S 55N 14 
—Public charges, to pay S55; S 55N 17 
—Purchase-money, to pay or tender 

S 55; S 55 N 14 

Contract to the contrary S 55N 14 


Non-payment of — Remedies of seller 


S 55N 14 
Personal liability S 55N 14 
Retention to pay incumbrances S 55N 14 


Third party, if can enforce contract as to 
S$ 55N 15 
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Buyer, liabilities of (contd.) 


Third person, direction to pay S55N 14 

Time and place of S55N 14 
—Rent to pay §55;S55N17 
—Statutory obligation S55N1 
Buyer, rights of $55 
—Charge for purchase-money paid S55 

See also Buyer's charge 
—Completion of sale, after S55N1 
—lImprovement in property, to $55 
—Increase in value, to S55 
—Rents and profits, to S 55; S 55 N 19 


Buyer's charge S 55; S 55 N 20; S 100 N 11 
—Acceptance of delivery 


Declining improperly S 55 N 20 

Effect of S55 N 20 

What amounts to S55 N 20 
—Anticipation of delivery, payment in $55 N 20 
—Completion of sale, arises before S 55 N20 
—Costs, for S 55; S 55 N 20 
—Default of seller, if necessary  ' S 55 N 20 
—Earnest-money for S 55 N 20 
—Exchange, in case of S120N3 
—Extent of S 55 N20 
—Interest in immovable property, is S 55 N 20 
—Interest on purchase-money for S55 
—Lien purchaser's S 55 N20 
—Limitation for S 55 N 20 
—Modification of S 55 N 20 
—Nature of S 55 N 20 
—Non-existence of property S 55N 20 
—Non-possessory S 55 N20 
—Principle underlying S 55 N 20 
—Purchase-money paid, for S 55; S 55 N 20 
—Transferee, enforceable against S 55 N 20 

Notice transferee without S55 N20 
—Waiver of S 55 N20 
—When arises S 55 N 20 
Cessation of interest created 
—Attempt or endevaour to transfer on $12 
—Condition subsequent as to S31N2 
—Gift over and cessation of interest S31N2 
—Insolvency, on S12 
Chance of succession 

See also Spes successionis 
—Accrual of right, at date of transfer S6N4 
— Property, chance whether S6N3,4 
—S. 43, applicability, to transfer of S6N7 
—Transfer of S6 
— Whether contingent interest S21N5 
Charge 


S 100; S 100N17 
S 100N5 


—Act of parties, by 
—Agreement to mortgage 


Topical Index 


Charge (contd.) 


—Arrears of rent for $92N6;S 109N 19 


—Assignment of S 100 N 19 
Registration, necessary if S8N17; 

S 100N 19 

—Attachment, if creates S91 N 25; 
S 100N 11 

—Attestation, necessary S 100 N 16 


—Auction-purchaser without notice, if bound by 

S 100 N 24 
—Award, created by S100N1 
—Bengal Tenancy Act (VIII of 1885) manager cre- 


ated by priority of S48N 15 

—Buyer's : See Buyer's charge 

—Charge - holder 
Possession, right to retain S 100 N 17 
Rights and liabilities of S$ 100. N 17 
Right to redeem S9IN4 


See also Redemption — Right to redeem 


Sale right of S100 N 117 
—Concept of — And consequences S5N4Q) 
—Contingent charge S100N9 

Contingency, enforcement on happening of 

S100N9 

Defined S100N9 

Instances of S100N9 

Valid S$ 100N9 
—Contract for sale, if creates S 54; 


S 54 N 23;S 100N5 
—Contribution to mortgage-debt, claim for 
S 82 N 13; S 100 N 11 
—Covenant not to alienate by S100N5 
—Creation of 
Interest of owner after, if mere possibility 
S6N6 
Actionable claim, on S 130 N 12 
Agreement to lease whether creates 


$107N 15 
Deed construction S$ 100N5 
Formalities necessary S100 N 16 
Intention of parties S 100N5 

Particular form of words not necessary 
S 100N5 

Restraint on alienation, if affects 

$10N 12 
Transfer of property, whether S5N 4; 


S 8N 17; S 10N 12; 

S 14N 3; S 100N1 
—Dahyak rights S 100 N 32 
—Debt secured by transfer of : See Debt 


—Debts of deceased Muhammadan S$ 100N 31 
—Decree created by S 100 N 28 
Charge within S. 100, whether S 100 N 28 
Enforcement of S 100 N 28; 
Registration of S 100 N 16 


Transferee for consideration without notice 
enforcement against S 100 N 28 
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Charge — Decree created by (contd.) 
Transferee pending suit, if bound by 


SS52N6A 

—Decree on 
Effect of S 100'N 25 
Sale in execution — Effect of S 100 N 27 


Sale in execution — Recurring charge, in case 


of S 100 N 27 

—Deed creating 
Construction of S100N5 
Intention to be ascertained S100N5 
—Defined S 100; S 100N1 


—Deposit of money due, in Court S$ 83N4 
—Enforcement of S$ 40 N 3; S 67 N3: 
S 100; S 100 N 1, 25 

Auction-purchaser without notice, against 


S 100 N 24 
Charge kept alive, of S 101 N 10 
Company in liquidation against -S 100 N 25 
Decree, charge created by, of S 100 N28 


Personal decree, charge-holder's right to 


S 100 N 25 26 

Possession, charge-holder when entitled to sue 

for : S 100 N 25 

Procedure for ‘S 100 N25 

Sale of charged property by S 100 N 25 

Transferee for consideration without notice, 

against S 100 N 22 
Transferee from a transferee, against 

S 100 N 23 

—English law S$ 100N2 

—Equitable $ 100N2 

Distinguished from equitable lien 

S$ 100N2 

—Equity, created on grounds of S100N1 

—Existing, property must be S100N4 


—Expressly provided for by any other law, charge 


§ 100 N21 

—Extinguished — Sale in execution of charge- 
decree S 100 N 27 
Recurring charge S 100 N 27 


—Extinguishment — Merger by : See Merger 


—Floating charge S 100 N 10 
Changing property S 100 N 10 
Characteristics of S 100 N 10 
Defined S 100 N 10 
Distinguished from contingent charge 

S$ 100 N 10 
Fixed, when becomes S 100 N 13 
Instances S100 N 10 
Priority S 100 N 10 
Registration of S 100 N 10 

—Future property, on S100N4 
Operates as agreement to charge . S 100 N 4 
Registration of S 100 N 10 

—Incumbrance, if SSTN4 
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Charge (contd.) 
—Instances of $100N5 
—Intention of parties 
Document, construction of S100N5 
Rule of construction S$ 100N5 
—Interest in property, charge is S 100 N 19 
—Invalid mortgage, if creates S 59 N 8, 15: 
S 100N 14 
—Kinds of S 100 N-1 
Exhaustive, S. 100 whether of all charges 
S100N1 
—Lien, distinguished from S$ 100N2 


—NMaintenance, when S 39 N 2; S 100 N 30 
—Marshalling, subsequent purchaser by S 56N 6 
—Merger of : See Merger 
—Money secured — Suit for — S. 68, applicability 
of S 68 N 20 
—Mortgage — Distinguished from S 58 N 4; 
S 100 N 13 
Invalid, whether operates as 
S 39, N 8 15; S 100 N 14 
Transaction must not amount to 
S 100 N 13 
—Mortgage and charge — Priority S48 N3 
—Mortgage or charge, transaction whether 


S 100 N 15 
—Mortgaged property, on — Person having, redemp- 
tion by S9IN4 
—Movable property, on S$ 100N3 
Specifically indicated property S$ 100N3 
—Nankar rights S 100 N 32 
—wNon-possessory 
Buyer's S 55 N20 
Seller's S 55N 12 
—Notice 
Auction-purchaser, without S 100 N 24 


Transferee for consideration, without 
S 100; S 100 N 22 


—Operation of law, by S 100; S 100 N 1, 11 


Directly created S100N11 
Indirectly created S100N11 
Instances S 100N 11 


Land Improvement Loans Act, S. 7 under 

subrogation, in case of S92N6 
Registration of S4N8 
Single suit in respect of several charges 


S67N3 

—Perpetuity rule against, application to 
S14N3 
—Personal liability under S 60 N 20; 
S 100 N 26 
—Possession — Charge-holder when entitled to 
sue for S 100 N 25 


—Possession, right of charge-holder to S 100 N 17 
—Priority 


Floating charge of S 100 N 10 
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Charge —Priority (contd.) 


Future advances charge to secure S79N9 
Several charges, among S 100 N 18 
—Procedure for enforcement S 100 N 25 
—Provisions applicable to S 100, S 100 N 1 
—Receiver, appointment of, if creates S 100 N 11 
—Recurring — Sale for arrears S 100 N 27 
—Redemption of — Applicability of S. 91 
S91 N 43 
—Registration of S4N8;S 100N 16 
Charge of operation of law S4N8 
Decree created by S 100 N 16 
Floating charge of S 100 N 10 
Necessary S 100 N 16 
—Rent Acts under S 100 N 12 


—Rent is not S 108 (1) N 12 
—Sale, right of charge-holder to bring property to - 


S 100 N 17 
-—Salvage, payments in the nature of S 100 N 29 
—Security bond — Creating 
See also Security bond 
—Security for payment $100N5 
Intention to make property as S100N5 
—Seller's, for unpaid purchase-money 
S 55; S 100 N 11 
See also Seller's charge 
—Specified property S100 N 6 
Description when sufficient S$ 100N6 
Necessity of S100N6 


—Statutory : See Charge — Operation of law by 
—Subrogation, right of S92N6 
—Superior proprietor under C.P. Land Revenue Act, 
of S91N 14 
—Transfer of property, charge whether a 
S5N4;S8N17; 


S10N2 

$14N3;S100N1 

—Transferable S 100 N 19 
—Transferee for consideration without notice 

S 100 N 22 

Amendment, effect of S 100 N 22 

Decree charge created, by enforceability against 

S 100 N 28 

Enforcement against S 100 N 22 

Onus to prove S 100 N 22 

Plea of S 100 N 22 

Simple mortgage S 100 N 22 


—Transferee from a transferee, if protected 


S 100 N 23 

—Trustee charge of, for expenses S 100; 
S 100 N 20 

Section 100 not applicable to S 100 N 20 


—Under Sales Tax Act — Debars priority to recov- 
ery of bank debt S111 N23B 
—Will created by S100N7 
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Charge (contd.) 


—Writing 
Movables charge on S 100 N3 
Necessary S100N 16 
Charities 
—Bequest to — Perpetuity rule against, applicability 
of S18N2 
—Charitable purposes S18N3 
Instances of $18N3 
Intention to benefit community $18N3 
Public purpose, must be S18N3 
Religious purpose S18N3 
Specific individuals, benefit of S18N3 
—Defined $18N3 
—Hindu Law, rules of, regarding transfer to 
S18N4 
—Mahomedan Law, rule regarding, transfer to 
S18N5 
—Meaning, legal and popular $18N3 
—Perpetuity rule against, application of S18 


—fTransfer in favour of— Commencement of 


S18N2 

English law S18N2 
Exception to rules against, tying up of 
property S18N2 
Illustrative cases S18N3 
Property S18N2 
Restrictions in Ss. 14, 16 and 17, applicability 
of S18 


—Transfer to charity and other objects — 
Distribution of funds S18 N6 
Failure of transfer with regard to other objects 


— Effect of S18N6 
Chitham mortgage S 58 N 37B 
Child in Womb 
— Transfer to — Validity S5N3 (b) 
Civil Court 
—Meaning of S3N25 
— Revenue Courts, if S3 N25 
Class, transfer to 
—Ascertained, transferees, number of S15 N3 
—Ascertainment of members of S15N1 
Time of ascertainment SISN4 
— Bequest to, failure with regard to some 
SISN1 
—Contingent class : See, Contingent class transfer to 
—Defined SISN3 
—Failure of interest with regard to some — Effect 
$15 
Leake V., Robinson, rule in S1ISN2 
—Hindu Law, rule of $2N10;S15N5 
—Members taking under transfer SISN4 
—Specifically named transferees S15N3 
—Transfer on failure of prior interest S16 
—Uncertain number S15N3 


Topical Index 


Clog on redemption 
—Anomalous mortgage, applicability of principles 
S 60 N 29;S 98 N2 
—Collateral advantage, stipulation for . S 60 N 33 
—Conditions necessary, to operate as S 60 N 28 
—Consolidation of mortgages, provision for 
S 60 N 35;S61N5 


—Effect of S 60 N 28 
—Examples of S 60 N 37 
—General principles S 60 N 28 
—Hard terms S 60 N 36 
—Long period for redemption S60N 12 
—Mortgage as such, stipulation to be, by 

S 60 N 28 
—Option to purchase S 60 N 30 
—Part of mortgage transaction, stipulation to be 

S 60 N 28 
—Penalty on default S 60 N 34 
—Persons other than mortgagor, stipulation against, 

redemption by S$ 60 N31 

—Prohibition of redemption after due date 

S 60 N 28 
—Purchaser if, bound by S 60 N 38 


—Right to redeem absolutely, condition restricting 


S 60 N 28 
—Subsequent and independent contract 
S 60 N 28 
—Time-limit for impeachment S 60 N 39 
Club 
—Whether living person S5N3 (b) 
Co-mortgagee 
—Deposit of mortgage-money, to the account of 
S83N15 
—Discharge valid, if one can give S60N 14 
—Payment or tender to S60N 14 
—Redemption by paying one alone S 60 N 47 
—Suit on mortgage, by S 67N 27 
Co-mortgagor 
—Consolidation of mortgages, contract by 
S61N3 
—Meaning of S95N7 
—Mortgagee from — Marshalling, right of 
S81 N6 
—Mortgagee right, acquisition of — Redemption by 
others S 60 N 46 
—Redeeming co-mortgagor 
Charge for contribution, rightof S92N 15 
Contribution, right to claim $82N17 


Expenses of redemption 
Addition to mortgage-moneyS 95; S 95 N 1 


Property incurred S95N3 
Right to z s95 

Interest, right to claim S95N4 
Option to claim rights under S. 95 or S. 82 


S82N17 
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Co-mortgagor (contd.) 


Personal decree, right to claim S95N8 
Proportionate recovery from other co- 


mortgagor S95N6 
Redemption — Meaning of S9SN2 
Rights of S$ 82N17 

S. 95 whether restrospective in operation 
S95N10 


Subrogation, right of § 92;S92N 1, 15 
—Several persons deriving title from one mortgagor 
S95N7 
—Usufructuary mortgagee 
Right to recover individual share, from 


S62 N3 
Whole property, right to recover S62 N3 
Company 
—Debentures — Floating charge S 100 N 10 


—Juristic person SSN3 


—Living person S5 
—Mortgage by S59N 12 
—Share 


Actionable claim, whether S 137 N 3 

Includes stock S 137N3 

Transfer of S 137N3 
—Shares — Restraint on alienation of S 10 N 11 


—Stocks — Transfer of S137N3 
Compensation 
—Election 
Disappointed donee to $35N 12 
Doctrine of, whether one of S35N11 


—Exchange, deprivation of thing exchanged 
S 119;S 119N5 


—Fixtures for, lessee's right to S 198(h) N 4 
—lImprovements for S 51N 1, 17, 18 
Auction-purchaser, to S5IN6 
Co-sharer, to SSINS 


Malabar tenant in, right of nature of 

S 130N21 
Wrong-doer, if can claim $51N25 
—tLand Acquisition Act, under 


Lessee's right to S 108 N 1; S 108(h) 


N7 

Mortgagee's right to S 73;S 73 N 10 

—Use and occupation for S 105 N70 
Competency to transfer 

—Co-owner S44N3 

—Coparcener S7N7;S44N3 

—Disqualified proprietor S7N3 

—Father in joint Hindi family S7N7 

—Guardian S7N7 

Appointed by Court STNE 

De facto S7N7 

De jure S7N7 

—Hindu widow S7N7 


—Judgment-debtor, during Collector's management 
S7N7 
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Competency to transfer (contd.) 

—Manager of joint Hindu family S7N7 
—RManager of lunatic's estate S7N7 
—Manager or trustee of a religious endowment 


S7N7 
—Minor S7N7 
—Partner STNA 
—Persons competent to trasfer S7:S7N2 


— Person not entitled to transferable property 


S7N4 
—Person of unsound mind S7N3 
—Property not one's own S7N5 


Instances of persons entitled to transfer 


S7N3 
—Ward of Court of Wards S7N3 
Condition 

—Annexed to property, restraining alienation 
$10N3 
—Breach of, forfeiture of lease on $111; 
S 111 N 13 

See also Forfeiture of lease 

—Construction of S28N6 


Precedent or subsequent, determination of 


S28N6 

—Covenant and condition, distinction S10N5 

—Defined S10N5 
—Forfeiture of interest on attempt to transfer, as to 

S12 


—Forfeiture of interest on insolvency, asto S12 

—Gift — Subject to : See Gift 

—lIgnorance of S 29N6;S34N3 

—Lease — Restraint on alienation, condition in 
S10 

See Restraint on alienation 
—Limitation and condition, distinguished S 10 N 5 
—Performance of an act as 


Breach of, when no time specified S 33; 
S33N2 
Prevented by fraud — Effect S 34; S 34 
N2 
—Precedent; and subsequent distinguished 
S10N5 
—Precedent : See Condition precedent. 
—Relief against 
Fraud as ground for S34N3 
Power of Court to grant S3I N6 
— Residence as to S32N4 
— Restraint on alienation, absolute S10 


— Restrain on enjoyment, as to — Validity 
SUNS 

—Subsequent : See Condition subsequent 

—Time of performance — Computation of time 
S34N4 

—Transfer, subject to — Intention of parties 
S10N5 


Topical Index 


Condition precedent 
See also (1) Condition 
(2) Condition subsequent 
—Alternative conditions — Substantial compliance 
with S26N5 
—Breach of — Effect S34N2 
—Construction of, condition subsequent as 


S28N6 
—Defeating the law S25 
—Forbidden by law S25;S25N4 
—Fulfilment of S 26;S 26N2 
—Impossible, fulfilment of $25 
—lIllegal $32N 11 
—Immoral S25;S25N8 
Becoming impossible, after date of transfer 
$25N3 
Consent or assistance of, another necessary 
S25N3 
Partly impossible $25N3 
—Instances S10N 5 
— Interest dependent on 
English law S25N2 
Failure of S25N2 
—Involving, injury to person or property S25 
—Meaning of S10N5 
—Name and arms clause — Substantial compliance 
with S26N6 
—Public policy opposed to. $25;S25N9 
Restraint on marriage, in S25N9 
Restraint on trade, in S25N9 
—Relief against — Fraud as ground for $34N3 
Power of Court to grant S26N7 


—Residence, condition as to — Substantial compli 


ance with S26N4 
—Restraint on trade, condition in S25N9 
—Subsequent condition, distinguished S10N5 
—Substantial compliance with S 26;S 26N2 
Alternative conditions S$ 26N5 
Instances of S$ 26N3 
Name and arms clause S26N6 


Performance with reasonable time — When time 


limit is fixed S26N7 
Principle underlying S26N2 
Residence, condition as to S26N4 
Test to determine S26N3 


—Time-limit for performance of — Fixed by transf- 
eror — Effect of S36N7 
—Time-limit for performance — Reasonable time 
performance within S26N7 
—Validity of S32N2 
Condition subsequent 


—Attempt to transfer, condition in restraint of 

$28N 11 
S28N1 
S34N2 


—Bequest with 
—Breach of — Effect 


Topical Index 


Condition subsequent (contd.) 
Performance of an act, as condition 


S$ 33;S33N2 

—Cessation of interest and gift over S'3N2 
—Cessation of interest created as to S 28 N 2; 
S31S31N2 

Bequest rule as to S31N1 
Covenant in gift, distinguished S31N3 
Insolvency, cessation on S31N4 
—Clear and certain, must be $32N3 
—Contract, condition in S31N7 


—Defeasance and repugnant clause, distinguished 


S32N9 

—Defeasance clause $28N2 
—Defeasance clause with gift over S$ 28N2 
Absolute, prior interest, if mustbe S38N5 
Class, gift over, in favour of S28N11 
Construction of S29N3 
Illustrative cases S29N3 

Strict construction S$ 29N 3 


Definite person or persons, in favour of 


S28N8 
Illustrative cases $28N2 
—Defined $28N2 
—Forfeiture of interest on attempt to transfer, condi 
tion of $12N1 
—Forfeiture of interest on insolvency, condition of 
S12N1 
—Fulfilment of 
Impossible fulfilment become S29N5 


S30N3;S32N 10 


Strict fulfilment of S 20; S29 N2, 4 


Two or more conditions S29N8 
—Gift over to another person S 28; S 28 
N 2, 5, 8, 11; S 29N3 

—Hindu Law, rules as to S$ 28N3 
—lllegal S32N11 
—Immoral S32N7 
—Imposition, subsequent to transfer S28N6 
—Insolvency, gift over, on S28N11 
—lInstances S10N5 
—Knowledge of, necessity of S 29N 6; 
S34N3 

—Mahomedan Law, rules as to S28N4 
—Meaning of S10N5 
—Onus as to breach of S 29 N 4a 
—Opposd to public policy S32N5 
—Part of transfer must be S28N6 
—Precedent condition, distinguished S10N5 
—Precedent construed as subsequent S28N6 


—Performance of as act, condition as to — 
Breach of, no time specified for performance 


S 33;S33N2 
—Performance of an act, as — Impossible by reason 
of fraud $34:S33N2 


—Relief against — Fraud as ground for S34N3 
Power of Court to grant S26N7;S31N6 
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Condition subsequent (contd.) 
—Repugancy, void for S32N8 
—Restraint on alienation, conditionin S28N 11 
—Restraint on marriage, condition in $28N 11 
General restraint $32N6 
Prima facie void S32N6 
Remarriage restraint on S32N6 
—Specified uncertain event 
Clear, definite and unambiguous, must be 
S$28N7 
Time of happening of S28N 11 
Uncertainty as to happening of S28N7 
—Survival, condition as to S28N 11 
—Two or more conditions S$29N8 
—Transfer with S28 
—Uncertainty, void for $32N3 
Residence, condition as to S$32N4 
Test $32N3 
—Validity of S$ 28N 11; S 32 
Hindu Law S32N 12 
Mahomadan Law $32 N 12 
Test $32N2 
—Vested interest — Interest to be defeated, is 
S 19N 10a 
—Void, when S 32 Notes 3 to 8 
Conditional transfer S25 


See also (1) Condition precedent 
(2) Condition subsequent 

—Acceleration of ulterior disposition : See Ulterior 

disposition 
—Breach of condition — Effect S34N2 
—Cessation of interest created — Condition as to 

$31;S31N2 
See also Condition subsequent — Cessation of 
interest, created as to 


—Defined S32N2 
—Dependent upon condition S25N2 
Interest when fails S25N2 


—Knowledge of condition, if necessary 
§29N 6;S34N3 
—Performance of an act, condition as to — 
Breach, when no time specified for performance 
$33;S33N2 
Impossibility of, by fraud S 34; S$ 34N2 
—Relief against condition : See (1) Condition prece- 
dent; (2) Condition subsequent 


—Transfer with condition subsequent S28 
Consent 
—Attestation if implies S59N9 


—Ostensible ownership, to : See Ostensible owner, 


transfer by 
—Silence, amounting to S41N10 
Consideration 
—Apportionment of S 46; S 46;N 3 
—Lease, consideration for S 105 N 57 
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Consideration (contd.) ` 


—Maintenance grant, for S 105 N 68 
—Meaning to be attached to S4N4 
S6N 28 


—Object, distinguished from 
—Partly legal and partly unlawful — Effect 


S6N 29 
—Partly void — Effect S6N 29 
—Transfer for $53N 17 
—Transfer without $122N2 


—Unlawful — Transfer for : See Unlawful consider 
ation 

Consolidation of mortgages 

—Amendment of S. 61, retrospective, if 


$61N10 
—Contract providing S6I N5 
Clog on redemption, not S6INS 
Co-mortgagor by S6I N3 
Construction of S6I N5 
Instances of S6I N5 
Onus to prove S6IN5 
Valid S6I N5 
—Defence of S6IN6 
—Doctrine of S61N2 
—English law S61 N2 
—Further charge and mortgage, of S61N5 
—Mortgage and simple debts, of S6INS 
—Mortgagor, against S61 
Persons deriving title from $61 N 3,8 
Same mortgagor S61N3 
—One suit on several mortgages S67A 
See also Mortgage suit 
—Redeem any one mortgagor's rightto S61N7 


—Redemption, separately or simultaneously S 61 


—Same mortgage S61N4 
Person driving title from S61N4 
— Same property mortgages over S61N2 
—Time-barred mortgage of S6IN6 
—Usufructuary mortgage of S61N12 
Waiver of right S61N11 
Construction of T. P. Act Pre. N 1, 6 
Constructive notice 
See Notice — Constructive 
—Fraudulent party cannot plead S$3N49 


—Sub-lessee, of covenants in head lease to 
S$ 108 G) N5 
Contingency 
—Specified uncertain event 
Clear, definite and unambiguous, must be 


S28N7 
Time of happening of S28N 11 
Uncertainty as to happening of S28N7 
Contingent charge 
See Charge 


Contingent class, transfer to 
See also Class, transfer to 


Topical Index 


Contingent class, transfer to (contd.) 


—Ascertainment of members $22N5 
—Attaining a particular age, interest on S 22; 
S22N2 
Contingent, interest whether S21N8 
Gift over, in favour of class S28N 11 

Gift over, provision for — Effect of 
$12N3 


Provision for applying income for benefit of 
class S21 N 13;S 22N4 
—Bequest to contingent class S22N1 
—Transfer on contingency, distinguished from 


S22N2 
Contingent interest 
—Alternative contingencies S21 N12 
—Attachment of S2IN4 


—Attaining a particular age, interest on 
S 19N 5; S 21;S21 N8 
Class, transfer to S21N8 
Direction to apply income for benefit of 


transferee $21N 13;S22N4 
Contingent, when S21N8 
Income given to transferee S21N 13 


Discretion to spend as much as necessary — 


Effect $21N 13 
During minority only S21N 14 
Partly given S21 N13 
Property of which must be given S21 N 13 
Whole, if must be given S21 N13 


Income, direction to apply for benefit of 


transferee S21 N15 

Class, transfer to S22N 4 
Intention of transferor S2IN1 
—Bequest, contingent S21N1 
—Chance of succession, if S21 N5 
—Defined S21 
—Direction to do what law enjoins, interest if 
contingent S2I N10 
—Existing right, whether S21N4 
—Gift over, contingent interest with S28N5 


—Gift over, provision for — Intention to make 


interest contingent S19N 11 
Prior interest when contingent S 19N 11 
—lllustration of S21N3 
—Immediate right, interest not S21N3 


—Mahomedan Law, as to $13N6;S21N2 
—Person ‘then’ living after prior interest, transfer to 


S21N9 
—Possibility mere, if $21N4,5 
—Right to accrue on uncertain event $21N3 
—Specified uncertain event S21N3 


Clear, definite and unambiguous, must be 


S28N6 
Time of hapenning of $28N 11 
Uncertainty as to happening of S28N7 


—Survival, interest to take effect on S1I9N6 
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Contingent interest (contd.) 


—Test to determine S$21N3 
—Transferable S21N4 
—transfer of S5N7 
— Transfer on happening of specified uncertain event 
S23N3 
—Two or more contingencies S21 N12 
—Ulterior interest dependent on condition 
$28N 11 
—Uncertain event — Death S21N7 
Survival S$21N7 
—Vested interest 
Contingent interest, when becomes § 21; 
S2IN11 
Distinguished from S19N4 
Contingent transfer 
—Bequest, contingent $23N1 


—Contingent interest till happening of event 
$23N3 
—Happening of contingency, same time as 
determination of prior interest S23N5 
—No time fixed for happening of contingency 


$23N2 
Failure of interest — Principle $23N2 
Tilustration $23N4 
Interest when fails S$ 23;S 23 N2 


—Time specified for happening of contingency 


S23N2 
—Transfer to persons surviving at some period 
Bequest to S$24N1 
Contrary intention S24N4 
Exact period not specified S$ 24;S24N2 
Time of death — No presumption as to 
S24N3 
Contract 


—Benefit of — Assignment of 
S3N24;S6N17 


Assignment after breach S6N17 
English law S6N17 
T.P. Act, if exhaustive S6N17 
Whether actionable claim S3N21 
—Competent to contract S7N3;S 103N3 
Disqualified proprietor S7N3 
Equitable incapacity S7N3 
Law of place, determines S7N3 
Minor S7N3 
Pardanashin lady S7N3 
Person of unsound mind S7N3 
Transferee, need not be S6N36;S7N8 
Ward of Court of Wards S7N3 
—Condition subsequent in S31N7 
—Enforceable against whom S40N1 


Enjoyment of immovable property, contract 
affecting S40N1 
Third persons S40N1 
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Contract (contd.) 
—Executed contract, transfer as S4N2 
—Future property, contract to transfer S43N2 
—Lease, based on $105N7 


—Lease, contract to give; See Lease. 
—Maintenance, contract to pay : See Maintenance 


$ 130N5 
—Novation $130N5 
Effect of S$ 130N5 
Transfer of debt, distinguished from 
S 130N5 
—Perpetuity, rule against, applicability to 
$14N10 
Contract for sale of land S14N10 


—Pre-emption — Contract for : See Pre-emption 


—Public policy, opposed to S6N35 
See also Public policy opposed to 
Recission of S$ 126N5 
Mistake on ground of § 126N 11 
—Restricting enjoyment 
For ever or indefinite period $11N13 
Validity of $11N 13 


—-Sale of immovable property, contract for 
See Contract for sale. 

—Specific performance 
Agreement to lend money 


S6N17;S58N4 
Lis pendens, suit for S 52 N 24 
Right to sue, assignment of S6N17 


Assignee of contract, right of S6N17 
" Official receiver, against S 40 N 20 
—Subsisting contract S43 N11 
—Third person, if can enforce $55N 15 
—Transfer, contract of 
Decree on — Effect of $43N11 
Subsistence of $43N 11 
—Transfer initially S4N2 
—Unlawful object of — Effect of S6N27 
—Void on ground of mistake $126N 11 
—Voidable $126N5to9 


—Zaricharam, contract to pay : See Zaricharam 
Contract for sale 
—Assignment of, benefit of S6N17 
—Attachment, contract prior to, sale after attachement 
S40N21 

—Auction sale by, is S 54 N 23 
—Charge, if created by 

S 54; S 54 N 23; S 100 N 5 
—Completed, not, remedy of parties S 54 N 23 
—Condition subsequent — Relief against 


S31N7 
—Contract of sale, distinguished S 54 N 23 
—Covenant running with land S40N8 
—Defined S 54 
—Equitable interest, if creates S$14N 10 


S40NS;S54N 21 
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Contract for sale (contd.) 


—Interest in property, if creates 
—Merger of 


S 54; S 54 N 23 
S 54 N 23 


—Obligation annexed to the ownership S 40 N 8 
—Owner in equity, buyer S55N6 
—Perpetuity, rule against, if applies $14N10 
—Precedes sale S54N 21 
—Pre-emption, contract for S 54 N23 
— Registration of S 54 N23 
—Re-sale, contract for S 54 N 23 
—Specific performance of S6N17 
—Time, if essence of S55N5 
—Transfer, contract for sale, is not S38N6 


—Transferee of property, enforcement against 


S40N8 

—Transferee with notice, mesne profits, liability for. 

S40N 17 

—Trustee, seller if becomes S55N6 

—Void or voidable — Effect of S55N1 
Contribution to mortgage-debt 

—Abatement of mortgage-debt S 60 N 44; 

S 82N 18 

—Acquisition of portion of equity of redemption by 


mortgagee 
Abatement of proportionate debt 
S 60 N 44; S 82 N 18 


Effect of S 60 N 44; S 82 N 18 
—Apportionment, equitable rule of, distinguished 
from S81 N3 
—Charge, claim for, is S 82N 13; 

S 92N 15; S 100N 11 
—Common and equal liability S82N4 


—Co-mortgagor redeeming, rights of 

S82N 17;S92N 15 
—Conditions, essential for S82N2 
—Contract to the contrary 


Assignees of property — Benefit, if Passes to 


S82N8 
Assignees of property — Liability of 

S82N8 
Different owners, between S82N7 
Enforcement of S82N8 
Implied S82N7 
Liability excluded by S82N7 
Mortgagee party to, if necessary S82N7 


Obligation annexed to the ownership, whether 


S82 N8 
—Costs, contribution towards S82N17A 
—Court directing sale in particular order 
S$82N9 
—Discharged fully mortgage-debt, not claim for 
S$82N 15 
—Doctrine of contribution S$82N2 
—lInterest, awarding of S82 N 26 
—Involuntry payment $82N 16 
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Contribution to mortgage-debt (contd.) 
—Laches of mortgagee, effect on 
—Liability to contribute 

Different mortgages, if must be by same person 


S 82 N20 


S 82 N 8a 
Different owners, properties of S82 
Different properties of same owner S 82 
Personal liability, whether S82N 14 
Properties liable to contribute S 82 N 23 


Property, several owners having distinct shares 

-m S82 N3 

—Life tenant and reversioner, between S 82 N21 

—Marshalling, exception to rule of 

S 56 N 2; S 82; S 82 N 10 

—Mortgagee acquiring part of equity of redemption 
Abatement of proportionate debt 

S 60 N 44; S82 N18 

—Mortgagee acquiring portion of equity of 


redemption — Effect S 60 N 44; 

S82 N18 

—Mortgagee's laches, effect on S 82 N 20 
—NMortgagee's negligence, effect on S 82 N 20 
—Mortgagee not affected by, rule of S 82N 12 


—Mortgagee, release of portion of equity of 

redemption, by S82N 19 
—Mortgagee, right not available against 

S82 N 12 

—Mortgagee inter se, right restricted to S 82N 12 

—Negligence of mortgagee, effecton S$82N20 

—Personal decree, right to claim 
S$ 82N 14;S95N8 


—Properties liable to S 82 N 23 
—Puisne mortgagee's right to S 82N 4a 
—Punjab principles applied to S$ 82N2 
—Rate, determination of S88N6 
Mode of S82N6 
Principles S82N6 


—Redeeming co-mortgagor — Rights of 

S$ 82N 17;S92N 15 
—Redemption suit, failure to claim in S 82 N 24 
—Release of portion of equity of redemption 


S$ 82N 19 
—Suit for 
Defence, plaintiff having no interest left, of 
S$ 82N25 
Limitation S 82 N 13 
Lis pendens S 82N 18 
Parties to S 82 N22 
Small Cause Court, not cognizable by i 
S 82 N27 
—Valuation for purpose of S82N5 
Date of mortgage, value on S82N5 


—Voluntary payment, right not restricted to 
S 82N 16 
Conveyance 


—Act of conveying S5N4 
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Conveyance (contd.) 


—Future, conveyance in SSN7 
—Present, conveyance in SSN7 
Conveys - 
—Connotation S5N4 
Co-owner 
—Acceptance of, rent by S113 N3 
—Election by one S35N 14 
—Improvements by SSIN5 
—Joint possession, right to S44N4 
—Mortgage by $58 N21 
—Notice to quit by S 106 N 34 
—Ouster of S44N4 
—Partition — Agreement not to divide 

$11N13 
—Partition, right to S44N5 
—Redemption, tenant-in-common by S91N24 


—Revenue payment to save estate, rights on 


S 100 N 29 
—Share in common property, transfer of, by co- 
owners $47;S47N1 
— Operation of transer on shares of transferors 
$47;S47N1 
—Transfer by one : See Transfer by one co-owner 
Copy right 
—lIs property SSN5 
Corpus of transfer 
—Ascertainment of S8N10 
—Instances of S8N10 
—Interest in, passes to transferee S8N10 


—Land lease of — Minerals, if included S 8 N 10 
—Land, lease of — Standing timber, if included 


S8N10 
—Land, things below and above S8N10 
—Legal incidents of, pass to transferee .S8N10 
—Rents and profits, transfer of -S8N14 


Court 
—Civil Court : See Civil Court 


—Court within S. 69-A. S 69A; S 69A N 13 


—Deposit of mortgage-money in S83 
See also Deposit of mortgage-money 
—Discharge of incumbrance, provision by $57 
—Foreign Court S52N9 
—Juristic person, Court if S5N3 
—Living person — Court whether S5N3 
—Meaning of S52N9 
—Sale by — Not transfer SS5N3(c) 
—Transfer of, prohibited by order of S6N30 
Court of Wards 
—Authorised to dispose of property of ward 
S7N5 
—Lessee of right to assign interest S6 
—Ward — Competency to contract S7N3 
—Ward —Competency to transfer S7N3 
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Covenant 
— Affirmative S11 Nil 
—Affirmative — Running with land, if S40N1 


—A ffirmative — Transferee, enforcement against 


S40N1 
—Affirmative — Transferee without notice, 
enforceable against SINI 


—A ffirmative and negative S11 N11;S40N1 

—Alienation against : See Covenant not to assign or 
alienate 

—Assignment, against : See Covenant not to assign 

or alienate 

—Condition, distinguished from S10N5 

—Covenant for title : See Covenant for title 

—Covenant running with land : See Covenant runn- 
ing with land 

—Direction, distinguished from 

—Meaning of 

—wNegative : See Restrictive covenant 

—Renewal of lease, covenant for : See Renewal of 
lease 

—Restraining enjoyment — Validity of S11N 11 

—Restrictive covenant : See Restrictive covenant 

Covenant for indemnity 


—Covenant for title, distinguished from 


SUNII 
S10N5 


S55N9 
—Runs with the land, whether S 40 N 24 
—Seller's S55N9 
—Suit on — Cause of action when arises 
S55N9 
Covenant for quiet enjoyment 
—Crown grant, in S 108 (c) N7 
—Lessor's S 108 (c); S 108 (c)N 1 
Breach of S 108 (c)N 2 
Breach — Damages for S 108 (c) 8 


Breach — Remedies of lessee S 108 (c) N 8 


Condition precedent to S 108 (c) N1 
Contact of lease, part of S 108 (c) N5 
Duration of S 108 (c)N 1 
English law S 108 (c)N1 
Interruption — Meaning of S 108 (c)N 2 


Paramount title-holder, interruption by 


S 108 (c) N3 
Tortious or unlawful eviction against 
S108 (c)N1 
Trespasser, interruption by 
S 108 (c) N 4 
—Seller’s S55N9 
Covenant for renewal of lease 
See Renewal of lease 
Covenant for title 
—Mortgagor's S65; S65N4 
—Seller's §55;S55N9 
Absolute SSSN9 
Benefit of $55 
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Covenant for title (contd.) 
Waiver of SS55N9 
Damages — Limitation, suit for SS5N9 
Damages, measure of S55N9 
Remedies of buyer SS5N9 
Voidable sale SS5N9 
Caveat emptor, rule of S55N9 
Completed sale, necessary S55N9 
Contract to the contrary S55N9 


Fiduciary character, person in sale by 


SS5N9 
Liability for breach SS5N9 
Nature of covenant S55N9 


Indemnity contract of, distinct from S 55 N 9 
Invalid sale in S55N9 
Quiet enjoyment, covenant for, if included 


S55N9 
Runs with the land S 40 N 24; 
SSSN9 
Sale in invitum, in SSSN9 
Covenant not to assign or alienate 
—Binding on whom S10N 16 
—Breach of 
Effect S10N17 
Remedies S10N 16 
Validity of transfer S10N 16 


—Creditor of transferee, right to proceed against 
property S10N 16 
—lIndefinite period for S10N 16 
—Lease, covenant in S10N17;S108(@)N1 
Breach of — Determination of lease 
S10N17;S 108 G)N1 
Breach of — Validity of assignment 
S 10N 5; S 10N 17; S 108 (Gj) N 1 


Breach of — What constitutes S111 N13 
Re-entry, absence of right of S 10N 17; 
S108 (j)N1 
Runs with land S10N17 
—Limited period for S10N 16 
—Mortgagor, by $10M18 
Assignee — Rights of S10N18 
Assignment — Validity of S10N 18 
Clog on redemption S 60 N 37 
Effect of $10N 18 
Liability personal S10N18 
—Perpetuity in S10N 16 
—pre-emption, agreement for S10N 16 
—Quality annexed to property, if S10N 16 
—vVendee by — Validity of S11N13 
— Whether amounts to a mortgage S58N4 
Covenant running with the land 
—Annexed to land S14N11 
—Apportionment of S37N4 
—Benefit of, running with land S40N 1; 


S 108 G) N3;S 109N 5 
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Covenant running with the land (contd.) 


—Building schemes, covenants in S 40 N 26 
— Burden of, running with land — Equity rule in 

S40N1 

—Burden of, running with land S40N1 

—Burden of, running with land — Landlord and te- 

nant, rule as to S40N 1; 

S 108 (j) N 3; S 109N5 

S40N1 

S40N8 


—Common law, rule in 
—Contract for repurchase of easement 
—Contract for sale of immovable property 


S 40N 8a 

—Covenant for indemnity seller's S 40 N 24 
—Covenant for title seller's S$ 40N 24 
—Covenant to pay mortgagor's S 58 N 29; 
S68N8 

—Covenant to repair S109N5 
—English law S40NI1 
—Equity, rule in ‘ S40N1 
—Implied contracts by mortgagor if S65N3 
—Lease, contract to give S40N 12 


—Lease — Covenant against alienation in 
S10N 17 
—Lessor and lessee, covenant between 
S 40 N 25; S 108 (j) N 3; S 109 N 5 
—Perpetuity rule against, if affects 
S$14N11;S40N 16 


—Pre-emption, contract for S40N 10 

—Renewal of lease, covenant for S 40 N 25; 

S 105 N 30; S 111 N3 

—Rent, covenant to pay S 105 N 59; 

S 109N5 

—Transferee for value without notice — Enforcement 

against S 40;S40N1 

—Zaricharam, contract to pay S$ 40.N 12 
Creditor 


—Defeat or delay creditors, transfer to : See Fraudu- 
lent transfer 


—Defined S 53N 10 
—Redemption, right of S91 N38 
Crown 
—Escheat, right of S$ 105N6 
—Forfeiture of mortgagor's interest to 

$91M19 
—Lease by Pre N 4 
—Redemption, right of S91 N19 


—Revenue sale, interest of Crown, if passes 


S$8N3 
Crown debt 
—Secured S48N 14 
—Unsecured S48N 14 
Crown Grants 
—Applicability of S. 54 to S54N2 
—Construction of Pre N 4 
—Covenant for quiet enjoymentin S 108 (c)N7 
— Election, doctrine of, applicability to S35N5 
—Enjoyment, restrain on S11N5 
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Crown Grants (contd.) 
—Lease by Government 
S 105 N 1; S 106 N 47; 


S 107 N 12 

—Lis pendens, applicability of S52N5 

—Meaning of S52N5 
—Registration Act, S. 17 not applicable to 

PreN4 

—Restraint on alienation, validity of S10N2 


—Several persons to — Transferees, interest of 
S45N6 

—T. P. Act, not applicable to PreN4 

—Under-lease, relief against forfeiture, effect on 


S11SN1 
Damages 
—Actionable claim — Claim for damages on breach 
of contract S3N21 
—Right to claim, transferee of actionable claim, 
passes to S 103 N 19 
—Right to sue for S6N 16 
Debt 
—Accruing debt S3N 26 
—Accumulation of income, for payment of S17 
—Annuity, arrears of S3 N22 
—Arrears of rent or other monies S3 N22 
—Assignment of, part of S130N 8 
—Bill unpaid, money due under S3 N22 
—Book-debt S$3N22 
—Charge, debt secured by — Transfer of 
Charge, when passes S8N17 
Oral S8N17 
Unregistered S8N17 
—Contingent or conditional $3 .N 22; 27 
Meaning of $3N27 
Life policy, money due under $3N27 
—Contract to pay, of another S40N 14 
—Crown debt : See Crown debt 
—Debitum in praesenti solvendum in futuro 
S3 N26 
—Decree debt as actionable claim S3 N23 
—Deposit, due performance of duty, for S3 N22 
—Earnest-money, claim for S3N24 
—Existing or future, mortgage for $58 N 13 
—Future rent S$3N26 
—Hindu widow debt due to, enforcement of 
S 130N9A 
—Interest : See Interest 
—Kinds of S 3 N 26, 27 
—Legal incidents of S8; S8N17 
—Liquidated or certain sum, must be $3 N22 


—Meaning of S3 N22; S 133 N3 
—Morgage-debt : See Mortgage-debt 
—Mortgage-debt S 134 


—Mortgage-debt, assignment of right to recover, 


consideration for S 13 N 8B 
—Present obligation necessary $3 N22 
—Provident fund money S3N22 
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Debt (contd.) 
—Purchase at Court sale S2N6 
—Rent in kind S 108 (1)N4 
—Secured debt — Transfer of S 134N3 
—Security, debt separated from $3 N22 

—Security for 
Legal incident of debt S8N17 
Passes on transfer $8;S8N17 
Separate from debt S8N17 
When passes on transfer S8N17 


—Transfer by way of security 
Application of payments received S 134N2 
Residue, person entitled to S 134N6 
Rights and duties of transferee S114N5 
—Transfer of debt and pay order, distinction between : 
See "Pay order — Transfer of debt and pay or- 
der, distinction between.” 
—Transfer of, distinguished from novation 
S$ 130N5 
—Transfer of security when passes S8N17 
Endorsement of promissory note — Debt if 


passes S8N17 
—Unpaid consideration of usufructuary mortgage 
S3N22 
—Vendee, consideration in the hands of S3 N22 
— Wages, servant's S3 N22 
—Warranty of solvency of debtor S 133 
Contract to contrary $133N5 
Date of transfer on S 133 N2 
Limit to S 133N2 
Debtor . 
Solvency, warranty of S 133N2,4 
Decree 
—Assignment of, whether to be in writing 
S 130 N 6A 
—Charge, created by S$ 100N1 
Applicability of S. 100 to S 100 N 28 
Registration of S100 N 16 


Transferee for consideration without notice 


whether bound S 100 N 28 
—Condition againt alienation in S10N15 
—Decree debt if actionable claim $3N23 


—Execution, transfer in 
Apportionment rule of, applicability 
$36N2;,;S37N2 


Lis pendens, if applies $52N31 
—Fraudulent transfer of $53N3 
—Lease embodied in S 107 N 13 

See also Lease 
—Mesne profits, decree for, transfer of S6N19 


—Money-decree, transfer by person with limited 
authority S38N4 
—Mortgage-debt, decree for sale — Whether 
immovable property S3N2 
—Notice, decree as S3N48 


958 


Decree (contd.) 
—Occupancy right, transfer prohibited by 

S6N37 
—Pre-emption decree, transfer of S6N 12 
—Restraint on alienation — Direction as to 


S 11 N 10A 

— Reversal or variation of 
Assignment of decree, effect on S 52 N 42 
Sale in execution — Effect on S 52 N 42 
—Right under — If mere right to sue S6N 19 


—Transfer by — Lis pendens, applicability of 


$52N31 

—transfer by or in execution of S2N 6; 
S54N3 

Actionable claim of S 130N 10 
Applicability of T. P. Act S2;S2N6 


Registered instrument, if necessary S 54 N 3 
Deed 


—Construction of — Principles S8 N20 
—Contents — Notice of deed, if notice of S 3 N 32 
—Deeds referred in notice of deed, if notice of 


S3N 32 
—Recitals — Evidentiary value S 38. N 12 
—Title deeds : See Title deeds 
—Words with technical meaning S8N4 
Definitions 
—British India S1IN1 
—Dividend S36N6 
—Fraud $34. N 3;S78N2 
—Good faith S41 N 22; S 50N 2: 
S5IN8 
—Mesne profits S 51 N20 
—Misrepresentation ' S78 N3 
—Mortgagee SS5IAN1 
—Mortgagor S59AN1 
—Regitration Act, definitions, applicability of 
S4N5 
—Warranty S 133N4 
—Writing SON 14 
Deposit of mortgage-money S 83 
—Acceptance of 
Full discharge, must be in S 83 N 20 
Partial discharge in, not allowed S 83 N 20 
Refusal effect of S 83 N 20 
—Account of mortgagee, deposit to S83N15 
Co-mortgagee, to S83N 15 


Estate of the original mortgagee, to S 83 N 15 


Minor mortgagee, procedure S$ 83N 16 
Third person and mortgagee S83N15 
—Actual, necessary $83N8 
—Amount to be deposited §83N 17 
Bona fide mistake in calculation S$ 83N17 
Costs of mortgagee S$ 83N17 
Deficiency made good, effect S$ 83N17 
Interest, calculation of S83N17 
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Deposit of mortgage-money (contd.) 
Date of deposit, up to S83 N17 
Date of service of notice, upto S83 N 17 
Penal clause, according to S 83 N17 
Larger sum of S 83N 17 
Money spent by mortgagee to save property 
inclusion of S83 N17 
Mortgagee in possession, in case of 
S 83N 17 
S 87N 17; 
S84N7 
Value of improvements, inclusion of 
S 63A N 6; S 83 N 17 
—Application for, mere S83 N8 
—Cessation of interest on : See Interest cessation on 
—Charge, money due under, deposit of 


Remaining due on mortgage 


S83 N4 

—Court in which to be made S 83N 14 
—Due, principal money has become, after S 83 N 5 
—Duty after S 84N 10 
Adult mortgagee in case of S 84N 10 
Incompetent to contract, mortgagee, in case of 


S 84N 10 

Rival claimants to mortgagee's estate; in case of 

S 84N 10 

—Extinguished mortgage if S 83 N 20 


—Full discharge, acceptance must be in S 83 N 20 
—Incompetent to contract, mortgagee 
Guardian ad litem, appointment of 
S 103 N 2 and 5 to7 


Procedure S 103; S 103 N2 
—Interest, cessation on S84 
Condition for S84N2 
Date of S84N2 
Date of Service of notice, ceases from 
“> S84Ni1 
Previous tender, effect of S84N9 
Withdrawn, deposit by mortgagor S 84; 
f S 84N 13 
—Insufficiency 
Plea of S84N 17 
Question of fact S 84N17 


—Interest up to date of notice, subsequent deposit of 


S84N 11 
—Invalid 
Before principal money has become due 
$83N5 
Guardian ad litem, appointment of, wihout 
S 103N7 
Mortgagee's rights on SO7N9 
—Ministerial and not judicial function $83N3 


— Minor mortgagee 
Guardian ad litem, appointment of 
S 83 N 16; S 103; S 103 N2, 5to7 
Legal curator of noticeto S 103; S 103 N 4 
—Minor mortgagor, by S83 N7 
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Deposit of mortgage-money (contd.) 


—Money deposited title to S83N13 
—Mortgagor's right to S 83 
—Notice to mortgagee S 83; S 83 N 18 
Agent, notice to S 102; S 102 N2 
Duty of Court S83N18 
Guardian ad litem, appointment of S 103; 


S 103 N2, 5to7 
Interest between date of deposit and service 


S84N 11 

Legal curator to S 103; S 103 N 4 
Mortgagee's suit before service S67N9; 
S 83. N 12 

Service of S 84N 11; S 102; S 102 
Agent on S 102; S 102 N 2 


Date of interest ceases from S84N11 
Direction as to, Court to make, when S 102 


—Object of provision S$83N2 
—Persons entitled to make S 83; S 83 N 7; 
S$ 84N3 
—Petition for withdrawal, verification on 
S$ 83N 19 
—Possessory mortgagee, in case of S 84N 19; 
S 103N7 
Effect S76N21;S 84N 19; S 103 
N7 
Expenses incurred after deposit, credit for 
S76N21 
—Premature $83N5 
—Proceedings for — Ministerial, Court's function is 
only S$ 83N17 
—Procedure for S 83 
Ministerial Court's function only S$ 83N3 
Minor mortgagee, in case of S 103; 
S$ 103 N2 
Summary $83N3 
—Redemption suit, in S$ 83N 3,10 
—Redemption suit, without $83N 11 
—Refusal to accept — Effect of S 83 N 20 
—Security bond, power for Court to take 
$83N21 
—Special privilege to mortgagor S$ 83N2 
—Suit on mortgage, after $83N9 


Interest, suit for recovery of only — Deposit after 


$83N9 

—Sufficiency of 
Power of Court to decide $83N17 
Principal amount only, deposit of S84N7 
—Tender, deposit, special kind S$ 84N 12 
—Unconditional, must be S$83N8 
—Validity of, essentials $83N2 


—When can be made 
—Withdrawal of 
Application by mortgagee S83 
Delivery of possession, before S83 
Deposit of mortgage deed and documents, be- 
S 83; S 83 N 21 


S 83, S83N 5,6 


fore 
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Deposit of mortgage-money (contd.) 
Direction in decree, in pursuance of 
S 83N 13 
Extinguished, mortgage by . S 83 N 13 
Procedure for S$ 83 
Re-transfer of property, before S 83; 
S 83 N 22 
Right to redeem, mortgagee cannot subsequently 
dispute S83N7 
—wWithdrawn by mortgagor — Effect S 84N 13 
Determination of lease 
—Agricultural lease S117N2 
—Burden of proof $105N71 
—Cesser of lessor's interest on S76 N 6; 


S111;S111 N5 


—Death of lessee, by S 106 N 6, 16, 72; 


S 111 N 6, 24 

—Death of lessor, by S 106 N 6; S 111N5,6 
Hindu widow, lease by SINS 
—Effect of SHIN1 
—Efflux of time, by S 106N3;S111;S111N2 
Permanent lease S111 N2 
Year to year lease S1l1N2 


—Forfeiture by S 111; S$ 111 N 11 to 22 
See also Forfeiture of lease 
—Happening of contingency; on S111; S 111 N 4 


—Joint lessees, death of one S111 N 26 
—Joint lessors, in case of S 111 N 26 

English law S111 N 26 
—Lease not governed by T.P. Act, of S111 N25 


—Lease — Giving up possession, before 


S 106 N 31 
—Lessee to deliver possession on S 108 (q): 
S108 (q)N1 
—Merger, by $111;S111N7 

Co-extensive, interests united to be 
Sll1N7 

Intention, rule of 

Abrogated S111 N7 
English law S111N7 
Subordinate interests, effect on SINT 


Whole property, interest in, must be merged 


S111N7 
—Modes of S 106 N 26; S 111 
—Mortgagee, lease by S76N6 
—Municipality, lease by S 106 N 48 
—Non-payment of rent S 105N71 


—Notice to quit, by S 106; S 111; S 111 N 23 
See also Notice to quit 


—Option to determine S 110;S 110N4 


Exercise of S110N4 
—Periodic lease of S 105 N 31; S 106 
See also Notice to quit — Periodic leases 
—Piece-meal S 106 N 19 
—Possession of lessee, after S 111 N27 

Adverse, whether S 116M 13 
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Determination of lease (contd.) 

Nature of S 105 N 80; S 111 N 27 

Wrongful, when S 116 N 13 
—Principles — Leases not governed by T.P. 

Act, applied to S111 N25 
—Sub-lease determination of : See Sub-lease 
—Surrender, by S 111; S 111 N 8 to 10 

See Surrender of lease 


—Tenancy at will S 105 N 32; S 106 


N 6; S 111 N 24 
See also Tenancy at will 
Disqualified transferee 
—Actionable claim persons prohibited to buy or 


traffic in S 136; S 136 N 2, 4 
— Bequest onerous to S127N1 
—Incompetent to contract person S7N8 
—Onerous gift to § 127; S127N4 
—Transfer to S6; S6N25 
Dividend 
—Apportion of S36N6 
—Defined S36N6 
—Share of profits S36N6 
Doctrine of election 
—Applicability $35 N2 
Donatio Mortis Causa : See Gift 
Duration of lease 
—Certain time S 105 N 25 


Capable of being made certain S 105 N 25, 26 


Date of lease on need not be S 105 N 25 
Instances S 105 N 25 

Provision for continuation after period fixed 
S 105 N 29 

Terminable before end of term fixed 

S 105 N 30 
—Computation of time S 110; S 110 N 1,3 
—Determination of — Principles S 105 N 26; 
$107N3 
—Holding over — Renewed lease of 8 116 


—Lessee to hold as long as he pays rent or as long as 
he may wish in case of S 105 N 27 

—DMinimum period S 105 N 25 

—Periodic leases of S 105 N 31; S 106 
See also Periodic leases 


—Tenancy at will S 105 N 25 
—Term of lease, how determined S$ 107N3 
—Uncertain S 105 N 25, 26 
—Yearly rent reservation of S 106N 15 
Dwelling house 
—dActual occupation, if necessary S44N9 
—Defined S44N9 
—Joint possession, transferee if entitled to 
S44N8 
—Several dwelling houses — Transferee of share in 
one S44N9 
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Dwelling house (contd.) 
—Transferee of a share of rights and liabilities of 


S$ 44 
—Undivided family owned by S$ 44N 10 
Earnest-money 
—Charge for S 55 N 20 
See also Buyer's charge 
—Claim for 
Beneficial interest in movable property, 
whether S3 N24 
Whether debt S3 N24 
—Defined S 55 N 20 
—Forefeiture of S 55 N 20 
—Test to determine whether amount paid as 
S 55 N 20 
Easement 
—Annexed to property S8N13 
Easement of necessary S8 N13 
Quasi easement S8N13 
—Apportionment of S37N4 
—Contract for repurchase S40N8 
—Creation of S6N9 
Sale creation of easement whether S54N7 


Transfer of property, creation of easement 


whether S5N1;S54N7 
Writing necesssity of S9N8 
T. P. Act not applicable to Pre N 5 
—Defined S6N9 
English law S6N9 
—Enforcement of right of S40N4 
—Legal incident of property $8 
—Necessity easement of 
Incident of property if S8N 13 
Passes to transferee if S8N 13 
—Passes on transfer S8N 13 
—Quasi 
Incident of property, if S8N 13 
Passes to transferee, if S8N13 
—Right in gross S6N9 
—Right of, whether immovable property S3N2 
—Transfer — Whether Act applies S5N 1 (c) 
—Transfer of S$6,;S6N9 


—Waste grant of easement if amounts to S66 N 6 
Ejectment suit for 


—Acceptance of rent after S 112; S 112 
N7;S113N 3 
—Agreement to grant lease, defence of S 105N4 
—Appeal, payment or tender or rentin S 114N5 


—Assignee of lessor, by — Forfeiture on ground of 


S114N3 

—Continuance of lease during S 105 N 3; 

SIINI 

—Co-sharers by one of S 106 N 34 
—Defence 

Agreement to grant lease S105N4 
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Ejectment suit for — Defence (contd.) 
Covenant for renewal of lease S 105 N 39 
Licence grant of, as S 105 N 13 
—Delay in filing, whether operates as waiver of no- 
tice 


—Forfeiture, on ground of S$ 113N3 
Assignee of lessor by $114N3 
Claim for rent, if operates as waiver of forfei- 

ture S112N4 
Decree for arrears of rent only, power of Court 
to pass S 114N 10 

Denial of title prior to suit necessary 
S111N 14 


Notice to remedy breach of condition, before 
S 114A; S 114A N 1 to 3 
Waiver of forfeiture after S112N7 
—Hearing of — Payment or tender of rent at 


S114N5 
—Notice to lessee before S 114A; S 114A N2 
Two notices, when necessary S 114AN2 


—Notice to quit before S 106 N 24; S 111 N 23 
—Part of holding right of lessor to eject from 

j S109N5 

—Relief against forfeiture $114 

Assignee of lessor suit brought by’ S 114 N 3 

Power of Court to order $114 

—Right of on determination of lease S 108 (qyN1 


—Transferee from lessor if can sue S 109 N 5; 
S114N3 
—Void lease, possession under $105 N 19 
Election 
—Acceptance of benefit S35 
Benefit derived indirectly S 35N 18 
Conscious choice must be S35N21 
Duty to elect, knowledge of S35N21 


Knowledge of circumstances influencing judge 
ment in making election S35N21 
Status quo, impossibility of restoring 


§ 35 N 23 

Waiver of inquiry — Effect of S35N21 
When operates as election S35N21 
—Applicability of doctrine S35N2 
Essentials S35N2 
Interest in property S35N2 
Personal estate S35N2 


Persons claiming property in any characters 


S35N2 

Property of all kinds S35N2 

Real estate S35N2 

Transfer of property to $35N2 

Will, to S35N2 

—Belief of transferor as to ownership S35N 17 

— Benefit on owner S35N8 

Condition coupled with S35N8 
Conferring benefit — Illustrative cases 

35 N8 
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Election — Benefit of owner (contd.) 
Forfeiture of on dissent from transfer 
S35N 11 
English law S35N 11 


Particular benefit in lieu of transfer — Effect 
S 35 N20 
* Partof benefit, failing S35N8 
Restraint on anticipation, coupled with 


S$ 35 N25 

By owner $35N10 

—By party — Binds his representative and not oth- 

ers S35N14 
—Cancellation of document on dissent by owner 

S35N 16 


—Compensation to disappointed donee S35 N 12 
Date, material for ascertainment of 


$35 N 12 

Extent of S$ 35N 12 
Remedy of against transferor or his representa 
tives $35 N12 
—Co-owners election by one S15N14 


—Crown grants applicability of doctrine to 


S35N5 

—Disability transferor's S35 N 26 
—Disappointed donee 

Remedy of, not against owner S35N 12 

Right of to compensation S35N 12 


—Dissent by donee of benefit — Effect of 


S35N11 

—District capacities, person taking under by 
S35N19 
—Doctrine of S$ 35N 2, 19 


English law — Doctrine of compensation 
S35N 19; S35N 11 
Principles S35N2;S127N2 
Rule of conscience S35N2 
—Duty to elect, knowledge of, if necessary 


S35N21 

—Enjoyment of benefit for two years — Presump- 

tion from S35 N22 

—Forfeiture of benefit conferred S35N 11 

English law S35N11 
—Hindu law, doctrine if inconsistent with rule of 

S35N3 


—Illegality, rule cannot be applied to cureS 35 N 13 
—Impossibility of restoring status quo — Effect 


S$ 35 N23 

—AIndependent transaction, transfer and conferring of 

benefit S35N9 
—Indirectly, benefit receied, election if necessary 

S$ 35N18 

—Intention of transferor S35N7 

Clear and manifest, must be S37N7 


Contrary intention, expression of rule subject to 


$35 N 13 
Nature of S35N7 
Proof of S35N7 
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Election (contd.) 

—Invalid professed transfer — Effect S35N15 

—Lunatic by $35 N25 

—Married woman by~ S35 N25 

—Minor by` $35 N25 

—Muhammadan law, doctrine if inconsistent with 
tule of S35N4 


—Owner of property transferred 
Acquisition of interest after time of election 
$35 .N 10 
Creditors of applicability of rule to S35 N 12 
Disappointed donee remedy of against 


S35 .N 12 
Immediate interest, if necessary $35N 10 
Meaning of S35N 10 


Time of election, person must be at S 35 N 10 
—Particular benefit in lieu of transfer — Effect í 


S 35N 20 
—Person taking under two capacities $35N 19 
—Person under disability $35N 25 
—Persons bound by $35 .N 25 
—Power of appointment under S35 N27 
—Presumption of S$ 35 N 22 
Rebuttable S$ 35.N 22 

Two years' enjoyment of benefit from 
$ 35. N 22 
—Property must be belonging to another $35 N 6 
—Ratification, is not S35N 28 
—Representatives, bound by S35N 14 


—Same transaction 
Benefit conferring of and transfer must be part 
of S35N9 
Seperate instruments S35N9 
—Surrender by Hindu widow, applicability of 


doctrine S35N7 
—Time limit for S 35 N 24 
English law, different S 35 N 24 
—fTransfer, transferor must profess to S35N7 


—Tranferor having right to transfer — Effect 


S35N6 
—When necessary S35 
—Will — Applicability of doctrine S35N2 
Endowment 
—Religious and charitable — Gift to, writing 
SON9 
English mortgage 
—Absolute transfer S 58 N 38 
Nature of S 58 N 38 
—Defined S 58 
—English law and practice S58N38 
—Essentials of S 58 N38 
—Mofussil in S 58 N38 
—Parties to S 58 N 38 
—Personal liability, mortgagor's S58 N 38 
Certain date, of payment must be S 58 N 38 
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English mortgage (contd.) 

—Possession of property S 58 N 38 
Mortgagor retaining S 58 N 38 

—Power to sell without intervention of Court S 69 


—Reconveyance, proviso for S 58 N 38 
—Remedy of mortgage S 67 N 16 
Enjoyment, postponement of 
—Limits to S19N9 
—Proviso for 
—Unborn person, transfer for the benefit of 
S 20; S 20N 4 

Validity of S19N9 

—Vesting of interest $19;S19N9 


See also Vested interest 
—Vesting of interest — Unbom person transfer for 


benefit of S 20;S20N4 
Enquiry 
—Wilful abstention from S3N29 
Equitable mortage 

See Mortgage by deposit of title deeds 
Equity of redemption 


—Acquisition of by mortgagee 
S 60 N 22 to 25; S 73 N 6; 


S$ 101N4,5 
Court sale at S 60 N 23 
Intention to keep alive charge S 101 N 1,2 


Merger none against subsequent incumbrances 


$101 

Portion of S 60 N 23; S 82 N 18; 
S101N5 

Purchase by mortgagee S 60 N 22 to 25 


. S 82N 18; S 101 N4,5 
Sale for arrears of revenue at 
S 60N 23;S73N6 
—Adverse possession of S 60 N 53 
Title perfected by date of hearing right to re- 


deem S91N 34 
—Court sale — Mortgagee purchaser S 60 N 23 
Voidable, sale when S 60 N 23 


—Immovable property, equity of redemption whether 


S3N2 

—Intangible thing, whether S54N 19 
—Is property SSN5 
—Meaning of SOON 1 
—Mortgage of S5S8N9 
—Mortgagee acquiring part of S 60 N 23; 
S 82N 18;S 101 N5 

Abatement of proportionate debt S 82N 18 


Contribution to mortgage-debt effect on 
S 82N 18 
—Mortgagor parting with, redemption by S9I N3 
—Origin and development of S60N1 
—Pnrior mortgagee, purchase by : See Prior mortgagee 
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Equity of redemption (contd.) 
—Purchase by mortgagee 


Invalid — Effect of S101N4 
Portion purchase of $101N5 
Revenue arrears sale for S 60 N 23; 
S73N6 
Right to redeem, when extinguished 
S 60 N 22 to 25 
—Purchaser of 
Pending suit on mortgage $52N 18 
Redemption, right of S9IN8 
Subrogation right of S$ 92N 10, 13 
—Sale of S 54N 19 
Advance by mortgagee, after S79N10 
—Transfer of — Wrongful act, if S68N4 
—Unknown to ancient law in India S60N1 
Escheat 
—Crown, right of S105N6 
—Lease, in case of S105N6 
—Transfer by operation of law in S2N7 
—wWhat is S2N7 
—When takes place S105 N6 
Estoppel p 
—Acquiescence, phase of S51N 22 
—Attestation, estoppel by S59N9 
—Deed estoppel by S43N2 
—Distinction between Evidence Act, S 115 and 
S 41, T.P. Act S41 N2 
—Expectation doctrine of S21 N22 


—Feeding by estoppel : See Feeding by estoppel 


—Lessee's ’ -S 105 N 79, 85; S 111 N 17 
—Lessor not to deny grant S 105 N 20 
—Mortgagor not to deny title S65N4 


—Permanent tenancy, lessor's estoppel against 


denying S 105N55 
—FPriority forfeited by S48 N 16; 
S78N 1,10 
—Real owner, of S41N2 
—Statue against S6N3,7 
—Title whether passes by S54N1 
Exchange 
—Buyer's charge in § 120N3 


—Compensation for deprivation of thing exchanged 
S 119;S 119N 5 


Amount of S119N5 

Suit for — Limitation S119N9 
—Condition as to title implied in S119N2 

Contrary intention S119N8 
—Defect in title 

Deprivation of thing exchange, for $119 


Inoperative, exchange if rendered ipso facto 


SHl9N4 

—Defined i S 118 
—Deprivation of thing exchanged 

Complete and permanent iftobe S 119N3 
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Exchange — Deprivation of things exchanged 
(contd.) 


Party deprived rights of S 119;S 119N 5 


Title paramount by S119N3 
—Family arrangement whether SLISN4 
—lIntangible things of S118N7 
—Mode of effecting S 118;S 118N9 

Goods of S118N9 

Immovable property of S118N9 

Single instrument, by S118N9 


—Morey, of S$ 121;S$ 121N1,2 
Warranty as to genuineness S 121; S 121 N 1 


—Movable property of S1I8N1 
—Mutual Sale deeds by S118N6 
—NMutual transfer of ownership 
Instances of S118N4 
Necessary S118N4 
—Partition whether S118N5 
—Part of Contract Act S4N3 


—Possession, failure to get — Remedy for 


S119N6 

—Pre-emption right of, on S118 N 3; 
$ 120N2 

—Punjab principles applied to S119N2 
—Remedy of parties to $117N10 
Completion on S118 N10 


Specific performance of contract of 
S118 N 10;S 119N6 


—Restropective operation of S 119 S 119N 10 
—Retum of thing exchanged 
Against whom can be claimed S 119; 
: § 119, N 1,510 
Option to claim $119;S 119N5 
Partial deprivation on S119N5 
Suit for — Limitation S119N9 
Void exchange in case of S119N7 
—Rights and liabilities of parties to S 120; 
$120 N1 
—Sale distinguished from S$ 118N2 
—Seller's charge in S$ 120N3 
—Thing of S1I8N7 
—Transfer partly for money, whether S 118N3 
—Void : return of property in case of S119N7 
—Warranty as to title implied in S 119N21 
Contrary intention S119N8 
—Writing necessity of S9N5,6 
Execution sale 
—Auction-purchaser 
Charge whether hinds S 100 N 24 
Creditor of judgment-debtor if S 53N 10 
Improvements by S51 N6; 
S63AN2 
Marshalling right of S56N7 
Whether S 53 N 32 
Transferee, whether within meaning of 
S 40; S 40 N 20 
Transferee within meaning of S, 43 whether 
S 43N 12,13 
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Execution sale (contd.) 


—Equity of redemption of 
Mortgagee purchaser — Effect of 
S 60 N 23 to 25 
Voidable sale when S 60 N 23 
—Legal incidents of property if pass at S8N3 
—Marshalling doctrine of, applicability S 56 N 7 
—Mortgage-debt of What passes at S8N17 
—Reversal of variation of decree — Effect on 
$52 N42 
—Sale certificate, instrument of transfer if S 8N 8 
—Sale subject to a change O34R12N5 
—Section 41, T.P. Act, principle applicability of 


S41N3 
—Transfer execution sale whether SSN3 
—What passess at S8N3 
Money decree in S 58 N 43° 
Mortgage decree in S 48 N 43 
Executor 
—Mortgage by S$ 58N25 


—Transfer by — Subject to maintenance S39N4 


Expection doctrine of S$ 51N 22 
—Estoppel, based on S51N22 
Family arrangement 

—Amongst Muslims — Binding on members of fam- 
ily S5N 4(a) 
—Assumption of antecedent title S5N4 
—Basis of SON 11 
—Contingent interest — Transfer of S6N4 
— Different than partition SSN 4(a) 
—Dispute existence of, if necessary SSN4 
—Exchange not S$118N4 
—Nature S5N 4a) 
—Meaning of SS5N4;S9N11 
—Part performance, applicability of SS3AN6 
—Registration S5N 4(a) 
—Restraint on alienation in S10N3 
—Restraint on enjoyment in SIIN6 
—Reversioner's interest as to SON4 


—Substance of transaction, to be looked to 
S5N4 
—Transfer of property, family arrangement if 
SSN4;S9N11 
—Validity — Existence of dispute between members 


— Necessity S5N 4(a) 
—wWhether gift in reality SSN 4(a) 
—Writing, if necessary, S9N11 
Feeding the estoppel S43N2 
—Doctrine of — S, 43 if based on S6N7 


—Spes successionis, transfer of, applicability of 


doctrine to S6N3 
—Fire policy, assignment of S 130 N 23; 
S 135 N 2,3 

—Gift of insured property S49N3 
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Feeding the estoppel (contd.) 
—Transer of property for consideration — 
Insurable interest, transfer of S49N2 
Insurance money, transferee if can claim 


S49N 4,6 

Reinstating the property, transferee's right 
S49N 4,6 
Right of transferee S 49;S49N2,5 
English Law S49N1 


—Transfer of property for consideration — 
Subsequent insurance S49N2 


Financial institutions 
—Special rights — Affecting mortgage, lease etc. 


S 111 N 23 B 

—Special rights to recover debt S 111 N 23 B 
Firm 
—Dissolution — Not transfer S5N4(1) 
Fixtures 
—Attached to the earth 

Meaning of S3;S3N6 

Thing if part of land S3N6 
—English law S3N6;S8N16 


—lImbedded in the earth 
Things attached to when immovable property 


S3N10 
Things if immovale property S3N9 
—Lessee's right to remove S 108 cl (h); 


S 108 cl (h) 2 to 8 
—Machinery brought for business, transfer of house, 


whether passes on S8N 16 
—Mortgage of land, pass to S8N8 
—Pass on transfer of house S8N 16 


—Permanently fastened to anything attached to the 
earth — Thing, if immovable property 
S3N7 
Floating charge : See Charge 
Floating security : See Charge — Floating charge. 
Foreclosure or Sale for Foreclosure 


—Anomalous mortgagee right of S98N 1,56 

—Benamidar, suit by S 67N 22 
—Deposit of mortgage money after 

Invalid — Effect of S67N9 

Mortgagee's right to sue or S 67N 9; 

S 83N 12 


—Due, after mortgage-money has become S 67 N 5 
See also Mortgage-money 
—Final decree — Redemption right extinguished 


S 60 N 26 

—Foreclosure 
Effect of S67N 10 
Meaning of S67 


Restricted to anomalous mortgage : Mortgage 
by conditional sale S67 N 12 
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Foreclosure or Sale for Foreclosure — Foreclosure 
(contd.) 

Trustee or legal representative, mortgage being 

of mortgagee effect S 67 


—Instalments on failure of S67N7 
—Interest, failure to pay on S67N6 
—Kanom mortgagee right to S98N7 
—Limited interest in property, mortgagee 

Of by S$ 67N 22-A 
—Money decree on mortgage, mortgagee obtaining 
—Effect of S$ 67N31 
—Mortgage-money paid — Effect S67N 


—Mortgagee claiming under S. 68, if can for sale 


S68 N9 

—Mortgagee's right to S 67 
Contract to the contrary S67N4 
—Movables, foreclosure of S58N 11 
—Partial S 67; S 67 N27 
Multiplicity of suits, rule against S 67 N 27 


Severance of interests with mortgagor’s 


consent S67N27 
Sole mortgagee right of S 67 N 28 
Suit by one co-mortgagee — Defendants others 
joined as S 67 N27 
Whole amount, if must be for S$ 67.N 27 


—Parties to suit for : See Mortgage suit 
—Portion of property sole mortgagee's right 
3 S 67 N 28 


Foreclosure or sale — Preliminary decree 
—Prior and puisne mortgagees, remedies against each 


other S$ 67N 19 
—Right to redeem and right to foreclosure 
co-extensive S6O0N5 
—Simple mortgage usufructuary, right of mortgagee 
S98N5 
—Sub-mortgagee right of $67N21 
See also Sub-mortgagee 
—Takkavi loan, suit to recover S 67 N 24 


—Trustee or legal representative mortgagor of 
mortgagee's interest S 67 N25 
—Usufructuary mortgagee claiming under S.68 — 


Right of S$ 68N17 
Foreign property 
—Transfer — Act governs S5N1(a) 
Forfeiture of 
—Attempt or endeavour to transfer, on S 12; 
$12N2 


Condition or limitation as to 
Inoperative when no transfer of property 


S12N8 

Transfer by operation of law if affected by 
S12N8 
English law S12N2 
‘Absolute interest, forfeiture of S12N2 
—Cause of — Construction of $12N11 
—Crown to mortgagor's interest of S9IN19 
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Forfeiture of (contd.) 
—Earnest-money of S 55 N 20 
See also Earnest-money 
—Fraudulently incurred — Mortgagee's rights 
S 67 N 29 
—Insolvency forfeiture on $12;S12N1 


Annulment of insolvency effect of S 12 N 12 
Bequest of on insolvency of legatee S 12N 3 
Condition or limitation as to 
Inoperative when no transfer of property 
S12N4 
Partnership deed, in S12N6 
Transfer by operation of law, if affected by 


S12N8 

English law S12N2 
Life-estate, forefeiture of S12N2 
—Law abhors S111N11 


—Lease of : See Forfeiture of lease 
Forfeiture of lease 
—Acceptance of subsequent rent effect of 
S 112;S 112N2 
—Agricultural lease $114N1;S117N2 
—Alienation, breach of condition against for 
S 10N 13; S 12 N 9; S 111 N 13 


Relief against S 114 N 11; S 114A; 
S 114AN1 
English law S114N1 


—Attempt or endeavour to transfer on 
Benefit of lessor, condition must be for 


S12N9 

Condition or limitation as to $12 
Validity of $12N9 
Transfer by operation of law $12N8 


Insolvency on peitition of lessees S 12 N 8 


Voluntary procuring — Effect S12N8 

—Breach of an express condition on S$ 10N 13 

S 111;S 111 N 13 

Alienation, condition against S 10N 13; 

Breach — What constitutes S 111 N13 
—Condition 

Express, to be S111 N13 

Valid must be SHn1IN13 

English law S 111 N 13; S 114A N 1 

Lessor, breach by S111 N13 

Non-payment of rent S$ 111 N13 


Notice to remedy breach S 114; S114AN1 


Contents of S 114A; S 114A N3 
Determination of lease, notice to be given 
after S 114A N2 
Ejectment suit, before S 114A; 

S$ 114A N 2 

Object of S 114A N3 

Reasonable time to remedy breach 

S114AN3 


Re-entry proivision for necessary 
S 10N 13;S12N9;S 111 N 13 
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Forfeiture of lease — Breach of an express condi- 
tion on (contd.) 


Relief against S114N 11; S 114A; 


S 114A N 1,2 

English law S 114A N 1 
—Construction of covenants entailing S111 N11 
SH2N1 

—Courts, lean against S112N1 


— Covenant against alienation, breach of on 


S10N17 

—Denial of title by S 111; S 111 N 14 
Alienation of lease, interest S111 N14 
Assignment of lease, denial after S 111 N 14 
Disclaimer, what constitutes S 111 N14 
Disputing terms of tenancy S111 N14 
Effect of denial S111 N14 
Ejectment suit prior to S111 N 14 
English law S111N 14 
Execution of kabuliat, denial of S HIN14 


Extent of interest of landlord denial of 


S111 N14 
Joint lessees, by one S 111 N14 
Non-payment of rent S 111 N14 
Notice before ejectment suit S 114AN 1 


Notice to quit, whether dispensed with 


S 106 N 25 
Putting landlord to proof of his title 

S111 N 14 
Renunciation of tenancy S111 N14 
Requiring information, lessee S1H1N14 
Setting up title of co-sharer S111 N14 


Suit to which lessor is not a party denial in 


S111 N14 
—Determination of lease by S 111 N 11 to 22 
Condition for SHIN 


Re-entry, provision for necessary 
S10N 13;S111N11 
—Distress for subsequent rent — Effect of 
S 112;$ 112N3 
—Ejectment suit on 
Denial of title prior to necessary S111 N 14 
See also Ejectment suit on 
—Fraud, procured by under-lease, effect on 
S 115;S 115N3 


—Insolvency on S 12; S 12N 8, 11; S 111; 


SHINI15 
Notice before ejectment suit S 114A N1 
—Kanom, waste by kanomdar SIN 11 


—Knowledge to lessor of forfeiture : 
$112;S 112N5 
—Non-payment of rent by 
Denial of title, non-payment whether 
amounts to SHIN 14 
Relief against S 114 
—Notice of intention to determine lease 
S106 N21;S 111 N 11, 16 
Agricultural lease, in case of S117N2 
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Forfeiture of lease — Notice of intention to deter- 
mine lease (contd.) 


Conditional notice S111 N16 
Period for S111 N16 
Service of notice S111 N16 


—Notice to lessee — Remedy the breach, notice to 
S 114A; S 114A N 1, 2, 3 


—Option to determine on S111 N16 
—Partial S111 N11 
—Permanent lease $111 N 12 


—Re-entry, right of S10N 13;S 111 N 18 
—Relief against 
Agricultural lease in case of S114N1 


Alienation, breach of condition against in case 


of S 114N 11; S 114A 
Breach of an express condition in case of 
$114N 11 


Agricultural lease > S 114N 1; S 117 N2 
Appeal, payment or tender of rent in 


S114N5 
Assignee of lessor, ejectment suit by 

S 114N3 
Conditions for S 114 
Court power to grant S 114 


Decree creating relationship of lessor and 
lessee, in case of S114N9 
Decree granting relief construction of 


S 114N 12 

Discretionary S114N7 
Exercise of discretion, interference with 

S 114N7 

Effect of S114 

Granted generally S114N7 

Hearing of suit, payment or tender at 

S1l4N5 

Order of ejectment, after S1l4N5 

—Payment or tender S 114 N 4a 


Period of grace provided for, in case of 


SH4N8 
Principle S14N1 
Applied before T.P. Act S114N2 
Refused when may be S114N7 
Rent, to be paid 
Amount to be paid S114N4,6 
Appeal, payment in S114N5 
Hearing of suit, at S114N5 


Time barred rent, if must be paid S 114 N 6 
Transferees of lessee, if can claim S$ 114 N4 
Under-lease, effect on S115;S 115N 1,3 

—Service tenures, forfeiture of S 111 N22 
—Transfer by operation of law, forfeiture clause if 


Operates on S12N8 
—Under-lease effect on S$ 115;S 115N3 
Fraud, forfeiture procured by S 115; 
$115;S 115N3 

Relief against forfeiture effect of $115; 
S11SN3 
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Forfeiture of lease (contd.) 


—Waiver of S 112;S 112Ni 


Acceptance of subsequent rent by S 112; 
S$ 112N2 

Forfeiture of Lease, Waiver of 
Protest, acceptance under S$112N2 
Sub-lessee, rent paid by $112N2 


Act showing intention to treat lease as subsist- 


ing by S 112;S112N4 
Instances of S112N4 
Positive must be S112N4 
Demand for subsequent rent by 
S112N4 
Effect of $112N 1,6 
Ejectment suit after S112N7 
Express S112N4 
Irrevocable S112N6 


Knowledge of forfeiture to lessor necessary 
S 112;S 112N5 


Prior rent S112N2 
Acceptance of $112N2 
Distress for $112N3 

Suit for subsequent rent by S112N4 

—wWho can enforce S111 N19 

Transferee from lessor S 109 N 4; 

S$ 111N19 

Fraud 
—Actual 

Defined S34N3 

Varieties of S34N3 
—Actual and constructive $34,N3 
—Agent, fraud of, notice to principal S3N47 
—Constructive 

Defined S34N3 

Misrepresentation amounting to S78N3 
—Defined S6N32 
—Fraudulent transfer ; See Fraudulent Transfer 
—Ground for relief against condition S34N3 
—In conditional transfer S34N3 
—Mortgagee of S73N6 
—NMortgagee prior, of S78N2 
—Particulars of S78N2 
—Parties to, position of 

Fraud carried out $53N9 

Fraud not carried out S53N9 
—Priority lost by S$ 78;S78N12 
—Proof of S34N3 

Onus S34N3 

Strict proof, necessary S34N3 
Fraudulent transfer S 6 N 32; S 53 


—All properties of transferor transfer of S 53 N 6 
—Avoidance of 
Contract Act, S. 65 application of, on S 53 N 8 
Defence, by way of S53N 14 
Judgment of lien, creditor if must have 
obtained $53 N 12 
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Fraudulent transfer — Avoidance of (contd.) 
Mode of S 53N 13, 14 
Partial S$53N 15 
Parties to transfer, by S53N8,9 
Persons entitled to S53N9 
Creditor of transferor $53.N 10A 
Receiver in insolvency, by S 53 N 29 
Subsequent creditor, by S 53N 11 
Suit for S 53 N 23 
Avoidance, if must be, by S 53N 13 
Representative must be S 53 
—Barred debt, transfer for S53 N 6, 17 
—Benami transactions, if S53N5,7 
—Consideration, transfer for $53N17 
Dower, transfer for, whether S 53N 18 
—Creditor 
Judgment or lien on debt, if must have 
obtained S 53N 12 
Meaning of S 53N 10 
Transferor of, only entitled to impeach 
S 53N 10a 
—Decree, transfer of S$53N3 
—Defeat or delay creditors, transfer to 
5/5338 53'N 2 
—Defence of, representative capacity, if must be in 
S 53 N 26 
—Dower, transfer for S$53N18 
—English law as to S53N1 
—General principles S53N1 
—Good faith, transferee in S$53N19 
Fact, question of good faith S 53 N22 
—Gratuitous or voluntary transfer bona fide 
Valid S53N6 
Defined S53N6 
Fraudulent, presumption as to S53N6 
—Hindu law, as to S53N4 


—Immovable property — S. 53 restricted toS 53 N 3 


—Inadequate consideration, transfer for S 53 N 6 
Mortgage, for S53N6 
—Indebtedness of transferor S53N6 
—Insolvency, avoidance in S 53 N 30 
—Intent to defeat or delay creditors S53N6 
Fact, question of S$ 53 N 22 
Indications, of S53N6 
Possession with transferor S53N6 

Value of property transferred S53N6 
Presumption as to S53N6 
Test, to determine S53N6 
—Mahomedan law rule of, as to S53N4 
—Motive, immaterial S53N6 
—Movable property, transfer of S53N3 
—Onus of proof as to S 53 N 34 
—Parties to, avoidance by S53N8 
—Partition when $53N5 
—Plea of S 53 N 33 
—Possession with transferor $53N6 
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Fraudulent transfer (contd.) 


—Presumption as to S53N6 
—Relations, transfer to S53N6 
S53N5 


—Relinquishment of rights, when 
—Reserving benefit to transferor, or transfer whether 


fraudulent S53N6 

—S. 53, T. P. Act and S. 23 of Contract Act 
S53N2A 
—S. 53 and S. 128 distinction between S 128 N 2 
—Sham transaction, if S53N5 
—Subsequent creditor, avoidance by S 53N 11 


—Subsequent transferee transfer in froad of 
S 53; S 53 N 2, 31 


Auction-purchaser whether subsequent transferee 
S 53 N 32 

—Suit to avoid 
Cancellation of document, suit for S 51 N 23 
Declaration, bare suit for S 53 N 23 
Frame of, S 53 N 23 
Insolvency Court, leave of S 53 N 28 
Judgment creditor by S 53 N 24 
Land suit for, if S 53 N27 
Leave of Court S53N25 
Limitation S53N35 
Representative, must be S 53 N 24 
—Surrender, when a S53N5 
—Transfer by operation of law, if S53N5 


—Transfer for consideration without reservation of 

benefit, if S53N6 
—Transferee from transferee $53N21 
—Transferee in good faith and for consideration 


protected S53N 16 
—Transfer, what amount to S53N5 
Benami transaction S53N5 
Deed of appointment S53N5 
Mutation,acquiescence in S53N5 
Partition S53N5 
Relinquishment of rights S53N5 
Sham transaction S53N5 
Fraudulent transfer — Transfer what amounts to 
Surrender S53N5 
Wakf S53N5 
—Valid, parties to, between $53N8 
—Void, ipso facto, whether $53N8 
—Voidable $53N8 
—Wakf when S53N5 
Frustration of contract 
—Doctrine — Applicability to transfer S4N4 
Future advances, mortgage to secure S79N3 
—Maximum, expressed S79N5 
Essential S79N5 
— Priority over subsequent mortgage: S79; 
S79N2 


Advances before subsequent mortgage: S 79 N 6 
Exceeding maximum, advance of S79N7 
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Future advances, mortgage to secure — Priority 
over subsequent mortgage (contd.) 
Notice, subsequent mortgagee must have 
S79N8 
Subsequent advances — Meaning of S 79N 6 
—Sale of equity of redemption, advance after 


S79 N 10 

Future property 
—Charge on S$ 100N4 
Operates as an agreement to charge S 100N4 
Contract to transfer S43N2 
—Crops future mortgage of S3N4,S5N7 
—Gift of S 124; S 124N 1,2 
—Mortgage of S3N4;S5N7;S58N 10 
—Pledge of S 58N 10 
—Property, future no property at all S5N5 

— Transfer of 

Contract to transfer, treated as S5N7 
S 43 N2; S 124 N 2; 
Equitable interest if creates $43N2 


Equity treats that as done which ought to be done 
application of the maxim S42N2 
Subsequent transferee for value without notice 


S43N2 

Gift 
—Acceptance of $ 122N7,8 
Death of donee before S 122 
Death of donor before $122N8 
Donee by $122N7 
Express $122N7 
Hindu law S 122 N 20 
Idol gift to S5N3 
On behalf of donee $122N7 
Onerous gift of S 122N7;S 127; 
$127N 1to5 

See also Onerous gift 

Presumption of $122N7 
When to be made S 122 
—Actionable claim of ` §122N6;S123N 14 
—Agreement to give S 122 N2A 
—Attestation S 123; S 123 N 8 
—Cantonment area gift made in $123N11 


—Chapter relating to — If part of Contract Act 


S4N3 
—Charitable purpose, gift for $18N3 
—Competency to give §122N3 
Alien $122N3 
Corporation $122N3 
—Competency to receive S122N4 
—Complete 
Irrevocable S 126 N 16 
When S123N6 
—Conditional S 122N1;S 126N2 
Condition and covenant as to cessation of interest, 
distinguished S31N3 
Onerous gift, distinguished from $127N3 


Topical Index 


Gift — Conditional (contd.) 
Restraining alienation condition subject to 
S10N 14 
Subsequent imposition of condition S 122 N 1 
Transferee without notice if bound by condition 


S31N3 

—Contract gift not S4N3 
—Consideration, transfer for, is not §$122N2 
—Consideration without S 122N2 
Consideration—Meaning of $122N2 
Motive of transfer S122N2 


—Dedication for religious or charitable object 


S 122N 5a 

—Defined S 122 
—Definite purpose $122N5A 
—Donatio mortis causa S 129; S 129N3 
Buddhist law, invalid under S129N4 


Chapter relating to gifts inapplicable 
S 129; S 129 N 3 


Hindu law — Void under S129N4 
Nature of S129N3 
Proof of S129N3 
Suicide, gift in contemplation of S129N3 
—Donee 
Competency $122N4 
Death before acceptance S 122; S 122 N 10 
Right to redeem S9IN11 


Several, non-acceptance by one S 125; S 125 N 1 
Universal donee : See Universal donee 
—Donee's possession under 


Invalid gift 
Adverse to donor S 123, N 10 
—Existing and future property of ` S 124; 
$124N1 
—Existing property must be S 122 N 6; 
$124N1 
—Gift or sale, transaction whether S 122N 16 
—Gift or trust S 122N 15 
—Gift or will document whether S 122N 17 


—Hiba-bil-ewaz, whether S 54N 4; S 128 N 6 
—Hindu Idol — Whether “transfer” 


S5N3 (a) 

—Hindu law as to S 122 N 20 
—How made S 123 
Territories to which Act not extended S 123 N 15 
—lIdol, to S 122 N 5A 
—Immovable property of $123N5 
How made - S 123;8123N1 
Registered instrument by S123; S 123 
N15,6 

—Income of S122N1 
—Insolvency of donor after $128N5 
—Insured property, of S49N3 
—AInvalid—Possession under S 123 N 10 
—Inrevocabie, when S 126N 16 
—Joint donees $122N5 
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Gift (contd.) 
—Joint several persons to 
Joint tenants, transferees, when S45N6 
Quantum of interest of transferees S45N1 


Tenants-in-common, transferees when S 45 N 6 


—Mode of effecting S 123 
—Mortgage gift of $122N6 
—NMovable property, of $122N6 
Delivery of property S 123 N 12 
How made S 123; S 123N1 
—Muhammadan law 5 $123N4 
Oral gift of agricultural land $123N4 
—Muhammadan law, rules of 
Delivery of possession S9N3 
Future property, gift of S 124N3 
Not affected S 129; S 129 N 2,5 
Writing, necessity of S9N3 
—Onerours gift : See Onerous gift 
—Pardenashin lady, by $122N3 


—Part Performance, applicability of 
S 53A N 7; S 123 N9 


—Person, meaning of $122N5 
—Persona designata to S 122N 12 
—Person with limited authority to transfer, by 
S38N6 
—Possession, delivery of 
Buddhist law $123 N2 
Hindu law $123 N2 
Mahommedan law $123N4 
—Public, to $122N5 
—Registered after death of donor $122N8 
—Registrationof S4N7;S 123; S 123 N 1, 5, 6 
Movables S4N7 


Operation of gift not suspended till S 123 N 6 
—Release by mortgagee whether $122N1 
—Relinquishment by a co-parcener, whether 


$122N1 
—Revocation of S 42N 1; S 126; S 126N 1 
After acceptance © 'S123N6 
Agreement of revocation S126N2 
Before registration S 123 N6 
Coercion—On ground of S$ 126N6 
Express, must be S$ 126N 15 
Fraud, on ground of $126N7 
Grounds S 126;S 126N 15 
Hindu law S126N1 
Life insurance policy, conditional assignment of 
S 126 N 2a 
Loss of right of S 126 N 13 
Misrepresentation, on ground of S 126N8 
Mistake on ground of § 126N 11 
Pardanashin woman, gift by S 126N 10 
Restraint on alienation breach of S10N 14 


—Revocation of, for failure of consideration 
S 126 N 5A 
—Sale or gift : See “sale, gift or sale” 


Suit for—Limitation S 126N 12 
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Gift — Sale or gift : See “sale, gift or sale” (contd.) 
Subsequent transfer for consideration 
S42N1 


Transferee for value without notice—Rights of 
S 126; S 126 N 17 


Undue influence, on ground of $126N9 

Who may revoke S 126N 14 

—Services rendered, transfer for S122N2 

—Signature $123N7 

On behalf of donor $123N7 

—Surrender by Hindu widow whether S 128 N 3 

—Suspension of S 126 
Registration, operation whether suspended till 

S 123N6 

Transferee for value without notice—Rights of 

S 126 

—Trust distinguished from S 128N3 

—Unauthorised person, by S43N5 


—Unbom person, to—Void under Hindu law 
S2N10 
—Universal donee : See Universal donee 
—Unlawful object, for S 122 N 13 
—Unregistered instrument, admissibility of 


$123N5 
—Universal gift S$ 128N2 
Surrender by Hindu widow whether S 128 N 3 
—Void—Future property S 124; S 124N 1,2 
Revocable on mere will of donor S 126; 
S126N3 
Unlawful object, for S 122 N 13 
Vague and uncertain object S 122 N 5A 
—Voluntary $122N1 
—wWill of donor, revocable at S 126;5 126N 3 
—wWriting 
Endowment religious and charitable to S 9 N 9 
Necessity of S9N5,6 
Muhammadan law ~ S9N3 
Gift Deed 


—Admissibility compliance with Ss. 68 or 69 


Evidence Act S123N8 
—Proof 
Examination of attesting witnesses, necessity 
$123N 8 
Good faith 
—Defined S41N22;S50N2;S51N8 
—Meaning of S5IN8 


—Ostensible owner transferee from, inS 41 N 21, 22 
—Rent or profits, payment or delivery in 
S 50; S 50N 1,2 
S 41 N21, 22; S 43 N 13; 
S51 N8; S 53N 19 
Person with limited authority transfer by 
S38 N9 


—Transferee in 


Government 


—Agent, notice to S3N 46 
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Government (contd.) 


—Lease, by 
Registration S4N6 
Relief against frofeiture, under-lessee right of 
SIHISNI 
Grant 
—Applicability of Act PreN4 
—Doctrine of election — Extension of S35N5 
—Indefinite period, grant for S8N7 


Period capable of ascertainment—Effect 
S8N7 
—Lease and grant distinction between : See 
“Lease — Grant and lease, distinction between" 
—Maintenance grant : See Maintenance grant 
Grass 


—Meaning of S3N5 
Gratuitous transfer 

—Bona fide S53N6 
—Defined S53N6 
—Fraudulent, presumption as to S53N6 
=O S 122N1 


Gratuitous, transferee 
—Covenant running with land — Enforcement against 


S 40; S40N1 
—Maintenance, right of enforcement against 
S 39;S39N9 
Gross negligence 
—Meaning of S3 N 30;S78N4 
—Mortgagee prior, of S78N4 
All title deeds failure to obtain S78N6 
Evidence of fraud amounting to S78N4 
Failure to obtain title deeds S78N5 
Laches in instituting suit S78N7 
Parting with title deeds S78N5 
—Priority lost by . 878;S78N1,4 
—Question of—if one of Jaw or fact $3N33 


—Title deeds, omission to call for and inspect 


S3N32 
Growing crops 

—Attached to the earth S8N15 

—Bona fide holder under defective title, right of, to 
S51 
—Crops future mortgage of S3 N4; S5N7 
Applicability of Contract Act to S2N4 
Applicability of T. P. Act to S3N4 


—Crops, future, right to, whether right to growing 


crops S3N4 
—Immovable property, whether S3N4; 
S$ 108 (i) N1 

—Legal incident of property S8N 15; 
S 108 (i) N 1 

—Lessee’s right to S 108 (i); S 108 (1) 
N I to3 
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Growing crops (contd.) 


—Meaning of S3N4 
—Right to—Person evicted of S51N21 
—Sales in invitum, pass in S8N3 
Growing grass 
—Attached to the earth S8N15 
—Future grass to be raised right to, whether interest 
in immovable property S3N5 
—Immovable property, growing grass, whether 
S3N5 
—Legal incident of property S8N15 


—Sale of—Whether sale of interest inland S3N5 
Guardian 


—Acceptance of gift by $122N7 
—Authority to transfer S7N7;S38N5 
Appointed by Court guardian S7N7 
De facto guardian S7N7 
De jure guardian S7N7 


—Guardian ad litem 
Appointment of, on deposit of mortgage-money 
S 83 N 16; S 84 N 10 
S 103; S 103 N 2, 5 to 7 
Tender of mortgage money for purposes of 
S 103; S 103 N2,5to7 


—Mortgage by $58 N25 
Personal liability of S68N 11 
—Payment or tender to S60N12 


—Person interested in property guardian if S 41 N 9 


—Redemption by S91N31 
High Court 
—Rules—Power to make S 104; S 104N 1,2 
Hindu female 
—Alienation by 
Persons entitled to dispute S9IN 18 
Transferee, redemption by S9IN18 
—Competency to transfer S7N7 
—Transfer to 
Absolute estate, passing S8N6 


Presumption of conferring limited estateS 8 N 6 


—Transferee from—Interest acquired by S8N9 
—wWidow 
Authority to transfer property 
S7N7;S91N 18 
Lease by S 105 N 20 
Covenant for renewal S111N3 
Death of widow if determines S111 N3 


Maintenance, right of 


Charge whether S39 N 5; S 100 N 30 
Mortgage by S58 N 25 
Nature of S 100 N 30 
Surrender by S91N17 
Gift, surrender whether S 128 N3 
Writing S9N 12 
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Hindu joint family 
—Coparcener 
Authority to transfer undivided share 
S6N2A:S7N7;S44N3 


Interest of, mere possibility whether S6N6 
Mortgage by $58 N 21 
Relinquishment by $122N1 
Transferee from 
Joint possession, right to S44N6 
Liabilities, subject to S44N7 
Rights of S44N6 
—Debts due to 
Assignment of $130N9 
Partition—Effect of S 130N9 
—Father 
Authority to transfer S7N7;S38N5 
Mortgage by $58 N 25 
Redemption, son's right of S91N21 
—Justice person, if S5N3 
—Living Person, if S5N3 
—Manager 
Authority to transfer property S7N7 
S38N5 
Mortgage by S$ 58 N25 
Redemption, right of member to $91 N 22 
Notice to quit by S 106 N 34 
Payment or tender to S60N 12 
—Son 
Interest by birth S91N21 
Redemption, right of S91 N21 
Hindu law 
—Accumulation or income, rule as to S17N4 


—Chapter II of T.P. Act prevails over rule of 


$2N10 
—Charitable purpose illustrative cases S18N4 
—Charities transfer to S1I8N4 


—Class transfer to $2N10;S15N5 
—Condition subsequent validity of, rule as to 

S 28 N 3; S 32N 12 
—Co-parcener : See Hindu joint family — Co-parcener 
—Defeating the provisions of transfer S6N31 
—Donatio mortis causa, void under S$ 129N4 
—Election doctrine of, if inconsistent with S 35 N 3 


—Fraudulent transfer, rule of as to S53N4 
—Gift 

Delivery of possession S 123N2 
Hindu law—Gift 

Revocation of gift under $126N1 

Rules as to S 122N20 
—Immovable property 

Definition of—Applicability of S3N2 

Instances S3N2 
—Improvements, land of another on rule as to 

SSIN1,2 

—Maintenance—Persons entitled to S39N5 
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Hindu law—Gift (contd.) 


—Operation of transfer, rules as to ; S8N6 
—Partition, transferee from coparcener right of 


S44N6 

—Perpetuity—Rule against S14N13 
—Prohibited transfers $ 
Property dedicated to charity S6N2A 
Religious office S6N2A 
—Residence, right of, under S39N5 
—Restraint on alienation, rule as to S10N1 
—Restraint on enjoyment, rule as to SIN4 


—Transfer by person with limited authority — 
Validity of S38N2 
—Transfers prohibited by S6N2A 
—Unborn person—Transfer for benefit of 
$2N10;S13N5;S15N5;S28N3 


—Vested interest if recognized S19N3 
—wWriting, necessity of, for transfer SONI 
Holding over 
—Acceptance of rent S 116;S 116N6 
Assent, acceptance when amount to S 116 N 7 
Legal representative of lessor by S 116; 
S116N5 
Several lessors, acceptance by one S116 N7 
Voluntary, must be S116N6 
—Agreement to the contrary S116N 11 
—Agricultural lease, in case of $ 116.N 1; 
S117N2 
—Assent of lessee, not necessary S116N1 
—Assent of lessor, with S 116;S 116N6 
Acts indicating S116N6 
Clause for enhancement of rent in quit notice, 
indicating S116N8 
Effect of S1I6N1 
Suit for rent for period after determination if 
amount to S116N9 
—Clause for renewal S 105 N 39; S 116N 10 
Lessee's rights S 105 N 36, 39 
Specific performance of S 105 N 39 
—Continuity of possession $116N2 
—Duration of renewal lease S 105 N 38; 


S 116; S 116 N 1, 12 


—Effect of $116;S 116N1 
—English law S116N1 
—Legal representatives of lessee by S116N4 


Determination of lease by death of lessee. in case 

of S116N4 
—Meaning of S1I6N1 
—Notice to quit in case of S 106 N3 
—Possession after determination of lease S 116 N 2 
Continuty of $116N2 
Several lessees, by some only S116N3 
—Possession of tenant holding over without consent 
Adverse whether S116 N 13 
Wrongful S 116N 13 
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Holding over (contd.) 

—Possession under a lease valid for a part of G 
term only, effect of S116N 14 

—Punjab, principle applies to S116N1 

—Renewed lease S 105 N 38; S 116 


Duration of S$ 116;S116N1 
Effect of S116N 12 
Several lessees, holding over by some only 

S$ 116N3 
Terms same on S116 N 12 


—Repudiation of lease on destruction, acceptance of 


rent after S 108 (e) N 6 
—Several lessees by some only S$ 116N3 
—Tenant at will, lessee if becomes S116N1 
House 
—Dwelling house : See Dwelling house 
—Legal incidents of $8;S8N 16 
—Meaning of S44N9 
—Transfer of—Fixtures,'if pass S8N 16 
Idol 
—Dedication to, actionable claim of S 130N 11 
—Dedication to, if transfer S5N3 


SION9;S122N5A 
S5N3;S 122N5A 
S5N3;S124N5A 


—Gift to 
—Juristic person, idol if 
—Living person, idol if 


—Property, capacity to hold S5N3 
—Trust for maintenance of $18N3 
Iladarawara mortgage 

—Incidents of S$98N 10 
Imbedded in earth 

—Meaning of S3N9 
Immovable property 


—Contract for sale of : See Contract for sale 
—Covenant running with land : See Covenant running 


with land 
—Definition of $3 
Exhaustive, definition, if S3N2 


General Clauses Act, definition in, applicability 


of S3N1 
—Enjoyment of—Contract affecting —Enforceability 
of : S40N1 


Right to restrain : See Right to restrain enjoyment 
—Growing crops—Whether immovable property 
S3N4;S 108 (i)N1 
See also Growing crops 


—Growing grass—Whether S3N5 
See also Growing grass 

—Hindu law 
Applicability of definition, givenin S3N2 


Immovable property—What constitutes S 3 N 2 
—Imbedded, in earth — Things attached to —When 
S3N9. 10 


—Instances S3N2 
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Immovable property (contd.) 

—Interest in 
Buyer's charge, whether S 55N 20 
Grass, future right to, whether S3N5 


Growing grass, sale of—Whether sale of an 


interest in land S3N5 

Lease, if S$ 105 N 2,3 
Seller's charge S55.N 12 
Whether immovable property S3N2 
—Jalkar S 106 N 11 


—NMachinery—When immovable property S 3 N 7, 10 
—Obligation imposing restriction of use of 
See (1) Restrictive covenants 
(2) Right to restrain enjoyment 

—Ostensible owner, transfer by : See Ostensible 
owner, transfer by 
—Part performance, application restricted to 

S 53AN8 
—Perpetuity rule against, applies to S14N4 
—Real property—Immovable property, if identical 


with S3N2 

—Standing timber—If immovable property S3 N 3 
See also Standing timber 

—Trading assets of firm S5N4Q) 

—Trees, rooted in earth, whether S3N8 


Implied contracts by mortgagor 
See Mortgagor 
Improvements 


—Absolutely entitled transferee's belief as to S 15 N 9 
—Acquiescence, S. 51, if based on S 51 N 23 


—Bona fide holder under defective title, by S51 
Good faith, transferee in SSIN8 
Remedies of transferee with regard to S51 

—Compensation for 
Co-sharer, right of SSIN5 
Modes of compensating S51N18 
Principles SSINI 


Representative of, transferee claim byS 51 N 17 


Wrongdoer, if can claim S51N25 
—Co-sharer, by SSIN5 
—Court sale—Purchase by S2N6,;S51N6 
—Crops—Transferee, right to S51N21 
—Eviction from property 

Better title, person having by SSIN15 

Transferor by S51N16 
—Hindu Law, rule as to S51N1,2 


—Land, of another on—Principles, governing 


S5IN1 

—Lessee by SSIN9 

—Limited owner, transferee from, by S5IN11 

—Mahomedan Law, rule as to $51N 1,3 

—Meaning of S5SIN7 

—Mortgaged property to S 63A; S 63A N 1 
Auction-purchaser in mortgage decree, by 


S63AN2 
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Improvements — Mortgaged property to (contd.) 


Costs of 
Contract as to S 63A N4 
Interest on S63AN7 
Mortgagee when entitled to S 63A N3 


Mortgagor to pay when 
S 63A; S 63A N 1,3 
Possessory mortgagee's rights to, in Malabar, 


Travancore and Cochin S63AN9 
Persons lible to pay 
Representatives mortgagor's S23AN5 
Reversioner S23AN5 
Principal money, addition to S 63A N6 
Punjab, mortgage in S63AN1 


Purchaser from mortgagee, by S 63A N 2 
Redemption, mortgagor entitled on S23A 
Revaluation, at the time of execution of 


decree 

for redemption S$63AN8 
During continuance of mortgage must be 

S 63AN la 
—Mortgagee, by S 63A 
—Option of evictor $51;S51N18 
—Pendente lite $52N3 
—Permanent tenure, holder, by S5IN9 


—Pre-emption, land subject to transferee of, by 


SS51N12 
—Profits on — Right of transferee to claim as set-off 
S$ 51N 20 
—Remedies of transferee, on eviction S 51 N 18 
—Repairs if S5EN 7 
—Transferee of property SSIN4 


Colourable transaction, person under S 51 N 4 
Defective title conveyed, person if S51 N 4 


Legatee if SS5SIN4 
Meaning of S5IN4 
Representative of benefit of S. 51, if can claim 
S5IN17 
Trespasser if $51N10 
Unregistered transfer, person if SSIN4 
—Trespasser, by S$51N10 
Transferee from S51N10 
—Value of 
Estimated how S1S5SN19 
Market-value — Principles for determination 
S51 N 18, 19 
Income 
—Accumulation of : See Accumulation of income 
—Apportionment of S36 
—Gift of S122N1 
—Legal incident of property S8 
Incumbrances 
—Buyer's duty to pay S55N 17 
—Charge, whether SSTN4 
—Defined S57N4 
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Incumbrances (contd.) 
—Discharge—Mortgagor's covenant to discharge 


previous incumbrances S65 
—Discharge of 

Buyer's duty S55 
Court power to make provision for S. S7 
S57N2 
Amount to be deposited S57: S57 
N7, 11; 12 
Appeal against order S57N 15 
Application to Court S57N 8,9 
Court empowered S57N 16 
Discretion, Court has S57N 16 
In futuro, incumbrance payable SS7N5 
Notice to incumbrancer S57N 13 
Service of SS57N14 
Procedure S 57; S57 N 10 

S. 57 and O. 34, R. 12. C.P.C., compared 
S57N3 
S. 57 and S. 83 compared S57N3 
Suo motu. Court if can act S57N8 
—Discharge to seller's duty $55;S55N8 


—Interest on 


Buyer to pay when S55;S55N17 


Seller's duty to pay $55 
—Recurring liability, if S55N8 
—Sale, free of 

Buyer's rights $55 

Test to determine SS55N 14 


—Sale, subject to 


Buyer's duty S55; S55 N17 
Invalidity of incumbrances, benefit, who gets 
S55N18 

Injunction $ 
—Purchaser with motice of S40N 22 
—Restraining alienation—Grant of S52N 41 
—Runs with the land, whether S 40 N 22 
—Transfer by lessee, to restrain S 108G) N 1 
—wWaste by mortgagor, to restrain 


S66N8 
Insolvency ` 
—Annulment of, effect on forfeiture clauseS' 12 N 12 
—Cessation of interest created on S 12; S 28 

N117S30Ni4 
—Donor of—Universal donee, property in hands of, 
if can be sold S128 N 5 
—Forfeiture of interest on, condition of limita tion as 


to S12 
—Fraudulent transfer, leave of Court, for suit to set 
aside S53 N 28 


—Insolvent, transfer by S6N31;S43N4 
—Legatee of —Forfeiture of, bequest on’ S 12 N3 
—Lease, forfeiture on $111;S 141N15 
—Official Assignee of Receiver : See Official 
Assignee or Receiver ` 
—Partner's—Clause as to forfeiture of interest 
S12N6 
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Insolvency (contd.) 


—Person expecting, transfer by S6N31 
—Preference of one creditor S 53 N 20 
Instrument 

—Definition of S3 


—Registered and unregistered, priority between 
$48 N 8,9 
Insurance 
See also (1) Fire Insurance 
(2) Marine Policy 
—lInsurance money — Application of — Mortgagee 


in possession by S76N 11 
—Life policy, assignment S 130 N 23 
Conditional, validity of S 126N 2A 
—Mortgagee's right to insure $72; S72 N 12 
—Policy life, money due under 
As actionable claim S3N27 


As beneficial interest in movable property 


S3N27 
If debt S3N27 
—Policy, Pledge of, if transfer S5N2 
Insured Property 
—Fire insurance — Transreree's right under 
Policy $49;S49N2 
Insurer 


—Subrogation in favour of 

Neither conveyance nor assignment S 130 N 2 
Interest 
—Accessory to principal S 8 N 18; S 68 N 14 
—Arrears of—Transferee if entitled to $8 


—Arrears of rent on S 105 N 66 
S 108(1) N2 
—Cessation on tender 
Mortgage-dabt, in case of S84N8 
See also Mortgage-money 
Non-mortgage dabt in case of S84N8 


—Immovable property, in : See immovable property 
—Incumbrances, on 


Buyer's duty to pay S55;S55N 17 
Seller's duty to pay S55 
—Legal incident of property $8;S8N18 
—Property interest, in 
Charge is S 100N 19 
Transfer of S8N8 
—Property mortgaged, in S9IN4 
See also, Mortgaged property 
—Restricted in enjoyment to owner 
Heritable right if S6N10 
Instances S6N10 
Intention, test of restriction S6N10 


Maintenance, grant in the lieu of S6N10 
See also, Maintenance grant 

Residence, right of S6N10 

Right based on ownership S6N10 

"Transferability" $6:S6N 1015 
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Interest (contd.) 

—Right to redeem, in S9IN4 
See also : Redemption—Right to redeem 
Interpretation clause 

—Object of 
Involuntary transfer 
—Joint, quantum of interest of transferees S 45 N 8 


S3N1 


—Rules in S. 55, if apply to S55N1 
Joint tenancy 

—Bequest to several persons S45N6 
—English law S45N3 


—Gift to several persons S$ 45N6,S 122N5 
—lJoint tenants, gift to, non-acceptance by one 
S125N1 
Joint transfer 
—Bequest quantum of interest of each S45N1 
—Common fund, consideration paid out of 
S45N2 
—Crown grant, several persons to S45N6 
—Equality of interest of transferees—Presumption of 


3 S45N7 

Rule of evidence S45N7 
—Gift, several persons to 

Joint tenants, transferee when S45N6 

Quantum of interest of transferee S45N1 


Tenants-in-common transferees, when 


S45N6 

—Involuntary transfer—Quantum of interest of 
transferees S45N8 
—Joint tenants, transferees, if S 45 N 3,6 
—Mortgagees, joint S45N5 
—Persons having distinct interests, by S 46 


See also : Transfer by persons having distinct 
interests 

—Quantum of interest, transferees ofS 45; S 45 N 1 

Common fund, when consideration is paid out 


of S45N2 
Separate funds, when consideration is paid out 
of S45N3 
Specified by contract S45N4 


—Separate funds, consideration paid out of 


English law S45N3 
Quantum of interest of transferees S45N3 
Tenants-in-common transferee, if S45N3 


—Tenants-in-common, transferee, whenS 45 N 3, 6 
Judgment-creditor 


—Redemption, right of S91 N 25, 27 
Kanom 
—Forfeiture in case of ` S111 N11 
—Jenmi — Mortgagor S98N7 
—Kanomdar 
Mortgagee S98N7 
Rights of S 58 N 37 
Waste by S11IN11 
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Kanom (contd.) 

—Mortgage, Kanom when S 58 N 37 
—Nature and incidents of S 58 N 37;S98N7 
—Redemption—Right, when arises S6OON5 
—Rights and liabilities of parties S98N7 
—Sale, right of mortgagee S98N7 
—Ubhayapattam, equivalent to S98N7 


Land revenue 
See Revenue 


Lease a 
—Accession to S 108 (d); S 108 (d) N 1 to 4 
See also Accession. : 

Accretion to land S 108 (d) N2 
Determination of lease, delivery of possession 
S 108 (q)N1 
Encroachment by tenant S 108(d) N 3 


Part of leased property becomes S 108 (d) N 4 


—Acquiescence, tenancy by S 105 N 12 
—Actual entry, necessity of $105N5 
—Admission, if created by $105N7 


—Agreement to grant 
Construction of $105 N4 
Covenant running with land, whether . 


S 40 N 13 

` Defence to ejectment suit as S105N4 
Interest in property if creates S 105 N 4; 
me S 107N 15 
Liability under S$ 105N4 


Obligation annexed to ownership 
S 40N 13;S 105 N4 
Persons entering under, use and occupation com- 


S 105 N 4; S 107N15 - 


pensation liability for S 105 N 70 
Possession under S 106N8 
Promise, rights of S105N4 -~ 


Registration Act. definition of lease x 
3 S105N4 


Registration of S 53A N 16; S 107 N-15 
Specific performance of S105N4 
Specific Relief Act, S. 27-A S S3AN 17" 


—Agreement to share produce of land, whether . 

S 105 N 16, 18 
—Agreement varying rent, whether S105N11 
—Agreement varying terms of lease, whether 


S105N11, 
—Agricultural leases 
See Agricultural leases S105N11. 
—Agricultural, purpose for 
Duration of S 106; S 106 N 13 


See also Periodic leases 
Presumption as to 


—Alienation of — Absolute restraint S10- 
See also Restraint on alienation : 
—Assignment of S 108(j) `’ 


See also Lease — Transfer of 
—Attornment : See Attornment 


S 106 N 12, 13 -~ 
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Lease (contd.) 


—Avoidance of 
Defect in property, failure to disclose, on 
S. 108 (a) N 3 
Lessor having no title, on ground of 
S 108 (a) N2 
—Avoidance on destruction of property 
S 108 (e); S 108 (e)N 1 
Default of lessee, destruction by 


S108 (e) N5 

Effeci of repudiation S 108 (e)N 6 
Exercise of option S 108 (e)N 4 

Notice of S 106 N21 
Option of lessee S 108 (e)N 4 
Reasonable time within S 108 (e)N 4 
—Commencement of S 105 N 24; S 110; 
S110N1 

English law S 105 N 24 
Future date from S 105 N 24 


No day mentioned, in case of 
S110; S110N1 


Oral lease S110N1A 
Particular day from S110N 1,2 
—Competency to grant S 105 N 20 to 22 
De facto proprietor $105 N21 


—Computation of time S 110;S 110 N 1, 2 
Presumption as to expiration of lease 


S110N1 

—Concurrent lease S 108 (1) N 10 
—Condition in, breach of forfeiture on S111; 
S111 N13 


See also Forfeiture of lease 


—Consideration for S 105; S 105 N 57 


Forms of S 105 N 57 
Premium S 105 N51 
Rent S 105 N 57 
Service S 105 N 16 
—Contract, necessary for S105N7 
Implied, may be S105N7 


—Contract to lease, distinguished from S 110 N 2 
—Conveyance of interest in fee simple, distinguished 


from S105 N6 
—Corpus of S8N10 
Land, lease of 
Minerals, if included S8N10 
Standing timber, if included S8 N10 


—Covenants in, run with the land, if S 40 N 1, 23 

—Creation of 
Acquiescence by S 105 N12 
Application to grant with endorsement of 
sanction S 105 N 9, 10 
Contract necessary S105N7 
Document emanating from transferee 

S105N9 

Kabuliat, by S105N9 
Payment and acceptance of rent, by S 105 N 8 
Rent note, by S105N9 
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Lease (contd.) 


—Crown, by Pre N 4 
—De facto proprietor, by S 105 N21 
Bona fide S 105 N21 


—Decree or order of Court embodied in S 107 N 13 
Exemption from S. 107, T. P. Act S 107 N 13 


Registration S 107 N 13 
—Deed 
Document emanating from transfereeS 105 N 9 
Kabuliat S105N9 
Registration Act, under S105N9 
Rent-note B S105N9 
Several documents S105N7 
Stamp Act, under S105N9 
—Defined S 105 
—Delivery of possession and oral agreement, by 
S 107 N 1, 8,9 
Constructive possession, delivery of 
S107N9 
—Destruction of leased property S 108 (e); 
S108 (e)N 1 
Avoidance of lease, on S 108 (e); 
S 108 (e) N 1,4,5 
English law S 108 (e)N 1 
Extent of damage, necessary S 108 (e) N3 
Flood by S 108 (e) N 2 
Option, lessee's to avoid lease S 108 (e) N 4 


Wrongful act or default of lessee, by 

S$ 108 (e)N 5 
—Determination of : See Determination of lease 
—Determination — Special rights of financial 
institutions S 111 N 23B 
—Devise, lease by S111N1 
—Duration of : See Duration of lease 
—Encroachment by lessee S 105 N 81; S 108 (d) 


N3 
Absolute title by prescription S 108 (d) N 3 
Additional rent, for S 108 (d) N3 
Landlord's land, on S 108 (d) N3 


Lessee to deliver possession on determination 


of lease S 108 (q) N1 
Lessor's right to S 108 (d) N3 
Presumption as to S 108 (d) N3 
Third person's land on S 108 (d) N3 
—Escheat, in case of $105 N6 
—Essentials of S 105 N2 
Fixed period, lease for S 106 N3 
Determination of S 106 N3 
—Fixtures, removal lessee's S 108 (h) 


—Forfeiture of : See Forfeiture of lease. 
—Government by $105 N 1; S 106 N 47 
Applicability of S. 107, T. P. Act 
S 107 N 12 
Registration of S4N6 
—Grant and lease, distinction between 
S 105 N 14A 
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Lease (contd.) 
—Heritable S 105 N 72; S 106 N 16, 17; 
S 108 (c) N 6 
Construction, rule of S 105 N 72 
Life-lease for, not S 105 N 72; S 108 G) N 1 
Tenancy at will, whether S 105 N 32, 72; 
S 111 N 24 
—Hindu widow, by S 105 N 20 
—How made S 107 
—Indefinite period, for S 105 N 25, 26 


—Interest in immovable property, lease if 


$ S105N3 

—Invalid — Possessi¢n under S 108 N 18 

—Kabuliat, whether S105N9 

—Lease before T. P. Act S$ 105N1 

—Lease not governed by T. P. Act S$ 105N2 
—Licence 

Compared with S 105 N 13 


Test to determine, lease or licence: S 105 N 14 
—Life, lease for S 105 N34;S 111 N6 


Certain time S 105 N 25 
Determination: of S1lIN6 
Heritable, not S 105 N 62 


Lease entitling lessee to hold as long as he 
pays rent or as long as he may wish 

S 105 N 27 
Notice to quiaxn case of S$ 106N4 
Possession of tegal representative, nature of 


i S 105 N 80a 
Registration ' S 105 N 34 
Tenancy at will S 105 N 32 
Term excee‘ling one year, for $107N5 


—Maintenance grant, whether 
—RManufacturing purpose, for 


S 105 N 57; 58, 68 


See also Periodic leases, 
Duration of S 106; S 106 N 13 
Presumption as to S 106 N 12, 13 
—Merger of — Lessee dying without any heirs 
S$ 105N6 
—Minerals, if included in lease of land S8N10 
—Minor Ta ` 
Lease by S 105 N 20, 22 
Lease in favour of S 105 N 22 
—Mode of effecting S 107 
Decree or order of Court, lease embodied in 
i S 107 N 13 
Lessor and lessee to execute S 107; 
S 107 N 10 


Oral agreement accompanied by delivery of 
possession by S107;S107N1,9 
Punjab, law in S107N2 
Registered instrument, by S 107;S 107N 1 
Term exceeding one year, lease for 
S 107; S 107N 1,5 
S 105 N 8; 
S 107;S107N 1,4 


Year to year lease form 
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Lease — Mode of effecting (contd.) 
Yearly rent, lease reserving S 107; 
S107N1.6 
—Mortgage, distinguished from S105N6 


—Mortgagee in possession, by — Power to lease 
S 52 N 39; S 76N 6 


Whether lease or mortgage S 105 N 59 
—Mortgage of 
Privity, mortgagee and lessor, between 
S76N8 


Renewal of : See Renewal of lease mortgaged 
Surrender by, lessee effect of 
S7IN5;S111N8 
—Mortgagor by S 52 N 39; S 65A 
See also Mortgagor — Lease by. 
—Municipality, by S 105 N 1; S 106 N 48 
—Non-transferable property, of S 105 N 23 
Lease of transferable and non-transferable 


property S 105 N 23 
—Non- transferable, when S 6 N 37; S 108 (j) 
N3, 10 

—Occupation as lodger S 105 N 15 
—Occupation as servant S 105 N 16 
—Operation of transfer on S8N8 
—Oral, commencement of S11ON1A 


—Ownership transferred, transaction whether 
S$ 105N6 
—Part performance, applicability of 
S 53A N 6; S 105 N 4, 39; S 107 N 14 
—Payment and acceptance of rent, by 


Evidence of lease S105N8 
Invalid lease, possession under S 106 N 18 
Tenancy by S105N8 
Void lease under S 105 N 8, 19, 20 
—Pendente lite S$ 52N 39 
—Periodic leases S$ 52N 39 


See also Periodic leases. 
—Permanent 
See also Permanent lease. 
—Personal right of enjoyment, whether 
S 105 N 2,3 
—Personal right to possession $105N3 
—Possession of lessee — Adverse, whether 
S 105 N 79, 80, 82, 84 


S 105 N 41 to 56 


—Possession, right to S$ 105N5 
Exclusive $105N5 
—Premium S 105 N 57, 58 
Consideration for lease S 105 N 57 
Defined S 105 N 58 
Lessee to pay or tender S 108 (1) 
Money due as S 105 N 58 
Money only as S 105 N 58 


Refund, lessee whether entitled to 

S 105 N 58; S 108 (a) N2 
Rent, distinguished from S 105 N 58 
Unpaid, no lien for S 105 N 58 
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Lease (contd.) 

—Prescription, acquistion of tenancy by S 105 N 84 
—Principles, governing applicability of S105 N 1 
—Provincial Government power to exempt from 


formalities S107N11 
—Re-entry — Provision for 

Absence of S10N5 

Assignment in breach of covenant against aliena- 

tion S10N 17 

Benefit of lessor S10N 13 

Necessary $108 G)N1 


—Re-entry, right of : See Re-entry, right of 

—Registration of S4N6;S 107 
Agreement to lease of S 107 N 15 
Decree or order of Court, lease embodied in 


S 107 N 13 
Life-lease for S 105 N 34° 
Non-registration — Effect of S$107N7 
Period of lease, dependent on S107N1 
Permanent lease S106N5 
Tenancy at will S 105 N 32 
The Punjab, law in $107N2 


Unregistered instrument, admissibility of 
$107N9 
Validity of lease created by oral agreement when 
registration is necessary S107N8 
—Renewal of — Not transfer of property 
A S5N4(h) 
—Renewal of : See Renewal of lease 
—Rent-note, whether 
—Repairs 
Expenses, lessee when to deduct or recover 
S 108 (f) N 1 to3 


S10SN9 


Lessee's liability S 108 (m) N 1 
Lessor when bound to do S108 (AN1 
See also Repairs. 
—Rescission of S 108 b) N3 
—Right to enjoy $105N5 
Enjoyment 
Meaning of S105N5 
Nature of S105N5 
Possession, right to, included S105N5 
—Sale, distinguished from S105N6 
—Sale transaction whether S54N 11 
—Service grant S 105 N 69 


See also Service grants 
—Standing timber, lease of land if includes 


S8N10 
—Surrender of : See Surrender of lease 
—Tenancy at will, whether S 105 N 32; 
S111N24 
See also Tenancy at will 
—Tenancy by acquiescence S 105 N 12 


—Tenancy by payment and acceptance of rent 
S105N8 


—Tenant by sufferance S 105 N 37 


Topical Index 


Lease — Tenant by sufferance (contd.) 


See also Tenant by sufferance 
—Term exceeding one year 


Defined S 107N5 
Life, lease for S107N5 
— Term of, determination of §107N3 


—Term of one year or less for — Mode of effecting 
S 107; S 107 N 1,9 

—Term of years for — Determination of S 111 N2 

—Term of — Agreement varying, whether lease 


$105 N 11 
—Transfer by operation of law, forfeiture on 
S12N8 
—Transfer of — Covenant against alienation — 
Re-entry SON8 
—Transfer, lessee's right to S 108 (j) 
See also Lease, transfer of 
—Transferable S 108 (c) N 6; 
S 108 Gj); S 108 G) N 1 
Agricultural lease S108 G)N9 
—Trespasser by S 105 N 20 
—Unauthorised person by S 105 N 20 
—Uncertain 
Duration of S 108 (i) N2 
Void for being S 105 N 25, 26 
—Unregistered 
Admissibility of S 195N 19;S 107N9 
When registration necessary S$3N 20 
—Use and occupation, compensation for 
S 105 N 70 


See also Use and occupation, compensation for 
—Usufruct of property, transfer of, whether 


S105N5 
—Usufructuary mortgage 
Lease for a premium, distinguished from 
S 105 N 67 
Lease or mortgage, transaction whether 
f S 105 N 67 
—Void S 105 N 19 to 22 


Ejectment suit, defences open to lessee 
, $1405 N19 
Fixtures, removal of “taug (h) N 6 
Lessee, right of S 105N 19 
Liability for rent, under S 105 N 19 
Payment and acceptance of rent — Effect of 
S 15 N 8, 19, 20 
Payment and acceptance of rent, tenancy by 


S105N8 

Possession under D 
Effect S 105 N 19 
If adverse S 105 N 82 


Rent liability, in S 108(1) N 12 
Rights and liabilities of lessee under 


S105N19 
Tenancy, creation of ` S 105N 19 
Uncertainty for S 105 N 25, 26 
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Lease — Void (contd.) 


Use and occupation liability for S 105 N 70 
—wWho can grant S 107 N 20 to 22 
—Will, lease by S$ 105N7 
—Writing, necessity of S9N5,6 
—Yearly rent, reserving S 106 N 15 

Meaning of S107N6 

Registered instrument necessary S 107 

$107N1 
—Year to year, from $105 N31 

See also Periodie leases 

—Zamindari lands, tenants of S 105 N75 


Lease, transfer of d 
—Absolute transfer S 108 (j); S 108 G) N 1,2 
—Apportionment, principle of applicability ; 

S 


36N 2 

—Assignee 
Lessee's rights, against S108 G) N7 
Liabilities of S 108 (j) N4 
Extent of S108 G) N4 
Invalid assignment S$ 108 Gj) N4 
Several assignees S 108 G) N4 
Rights of _ S 108 G) N3 
—Condition restraining, breach of S10N 13 
Determination of lease S10N 13 
What constitutes S111 N 13 
—Consent of lessor;condition of S108 (Gj) N1 
—Covenant against d.uenation S 108 G)N1 


See also Covenant not to assign or alienate 


Re-entry, condition for S108 G)N1 
Runs with the land, if S 40 N 25 
Transfer, in britach of S 10N 17; 
S108 (j)N1 

—Denial of title by lessee, after S111N14 


—Determination of lease — Effect on 


S$ 108 G) N1 

—Injunction to restrain $108G)N1 
—Lessee's right to transfer S 108 (j); 
S108 (j)N 1 

—Liability of lessee after S 108 G)N6 
—Non-transferable leases S 108 (j) N 8. 10 
—Partial interest, transfer of S 10N 12; 
S$ 108 @N5 


—Privity of contract, assignee and lessor, 
between S 108 (Gj) N4 
—Privity of estate, assignee and lessor, between 

S 108 (j) N 2, 4,5 
—Retrospective, S. 108 (j) whether 


S 108 Gj) N 10 
—Several assignees, liability of each 
S 108 Gj) N4 
—Sub-lease S 108 (j); S 108 G) N 1.5 
See also Sub-lease 
Legacy 


—Acceleration of subsequent interest, on failure 
of prior S27N1 
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Legacy (contd.) 
—Bequest to persons as shall be surviving at some 
period not exactly specified S24N1 
—Cessation of interest created, condition as to 
S31N1 
—Chance of obtaining property S6N3 
»  §.43, applicability, to transfer of S6N7 
Transfer of $6;S6N5 
—Charities to, rule against perpetuity, applic- 
ability of S$ 18N2 
—Class to $125N1 
Ascertainment of members S15N4 
Failure with regard to some SI5N1 
—Conditional 
Condition subsequent, bequest with S28N 1 
Immoral condition S25N1 
Impossible condition S25N1 
On performance of an act S33N1 
Opposed to public policy, condition 
S25N1 
Substantial compliance with condition precedent 
S26N1 
—Condition subsequent — Strict fulfilment of 
S29N1 
—Contingent 
Class, to $22N1 
Interest in S21N1 
No time fixed, for happening of contingency 
S23N1 
—Endeavour to transfer — Illustrative cases of 
S12N7 
—Forfeiture of, on insolvency of legatee 
$12N3 
—Joint 
Joint tenancy, when arises S45N6 
Quantum of interest of each S45N1 
Tenants-in-common, transferee when 
S45N6 
—Legatee 
Residuary — Doctrine of election, applicabil- 
ity to S35N2 
Specific doctrine of election, applicability to 
S35N2 
Transferee, legatee whether within S51 
S5IN4 
—Onerous bequest $127N1 
—Performance of act, condition as to Prevented by 
fraud S34N1 
—Perpetuity, rule against S14N1 


See also Perpetuity — Rule against 
—Prior and subsequent — Prior falling under S. 113 


or S. 114, Succession Act — Effect S16N1 
—Ulterior invalid, effect on prior S30N1 
—Unbom person, in favour of S13N1 
—Vested interest, in S19N1 
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Legal and equitable estates SSN6 
—Indian law SS5N6 
Legal incidents of property $8 
—Arrears of interest $8 
—Aittached to the earth, things S8N15 
—Buildings S8NS5 
—Burden attached to property S8N11 
—Defined S8N11 
—Easements annexed $8 
See also Easement 
—English law S8N1 
—Essentials of S8N il 
—Grass S8N15 
—Growing crops S$ 8N 15; S 108 (i) N 1 
—House, incident of S8N 16 
—Income from property 88 
—InstancesS 8 N 19 
—Interest $8;S8N18 
Prior to date of transfer S8N18 
—tLand — Buildings on S8N15 


—Machinery, incidents of 88 


—NMortgagee power of, to sell S69N6 
—Pass to transferee S8N2 

English law S8N2 

Execution sale on S8N3 

Principle underlying S8N2 
—Proprietary right, distinct from S8N1i 
—Rent and profits S8 
—Securities for debt or actionable claim S8 
—Standing timber S8N15 
— Transfer of — Effect S8N 12 
—Trees S8N15 
Lekha mukhi mortgage $58 N 37a 
Lessee 


—Adverse possession by S 105 N 79, 80, 82, 84; 
S 108 (d) N 3; S 111 N 17 
During tenancy S 105 N79 
—Assignee from 


Covenant for renewal enforcement of 


S 105 N 36 
Lessee's rights against S$ 108 Gj) N7 
Liabilities of S 108 Gj) N4 
Mortgagee, whether S 105 N 36 
Noice to quit S108 (Gj) N3 


Relief against forfeiture, if can claim 


S1l4N4 

Rights of S 108 (1) N3 
Under-lessee S40N1 
—Attornment by, whether necessary S109N7 


—Bona fide payment of rent to lessor, after transfer 
S 50N 1 to3;S 109; S 109N7 
—Co-lessee — Notice to quit to S 106 N 37 
—Co-owner from, partition, right of S44N5 
—Court of wards of, right to assign interest 
$6 
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Lessee (contd.) 
—Death of 


Heritability of lease S 105 N 72 

When determined S 111 N6, 24 
—Defined S105 
—Denial of title by 

Estoppel S 105 N79; S 111 N 17 


Forfeiture on $111;S 111 N 14 
See also Forfeiture of lease 
—Dispossession of — Third person by, adverse 


possession against lessor S 105 N 83 
—Ejectment from part of holding S$ 109N5 
—Encroachment by S 108 (d) N3 
Absolute title by prescription S 108 (d) N3 
Additional rent for S 108 (d) N 3 


Delivery of possession on determination of 


lease S 108 (q) N 1 
Landlord's land, on S 108 (d) N3 
Nature of possession S 105 N 81 
Presumption as to S 108 (d) N3 


Restoration of possession on expiry of lease 
S 108 (d) N 3 
Third person's land on S 108 (d) N 3 
—Estoppel, denying title of landlord 
S 105 N 79, 85; S 111 N 17 


—Execution sale — Right to apply to set aside 


$105N3 

—Heirs of — Notice to quit to S 106 N 37 

—Holding over t S116 
See also Holding over 

—Improvements by t SSIN9 


—Insolvency, forfeiture on S111;S111N5 


—Joint lessees. 


Denial of title by one S111N 14 
Holding over by some only S116N3 
Surrender by one SHINS 
—Legal representatives of 
Holding over by S116N4 
Possession of, after determination of lease 
S16N4 
—Marshalling, right of ' =“ S8IN6 
—Mortgage by — Landlord's ri i to redeem 
S91 N13 


—Mortgaged porperty, of : See Mortgage property 
—Notice to make good defect caused by 
S 108 (m); S 108 (m) N 6 


—Notice to quit, by S 106 N 22 
See also Notice to quit 

—Notice to transfer by lessor of S 109N7 
Payment of rent to lessor after S 109 N7 


—Option to avoid lease on destruction of property 
S 108 (e); S 108 (e)N 1.4.5 
—Option to determine lease S 110; S H0N4 
—Option to hold, lessor or his transferee liable 
S 109; S 109N 6 
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Lessee (contd.) 
—Possession of 
Adverse, whether S 105 N 80; S 111 N 17, 
S 116N 13 
Determination of lease, after S$ 111N27 
Wrongful, when S116N 13 
Invalid lease under S 106 N 18 
Wrongful when S$ 111N27 
—Rescission of lease on non-delivery 
S 108 b) N 3 
—Redemption, right of S91N 12 
—Right of 1 
Void lease, lessee uraer S 105N 19 
Whether immovable property S3N2 
—Sub-lease, right to grant S1ISN1 
—Waste by S 108 (0) N7 
Permissive S 108 (m) N 1 
Voluntary S 108 (m) N 1; S 108 
Lessee, rights and liabilities of S108N1 
—Accession, right to S108 (d)N1 
—Agricultural lease - S17N2 


Delivery of possession on determination 
A S108 (q)N 1 
—Assignment of lease, liability after 
S108 G)N6 
—Avoidance of lease on destruction of property 
f S 108 (e); S 108 (e) N 1, 4,5 
Effect of repudiation S 108 (e)N 6 
—Compensation for fixtures right to 
S 108 h) N4 


—Compensation under Land Acquisition Act, right 
to S108N1 
—Default of lessee, destruction of property by 
S 108 (e)N5 
—Delivery of possession on determination of lease 
S 108 (q); S 108 (q)N1 


Contract to the contrary S 108 (q)N1 
Failure to, liability for S 108 (q)N1 
Several lessees S 108(q)N1 
Special legislation S 108 (q) N2 
Vacant possession on destructionof property 
S 108 (e)N 6 
—Destruction of leased 


property, on 
S 108 (e); S 108 (e) N 1 to 6 
—Disclosure of facts increasing value of interest 
S 108 (k); S 108 k) N1 
—Diversion to different purpose, liability for 
S 108 (0) N 8 
—Encroachment 
Lessee to deliver possession on determination of 
lease S 108 (d) N 3; S 108 (q)N 1 
Rights in respect of- S 108 (d) N3 
—Encroachment on lessor's rights, to give notice of 
S 108 (n); S 108(n) N 1 


—Fire, injury to property by S 108 (m) N 4 
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Lessee, rights and liabilities of (contd.) 
—Fixtures — Removal of S 108 (h); 
S 108 (h) N 2; S 108 (0) N 4 
Contract to contrary S108 (h) N8 
English law S 108 (h) N2 
Time for S 108 (h); S 108 (h) N 3 
Trees planted S 108 (h) N2 
Usage to the contrary S 108 (h) N 8 
Void lease S 108 (h) N 6 


—Growing crops, rightto S 108 (i); S 108 (i) N 1 
Default lessee's, lease determined by 


S 108 (i) N3 

English law S 108 (i) N 1 
Uncertain duration, lease must be of 

S 108 (i) N2 


—Interference with lessor’s rights, to give notice of 
S 108 (n); S 108 (n) NI 
—Inesistible force, change in property by 
S 108 (m); S 108 (m) N 4 
—Land Acquisition Act, compensation under right to 
S108 (hy) N7 
—RMines and quarries, not to work ` S 108 (0) N 6 
—Option to avoid lease on destruction of property 
S 108 (e)N4 
—Payments made on behalf of lessor, deduction of 
S 108 (g); S 108 (g) N 1 to 4 


Condition for S108 (g)N 1 
Damages and reimbursement, lessee's right 
S 108 (g)N1 
English law S 108 (g)N 1 
Lessors must be bound to make payment 
S 108 (g) N2 
Revenue, payment of S 108 (g)N 2 
Undertaking to pay by lessee ~ S 108 (g) N 4 
—Permanent injury or destruction, act causing not to 
commit S 108 (0) N7 


—Permanent structures, not to erect 
S 108 (p); S 108 (p) N 1 


Agricultural purpose, lease for S 108 (p); 
S 108 (p) N 1 
Building purposes, lease for S108 (p) N1 


—Preserve property in good condition 
S 108 (m); S 108 (m) N 2 
Contract to contrary S 108 (m)N7 
—Proceedings to recover property, to give notice of 
S 108 (n); S 108 (n) N 1 
—Rent to pay or tender S 108 (1) 
—Repairs 
Expenses of, to deduct or recover 
S 108 (f); S 108 (f) N 1,2 
Contract against S 108 (f) N3 
Liability for S 108 () N 1; S 108 (m) N 1 
Third person's liability to, for non-repairs 
S 108 (m) N 8 
S 108 (m) 
S108 G)N7 


—Restore property in good condition 
—Sub-lessee, rights against 
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Lessee, rights and liabilities of (contd.) 

—Timber, not to fell and sell S 108 (0) 
—Transfer, right to S 108 (j) 


See also Lease, transfer of 
—Trees, cutting of S 108 (h) N 2; S 108 (0) N 4 
Belonging to lessor S 108 (0) N 4,5 


—Use of property S 108 (0) 
Different from purpose of lease 

Illustrative cases S 108 (0) N 3 

Lessee not to make S 108 (0); 

S 108 (0) N 1,3 

Reasonable use S 108 (0) N2 

—Waste not to commit S 108 (o); 

S 108 (0) N 1,7 

Permissive S 108 (m) N 1 

Voluntary S 108 (m) N 1 

—Wear and tear, not liable for S 108 (m); 

S 108 (m) N3 


Lessor 

—Adverse possession, against 
—Agent of—Payment or tender to 
—Cesser of interest of—Effect 
—Consent for transfer, condition of 


S 105 N 79 to 84 
S 108 ()N6 
S111;S111N5 


S$ 108 G)N1 
—Death of—Determination of lease, by P 
S 111 N 5, 6, 24 


—Defined S 105 

—Ejectment from part of holding by S109N5 

—Estoppel of S 105 N 20 
Denying permanent tenancy from 

S 105 N 55 


—Joint lessors 
Acceptance of rent by one, from tenant holding 


over S116N7 
Apportionment of rent S108 (1) N6 
Determination of lease by one S111 N26 
Ejectment suit by one S 106 N 34 
Notice to quit by one S 106 N 34 
Payment of rent to one S108 (1)N6 
Share of rent, right of one to sue for 
S 106 N 34 
Suit for entire rent by one S108 (1) N6 


Surrender to one S 108 (q) N 1;S111 N8 
—Legal representative of—Meaning of S116N5 
—Liabilities of 

Continue notwithstanding transfer 

S 109; S 109 N 2 

Election by lessee to hold transferee liable 

S109N6 

—Notice to quit after transfer of interest 
S 106 N 35; S 109 N 4 
—Payment or tender of rent to S$ 108 (1) N6 
—Transfer of property leased S 109 
Apportionment of renton S 109; S 109 N 10 
Bona fide payment of rent by lessee in i ignorance 
of S 109; S 109 N 7 


Topical Index 


Lessor — Transfer of property leased (contd.) 


Entire property of, whether necessary for 
application of S 109; S 109 N 4 


Lease of reversion, whether S109N4 
Mortgage whether S109N4 
Notice to lessee, of S109N7 
Notice to quit by lessor after S109N4 
Part of property of ` S109N4 
S. 37 and S. 109 compared $109N2 


Surrender acceptance by lessor after 

3 S109N4 
Transferee, right of I S109;S109N4,5 
—Transferee from 


Advance by tenant, binding on when 


SS5SON3 

Advance rent payable in — Bond by agreement 
S$ 109N8 

Agricultural lease, in case of, $109N2 
Arrears of rent, not entitled to S 109; 
S109N9 

Attormment, whether necessary S$ 109N7 


Covenant for renewal enforceable against 


S 105 N 36 

Covenant running with the land, rights under pass, 

to S109N5 
See also Covenant running with the land 

Ejectment, right of S$ 109N5 

Forfeiture, enforcement by* S 109N 4; 

S 111 N 19; S 114 N3 

Relief against forfeiture in S114N3 

Lessor includes S114N3 

Liabilities of English law S109N2 


Liabilities under lease, subject to if lessee 
elects S 109; S 109 N 2, 6 
Notice to quit by S 106 N 35; S 109 N 4 


Operation of law, transfer by S109N2 

Part of property of S109N4 
Rights and liabilities S 6N 8; S 109; 
S109N4,5 

Agricultural lease in case of S109N2 
Principle underlying S109N2 
Re-entry right of, it passes to S6N8 
Surrender, acceptance by S109N4 

Valid transfer must be S109N3 

S 108; S 108N 1 

—Agricultural lease SII7N2 
—Defect in property, to disclose S 108 (a); 


< 108 (a) N 1 
Breach of obligation 
Effect of S 108 (a) N3 
Fraudulent, whether S 108 (a) N4 
Intended use, defect with reference to 
S 108 (a)N1 


Latent defects S108 (a)N 1 
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Lessor — Defect in property, to disclose (contd.) 
Nature and condition of property, as to 


S 108 (a) N2 

Warranty of fitness S 108 (a)N1 
—Defect in title, disclosure of S 108 (a) N2 
—Delivery of possession S 108 (b) 
Contract to the contrary S 108 (b) N 4 
Failure to give—Effect S 108 (b) N3 
Lessee's right to sue for S 108 (b) N3 
Lessor not in possession S108 (6) N1 
Nature of S 108 (b) N1 
Onus to prove S108 (b)N1 


Rescission of con‘.act on non-delivery 


S 108 (b) N 3 

Request lessee's, at S 108 (b) N 2 

Statutory obligation S 108 (b) N 1 
—Encroachment, benefit of, right to 

S 108 b) N3 


—Entry on property for inspection, right of 
S 101 (m); S 108 (m) N 5 
—Payments by lessee—Liability in respect of 
S 108 (g); S 108 (g) N 1 to 4 


—Quiet enjoyment, covenant for S 108 (c); 
$108 (c)N 1 
Benefit of runs with land S 108 (c); 
S 108 (c)N 6 
Breach of S 108 (c)N 2 
Remedies of lessee S 108 (c)N 8 
Condition precedent to S108 (c)N1 
Covenant for title, not included 
S 108 (c)N 2 
Duration of £ S108 (c)N 1 
English law S 108 (c)N1 
Interruption 
Meaning of S 108 (c)N 2 
Paramount title, holder by S 108 (c) N3 
Trespasser, by S 108 (c)N 4 
Part of contract of lease S 108 (c)N 5 
—Repairs, liability for S108 (f)N 1 
—Tortious or unlawful eviction against 
S 108 (e)N 1 
Trespass no dutý to protect against 
S 108 (n) N 1 
—Trespasser, lessor's right to sue S 108 (c)N4 
Licence 
—Ejectment suit, defence of S 105 N 13 
—Lease j 
Compared with S 105 N 13 
Test to determine, lease or licence 
S 105 N 14 
—Licence, rights of S 105 N 13 
—Maintenance grant, whether S 105 N 68 
—Market rights S 105 N 17 
—Occupation as lodger § 105 N 15 
—Occupation as servant S 105 N 16 
—Re-entry by force $105 N71 
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Licence (contd.) 
—Revocation of S 105 N 13 
—Service as consideration of S 105 N 63 
Lien 
—Charge, distinguished from $100N2 
—Equitable S$ 100N2 
—Judicial S$ 100N2 
—Meaning of S$ 100N2 
—Rights in case of S100N2 
Life estate 
—Alienation of restraint on $10N 1; 
S11N 12 
—Death of holder, lease determined by 
S111N5,6 
—Forfeiture of 
Attempt to transfer on—English law 
$12N2 
Insolvency on — English law S12N2 
—Gift over condition of $28N5 
—Grant for indefinite period S8N7 
—Mahomedan law, under S$ 19N2;S21N2 
—NMaintenance grant S8N5 
—Mortgage by holder of $58 N 25 
—Redemption by holder of S9INIS 


—Restraint on alienation—Validity of 
S10N1;S11N 12 
—Transferee—Redemption after death of holder of 


life estate S91N15 
Limitation of estate 
—Annexed to property, restraining alienation 
S10N4 
—Condition and limitation distinguished 
S10N5 
—Forfeiture of interest 
Attempt to transfer on $12 
Insolvency on S12 


—Married woman, restraint on anticipation 


$10 
See also Restraint on anticipation 
——Meaning of $12N5 
—Restraining alienation absolute $10 
Limited interest 
—Mortgagee, foreclosure or sale by 
S$ 67N22A 
Limited owner 
—Improvements by transferee from SSINII 
Limited power of transfer 
See Transfer by person with limited 
authority 
Lis pendens 
—Administrative suit $52N 17 
—Arbitration award — Passing of 
transfer after S52N8A 
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Lis pendens (contd.) 
—Assent, transfer with or other party 
$ 52.N 35 
—Assets of deceased, recovery of money from, suit 
for S 52 N 64 
—Auction sale by executing Court S52N31 
S52N6 


—Bona fide purchaser 
—Charge created by decree—Transferee, applicabil- 
ity of doctrine of S 100 N 28 
—Charge created by decree — Transfer during 
pendency cf suit- before decree S 52N 6a 
—Co-defendants applicability to S52 N 37 
—Collector, acting under S. 43, Madras Marumakka- 
thayam Act (XXII of 1933) — Proceedings before 


S$52N9 
—Collusive suit S$ 52N 13 
—Commencement of lis S 52 N 10,12 - 


—Compromise decree or order, transferee if bound 
by $52 N 38 

—Contentious suit S 52N 13 

—Co-operative court — Proceedings before 


S52N9 

—Court pending before S52N9 
Foreign Court S52N9 
Jurisdiction, Court without S52N9 


Registrar of Co-operative Societies, pro- 


ceeding before S52N9 
Revenue Court S52N9 
—Crown grants S52N5 
—Declaration of title S 52N 26 
—Deeree or order 
Passed in suit or proceedings S 52 N38 
Transfer by or in execution of S52 N31 


—Doctrine is of expediency and not based on notice 


S52N3 

—Doctrine of S52N1 
—Duration of S 52N 11, 12 
Mortgage suit in S52N18 
—English law S52N1 
—Foreign Court, proceedings before S52N9 


—Government dues — Recovery of—Compulsory 


sale $52 N 32 
—Government dues sale for recovery of. if affected by 

S 52N 32 
—Government grants S52N4 


—Immovable property, right, directly and specifically 


in question $52N 14 
—Improvements, pendente lite S52N3 
—Lease, pendente lite $52N 39 
—Misdescription of property S$52N 14 


—Misdescription of property — Amendment substi- 

tuting property transferred $52N 14 
—NMortgagee, decree—Sale in execution S 52 N 31 
—NMortgagee, sale by, under power of sale, if affected 


by S 69.N 25 
—NMoveable property, doctrine, applicability to 
S$ 52N 15 
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Lis pendens (contd.) 


—Notice 
Lis pendens, as S3 N48 
Lis pendens, if based on S52N1 
—Ostensible owner, transfer by, after institution of 


suit by real owner S41N 16 
—Otherwise dealt with property S52 .N 27 
—Partition proceedings S52N9, 19 
—Party to the suit 3 S 52N 36 
—Pendency of suit or proceedings S52 
Active prosecution S52N8 
Commencement of S 52; S 52 N 10, 12 
Duration of lis i $52;S52N 11 
Proceeding, duration of S 52N 12 
— Permanent injunction S 52 N 20A 
—Permission of Court, transfer by S52 N3,4 
—Personal relief, suit for S52N 14 
—Pre-emption S52N21 
—Pre-existing rights, if affected S52N7 
—Principle, applicability of S 52N 27 
—Proceeding 
Commencement of S52.N 12 
Duration of lis $52N 12 
—Proceedings operating as 
Administration suit S 52N 17 


Contribution under S. 82, T. P. Act, suit for 


S 52N 18 

Declaration of title suit for S 52N 26 
Maintenance suit for S 52 N 20 
Charge not claimed S 52 N 20 
Mortgage suit S 52N 18; S 60 N 54 
Partition, suit for S 52N 19 
Pre-emption suit S52N21 
Rent, suit for S 52N 14 


Specific performance of contract, suit for 


S 52 N 24 
Trust deed, cancellation of suit for 
S 52 N23 
Will, suit for establishing S 52 N22 
Winding up proceedings S52N25 
—Repgistration of S52 N43 
—Res judicata 
Lis pendens, extension of S52N1 
Lis pendens if prevails against S52N4 
—Revenue authorities 
Proceedings before $52N9 
—Revenue Court proceedings before S52N9 


Right directly and specifically in question 


S 52N 14 
Beginning of suit, if must be frora 
S 52N 14 
—Rights existing before suit S52N7 
—Sale under S, 88, Cr. P. C. if affected by 
S 52N 33 
—Same property, transfer of S 52N 14 
—S. 100 T. P. Act, applicability S 52N 6A 


Topical Index 


Lis pendens (contd.) 
—Specific performance of Contract S 52 N 24 
—State Financial Corporation 
Auction by, during pendency of writ proceed- 
ing S52N9 
—Suit 
Commencement of §52N 10 
Lis, duration of $52N 11 
—Tahsildar 
Proceedings before for recovery of possession 
S 52N 8A 
—Tenancy Laws — Applicability of lis pendens 
S 52 N 30A 
—Transfer 
By operation of law S 52 N 30 
By parson not party to suit S 52 N 36 
During pendency of suit S52 
Executed before suit but registered after 
S52 N29 
Made before suit S 52 N28 
Not affected by—lllustrative cases 
$52 N 35 
—Transferee pendente lite 
Bound by decree or order $52N 40 


Compensation for improvements made 


$52N3 
Redemption, right of S$91N10 
Limit to S91N 10 
Representative of party within S. 47, 
CRC. S 52N 40 
Rights and liabilities of S 52N 16 
—Transfer of property not under lis 
S 52N 16 
—Transfer, if can challenge transfer on ground of 
$52N37 
—Trust deed 
Cancellation of S 52 N 23 
—Void, transfer during, if S52N 35 
—Voidable, transfer during, if S52 N 35 
—will 
Suit to establish $52N 22 
—wWinding up proceedings S52N25 
—Writ proceedings 
Pendency, transfer S 52 N 8-A 
Living person 
—Almighty S5N3 
—Association or body of individuals S5 
—Club S5N3(b) 
—Company S5 
—Court SSN3 
—lIdol S5N3 
—Joint Hindu family S5N3 
—Juristic persons S5N3 
—Meaning S5N3 
—Muth, Hindu S5N3 
—Unbom child S5N3 
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Living person (contd.) 
—wUnincorporated company S 5N 3(d) 
—Unregistered society S 5N 3b) 
Lodger 
—Licensee or lessee S$ 105 N 15 
—Occupation as $105 N 15 
Lost grant 
—FPrinciple, Applicability S 105 N 44 
Lunatic 
—Competency to contract S7N3 
—Curator, redemption by S91N31 
—Defined S7N3 
—Election, by $35N 25 
—Manager of estate — Authority to transfer Property 
STNI 
—Transfer in favour of S7N8 
Machinery 
—Accession machinery, when $63N3 
—Fixture, whether S8N16 
—House, transfer of, whether passes on 
S8N16 
—Immovable property 
Machinery, if S3N7 
Machinery, when becomes $3N10 
—Legal incidents of s8 
Mahomedan law 
—Accumulation of income, validity of, direction as to 
S17N5 
—Chapter II not to affect rule of $2;S2N9 


—Condition subsequent, validity of, rule as to 
S 28 N 4; S 32N 12 
—Contingent interest, creation of 
$13N6;S19N2;S21N2 
—Debts of a deceased Muhammadan — Rights of un- 


secured creditor S 100 N31 
—Defeating the provisions of transfer S6N31 
—Doctrine of election — Applicability S35N4 
—Dower 

Possession in lieu of, if mortgage S58N8 


Widow's right to possession, transfer of 


S 6 N 38; S 58 N 8 

—Election, doctrine of, if inconsistent with any rule of 
S35N4 

—Expectancy, transfer of S6N 38 


—Fraudulent transfer, rule of, as to S53N4 
—Future property, gift of S 124N3 
—Gift 
Conditions derogating—Void S11N3 
Delivery of possession S9N3 


Provisions of T. P. Act relating to, not affecting 
S 129; S 129N 2,5 


Writing, necessity of S9N3 
—Hiba-bil-ewaz 

Not a gift S 128N6 

Whether sale S54N4 
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Mahomedan law (contd.) 

—Improvements land of another, or rule as to 
S51N1,3 

—Life estate, creation of—Validity S19N2 


—Office, emoluments attached to, transfer of 
S6N38 


—Perpetuity—Rule against 


—Pre-emption sale for purposes of SS54N4 
—Prohibited transfers 
Property dedicated to charity S6N2A 
Religious office S6N2A 


—Restraint on alienation S10N1 
—Restraint on enjoyment S11N3 
—Sale tule as to, abrogated S54N4 


—Section 6 provisions of, if inconsistent with any 


rule of S6N38 
—Stipulation as to payment by a vendee 
S11N9 
—Transfer prohibited by S6N2A 
—Unborn person — Transfer for the benefit of 
S13N6 
—Universal donee rule as to S128N6 


—Vested remainder after life-estate, if recognised 
S19N2;S21N2 


—Waaf : See Wakf. 

—Whriting, necessity of, for transfer S9N1.3 
Maintenance 

—Arrears transfer of S6N13 


—Charge — Right to receive from profits 

S39N2 

—Enforcement of, right of 
Administrator, transfer by 
Executor, transfer by S39N4 
Gratuious transferee, against S 39; S 39 N 9 

Transfer binding on person entitled—Effect 
S39N2 

Transferee for consideration without notice 
S39; S39N 1,8 


S39N4 


—Future, right to 


Agreement of parties arising under S 6N 13 
Babuana grant S6N 13 
Heritable allowance S6N13 
Meaning of S6N13 
Personal law, right arising under S6N13 
Right to recover, whether immovable property 

S3N2 
Transfer of S6; S6N13 
Opposed to public policy S6N15 
S. 6 (dd) if retrospective S6N 14 


—Hindu widow's right of S 39 N 5; S 100 N 30 
—Hindu wife having right of, creditor, within S. 53. 
if S53N10 
—Lis pendens suit for, operates as S52 N20 
—Obligation to pay—Annexed to the ownership 
S$40N9 


S2N9;S14N14. 
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Maintenance (contd.) 
—Person entitled to—Redemption right of 


S91 N35” 
—Right to 
Meaning of S6N 13 
Nature of S39N5 
Persons entitled to S39N5 
Resting on ownership. right S6N19 


—Transfer where third person is entitled to 


S$ 39;S39N 1 
Maintenance grant S 105 N 68 
—Absolute interest created S 105 N 68 
—Consideration for S 105 N 68 
—Heritable, when S8N5 
—lInterest in property, creates S 105 N 68 


—Interest restricted in enjoyment to owner, 


whether S6N11 
Test—Intention S6N11 
—Lease whether a S 105 N 57, 58, 68 
—Licence. grant is not S 105 N 68 
—Life-estate S8N5 
—Transfer of S6N11 
Marine policy 
Assignment of S6N 17; S 130 N 23 


S 130A N 2; S 135A 
Endorsement by S 130A and N 2 
Marriage 
— Restraint on : See Restraint on marriage. 
— Transfer where third person is entitled to, provi- 


sion for S39; S39N7 
Married woman 

—Election by S35N25 
— Restraint on anticipation S10 


Marshalling 
—Application by mortgagee for marshalling of as- 
sets, time for S81 N2A 
—Apportionment, of mortgage-debt, distinguished 

from S81N3 
—Alttaching creditor by S81N6 
—Contribution, marshalling prevails over : 

S 56N 2; S 82; S 82 N 10 

—Discretion of Court, order in which properties sold, 


as to SS6N7 
—Distinction between S. 56 and S. 81 SS6N1 
—Doctrine of SS6N1 
—Executing Court, power of S56N 12 
—Lessee by S$ 81N5,6 
—Moveable property, application of doctrine to 
S8IN5 
—Purchaser in execution of decree on second 
mortgage, by S8IN8 
—Subsequent mortgagee, by S81,;S81N7 
Available against whom S8IN2 


Topical Index 


Marshalling — Subsequent mortgagee, by (contd.) 
Transferee for valuable consideration 
Co-mortgagor, from S81N2;S8IN6 


Conditions for $81 
Extent of right $81N10 
Notice of prior mortgage for affecting 
S81 N13 
Prejudice. prior mortgagee's right to: 
S81N11 
Purchase of equity of redemption not affecting 
S81N7 
Same mortgagor S81N6 
Second mortgagee, right not restricted to : 
S81N7 
—Subsequent purchaser, by $56 
Charge, prior right of, against SS6N6 
Conditions for SS6N4 
Contract to the contrary SS6N8 


Execution sale, applicability of principle of 


SS56N7 

Mortgage to one person S56N6 
Moveable property, hypothecation of, against 

- S56N6 


Notice purchaser with—Effect of 
S 56N 13 
Order in which properties to be sold 
Discretion of Court S56N7 
Executing Court, jurisdication of S 56 N 12 


Mortgagee's right S56N 10 

Properties, two or more S56N5 
Purchaser of another item, against 

S56N 14 

Right available against whom S56N 14 


—Transferees. different items of between 


S81N2 
Maxims ~ 
—Accessio cedit principale (The increase follows 
the principal) S63N1 


—Accessorium non ducit. sed sequitur suum 
principale (That which is necessary or incident does 
not lead, but follows the principal) 

S8N2;12;S63N1 

—Acquitas est quasi equalitas (Equity is. as it were 

equality) S$45N1;S46N1 

—Alienatio rei proefertur juri accrescending 

(Alienation is favoured by the law other than 
accumulation) S6N1 

—aAllegans contraria non est audiendus (He is not to 

be heard who alleges things contradictory to each 
other) $35N2;S112N1 

—"A man shall not derogate from his own grant” 

S66N1;S1ISN1 

—Caveat emptor (Let the purchaser beware) 

S 55 N9S 130N 24 

—Certum est quod certum reddi potest (That is 

certain which can be made certain) S 100 N 6 


. original estate) 


987° 


Maxims (contd.) 


—Cessante statu primitivo cessat derivativus (The 
derived estate ceases on the determination of the 
S91N 13;S115N1 
—Cujus est solum ejus est usque ad caelum et ad 
inferos (Whoever is the owner of the soil, it is his 
even to firmament and to the middle of the earth) 
S8N10 
—De minimis non curat lex (The law cares not for 
small or trivial things) S84N7 
—Debitum in praesenti solvendum in futuro (A debt 
due at present to be discharged at a future time) 
S36N7 
—Equality is equity S18N6 
—Equity looks on that as done, which ought to have 
been done S6N7;S43N2;S53AN2 
—Ex dolo malo non oritur actio (A right of action 
cannot arise out of fraud) S6N27;S53N9 


—Expressa nocent, non expressa non nocent (Things 
expressed hurt things not expressed do not) 
S8N4 
—Expressum facit cessare facitum S 58 N29 
—Fraus et dolus nemini patrocinari debent (Fraud 
and deceit ought not to benefit any person) 
S34N2 
—Generalia specialibus non derogant (General 
provisions do not derogate from special provisions) 
$2N3,6,S8N17 
—He who seeks equity must do equity 
S 53A N 11;S61N2;S92N1 
—ld certum est quod certum redd protest (That is 
certain which can be made certain) 
S 79N 5;S 106 N 19 
—In pari delicto potior est conditio defendentis (In 
equal fault, the condition of the defendant is more 
favourable) 
S6N27;S53N9;S119N7 
—Modus et conventio vincunt legem (The form of 
agreement and the convention of parties overrule 
the law) S10N1 
—Nemo allegans suam turpetudinem audiendus est 
(No one alleging his own baseness ought to be 
heard) S53N9 
—Nemo plus juris ad alium transferre potest quam 
ipse habet (No man can transfer to another a rightor 
title greater than what he himself possesses) 
S41 N 1;S 111 N 5;S 132N2 
—Non dat qui non habet (He gives not who hath not) 


S41IN1 
—Nova constitutio futuris forman imponere debt non 
proteritis S2N5 


—Nullus commedum capere potest de injuria sua 
propria (No one can take advantage of his own 
wrong) S34N2 
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Maxims (contd.) 
—Omne majus continet in se minus (The greater 
includes the less) $83N 17 
—Omnia rite acta praesumuntur (All things are 
presumed to have been rightly done) 
S59N8 

—"Once a mortgage always a mortgage" 

S 60 N 28 
—Pendente lite nihil innovetur (Pending a litigation 
nothing new should be introduced) S52N1 
—Qued nullius est est domini regis (That which be 
longs to no one belongs to the King) 

S$ 105N6 
—Qui facit per alium facit per se (He who acts through 
another acts through himself) 

$76N 12 


—Qui in jus dominiumve alterius succedit jure ciusuti ` 


debet (He who succeeds to the right of property 
of another is clothed with the same rights as those 
attached to the assignor) $ 109N2 
—Qui prior est tempore potier est juri (He has a bet- 
ter title who was first in point of time) 
$48N1;S79N2;S93N3 
—Qui sentit commodum sentire debet et onus (He 
who derives the advantage ought to sustain the 
burden) S35N2;S 127N2 
S 128N2 
—Quicquid plantatur solo solo cedit (Whatever is 
affixed to the soil becomes part of the soil) 
S3N6;S8N3;S51N1; 
S 108 (h) N 2 
— "Redeem up and foreclose down" 
S9I1N7;S94N2 
—Res accessoria sequitur rem principalem (An 
accessory follows the principal things) S8N2 
—Ut res magis valeat, quam pereat (That an act may 
avail rather than perish) S 106N 19 


Mercantile document of title to goods 


—Meaning of S 137; S 137N5 
—Transfer of S 137; S 137N5 
Merger 


—Charge kept alive 


Enforcement of $101 N10 

Defence by way of S 101 N10 

Suit by S101 N 10 
Possession, right to retain under 

S$ 101 N 10 

Sale subject to, subsequent mortgagee right of 

S101 N10 

—Doctrine of $101N1;S 111N7 

—Estates of larger and smaller S101N1 

—lIntention, rule of $101 N 1; 111N7 

Applicability after 1929 S101N1 

Applied in India S$101N1 


Benefit, when charge paid of, to be considered 
S101N2 
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Merger — Intention, rule of (contd.) 
Circumstances in favour of keeping alive 


S$ 101N2 

Presumption to keep alive $101 N1.2 
—Lease determined by S 105 N 6; S 111; 
SHIN7T 


See also Determination of lease. 
—Mortgagee acquiring equity of redemption 
$101 
Invalid purchase — Effect of S101IN4 
Portion of mortgaged property, acquisition of 
S101N5 
Owner acquiring charge S101N1 
—Persons deriving title from mortgagee—Benefit of 
S. 101 if can claim $101IN8 
—Renewal of mortgage, in case of 
Intention to keep alive prior security 
$101N3 
Undertaking to pay subsequent mortgage in 
case of $101 N3 
Invalid, renewal mortgage, effect of 
S101N4 
Prior security whether extinguished 
$101 N3 
—Rent decree under the Bengal Tenancy Act 
—Purchase under S 101 N6 
—Retrospective — S. 101 whether $101 N11 
—Subsequent incumbrance absence of, effect 
S101N9 
—Subsequent incumbrance — None in case of 
S 101; S 101 N9 
Mesne mortgagee 
See also; (1) Prior mortgagee 
(2) Puisne mortgagee. 
—Person deriving title from — Right of 


S94N4 
—"Redeem up and foreclose down" S94N2 
—Rights of $94 
Personal decree, against posterior mortgagee 
S94N3 
Same rights as against mortgagor S94N3 
Mesne profits 
—Claim for — As debt S3N 22 
—Decree for transfer of S6N19 
—Defined S 51 N 20; S 105 N 66 
—Interest on S 105 N 66 


—Liability for —Contract for sale, transferee with 

notice of S40N 17 
Mortgagee of S76 N 21; S 84N 19 
—Right to recover 


Assignment of S8N 14 
Mere right to sue S6N 18 
Property transferred — Effect S6N 18 
Whether immovable property S3N2 
—Trespasser, liability of S 105 N70 


Topical Index 


Mesne profits (contd.) 
—Void lease, lessee under, liability of 


$105 N 19 
Minerals 
—Lease of land, if includes S8N10 
Mines 
—Lessee not to open or work S$ 108N6 
Minor 
See also Guardian. 
—Acceptance of gift on behalf of $122N7 
—Age of majority S7N3;S14N8 
—Competency to contract S7N3 
—Consent by ostensible ownership to S41N8 
—Defined S7N3 
—Election by S35 N25 
—Guardian 
Alienation by — Right to set aside if a mere 
right to sue S6N20 
Authority to transfer property S7IN7 
—Lease by S 105 N 20, 22 
—Mortgage by S 58 N 24 


—Mortgage in favour of S 7N 8; S58 N 26 
—Mortgagor, redemption by guardian 


S91 N31 
— Personal liability of S68 N 10 
—Release deed by S5N4 
—Transfer in favour of S 7 8; S 58 N 26; 
S 105 N27 

Misrepresentation 
—Constructive fraud, amounting to S78 N3 
—Defined S78N3 
—Mortgagee prior of $78N3 


—Priority lost by $78;S78N 1,3 


Money 
—Exchange of S 121 
—Meaning of S121 N2 
—Warrant as to genuineness S 121;S 121 N1 
Mortgage 
—Acquittance for payment, tranfer for 
S 58N 12 
—Administrator, by S58N25 
—Agreement to 
Charge if creates S100N5 
Priority of — Effect S40N 11 
Rights, created by SS58N6 


Specific performance, of S6N17;S58N6 
—Anomalous : See Anomalous mortgage. 
—Assignee of — Account between mortgagor and 


mortgagee, subject to SS58N4 
—Attachment, mortgage pending S60N55 
—Attestation $59 


See also Attestation. 
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Mortgage — Attestation (contd.) 

Consent attestation if implies S59N8 

Estoppel, attestation if operates as 
S59N9 
Invalid — Effect of S59N8 
Moveable, mortgage of S59N2 
One witness, by S59N8 
Proof of S59N8 
Execution admitted S59N8 
Two witnesses by S59N8 
—Award, creation of mortgage by: Pre N 2; 
S59N2 


—Balance of a running account mortgage to secure 

S 58 N 13; S 79 N 4a 

— Beneficiary, by S 58 N 23 

—By person with no title $58N 19 

—By person subsequently acquiring title S8N19 

—Characteristics of S58N2 

—Charge 
Distinguished from S 58 N 4; S 100 N 13 
Invalid mortgage, whether operates as 

S 59 N 8, 15; S 100 N 14 

—Charge and mortgage — Priority S48N3 
—Charge or mortgage, transaction whether 


S 100 N 15 
—Chittam mortgage: See "Chittam mortgage." 
—Company by S59N 12 


—Conditional sale, by: See Mortgage by conditional 
sale. 


—Consideration 
Non-payment 
Effect of S 58N 18 
Remedy of mortgagor S 58N 18 


Partial, extent to which mortgage valid 
S4N4;S58N 18 
Void, without consideration S$58N 18 
—Consolidation, several mortgages of: See 
Consolidation of mortgages. 


—Construction of S58 N44 
—Co-owner, by $58N21 
—Coparcener, by $58N21 
—Defined S 58 
—Definition under Stamp Act, compared 
S58N2 

—Delivery of property by S59N5 
—Deposit of title deeds, by: See Mortgage by De- 
posit of title deeds 
—Dower — Mohammadan widow's possession, in 
lieu of S58N8 
—Enforcement of S67N2 

Procedure S67N2 

Trespasser against S 67 N 30 


—English: See English mortgage. 
—Equitable Mortgage : See Mortgage by deposit of 
title deeds. 
—Equity of redemption — Is property 
SS5SN5 


—Execution of S59N7 
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Mortgage — Execution of (contd.) 
Admission of attestation, proof of: 


SSIN8 
Mere signature, if S59N7 
—Executor, by S 58 N25 
—Existing or future debt securing S58N 13 
—Extinguishment of S 83 N 20 

Deposit mere, of mortgage-money, by 
S 83 N 20 

Merger by : See Merger 

Redemption by S 83 N 20 
—Future advances to secure S79N3 


See also Future advances, mortgage to secure. 


—Future crops, of S3N4;S5N7 
—Future debt, securing S48N7 
S58 N 13 

—Future property, of S5N7;S58N10. 
Gift of S$ 122N6 

—Guardian by S58 N25. 
—Heritable S58N4 
—Hindu father, by S58 N25 


—Provisions as to — Part of Contract Act 


S4N3 

—Redemption — Right of financial institutions 
S 111 N 23B 
Redemption, son's right S91 N21 
—Hindu widow, by S58 N25 
—Incompetent to contract, by person S 58 N 24 
—Indivisible S 60 N 41; S 67 N 27 
S 82N 12 
—Integrity broken when S60N41 


—Invalid, whether operates as charge 
S 59 N 8,15; S 100 N 14 


—Lease distinguished from S100N6 
—Leasehold property, of S 108 (j) S 108 (j) 
INES 


—Leessee's right to 
—Life-estate holder by 


S 108 G); S 108 Gj) N1 
S58 N 25; S91 N 15 


—Lis pendens, affected by S 60 N 54 
—Manager — Joint Hindu family by 

S58 N 25 

Redemption by member S91 N 22 


—Marshalling securities: See Marshalling. 


—Material alteration of effect of S59N11 
What amounts to S59N11 
—Merger of : See Merger. 
—Minor, by S 58 N 24 
—Minor, in favour of S58 N26 
—Mode of effecting S 59; S 59N2 
Anomalous mortgage S59N2 
Award, if can be created by S59N2 
Delivery of property by S59; S59N2,5 
Contemporaneous S59N5 
Impossible delivery — Effect S59N5 


Unregistered instrument, existence of 
SSONS 
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Mortgage (contd.) 


—Mortgage by deposit of title deeds 
S 58 N 39;S59N2 


Moveable property, mortgage of S59N2 
Punjab, in S59N2 
Registered instrument S 59; S59N2 
Simple mortgage S 59; S59N2 


Sum secured one hundred rupees or more 
SS9N4 
Territories excluded from operation of 


Registration Act, in S59N2 
—Mortgage-debt : See Mortgage-debt. 
—Mortgage deed, defined S 58 
—Mortgagee : See Mortgagee. 
—Mortgagee : See Mortgagor. 
—Moveables of S58N11 
See also Moveable property. 
Mode of effecting S59N2 
Pleadge, distinguished from S 58N 11 
—Operation of transfer on S8N8 
» —Origin and history of $58 N25 
—Partner, by S 58 N25 


— Performance of an engagement securing 
S 58 N 14;S79N4 


Pecuniary liability under S 58N 14 
- —Priority : See Priority — Mortgages of. 
Estoppel. by S48 N16 
Receiver mortgage by S48 N12 
—Property mortgaged S60N 18 
See also Mortgaged property. 
—Purdanashin woman, by S 58 N 22 
Independent advise S 58 N 22 
—Purpose of S 58 N 12. 13 14 
—Receiver by, priority of S48 N 12 
—Registration of S$ 59;S59N2 
Company mortgage by S59N 12 
Effect. document when takes S59N 12 
Invalid 
Effect of S59 N 6. 15 
When S59N6 
Mortgage by deposit of title deeds, Memorandum 
of S 58 N39 
Moveable property, mortgage of S59N2 
Presented invalidly S59N6 


Principal money secured, meaning of 


S59N3 

Registered instrument — Meaning of S 59 N 6 

Necessary S59N4,5 
Sum secured one hundred rupees or more 

S59N4 

Registered, meaning of SSIN6 

Unregistered document, use of S59N4 

Valid must be S59N6 

—Renewal of $101N3 

Intenttion to keep alive prior security 
$101N3 


Invalid 
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Mortgage — Renewal of (contd.) 


Effect of S101N4 
Right of mortgagee S59N15 
Prior security if extinguished $101N3 


Undertaking to pay another mortgage — 
Effect of $101N3 
—Renewal of mortgaged lease : See Renewal of 
mortgaged lease. 
—Revival of — Invalidity of new security 


S58N7 
Right of mortgagee — To redeem 
See Redemption 
Right of mortgagee — To spend 
See mortgagee 
— Right to redeem S60N1 
See Redemption 
See also Merger 
—Sale distinguished from SS8N4 
—Sale or mortgaage, transaction. whether 
S54N9 
—Securing payment of money S 58N 12 
—Security 
Deprivation of S68N416 


Right of sue for mortgage-money 


S$ 68N4 
Destruction of S$ 68N3 
Mortgage-money right to sue for 
S 68; S68 N3 
Insufficient S 66; S 66 N 9; S68 N3 
Insufficient, security rendered 
S 66; S68 N3 
—Security bond — Decree-holder, if mortgagee 
S 58N 16 
See also Security bond 
—Signature on S59N7 
Agent by S59N7 
Illiterate person by S59N7 
Joint mortgagors. .' S59N7 
Mark affix S59N7 
—Simple : See Simple mortgage. 
—Simple mortgage usufructurary S58N 41 


See also Simple mortgage usufructuary. 


—Specific immovable property S58N9 
Equity of redemption S58N9 
Instances of S58N9 
Specific description when S58N9 


—Sub-mortgage : See Sub-mortgage 
Subsequent mortgagee — Right to pay prior 
mortgage 
See Mortgagee 

—Substituted security for: See Substituted 
security. 

—Tacking of : See Tacking. 
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Mortgage (contd.) 
—Transfer of an interest S58N4 
What amounts to — Instances S58N4 
—Transferable SS58N4 
—Trespasser — Enforcement against S 67 N 30 
—Unregistered admissibility of S59N 14- 
Consideration payment of, to prove 
S 59N 14 
Personal covenant to pay, to prove. 
S 59N 14 
Possession, delivery of. to prove. S 59 N 14 
Possession nature of, to prove S 59N 14 


—Unregistered — When registration necessary 

S3 N20 
—Usufructuary : See Usufructuary mortgage 
—Validity Consideration partial S4N4 
—Vatantar mortgage : See "Vatantar mortgage” 


—Voidable title, person having by S 58 N 20 
Mortgage by conditional sale $58N31 
—Certain date. default of paymenton  S58N31 _ 
—Conditional sale, distinguished from 

S 58 N 32 
—Defined $58 
—Nature and incidents of $58N31 
—Ostensible sale . S50N31 
—Personal covenant to pay in _S58N31_ 


—Personal liability, mortgagor's absence of 

g S58N31_ 
—Possession delivery of S$ 58N 31 
—Redemption after due date — Law prior to S. 58 


S58 N31 

—Remedy of mortgagee ~ S67N 14 
—Sale or mortgage, transaction whether 

“$58 N 33 

Evidence admissible S 58 N 33 

Conduct of parties, of ,. S58 N 33 

Oral i S 58 N 33 

Surrounding circumstances, of S 58 N 33 

Illustrative cases S 58 N 33 

. Intention, test S 58 N 33 

Onus S 58 N 33 

Proviso to S. 58 (c) — Effect of S.58 N 33 


Single transaction sale and agreement to 


reconvey S 58 N 33 
—Test — Description given by parties, whether 
S 58 N 34 


Mortgage by deposit of title deeds 
—Creditor or his agent — Delivery to necessary 


S 58 N39 

—Defined $58 

—Delivery, documents of title of S 58 N 39 

Creditor or his agent, must be to S 58 N 39 
—Documents of title 

All-deposited if must be S 58 N 39 

Documents to be deposited S 58 N 39 
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Mortgage by deposit of title deeds — Documents 
of title (contd.) 


Illustrations of S 58 N 39 
Meaning of S 58 N39 
—Equitable mortgage S 58 N 39 
—Essentials of S 58 N 39 
—Further advances for S 58 N 39 
—lInterest, mortgagee's right to S 58 N 39 
—lInterest to create security, necessary 
S 58 N 39 
—Memorandum accompanied by S 58 N 39 
Registration of S 58 N 39 
—Merger, formal mortgage in S 58 N 39 


—Mode of effecting S 58 N 39; S 59N 2 
—Mortgagor — Remedies of 


S 58 N 39; S 67 N 17 


—Mortgagor — Remedy of S 58 N39 
—Oral S48N 10 
Priority over subsequent registered 
S48N 10 
—Property secured 
Extent of S 58 N 39 
Presumption as to S 58 N 39 


—Provisions applying to simple mortgage applying 
to S96; S96N 1,2 
—Territiories, in which can be effected 


S 58 N 39 
Property outside, occupied territories of 
S58 N39 
Punjab in S 58 N 39 
Mortgage-debt 


—Abetment of mortgagee acquiring part of property 
S 60 N 44; S 82 N 18; S 101N5 
—Actionable claim, if S3 N21; S 8N 17; 
S 58 N 4; S 130 N 18 
—Apportionment equitable rule of S81 N3 
—Apportionment of — Compelling mortgagee to 
$82N12 
—Assignment of — Third party to, mortgagee's 
obligation S 60A; S 60A N I 
—Chose-in-action, Engłand, in S58N4 
Contribution — Distinct from apportionment 


$82N11 

Liability for — Whether personal 
S82N14 
—Contribution to S 82 


—Contribution to — Rate, determination 
$82N5 
See also Contribution to mortgage-debt. 
—Interest on contribution amount S 82 N 26 
—Sale of in execution — Security, if passes 


S8N17 
—Security for 
Passes on transfer of debt, whether 
S8N17 
Separation from debt S8N17 
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Mortgage-debt (contd.) 
—Surety for : See Surety. 


—Third party, assignment to S 60A; S 60A N 1 


Costs of S 60A N3 
Mortgagor's right to require S 60A 
S60AN 1 


Subsequent incumbrancer's right 
S 60A; S 60A N 1 
—Transfer of 
Security when passes 
Unregistered 
Effect 
Remedy of transferee 
Security, if passes 


Mortgage-deed 


S8N17 


—Defined S 58 
—Delivery, redemption on S 60; S 60 N 16 
—Deposit in Court S$ 83N21 
—Material alteration of S59N11 
Mortgage-money 
—Addition to 
Accession costs of acquisition, when S 63 
Defending title, expenses of $72 


Improvements, costs of S 63A; S 63A N 6,7 
Premiums of insurance paid 
S72; S72N 12 
Preservation of property, expenses of S72 
Redeeming co-mortgagor, expenses of re- 
demption ; $95;S95N1 
Renewal of mortgaged lease, expenses of 
S72 
Support mortgagor's title. expense of $72 
—Amount remaining due S 83 N 17;S 84N7 
—Cost incurred under S. 72 whether 
S60N 10 
—Defined S 58; S 58N 17 
—Deposit in Court : See Deposit of mortgage-money 
—Due, when becomes S 60 N 5; S 67 N 5, 8: 


S83N5 
Demand on, payable S67N5 
Instalments payable by S67N5 
Period for payment fixed S67N5 
—Instalments payble by 
Due, when becomes S67N5 
Failure to pay, foreclosure or sale on 
S67N7 
—Interest S 58N 17 
See also Mortgage suit 
Accessory to principal S 68N 14 
Cessation on deposit S 84 
Adult mortgagee, in case of S 84N 10 
Date, from which ceases S84N2 
Date of service of notice from S84N11 


Incompetent to contract, mortgagee in case 
of S 84N 10 
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Mortgage-money — Interest (contd.) Mortgage-money — Payment of (contd.) 
Invalid deposit S84N6 Instalments, in S60N7 
Previous tender, deposit without S84N9 Karta, to S60 N 12 
Principal deposit of, only S84N7 Meaning of S60N7 
Reasonable notice of payment or tender, Memorandum—Registration of S60N7 
contract stipulating S 84 Notice before S 60; S 60 N 40; S 84 N 14 
Rival claimants to mortgagee's estate. in case of Reasonable notice S 60 N 40 
S84N10 Ostensible owner, to S41N19 
Withdrawal of deposit by mortgagor S 84 Part-owner by S 60N 10 
Cessation on tender S 84 Presumption S60N7 
Accompanied by deposit, if must be —Principal money S58N 17 
S84N8 Registration, for purpose of S59N3 
Amount remaining due, tender must be of —Redemption on payment or tender of 
S84N7 S60N7to ll 
Benefit of tender, who can take —Reduction in S69N8 
S84N3 —Right to sue for S 68 
Date of S84N2 Actionable claim, is S 68 N15 
Insufficient amount S84N7 Deprivation of security on S 68; S68 N4 
Partial tender S84N7 After decree deprivation S 68 N 16 
Person entitled to make tender must be by Extent of deprivation S68N4 
S84N3 Person deriving title from mortgagor — 
Reasonable notice of payment or tender, Liability of S68N4 
contract stipulating S 84 Wrongful act, mortgagor's by S68N4 
Charge on estate S S 60N 10 Destruction of security on S'68:'S168iN 3 
‘Whennot S$ 60N 10 Acquisition under Land Acquisition Act 
Damages, by way of S68N 14 inpeanees S He X 3 
Failure to pay, foreclosure or sale on SENG Opportunity to provide further secuirty 
S68 N3 
Independent contract to pay S68 N 14 Failure to deliver possession on S 68; 
Part of mortgage-money S 58 N 17; S68N5 
S 60N 10 ii > 
Personal liability for S68 N 14 TR wo ae 
Posypiëm Seon I Portion, of property, of S68N5 
Damages, as - S58N17 Remedies of mortgagee S68 N5 
Implied agreement to pay S 58N 17 Insufficient, security rendered S 68; 
Redeeming co-mortgageor's right to claim S68 N3 
a. S95N4 Illustrations S68N3 
Redemption without payment of S 60N 10 Insufficiency — Meaning of S68N3 
Right to sue for S 68 N 14 Opportunity to provide further security 
Subrogee's right to claim S$ 92 N 24 S68N3 
Suit for recovery —Deposit of mortgage money Personal covenant to repay : See Personal 
after S83N9 liability mortgagor's 
Usufructuary mortgagee's right S60N 10 Punjab and N.W.F.P. applicability of S. 68 
—Notice before payment or tender S 68 N 19 
S 60; S 60 N 40; S 84 N 14 Secure possession, failure to, on S 68; 
Contract stipulating for S 84N 14 S68 N5 
Demand by mortgagee, effectof S84N 15 Acquiescence of mortgagee S68 N6 
English law S 84N 14 Default of mortgagee dispossession owing 
—Payment of to S68N7 
Agent of mortgagee, to S60N 12 Disturbance by mortgagor S$ 68N5 
Assignee of mortgagee—Amount to be paid Intentional S68N5 
S6ON 11 Trespasser, disturbance by S68N5 
Co-heirs, one of several, to S60N 15 Succession certificate if necessary 
Co-mortgagee to one S60N 14 S 68 N 22 
Current coin in S60N7 Void mortgage — Relief under S. 68 if can 
Guardian of minor, to S 60N 12 be given S68N 1,13 
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Mortgage-money (contd.) 


—Suit for—Stay of, power of Court to S 68; 
S68 N 18 
. —Tender of : See Tender of mortgage-money 
Mortgage suit 
—Benamidar, by S 67 N 22 
—Costs 
Mortgagg's right to S72N5 
Refusal of tender, effect of S84N 16 
Subsequent mortgagee, against S72N5 
—Deposit of morigage-money, after S83N9 
—Lis pendens—Suit operates as S52N18 
—One suit on several mortgages 
Contract against S67AN7 


Money must have been due on all mortgages 


S67AN8 
Mortgaged property, different may be 

S67AN6 
Mortgagee, when bound to bring S 67A; 

S67AN 1 
Retrospective, S. 67A if S67AN2 
Same kind of decree, right to S67AN5 
Same mortgagor, by S67AN4 


Separate suits, maintainability of S 67A N 1 
Subsequent mortgagee subrogated to Tights 


of prior mortgagee S92 N27 
— Parties to 
Necessary parties S67N19;S9I N7: 


Prior mortgagee S91 N 7; S 92 N 30: 


—Person not impleaded, rights of S 67N 19; 
S9IN45 

—Rents and profits in Receiver's hands 
S8N 14 


—Sale in execution 
Confirmation of sale. right to redeem extin 


guished S92N7 
Effect of $67N 11;034R5N 19 
Lis pendens applicability of S$ 52N 31 


Order in which to be sold — Discretion of 


Court S56N7, 10 
Person holding decree for redemption by 
S91 N28 
—Charge on, person having S9IN4 


—Contract to purchase, person contracting, right to 


redeem of S9INO 

—Improvements to : See Improvements 
—Insurable $72N 12 
—Insurance—Mortgagee to insure S 72; 
S72N 12 

—lInterest in 

Nature of S9IN4 
Person having redemption by S9IN4 


Bond by mortgage, person must be S 91 N 4 
Present, must be S9IN4 
Validity created, must be S9IN4 
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Mortgage suit (contd.) : 
S91N 12 


—Lessee of —Redemption by 

—Meaning of S 60N 19 
—Morgagee, right as S60N 19 
—Receiver of S 69A 


See also Receiver of mortgaged property - 
—Rents and profits of 


Mortgagee when entitled to S8N 14 
Pass as security S8N8 
—Retransfer of, on redemption S 60; S 60 N 18 


Third party — Mortgagee's obligation to 
S 60 A; S 60A N 1 
—Sale in particular order directed — Right of 
contribution if affected S82N9 
Mortgagee 
—Acquisition of part of equity of redemption by 
abatement, proportionate, of debt 


S 82N 18 
Effect of—Contribution of mortgage-debt on 

S 82N 18 
Intention to keep charge alive S101N 1,2 


Merger, none against subsequent incumbrances 
S 101 
—Agent of 
Notice of deposit to 
Payment or tender to 
S 60N 12; S 102N2,3 


S 102 N 2,3 


—Assignee of 
Amount to be paid or tender to S60N11 
Equities against mortgagee, available against 


S 130 N 18 
Payment to mortgagee bound by S$ 60 N 13 
—Benamidar, suit by S 67 N 22 


—Co-heirs — Payment or tender to one 

S60N 15 
—Co-mortgagee : See Co-mortgagee 
—Concurrent remedies under Ss. 67 and 68 


S 68N 18 

—Co-owner from — Partition right of 
S44N5,7 
—Costs of S72N2 
Recovery of S72N5 
Refusal of tender, effect of S 84N 16 
Right to S72N5 
—Creditor, mortgagee if S 53N 10 


—Decree-holder is not, when security bond is given 


to Court S 58N 16 
—Defined S 58 
—Delivery of possession by S60N 17 


—Documents of title, delivery on redemption 


S 60N 16 

—Estoppel against mortgagor S67N4A 
—Expenses incurred by 

Capacity, as mortgagee $72N 10 

Charge for S72N2 
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Mortgagee — Expenses incurred by (contd.) 
Enforcement independent of mortgage 


S72N9 
Contract against S72N7 
Defending title for $72;S72N5 
Independent suit,agreement to recover by 
S72N8 
Interest on $72;S$72N 11 
Rate of $72N 11 
Right to S72N11 
Litigation with third person in S72N5 
Premiums, insurance, paid S$ 72;S72N 12 
Preservation of property for S$ 72;S72N3 
Destruction from $72N3 
Forfeiture or sale, from S72N3 
Necessary, when S72N3 


Sale of equity of redemption, from 


i S72N3 
Principal money, addition to 
S72;S72N8 
Additional remedy S72N8 
Recovery of S72 N8 
Enforcement of charge idependently 
S72N9 
Reimbursement of, necessary S72N2 
Remedies for S72N8 
Adoption of one effect of S72N8 
Renewal of mortgaged lease for STA 
S72N6 
Right of mortgagee to spend $72 
Contract to the contrary SIZNI 
Mortgagee in possession — S. 72 not re 
stricted to S72N2 
Supporting title of mortgagor, for 
S72;S72N4 
Necessary and reasonable S72N4 


—Gross negligence — Title deeds, omission to call 


for and inspect S$3N 32 
—Improvements by : See Improvements. 
—lInsurance by 

Contract against S$72N12 
Extent of $72 N 12 
Premiums paid, addition to mortgage-money 
S$72N 12 
Right to insure S$ 72;S72N 12 
—Joint mortgagees S45N5 
—Joint mortgagees, right of S45N5 
—Laches—Contribution, effect on S 82 N20 
—Lease by—Determined on redemption 
SHINS 


—Mesne mortgagee : See Mesne mortgagee. 
—Minor 
Deposit of mortgage-money —Procedure 
S$ 83N 16 
Legal curator of 


Notice of deposit to S 103; S 103 N 4 
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Mortgagee — Minor (contd.) 
Tender to S 103; S 103 N 4 
Notice of deposit in case of S 103; 
S103 N2 
Tender — Procedure in case of S 83N 16; 


S 103; S 103 N 2 
—Mortgagee rights 
Sale of 
Whether immovable property 
—Negligence — Contribution — Effect on : 


S54N619 
S3N2 


S 82 N 20 

—Ostensible owner, mortgagee if S$ 41N 17 
—Payment or tender to S6ON6 
Agent of S 60 N 12 
Co-heirs, one of several, to S60 N 15 
Co-mortgagee, to one S60N 14 
Guardian of minor S60 N 12 
Karta of joint Hindu family S$ 60 N 12 


—Persons deriving title from included 
S 59A; S 59A N 2, 3; S 84 N 4 
Sub-mortgagee S 59A N3 
—Person incompetent to contract — Notice of 
deposit — Procedure S 103; S103 N2 
—Power of sale, without intervention of Court 


S 69;S 69N3 
Conferring of S69N3 
Expressly conferred must be S$ 69N 10 
Crown, as mortgagee of S 69 
Default in payment 
Interest only, of S69N9 
Where no time is fixed S69N7 
Demand for payment S69N7 
English law S69N1 
Applied before T. P. Act S69N4 
English mortgagee S$ 69 
Exercise of — Conditions for S$ 69 
Professed exercise, sale must be in 
S$ 69N 19 
Improper or irregular exercise of S 69; 
S 69 N 23 
Damages, mortgagor's right to claim 
S 69 N 24 
Manager of joint Hindu family, mortgage by 
S 69 N 4a 
Mortgagee in specified towns S69 
Notice to pay S 69N 12 
Agent to S 102; S 102 N 2 
Electing to give, effect of S69N 17 
Interest sale for arrears of S69N 16 
Necessity of S69N 12 
Sale without S 69N 12 
Service of S 69N 14 
Three months after service, mortgagee to wait 
S69NI5 
Waiver of S 69 N 13 
Reduction, mortgage-money of S69N8 
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Mortgagee — Power of sale without intervention 
of Court (contd.) 


Second mortgagee S69N3 
Suit for redemption, if affects S52N7 
Validity of S69; S69 N3 
Who can exercise S 69 N 20 


—Prior mortgagee : See Prior mortgagee. 
—Puisne mortgagee : See Puisne mortgagee. 
—Purchase of equity of redemption 


Court sale at S 60 N 23 
Effect of S 60 N 22 
Invalid, effect of S10IN4 
Portion, purchase of S101N5 
Revenue arrears, sale for, at S 60 N 23 


Right to redeem when extinguished 
S 60 N 22. 23,24, 25 
—Receiver, to appoint, power of S 69A. 
—Release of portion of equity of redemption 
Contribution, effect on S82N19 
Gift, whether $122N1 


Power to S 60 N 43; S 82 N 19 
—Remedies of 

Anomalous mortgagee S67N18 

English mortgagee S 67N 16 

Mortgagee by conditional sale S67N 14 


Mortgagee by deposit of title deeds 


S67N17 
Simple mortgagee S67N13 
Usufructuary mortgagee S67N15 


—Rents and profits of property entitled to, if 


S8N14 
—Sale without intervention of court 
Contract for sale, effect of S 69 N22 
Co-mortgagor to S 69N 27 
Conduct of S69N21 
Effect of S 69 N 22 
Fresh notice of S69N15 
Himself, to S 60 N 25; S 69 N 27 
Effect of S 69 N 28 
Legal incident, sale of S69N6 
Lis pendens, sale affected by S 69 N 25 
Notice—Arrears of interest for S69N 16 
Notice to pay without S$ 69N 12 
Part of property, of S69N6 
Postponement of S 69 N 25A 
Purchaser 
Notice or irregularities, with S69N18 
Person competent to be S 69 N 27 
Position of S 69 N 29 
Protected, when S69N 18 
Titleof S69 
Title unimpeachable, when S69 N19 
Sale proceeds application of S 69 N 30 
Stopping of S 69 N 26 
Subsequent mortgagee to S 60 N 24; 
S69N27 
Three months after, notice S69N15 
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Mortgagee (contd.) 
—Sub-mortgagee : See Sub-mortgagee. 
—Subsequent — Redemption by 
Assignment of mortgage-debt S 60A; 
S6OANI 
Third party re-transferee of property to : 
S 60A; S 60A N 1 
—Substituted security, right to 873 
See also Substituted security. 
—Successive mortgagees : See (1) Prior mortgagee; 
(2) Mesne mortgagee; (3) Puisne mortgagee. 
—Waste, injuction to restrain, right of, to : 
S66N8 


Mortgagee in possession 
—Accounts —Compound interest charging of 


S76N 16 

Contract against keeping S76 N 12 
Duty to keep ` S76 
Duty to keep and render S76N12 
Expenses, deduction of S76N19 
Failure to keep — Effect of S76N15 
Fair occupation rent S76N 18 
Calculation of S76N18 
Full and accurate S76N12 


Liability — Receipts in lieu of interest 


S77N1 
Loss from waste, debit of S$76N 10 
Mode of, taking S76N 16 
Mortgagor's liability under contract 

S77N3 
Proof of S76N 14 
Receipts S76N 17 


Receipts in lieu of interest—Effect of S 77 
Rents and profits in lieu of interest S 76 N 12 


Rests yearly S76N 16 
Surplus S76 N 20 

Interest on S 76 N 20 
Taken, when to be S76N 13 


—Assignment of mortgage-debt, third party to on 


redemption S 60A; S 60A N 1 
—Deposit or tender by mortgagor — Effect of 
S76 
—Duties of S76N 1; S78 
Failure to perform S76 
Principles, application to the Punjab 
S76N2 
—Fair occupation rent 
Calculation of S76N 18 
Occupation rent — Meaning of S76N 18 
—Improvements by SSIN9 
See also Improvements. 
—Instances of S76N5 
—Insurance money, application of S 76; 
$76N 11 
Reinstating property, for S76N 11 
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Mortgagee in possession (contd.) 


—Just allowances to S76N 19 
—Land revene — Liability to pay S$72N3 
Increased revenue S72N3 
Rents and profits, out of $72N3 
—Liabilities of S76 
Absolute S77N1 
Contract excluding S77N1 
—Loss caused by, remedies for S$ 76N 22 
—DManagement of property 
As his own to manage S76N6 
Duty as to S76; S76N6 
Expenses of, deducted S76N 19 
—Mesne profits, liability for S76N 21; 
S84N19 
—Occupation rent, fair calculation $76 N 18 
—Permanent lease by S76N6 
—Personal service, allowance for S76N 19 
—Possession 
Independent tenements, possession of one 
S76N5 
Mortgagee. when in S76N5 
Qua mortgagee S76N5 
Taking of 
Continuation of mortgage during S76 N 4 
Extinct, after mortgage. is S76N4 
Wrongful S76N5 
—Public charges to pay S$ 76;S76N 8 
Income from S76N8 
Takavi advance S76N8 
—Receipts, defined portion of principal appropria- 
tion to S77N2 
—Receipts in lieu of interest 
Contract for 
Effect of S77 
Illustrative cases S77N1 
Liabilities under S. 76 — Effect of STI 


—Receipts in lieu of interest and part of principal — 
Contract for — Effect of S77 
—Redemption, mortgagee's right to crops 


60 N 17 
—Rent of mortgaged property 
Duty to pay 
Arrears S76N8 
Income from S76N8 
Failure to pay S76N8 
Liability to pay 8 76;S76N8 
—Rents and profits, collectionof S 76; S 76 N7 
Diligence in S76N7 
Expenses of — Deducted S76N 19 
Percentage allowed S76N 19 
Illegal collection S76N7 


Liability — Receipts in lieu of interest — Ef- 


fect on S77 
Non-recovery — Liability as to S76N7 
Wilful default in S76N7 
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Mortgagee in possession (contd.) 
—Repairs necessary 
Contract as to S76N9 
Duty to make S76N9 
Funds for S76N9 
Liability — Recepits in lieu of interest — 
contract for $77 
Liability to make S76 
Water-pipes laying of, if S76N9 
— Revenue 
Liability to pay S76; S76N8 
Contract to the contrary S76N8 
Contract under S. 77 — Effect S76N8 
Enhanced revenue S76N8 
Failure to pay S76N8 
Income from S76N8 
Newly assessed S76N8 
—Surplus with 
Interest on S76 N 20 
Liability as to S76 
Mortgagor to be paid to S76N20 
—Tender or deposit of mortgage-money, effect of 
$76 N 21 
Expenses incurred after — Credit, for 
$76N 21 


—Third party — Re-transfer to, on redemption 


compulsory S 60A; S 60A N 1 
Duty not to commit S76; S76N 10 
What amounts to S76N 10 

Loss occasioned, debit of S76N 10 


Prevention, third person waste by, of 


S76N10 

—Who is — Illustrative cases S76N5 
Mortgagor 
—Agent of 

Notice to S 102; S 102 N 2 

Subrogation right to S92 N9 

—Co-mortgagor : See Co-mortgagor 

—Copies of title deeds right to make S 60B; 

S60BN1 

—Covenant against alienation by S10N 18 


See also Covenant not to assign or alienate 


Mortgagor by 

—Defined S 58 
—Deposit mortgage money, right to S83 
—Estoppel, to deny title S65N4 
—Heir of, redemption by S91 N20 
—Implied contracts by S$ 65 
Benefit of S$ 65;N 65N3 

Goes with mortgagee's interest 
S65N 11 
Breach — Remedies for $65 N10 
Conditions in lease, perform S65; S 65 N7 
Remedy for breach of S65N 10 
Contract to the contrary S65N9 
Covenant for title $65;S65N4 
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Mortgagor — Implied contracts by (contd.) 
Breach of S65N4 
Encumbrances. prior, failure to disclose 
S65N4 
Remedies for breach S65 N 4,10 
Covenant running with land whether 
S$ 65N3 
Defend title to S65; S65N5 
Breach of S65N5 
Remedy for breach S65N 10 
Enforced against whom can be S65N11 
Encumbrances previous to pay S$ 65 
Remedy for breach of S65 N 10 
Mortgage prior to T. P. Act in S65N3 
Public charges to pay S 65;S 65N6 
Remedy for breach $65N 10 
Rent of leasehold to pay 8 65;S65N7 
Remedy for breach of S65 N 10 


—Inspection of title deeds S 60B; S 60BN 1 


—Lease by 

Best rent S 65A; S 65A N5 
Binding on mortgagee S 65A 
Commencement of S 65A 
Contract providing for S 65A 
Duration of S 65A 
Lawful possession, mortgagor must be in 

S 65A N3 


Mortgage prior to S 65A; S 65A N2 
Ordinary course of management in 


S 65A N4 

Permanent S65AN4 

Power to lease S 52 N 39; S 65A; 

S 65AN1 

Renewal covenant for S 65A 

Security rendered insufficient S55AN1 

—Lunatic, curator of, redemption by S91N31 

—Minor, guardian of, redemption by $91N31 
—Person having no interest in property 

$58N 15 


—Personal decree against : See Mortgage suit 
—Personal liability to pay S 58 N 29 
—Persons deriving title from, includes S 59A; 

S 59A N2, 3,4; S 84N 4 
—Purchaser from, not for purpose of 

S 92; S 92 N 13. 

—Redemption by : See Redemption. 
—Redemption, right of : See Redemption. 


—Remedies of S84N2 
—Subrogation, right to S92N9 
—Successor-in-interest, of 
Subrogation, right of S92N9 
—Waste by : See Waste — Mortgagor, by 
Moveable property 
—Beneficial interest in S3N24 
Accounts, right to ask, of partner S3N 24 
Assignment of S 130N7 


Topical Index 


Moveable property — Beneficial interest in 
(contd.) 


Benefit of contract S3N24 
Earnest-money, claim for S3N24 
Liability under contract S3N24 
Life policy. money due under S3N27 
—Charge on S 100 N3 
Agreement to charge S 100 N3 
Writing not necessary S 100 N3 
—Delivery of property in gift $123 N 12 
—Exchange of $118N1 
Mode of S118N9 
—Foreclosure of $58N 11 
—Gift of S4N7;S 122N6 
—Hypothecation of, writing necessary S9N7 


—Lis pendens, doctrine of, it applies to 
S52N15 
—Marshalling, doctrine of, applicability of 
S56N6;S81N5 
SS58N11 
S59N2 


—Mortgage of 
Attested, if must be 
Bona fide transferee without notice 


S58N 11 
Delivery of possession S58N11 
Formalities S58N11 
Future crops S3N4 
Mortgagee's rights S58N11 
Pledge, distinguished from S58N11 
Redemption after default S60N2 
Registration if necessary S59N2 
—Ostensible owner, transfer by S41N4 
—Part performance. application of S53AN8 
—Perpetuity rule against, application to 
S14N4 
—Pledge : See Pledge 
—Sale of 
Condition as to title in S119N2 
Warranty as to title in S$ 119N2 
Mutation 
—Revenue records — Not transfer S5N4 
Nankar 
—Charge on property, whether S 100 N 32 
—Defined S 100 N 32 
Negligence 
—Defined S$3N30 
—Duty to inquire $3 N30 


—Gross neligence : See Gross negligence 

—Wilful abstention from inquiry distingushed 

from S3 N30 

Negotiable instruments 

—Custom or Law Merchant, negotiable under 
S137N4 


Topical Index 


Negotiable instruments (contd.) 

—Endorsee, right to debt S8N17 

—Meaning of S137N4 

—Promissory note — Endorsement of debt if passes 
S8N17 

—Statute — Negotiable under $137N4 


—Transfer of — Chapter VIII, T. P. Act 
S 137; S 137 N2 


—Transfer of, mode of $137N5 
Notice 
—Absence of — Onus of proof S$3N50 


—Actionable claim — Notice of transfer of : 
See Actionable claim — Transfer of 


—Actual S3N 28 
Definite, information must be S3N 28 
Time; notice before purchase $3 N 28 

— Agent, notice to S3N4l 
Authority to receive S$3N42 

Secret limitation of S3N42 
Cessation of agency after S3N44 
Common agent S 3 N 42, 43 


Communication by agent, presumption 


S3N41 
Conditions, essential S3 N43 
Knowledge, during agency S3 N43 
Knowledge, material to transaction 

S3 N43 
Exception S3 N47 
Fraud of agent S3N 41.47 


Party, person seeking benefitto S3 N47 
Possibility of, discovery by honest agent 


S3 N47 

Government as principal S3 N46 
Infant principal S3N45 
Principle, imputed to S3N41 
Sub-agent, notice to S3 N42 
—Attestation, if notice of contents S3N31 


Existing interest in property, attestor having 


S3 N31 

Presumption as to S3N31 
—Classes of S3N 28 
—Constructive S3N 28 
Classes of S3N 28 
Doctrine of, basis of S3N28 
Doctrine of, principle underlying S3N28 
English decision, application of S3N28 


Fraud practised by agent — Constructive 


notice to principal S3N47 
Fraud practised by agent — Notice to 
principal — Extent S3N47 
Fraudulent party, if can plead S3N49 
Meaning of S3N 28 
—Date of registration of instrument S3N 36 
Date of filing memorandum $3 N37 
—Declaratory decree — Not notice S3N 48 
—Decree as S3N48 
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Notice (contd.) 
—Deed notice of, contents of, when S3N32 
Deeds referred to, notice of $3N32 
—Definition of $3 
—Deposit of mortgage-money of : See Deposit of mort- 
gage-money. 


—Forfeiture, notice to determine lease on 
S 111;S 111 N 16 
See also Forfeiture of lease 
—Gross negligence 
See also Gross negligence 
—Husband of pardanashin woman, notice to 
$3N42 
—Lessee, to, of transfer by lessor S109N7 
—Lessee, to, to make good defect in property. 
S 108 (m); S 108 (m) N 6 
—Lis pendens as S3 N48 
—Mortgage-money to pay S 69N 12 
See also Mortgagee — Power of sale without 
intervention of Court 
—Notice to quit : See Notice to quit 
—Notification in newspaper 
—Obligation annexed to the ownership of 
$40N17 
See also Obligation annexed to the ownership 
—Onus of proof — Person claiming to be transferee 


$3N30 


S3N28 


without notice S3N50 
—Partner, to S3 N42 
—Pendency of suit — Not notice S3 N48 
— Possession as S3;S3N39 

Actual, must be S3N39 


Collateral agreements of person in possession, 


notice of S3N39 
Completion of contract. possession, if notice be- 
fore S3N40 
Restricted to title of person in posession only 
$3N39 
—Proof of, onus S3N50 
—Proof — Sufficiency $3NS50 
—Redemption, of S60 
— Registered instrument, notice of s3 
—Registered letter, refusal of S3N29 
— Registration of instrument S3N34 


Date of execution, notice if relates back to 


S3N36 
Invalid registration S3 N38 
Registration not under Act of 1908 
S3 N38 
Subsequent S3 N35 
—Repairs, notice to lessor S 108 () 
—Restrictive covenant of S40N17 
See also Restrictive covenant 
—Severance of interests, of S37N8 
—Taxes, omission to inquire $3N29 


—Transferee for consideration without : See 
Transferee for value without notice 
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Notice (contd.) 

—wWilful abstention from inquiry S3.N 29 
Bona fides, want of, must be $3N 29 
Designed or intentional abstention 

$3N29 
Duty to inquire $3N29 
Negligence, distinguished from $3N30 
Question of, if one of fact or law $3N33 


Record of Rights omission to examine 


$3 N32 
Title deeds, failure to call for and inspect by trans- 
feree S3N32 
Notice to quit S 106 
—Acceptance of subsequent rent S113N3 
Co-sharer, by $113N3 
Ejectment suit during pendency, of - 
S113N3 
Protest under S113N3 
Unauthorised person, by S 113 N3 
—Agent, notice by or to S 106 N 38 
—Assignee of lessee to S 106 N 37; 
S 108 (j) N3 
—Assignee of lessor, by S 106 N 35; 
S109N4 


—Cases not governed by S. 106 in case of 

S 106 N 49; S 109 N 4 
—Clear and unambiguous S 106N 19 
—Co-lessee to S 106 N 37 
—Compensation for improvements, lessor undertak- 


ing to pay in S 106 N 28 
—Competency to give S 106 N 33 to 36 
—Construction of S106 N 19 


—Contract to the contrary S 106; S 106 N 2 
Possession under agreement to grant lease for 


term certain S 106N 8 

Valid, must be S 106N 2 

—Co-owner, by S 106 N 34 

—Co-tmustee, by S 106 N 34 
—Denial of title by lease — Effect of 

S 106 N 25 


—Determination of lease by 
—Dispensed with, when S 106 N 25, 30, 31 
—Ejectment suit without S 106 N 24 
—Enhancement of rent, clause for, in effect of 

S 116N8 
—Expiring with end of year or a month of tenancy 


S 111; S 111N 23 


— Not necessary S 106 N 40 
—Form of S 106; S 106 N 19, 43 
—Given, when unnecessary S 106 N 27 
—Government lease by, in case of S 106 N 47 
—Heirs of lessee, to S 106 N 37 
—Indefinite period, lease for S$ 106N7 
—Invalid, effect of S 106 N 19, 32; S 111 N 23 
—Invalidity, plea of S 106 N 24 
—lJoint lessors, by due S 106 N 34 
—Joint receivers, by one S 106 N 34 


Topical Index 


Notice to quit (contd.) 


—Lease for life, in case of S106N4 
—Lease for term certain, in case of 

S 106 N 2,3 

Determination before expiry of period, by 
S 106N3 
—Lessee, by S 106 N 22, 23 
Duty to give up possession S 106 N 22 
—Lessor by S 106 N 33 
After assignment S 106 N 35; S 109 N 4 


—Local law to the contrary S 106; S 106 N9 


—Manager of joint family by S 106 N 34 
—Municipality, lease by S 106 N 48 
—Onus as to S 106 N 2, 24 
—Option to continue on different terms, with 
S 106 N 20 
Enhanced rent, to pay S 106 N 20 
—Part of holding as to S 106 N 19 
—Period of S 106; S 106 N 39 
Calculation of S 106 N 42 
Year or month of tenancy S 106 N 40, 41 


—Plea of, want of S 106 N 24: S 111 N 23 
—Possession of lessee, after expiry of 


Damages, liability for S 106 N 32 
Invalid notice S 106 N 32 
Rent, liability for S 106 N 32 
—Principles S 106N 19 
Cases not governed by S. 106, applied to 
S 106 N 49 
—Reasonable notice, when sufficient 
S 106 N 49 
—Receiver, by S 106 N 36 
—Second notice to quit — Effect of $113N3 
—Service S 106 
Co-lessee on S 106 N 37 
Mode of S 106 N 44 
Pleader or solicitor on S 106 N 46 
Post by S 106 N 45 
—Service tenures in case of S 111 N22 
—Sub-lease, effect on S 106 N 29 
—Sub-lessee to S 40 N 37 
—Sufficiency of S 106 N 19 
—Tenancy at will, in case of 5 106N6 


—Tenancy created by decision of Court 


S 106 N 19 
—Term of year, lease for, in case of SHIN2 
—To whom to be given S 106 N 37, 38 
—Trustee by S 106 N 36 
—Unauthorised person, by S 106 N 38 
—Unnecessary, when S 111 N 23 
—Usage to the contrary S 106; S 106 N 10 
—Validity of S 106 N 19, 39 
—Verbal S 106 N 49 


—Waiver of S 106 N 23; S 113;S 113 N1 
Acceptance of subsequent rent, by 
S 113 HI (a); S 113 N3 


Topical Index 


Notice to quit — Waiver of (contd.) 


Ejectment suit, acceptance after S113N3 
Protest, acceptance under S$ 113N3 
Acts not amounting to $113N3 


Consent of person to whom given, necessary 
S 113; S113 N2 
Demand, mere, for subsequent rent 


S 113N3 
Distress for rent, by S113N3 
Effect of S113N4 
English law S113N1 
Guarantor for rent, effect on S113N4 
Intention to treat lease as subsisting 
$113N3 
Permanent tenancy, assertion of $113N1 
Rent prior to, acceptance of $113N3 
Second notice to quit, by S$ 113N3 
—wWho can give S 106 N 33 to 36 
—Writing in S 106 
— Year or month of tenancy S 106 N 40, 41 
Calculation of S 106 N 42 


Obligation annexed to ownership 
—Contract for sale of immovable property 


S40N8 
—Contribution to mortgage-debt, contract excluding 
S82N8 
—Debt, contract to pay, of another S40N 14 
—Enforcement of S 40 
—lIllustrative cases S40N 15 


—Land revenue. contract to pay on land of another 


S40N 14 

—Lease 
Contract for renewal of S 105 N 36 
Contract to give S40N 13;S 105N 4 
—Maintenance, contract to pay S40N9 
—Meaning of S40N7 
—Mortgage contract to give S40N 11 
—Notice of S40N 17 
Onus to prove S40N 17 
Transferee with S40N 17 
—Pre-emption, contract for S40N 10 


—Second transferee from bona fide purchaser, enfor- 


cement against S40N 19 
—Test S40N7 
—Transfer by operation of law, enforcement in case 

of S 40 N 20 
—Transferee of property S40N 18 

Court sale, purchaser at S40 N 20 
—Zaricharam contract to pay S40N 12 
Occupancy rights 
—Transfer of S6N 31, 37 

One transfer of transferable and not transferable, 

lands effect S6N29 

Prohibited by agreement—Effect S6N 37 

Prohibited by decree of Court S6N 37 
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Occupancy tenant 


—Mortgage by — Redemption by person recognised 
subsequently as tenant S91 N 36 


Official Assignee or Receiver 
—Authorized to transfer insolvent's property 


S7N5 
—Fraudulent transfer, avoidance by S 53 N 29 
—Sale by S54N3 
Section 43, applicability of S$ 43.N 12 
Whether transfer by operation of law 
S2N6 
—Specific performance against S 40 N 20 
Onerous gift S127 
—Acceptance of S 122 N 7; S 127 
Effect of S 127; S 127 N5 
Principle S127N2 


—Conditional gift, distinguished from S 127 N 3 
—Disqualified transferee, to S 127 
Acceptance by S 127; S 127N 4 

Death before attaining competency 
S127N4 

—Option to select, separate transfers 

S 127; N 127N2 

—Single transfer, acceptance in case of 
S 127; N 127N2 


Operation of law, charge by 
See charge 
Operation of transfer ss 
—Corpus of transfer $8N10 
See also Corpus of transfer 
—English law S8N1,2 
—Execution sale—What passes at S8N3 
—Heritable estate, when conferred S8N4 
—Hindu famale, transfer to S8N6 
Absolute estate, passing of S8N6 
—Hindu law S8N6 
—lIntention 
Different intention expressed or implied 
S8N4 
How gathered S8N4 
—Interest in property—Transfer of S8N8 
—Lease, on S 8 N 8; S 108 (0) N 6 


—Legal incidents of property : See Legal incidents 
of property 


—Maintenance grant S8N5 

Heritable. when S8N5 
—Mortgage, on S8N8 
—Passes all interest of transfer S8N2 
—Principles S8N2;S10N1 
—Rent and profits, transfer of S8N 14 
—Revenue sale—What passes at S8N3 

Building on land S8N3 
—Sales in invitum—What passes at S8N3 


—tTransferee — What passes to 
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Operation of transfer — Transferee — What 
passes to (contd.) 

Better title than transferor S8N9 
Hindu widow—Transfer by S8N9 
Transferor with absolute interest S8N9 
Transferor with dual capacity S8N9 
Transferor's interest passes — Principle under- 
lying S8N2 


—Unauthorised person, transfer by : See Transfer by : 


unauthorised person 
Opposed to the nature of interest, transfer 


S6N 26 
—Emoluments attached to office, transfer of 

S6N 26 
—Service tenures, transfer of S6N26A 

See also Service tenures. C 

—Temple, transfer of S6N 26 
Oral transfer $9 
—Agricultural lease S117N4 
—Hindu Law S9N1 
—Mahomedan Law SONI 
—Mortgage by deposit of title deeds S$ 48N 10 


—Priority over one by registered instrument 


$48N10 
—Prior to passing of T. P. Act — Validity of 
SONI 
—wWriting, when not necessary S9N2 
Order 
—Lease embodied in S 107 N 13 
See also Lease 
—Transfer by or, in execution of S2N6 
T. P. Act not applicable $2;S2N6 
Ostensible owner 
—Benamidar S41N8 
—Defined S41N8 
—Mrotgagee, if included S41 N17 
—wWith consent of persons interested S41N8 
Ostensible owner, transfer by $41 
—Applicability of S. 38 to $37N3 
—Burden of proof, as to S41 N 25 
—Consent to : ostensible ownership S41N8 
Attestation, if amounts to $41N 13 
Capacity to give S41N8 
Death of real owner, effect S41N15 
Express $41N10 
Implied S41N 10 
Minor by S41N8 
Mistake under S41N 12 
Mortgagee, by S41N8 
Motive immaterial S41N 14 
Nature of $41N 12 
Necessity of S41N8 
Ownership, consent must be to S41N8 
Reversioner, Hindu, by S41N8 
Silence amounting to S4I N10 


Topical Index 


Ostensible owner, transfer by — Consent to : os- 
tensible ownership (contd.) 


Transfer consent to, necessary if S4I N11 
What amounts to S41N8 
Withdrawn before transfer S41N 15 


—Dekkhan Agriculturists' Relief Act (XVI of 1879) 
— S. 10A, suit under S41 N8 
—Estopped, real owner S4IN2 

Distinction between S. 115, Evidence Act and 


S. 41, T. P. Act S41N2 
—Execution sale, principle of S. 41, applicability 
S41N3 
—Good faith, tranferee in S41 N22 
Burden of proof, as to S41 N 25 
Plea of S41N 24 
—Interest in property ostensible owner having some 
S41N18 
—Lis pendens. suit by real owner — Effect of, on 
S41N 16 
—Moveable property, of S41N4 
—Person interested in property S41N9 
Guardian S41N9 
Reversioner. Hindu S41N9 
Trustee S41N9 
—Principle underlying S41;S41N1 


Provinces where T. P. Act does not apply, appli- 


cability to S41N5 
—Reasonable care by transferee S 41 N 23 
Burden of proof, as to S 41 N 25 
Degree of care S41N23 

Plea of S41 N24 
Possession, inquiry as to S41 N23 
Title, inquiry into S 41 N23 
What amounts to S41 N 23 


— Subsequent transferee from first transferee, 


protected if S41 N20 
—Title of transferee to be considered from date of 
transfer S41N 24a 
—Transfer, mortgage-money. payment of, if 
S41N19 
—Transferee, protected, when S41N 21 
Conditions for S41N7 


Otti mortgage 

—Incidents of 

—Right and liabilities of parties 

Owelty 

—Meaning of S 
—Priority of S 
Pardanashin lady 

—Attestation of deed, executed by S3N 11A, 14 


—Competency to contract S7N3 
—Husband — if agent S3N 42 
—Gift by $122N3 

Revocation of S 126N 10 
—Mortgage by S 58 N 22 


—Transfer by — Independent advice 
S 58 N 22; S 126 N 10 


Topical Index 


Partition 
—Family arrangement — Distinction 
S5N 4(a) 
—Proof — Separate living — Not sufficient proof 
S5N4(g) 
—Registration — Not necessary S 5N 4(g) 
—Relinquishment — Distinct S5N 4(e) 
Part performance S 53A 


— Acquiescence and expectation, how far are 


S 53A N 2A 
—Acts of S 53A N 10 
Act in furtherance of contract S 53AN 10 


—Agreement of sale-Registration — Compulsory 

S 53-A N1-A 
—Agreement to sell mortgaged property by mort- 
gagor to mortgagee in possession 


Equity of redemption test S 53-A N 4 
—Amend Act 48 of 2001 
Registration of agreement of sale made compul- 
sory S 53-A N 1-A 
—Bars enforcement of right by fransferor 
S 53A N 13 
—Consideration, transfer for, necessary 
S53AN7 
—Contract to transfer S53AN6 
Invalidity, nature of S 53A N 12 
Proof of S 53A N 16 
Writing, must be in S53AN9 
—Defence 
Available only in S 53A N 13 
Third parties, against S 53A N 13 
—Equitable doctrine of S 53A N 1; S 105 N 19 
Applicability in India S 53A N3. 18 
History of $53N1 
Importation, partial into India S 53AN3 
Limitations of S53AN1 


Section 53-A and, distinction between 
S53AN4 
—Family arrangement, applicability to 
S53AN6 
—Gift, application to S 53A N 7; S 123N9 
—Hindu father — Agreement S 53-A N 9A 
—Hindu reversioner, bound by, transferee from 


widow S 53A N 14 
—Immovable property. restricted to S53AN8 
—Instrument of transfer 
Applicability of SS3AN6 
Invalidity, nature of S 53A N 12 
—Law prior to S. 53-A S 53AN3 
—Lease, application to S 53A N 6; 
S 105 N 4, 19, 39; S 107 N 14 
—Limitation for defence of S 53A N 19 


—Moveable property, contract relating to 


S53AN8 
—Oral agreement S 55-A N 9B 
—Oral contract—Application of S 53A; 


S53AN4 


1003 
Part performance (contd.) 
—Performance by transferee of his part 
Complete, must be S53AN 11 
Willingness to perform. S 53AN I1 
—Plea of S 53A N 20 
—Possession, actual or constructive S 53-A N 10 
—Possession of transferee S 53A N 10 
Dehors the contract S 53A N 10 
Pursuance of contract in, must be 
S 53A N 10 


—Reconveyance agreement 
Applicability of part performance S 53-A N 10 
—Registration, want of 


Effect of Amendment of 2001 S 53-A N 12 
—Retrospective, S. 53-A if S53AN5 
—Rights provided by contract S 53A N 13 


—Specific performance, suit for 
Vendee’s failure to file within limitation period 


S 53-A N 6 
—Specific Relief Act, S. 27-A and S. 53-A. T P. Act, 
compared S 53A N 17 
—Spes successionis, transfer of, application to 

S 53AN 12 
—Suit for declaration on basis of part performance 
Maintainability S 53-A N 4 
—Surrender, applicability to SS3AN6 
—Terms of transfer, clear must be SS53AN9 
—Third parties, available against, if S 53A N 13 


—Transferee — Any person claiming under him 

S 53-A N 14 
—Transferor, enforcement of his rightsS 53-A N 13 
—Transferee, without notice protected 

S 53AN 15 
—Void transfers, application to S 53A N 12 
—Walsh v. Lonsdale, doctrine of distinguished from 


S53AN2 
—Willingness to perform his part $53-AN 11 
—Writing 
Contract in, necessary S53N9 
—wWritten agreement S 53-A N 9-A 
—Agreement against — Validity S11IN13 
—Agreement to divide by reversioner S6N4 
—Co-owner, right of S44N5 
—Coparcener, transferee from rightof S44N6 
—Exchange, partition whether S$ 118N5 
—Fraudulent transfer, when S53N5 
—Hindu Law, right under S44N6 


—Lis pendens, partition suit, operates as 


$52N 19 
—Oral S2N4 
—Restraint on—Void for repugnancy S11N9 


—Share obtained on—Morigagee's right to 
S$ 67N 29;S73N 1 
—Suit for 


Balance of convenience S44N5 
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Partition — Suit for (contd.) 
Temporary, precarious or qualified interest, 
plaintiff having S44N5 
Unity of possession necessary S44N5 


—Transfer of property, partition whether 
S5N2,4S40N 18;S53N5 


—Writing S9N10 
Partner 
—Accounts, right to call for, nature of 
S3 N24 
—Assignment of rights to another, if transfer 
S5N4 
—Competency to transfer partnership property 
S7N7 
—Forfeiture of interest on insolvency $12N6 
—Mortgage by S 58 N25 
—Notice to S3N42 
—Payment or tender to S 60N 12 
—Share of, transferability of S6N22 
Pay order 
—Transfer of debt and pay order, distinction between 
S$ 130N 15 
Payment 


—Mortgage-money of 
See (1) Mortgage-money (2) Redemption 
—Rent of : See Rent. 


Pension 
—Apportionment of S36 
—Essentials of S6N24 
—Instances S6N 24 
—Meaning of S6N24 
—Political 
Meaning of S6N24 
Transfer of S 6; S 6 N 24 


—Stipends allowed to pensioners of the Crown 
—Transfer of S 6; S 6 N 24 
Performance of an act, condition of 
—Condition subsequent as to breach of 
S$ 33;S33N2 

—lIgnorance of condition $24N3 
—Person interested in non-fulfilment of condition 

$ S34N2 
—Prevented by fraud, effect S34; S34N2 
—Time specified for — Impossibility of performance 


by fraud S34N2 
Periodic leases 
—Agricultural purpose, lease for S 105 N 31; 
S 106 N 12, 13 
—Building purpose, lease for S 106 N 12 
—Construction of lease S 105 N 31 
—Determination of S 105 N31 
—Duration S 105 N 31, 32; S 106 
Presumption S 106 
—Essentials of S 105 N31 


Topical Index 


Periodic leases (contd.) 


—Government lease, by 


—Manufacturing purpose, lease for 
S 105 N 31; S 106 N 12. 13 


S 106 N 47 


—Month to month from S 105 N 31; 
S 106 N 12, 17 

Building purpose, lease for S 106 N 12, 14 
Calculation of time S 106 N 41, 42 
Heritable S 106 N 17 
Lease, when deemed to be S 106 
Ordinary tenant S 106 N 15 
Partible S 106N 17 
—Notice to quit, determined by S 106 


—Notice to quit in case of : See Notice to quit 


— Presumption of S 105 N 31. 32; S 106 N 12 
—Single lease S 105 N 31; S 106 N 16 
—Test to determine S 105N 31 
—Usage to the contrary S 106 N 10 
— Year or month of tenancy S 106 N 40, 41 
Calculation of S 106 N 42 
— Year to year. from S 105 N 31 
S 106 N 16; S 107N4 
Agricultural purpose, lease for S 106 N 13 
Computation of time S 106 N 41, 42 
Death of lease S 106 N 16 
Defined S 107N4 
Determination of — Efflux of time, by 
S111 N2 
Lease, when deemed to be S 106 
Manufacturing purpose, lease for 
S 106 N 13 
Presumption S106 N 12 
Registered instrument necessary S 105 N 8; 
S 107;S 107N 1.4 
Single lease S106 N 16 
Yearly rent fixed lease whether : 
S 105 N 26. 31 
Yearly rent, reservation of $106 N 15 
Periodical payment 
—Apportionment of S36; S36N7 
—Meaning of S36N7 
Permanent lease 
_—Absolute estate, creation of, distinguished 
S$ 105 N 42 
—Acquisition of permanent tenancy 
Adverse possession, by S 105 N 33 
Estoppel, by S 105 N 55 
Prescription. by S 105 N 54. 79 


Subsequent to commencement of ordinary lease 


S 105 N 53 
—Assertion of 
Denial of title. whether amounts to 
S111 N14 
Waiver of notice to quit S113N1 


—Construction of lease S 105 N 47 


Topical Index 


Permanent lease (contd.) 
—Creation of S 105 N 41; S 106N5 
—Determination of, efflux oftimeby S111N2 
—English Law S 105 N 41. 42 
—Evidence of 
Circumstantial evidence S 105 N 48 to 51 
Dwelling or residential purposes, lease for, in case 


of S 105 N 50 
Long and undisturbed possession at fixed rent 
S 105 N 49 
Succession and transfers $105N51 
—Forfeiture, in case of S111 N12 
—Improvements by lessee S5SIN9 
—Local usage by $105 N 41 
—Lost grant, principle of, as applied to 
S 105 N 44 
—NMortgagee in possession, power to grant 
S76N6 
—Motgagor, by S65AN4 
—Notice to quit S$ 106N5 
—Onus of proof S 105 N 43 


—Origin unknown, presumption of validity of grant 


S 105 N 45 
—Presumption against S 105 N 43 
—Registration S105N5 
—Religious or charitable endowments, property of 
S 105 N 56 
—Restraint on alienation S10N 13 
—Sale distinguished from S 105 N 42 
—Subsequent arrangement between landlord and 
tenant S 105 N 52 
—Under proprietary rights, grant of S 105 N 42 
—Valid S105N41 
Perpetuity, rule against S14;S14N2 
—Alternative limitations, one void by reason of 
S14N9 
Bequest. application of rule to S14N1 
—Cessation of interest,if affected by S14N5 
—Charge, applicability to S14N3 
—Charities, application of, rule to 
§$ 18;S18N2 
—Contract, applicability of rule to S$ 14N 10 
Sale of land, contract for $14N 10 


—Covenant not to assign or alienate in validity of 


S10N 16 
—Covenant running with land, applicability to 
S14N 16 
—Creation of perpetuity 
Modes of S14N2 
Public policy opposed to S14N2 
—English law S14N2 
—Future interests whether affected by S14N5 


—Future interest — Remoteness in commencement 


necessary S14N5 
—Hindu law S14N 13 
—Immovable property, application to S14N4 
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Perpetuity, rule against (contd.) 
—Living persons, one or more transfer to 
S14N6 
—Mahomedan law S 14N 14 
—Minority of unborn person ’S14N2,8 
—Moveable property, application to S14N4 
—Possible events to be considered S14N2 
—Postponement of vesting 
Attaining age of 21, unborn person 
S14N8 
Maximum period S$ 14N2 
—Power of appointment, estate created under 
application to S$ 14N 12 
—Pre-emption, contract for, if affected by 
S14N 10 
—Reason of rule S14N2 


—Several limitations, some void on account of 
S14N9 


—Wakf, application to S14N 14;S18N5 


Person 
—Defined S5N3 
—Juristic S5N3 
Court S5N3 
—Person in existence 
Child en ventre sa mere S13N4; 
S14N6,7 
Son adopted after a man's death $13N 6; 
S14N7 
Personal liability, mortgagor's 
—Anomalous mortgage, in S 68 N 12; 
S98N 1,5,6 
—Construction of instrument O34R6N5 
—Covenant running with load, whether : 
S 58 N 29; S 68 N 8 
—Covenant to pay S68 N2 
Express or implied S68 N2 
Mortgagee when not entitled to sue on : 
S68 N2 
Presumed S68 N2 
Runs with land, whether S68 N8 
Test to find out S68 N2 


Void mortgage — Relief it can be given on 


S 68 N 13 
—English mortgage — Essential in S 58 N 38 
—Ex contractu S68N1 
—Ex delicto S$ 68N 1 
—Guardian's S68N 11 
—Interest for S$ 68N 14 
—Legal representative of mortgagor, of S68; 
S68 N9 
—Minor mortgagor S 68 N 10 
—Mortgage by conditional sale. in 

S 58 N 29, 31 

—Mortgage by deposit of title deeds, in 
S 58 N 39 
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Personal liability, mortgagor's (contd.) 
—Personal decree : See Mortgage suit 


—Presumption of S 58 N29 
—Simple mortgage, in S 58 N 27. 29 
—Simple mortgage, ususfructuary, in S98N5 
—Suit to enforce—Limitation S58 N29 
—Transferee from mortgagor of S 68;S68N8 

Agreement to pay mortgage-debt S68N8 


—Unregistered mortgage, admissibility of 


S 59N 14 

—Usufructuary mortgage, in S 58 N 29, 35 
— Void mortgage 

Relief on covenant to pay S 68 N 13 

Relief under S. 68 S 68 N 13 
—Welsh mortgage in S 58 N 29 
Peruarthum mortgage S98 N9 
—lIncidents of S98 N9 
Pledge 
—Decree pledge of Pre N2 
—Future, property, of S 58N 10 
—Mortgage, distinguished from S 58N 11 
—T. P. Act does not deal with Pre N2 
—Transfer, if ‘S5N2 
Possession. 
—Actual possession a 

Notice operates as S3N39 


Open site, stacking fodder or tying cattle, if 


f S3 N39 
—Delivery of 

Lessor's duty S 108 (b); S 108 (b) N 1 to 4 

Seller's duty S 55;S55N7 
— Joint possession 

Co-owner, right of S44N4 


Coparcener, transferee from, right of 


S44N6 
Dwelling house, transferee from one co-owner, 
right of S44N8 
Ouster S44N4 
—WNotice — Possession when S3N39 
—Notice — When not $3N40 
—Occupation, distinguished from S76N 18 
—Redemption, delivery on S 60; S 60 N 17 
Possibility 
—Charge, creation of interest of owner thereafter 
S6N6 
—Contingent interest, if S2IN 4,5 
—Contingent right S6N6 
—cCoparcener, interest of S6N6 
—Future offerings; right to S6N6 
—Like nature, possibility of S6N6 


Chance of, succession or bequest, if limit to 


S6N6 
Gratuity S6N6 
Meaning S6N6 


Topical Index 


Possibility (contd.) 
—Property possibility not S6N3 
—S. 43, applicability to transfer of S6N6 
—Transfer of Só 
— Vested interest S6N6 
Postponement of prior mortgagee 
See (1) Prior mortgagee 

(2) Priority 
Power of appointment 
—Election, under S35N27 
—General and special S14N 12 


—Perpetuity, rule against—Application to estate 
created under S14N 12 

—Person to take in default of exercise of — Interest 

of S19N 12 


—Property, power of appointment whether 


SSNS 
— Vested, interest if can be before exercise of 
S19N12 
Preamble Pre N 1 
—Key to construction of statute Pre N 1 
Pre-emption 
—Agreement for—Validity S$ 10N 16 
—Condition for validity S10N7 
—Contract for S 54 N 23 
Covenant running with land, whether : 
S$ 40N 10 
Nature of S40N 10 
—Decree for—Transferability S6N 12 


—Exchange, on S118 N3;S 120N2 
—Lis pendens applicability of, to suit for : 


$52N21 

—Perpetuity rule against, if affects contract 
S 40N 10 

—Right of 

Enforcement S 40N 10 
Personal S6N 12 
Property transferred by pre-emptor S6N 12 
Transferability S6N 12 

—Sale, for purpose of — Determination of 
S54N4 
—Sale necessary for S118NI1 
—Subrogation, pre-emptor, right of S92N3 


—Transferee of land subject to—Improvement by 


S SIN 12 

Premium in lease 

See Lease 
Price 
—Ascertainment of S 54N 12 
—Defined S 54N 12 
—Different from that recited 

Evidence as to S54N 15 

Onus as to S54N 15 


Topical Index 


Price (contd.) 


—Essential in sale S54N 12 
—Inadequacy of S 54N 16 
—Inflation of S54N 16 
—Meaning of S 54N 12 
—Non-payment of — Effect of S 54N 14 
—Paid or promised S 54N 13 
—Transfer for, what constitutes S54N 12 
Principal and agent 
—Agent 
Authority of, secret limitation S3N42 
Defined $3N 42 


Deposit of mortgage-money, notice of to 
S 102; S 102 N 2,3 


Notice to quit by or to S 106 N 38 
Tender to S 102; S 102 N 2,3 
—Infant principal, notice to agent S3N45 
—Notice to agent S3N46 


—WNotice to agent — Effect : See Notice 
—Partner, agent of firm, if 
—Sub-agent notice to 
Prior and puisne mortgagees 
—Puisne not party to suit by prior 

Prior mortgagee — Purchaser, right of 


S3N42 
S3N 42 


S 67N 20 
Purchaser, rights of S67 N20 
—Remedies against each other S$ 67N 19 


Prior interest 


—Allternative transfer — Failure of one under S. 13 
or S. 14, effect of S16N3 
—Defeasance and repugnant clause, distinguished 


$32N9 

—Defeasance clause with gift over S$ 28N2 
Construction of S$ 29N3 
Strict construction $28N3 


Definite person or persons, in favour of 


S28N8 

Impossibility of fulfilment of condition — Ef- 

fect S30N3 
Knowledge of condition, if necessary 

S29N6 

Strict fulfilment of S29N4 

—Failure of 
Acceleration of subsequent interest S 27; 


$27N2;S28N 11 
Bequests, rule as to $27N1 
Effect to be given to intention of transferor 


S27N2 
Illustrative cases S27N2 
Falling under S. 13 or S. 14 — Effect 
$ 16;S 16N3 
General rule as to subsequent interest : 
S16N3 
Exceptions S16N3 


Manner of, specified — Effect on ulterior 
disposition S27;S27N2 


Prior interest (contd.) 
—Ulterior interest invalid, prior if affected 


S 30; S30N2 


—Void 
Effected on interest to take effect after 
S$ 16N3 
Subsequent interest independent — Effect 


S16N3 


Prior mortgagee 
See also prior and puisne mortgagees — 


—Acquisition of equity of redemption S 101 
See also Merger 
—Fraud of S78N2 
—Gross neglect of S78N4 
Evidence of fraud, amounting to S78N4 
Laches, institution of suit in S78N7 
Parting with title deed S78N6 
Title deeds. failure to obtain S$78N 5,6 
—Loss of priority, effect of $78N 10A 
—AMisrepresentation of S78N3_ 
—Necessary party, mortgage suit in, whether 
SOIN7_ 
—Posterior mortgagees, rights against $94N2 
Personal decree, right to S$ 94N3 
—Postponement of $78;S78N1 
Burden of proof -= ST8N 11 
Disjunctive, ingredients S78N 1,4 
Fraud by “S78N2 
Gross neglect, by S78N4 
Evidence of fraud amounting to ' ‘S78 N 4 
Misrepresentation by ‘S78N3 
Constructive fraud amounting to 
S78N3 
Silence, mere ‘S78N3 
Notice, subsequent mortgagee with 
S78N9 
Proximate cause of inducement “S78N8 
Punjab, principles applied to S78 N 13 
—Preferential right to redeem, when has 
S91N41 
—Priority lost, when S78 


—Purchase of equity of redemption by — Right to 
redeem subsequent mortgage, on 


—Redemption, of subsequent mortgage by — 
Subrogation right of 
—Redemption, subsequent mortgage, of 


S9IN7 


S91 N12 


S91 N77 


Purchaser of equity of redemption, as 
S91 N7 


—Subsequent advance by, meaning of S$93N6 
Tacking prohibited S$ 93;S93N3 


Priority 


—Charge — Future advance to secure, of 
S79N 10 
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Priority (contd.) 


—Charge and mortgage, between S48N3 
—Charge — Floating charge S 100 N 10 
S 100 N 18 


—Charge, several between 
—Co-existence of successively created rights 
S48N6 
Simple mortgage and lease rights under 
S48N6 
Usufructuary mortgages, successive 
S48N6 
—Contract or reservation as to S48N7 
—Contract to transfer, right created by, of 


S$48N3 
—Crown debts S48N 14 
—Different properties question in respect of 

S48N5 
—Exception, S. 79 if S79N2 


—Future advances, of : See future advances — 
Mortgage to secure 


—General rule $48;S48N1 
—Loss of 
Burden of proof $78N 11 
Estoppel, by S48 N 16;S 78N 10 
Fraud by S$ 78;S78N2 
Gross neglect, by $78;S78N4 
Misrepresentation, by $78;S78N3 
—Mortgage of i 
Agreement priority of, effect S40N11 
Loss of S78 
—Oral transfer and transfer by registered instrument, 
between S$ 48N 10 
—Owelty liens S$ 48N 13 
—Postponement of prior mortgagee : See Prior 
mortgagee 
—Receiver, mortgage by, of S48 N 12 
—Redemption, right of, in S9IN41 


—Registered and unregistered instruments. between 


S48N9 
Notice of unregistered, to subsequent transferee 
S48N9 
—Registered instruments between S48N8 
—Renewal of prior mortgage, of S101 N3 
—Rights created by transfer, of S 48 
—Salvage liens S48N 11 
—Same day, rights created on S48N 11 
—Same person, transfers by S48N2 
Legal representative, transfer by S48N2 
—Same time, rights created at S48N4 
—Sub-mortgages, as between S58N5 
Profits 
See Rents and Profits 
Property 
—Alimony SSN5 
Annuity S5N5 


— British India property outside : See British India 


Topical Index 


Property (contd.) 


—Chance of obtaining legacy S6N3 
—Chance of succession S6N3,4 
—Charge S5N5 
—Contingent interests SSN5 
—Copyright S5N5 
—Future S5N5 

Assignment of S5N7;S6N3 
—Future crops — Mortgage of S5N7 
—Future income — Not property SSN5 
—Grazing cattles S5N5 
—Legal and equitable estates S6N6 


—Legal incidents of : See Legal incident of property 


—Meaning of S5N5 
—Office of Dharmakarta SSN5 
—Possessory title S5N5 
—Possibility, mere, if S6N3 
—Power of appointment S5N5 
—Real and personal S3N2 
—Real property — If identical with ‘immovable 
property’ S3N2 
—Right enforceable, if must be S5N5 
—Right in praesenti necessary S5N5 
—Right to possess S5N5 
—Right to sue, mere S6N 16 
—"Thing" whether S118N7 
—Trade mark S5N5 


—Transferability : See Transfer of Property 


—Transferability S6N1 
—Transferability — Not sine qua non S5N5 
—Uncalled share capital S5N5 
Public Office 
—Defined S6N23 
—Transfer of S6;S6N 23 
Public Officer 
—Salary of 

Provident fund amount S6N 23 

Transfer of S 6; S 6 N 23 
— Transfer, taking of S6N35 
Public policy opposed to 
—Agreement S6N35 
—Condition precedent S 25;S25N9 
—Condition subsequent $32N5 
—Future maintenance, right to, transfer of 

S6N 15 

—lInterest restricted in enjoyment to owner, transfer 

of S6N 15 
Judicial precedents, value of, in determining what 
is S25N9 
—Marriage brokage contract S6N35 


—New head, Court not empowered to invent 


S6N35 
—Perpetuity, creation of S14N2 
—Public servant taking of transfer by 

S6N35 
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Public policy opposed to (contd.) 


—Restraint of trade, contract in S6N35 
—Restraint on alienation S10N1 
—Restriant on marriage condition in S25N9 
—Transfers prohibited as 
Pension S6N24 
Public office S6N 23 
Salary of public officer S6N 23 
—wWagering contract S6N35 
Public work 
—RMorigagee of — Remedy of S 67; S 67 N 26 
Puisne mortgagee 


See also (1) Mesne mortgagee 
(2) Prior and puisne mortgagees 
—Prior mortgagee's preferential right to redeem 


S9IN4I 

—Redemption by S9INS5 
Any prior mortgage, of S9INS 
Interest in right to redeem, of S9INS 


Remedy on his own mortgage barred — Effect 


S9IN5 
Void mortgage of S9IN5 
—Sub-mortgagee of — Right to redeem, of 
S9IN6 
—Subrogation, right of $92N11 
Covenant to pay, excluded by $92N11 
—Surplus sale proceeds, right to S73N1 
Purchase-money 
—Buyer's charge : See Buyer's charge 
—Buyer's duty to pay or tender S55N14 
—Direction to pay to third person S55N 14 
—Meaning of S55N14 
—Non-payment of 
Personal liability, buyer's if S55N 14 
Remedies of seller S55N 14 
—Payment of — Time and place of S55N 14 


—Retention, payment of incumbrances, for 


S55N 14 
—Third party, enforcement of contract, by 
S55N15 
—Unpaid — Seller's charge for : See Seller's charge 
Quit notice 
See notice to quit 
Ratification 
—Election, ratification is not S$35N 28 
—Meaning of S 35 N28 
Receiver 
—Appointment of S 69A 
Creation of charge, whether amounts to 
S 100N 11 
Public works, mortgagee of, remedy of 
S67 N26 
—Fraudulent transfer, avoidance by $53 N 29 
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Receiver (contd.) 

—Mortgage by, priority of S$ 48N 12 

—Mortgage suit, rents and profits in the hands of 
S8N14 


Receiver of mortgaged property 
—Agent of mortgagor S 69A; S 69A N 6 


—Appointment of S 69A 
Procedure S 69A; S 69A N 5 
Who may be appointed S 69A 

—Court — Advice of, application for S69A; 

S 69A N 12 13 

—Insure, power of receiver to S 69; 

S 69A N 10 
—Money received, application of S 69A; 
S 69AN 11 

—Mortgagee's power to appoint S 69A 
Mortgage executed before 1929 S 69A N3 
Origin and development of S69AN2 

—Payment to S 69A; S 69A N 8 

—Powers of S 69A 
To take legal proceedings S69AN7 

—Removal of S 69A 


—Remuneration of S 69A; S 69A N9 


Recovery of Debts Due to Banks and Financial In- 
stitutions Act 


—Effect on mortgage S 111 N 23B 
Redemption 
—Accession mortgagor's right, on S$ 63 


—Account from mortgagee : See Mortgagee in 
possession 
—Acknowledgment registered, right to 
S 69; S 60 N 20 
—Act of parties, extinguished by 
S 60; S 60 N 22 
Illustrative cases S 60 N 22 
Independent of mortgage transaction 
S 60 N 22 
Nature of act S 60 N 22 
Purchase by mortgagee S 60 N 22 
—Adverse possession, equity of redemption, of 
S 60 N 53 
S98N2 
S91 N30 
S91 N43 
S 60 N 28 to 39 


—Anomalous mortgage 
—Benamidar, by 
—Charge of applicability of S. 91 
—Clog on 
See also Clog on redemption 
—Compelled to redeem, person if can be 
S91 N39 
—Consolidation of mortgages, rule against S61 
See also Consolidation of mortgages 
—Creditor by $91; S91 N38 
—Crown, by 
Escheat by mortgagor's interest, on 
S9IN19 
—Forfeiture of mortgagor's interest, on 
S91 N19 
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Redemption (contd.) 

—Curator of lunatic mortgagor, by 

—Decree of Court extinguished by 
Confirmation of sale in mortgaged decree 


S91 N31 
S 60 


S92N7 
Final decree for foreclosure S 60 N 26; 
S92N7 
Final decree for redemption S 60 N 26; 
S92N7 
Final decree for sale S 60 N 26 


—Defence of, suit for possession by mortgagee in 


S 60N 51 

—Documents of title, delivery of S 60 
Covenant to produce S 60N 16 
Loss of deeds S60N16 
Mortgage-deed of S60N16 
—Donee by S91N 11° 


—Eauity of redemption : See Equity of redemption 
—Growing crops, mortgagee's right, to 


S60N17 
—Guardian of minor mortgagor, by S91 N31 
—Heir of mortgagor, by S91 N20 


—Imperfect title to equity of redemption, person with, 
by S91 N34 


—Improvements, mortgagor's right, toon S 63A 
—Judgment-creditor, by 
Attaching creditor, by S91 N25 


Creditor obtaining order for appointment of 


Receiver, by S91 N27 
—Landlord, by S91N 13 
—Law prior to T. P. Act S60N1 
—Law where T. P. Act is not in force S60N3 
—Lease by mortgagee, determinedon S 111 N5 
—Legal right is S91 N39 
—Lesssee, by S9IN 12 
—Liability, redemption is not S60N1 
—Limitation S$ 60 N 52 
—Long period fixed S 60 N 5, 32 
—Maintenance, person entitled to, by S92 N22 
—Malabar tarwad, member of, by S91 N23 
—Meaning of S95SN2 
—Member of joint Hindu family by S91 N22 
—Mortgagee — Payment or tender to 

See (1) Mortgagee 
(2) Mortgage-money 
—Mortgagor, by S91 N3 


Existing right in equity of redemption necessary 
S9IN3 
—Mortgagor's rights on S 60 
—Moveables, mortgage of — Redemption after de- 
fault 
S60N2 
—Notice of S 60; S 60 N 40 
—Occupancy tenant, mortgage by — Person 
recognized as tenant : right of, to redeem 
S91 N36 
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Redemption (contd.) 

—Onus of proof S91 N 42 
—Operation of law, extinguished by S 60 N 27 
—Order of, as between several persons entitled 


S91 N41 
—Partial 
Mortgage-money, amount to be paid or tendered 
S$ 60N 10 
Piecemeal $91 N 40 


—Payment or tender of mortgage money : See 
Mortgage-money 
Person contracting to purchase mortgaged 


property, by S9IN9O 
—Person holding decree for sale of mortgaged 
property, by S 91 N28 
—Persons entitled to redeem S91; S91 N2 
Besides mortgagor S91 N3 
Classes of S91 N2,4 
—Piecemeal S 60; S 60N 41 
Co-mortgagees — Redemption by paying to 
one alone S 60 N 47 
Co-mortgagor acquiring mortgagee right 
S 60 N 46 
Mortgagee acquiring share in property: 
S 60 N 44 
Manner, immaterial S 60 N 44 


Piecemeal redemption or remaining shares 


S 60 N 44 
Several mortgagees, acquisition by one 
S 60 N 44 
Proportionate amount S 60 N 44 


Redemption of share allowed by mortgagee 


S 60 N 42 
Release of part of property by mortgagee 
S 60 N 43 
Rule against S60N41 
When allowed S 60N 41 
—Possession, delivery, on S 60; S 60 N 17 
Same state in S60 N17 
Wrongful possession, mortgagee in 
S60N17 
—Preferential right, of S9I N41 
Mortgagor and person entitled SI N4 


Subsequent mortgagee and prior mortgagee 
owing equity of redemption S91 N41 
—Prior mortgagee, by S91N7 
Purchaser of equity of redemption as 


S9IN7 

—Proof of 5 60N 21 
—Provincial Government attaching under S. 88, Cr. 
P. C., by S91 N26 
—Punjab, principles applied to S91 N 44 


—Purchase by mortgagee extinguished by 

S 60 N 22, 23, 24, 25 
S 60 N 23 
S60N 23 


Court sale, purchase at 
Voidable, sale when 
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Redemption — Purchase by mortgagee extin- 
guished by (contd.) 


Revenue arrears, sale for S 60 N 23 
—Purchase of equity of redemption, by 

S9IN8 

Prior mortgagee purchasing S9IN7 

—Puisne mortgagee, by S9INS5S 

Any prior mortgage, of S9INS 


Remedy on mortgage barred — Effect S91 
Void mortgage, effect of S9INS5 
—Remainderman, by S9IN15 
—Remedies of mortgagor for $83N2 
—Re-transfer of mortgaged property 
S 60; S 60 N 18 
English law S 60 N 18 
Tender conveyance, mortgagee to S60N 18 


Third party to mortgagee's obligation 
S 60A; S 60A N 1 
—Re-transfer of property, third party, to 
Costs of S 60A N3 
Mortgagor's right S 60A; S 60A N 1 
Subsequent incumbrancer's right 
S 60A;S 60A N 1 


—Reversioner under Hindu law, by S$ 91N 16 
Surrender by widow, on S91N17 
—Right to redeem S 60 
Act of parties, extinguishing S 60 
Arises when — S60N5 

Date of mortgage, from S6O0NS5 


Default of mortgagee, redemption before 


period fixed S60N5 
Due, principal money becoming 

i S60N 5 
Kanom S60N5 
Otti mortgage S60N5 
Period for payment specified S60N5 


Charge, person having, on mortgaged property, 
of s9 


IN4 

Co-extensive, right to redeem and right to 
foreclose S60N5 
Decree for Court extinguishing S 60 
Extinguishment of S 60; S 60 N 22 to 27 
Act of parties, by S 60 N 22 
Illustrative cases S 60 N 22 


Independent of mortgage transaction 


S 60 N 22 

Nature of act S 60 N 22 
Purchase by mortgagee S 60 N 22 
Decree of Court, by S 60 N 26 
Operation of law, by S 60 N 27 


Purchase by mortgagee, Court sale at 


S 60 N 23 

Revenue sale — Mortgagee. purchaser : 
S76N8 
How exercised S60N6 
Interest in S6ON4 
Nature of S9IN4 
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Redemption — Revenue sale — Mortgagee pur- 
chaser : (contd.) 


Person having redemption by S9IN4 

Puisne mortgagee, of S9INS 
Validity created, must be S9IN4 
Meaning of S6ON4 

Nature of S60N4 

Recover possession under S. 62. right to, 

if S60N4,5S62N5 

—Several persons entitled. preferential right between 
S9IN4I1 

—Son under Mitakshara law. by $91 N21 
—Statutory right S6ON1 
—Sub-mortgage. of S 60N 19 
—Sub-mortgagee, by S19N6 


—Surogation, on : See Subrogation 
—Subsequent mortgagee, by 
Assignment of mortgage-debt to third party, right 
as to S 60A; S 60A N 1 
Rc-transfer of property to third party 
S 60A; S 60A N 1 


—Suit for S 60; S 60 N 48 
Abatement of S58N5 
Alternative relief S 60 N 48 
Benamidar, by S 60 N 48 
Contribution, failure to claim — Effect of 

S 82 N 24 
Costs, mortgagee's right to S60 N49 


Deposit, condition precedent, whether 

$83N 11 
Deposit of mortgage-money, in S$ 83N 10 
Different mortgage, relief on the basis of 


S 60 N 50 

Invalid, mortgage found to be — Procedure 
S 60 N 48 
Limitation S 60 N 52; S 91 N 46 
Onus of proof S 60 N 50 
Persons who may sue S91; S9 N2 
Pre-emption, defence of S 60 N48 


Preliminary decree : See Redemption—Prelimi- 
nary decree in redemption suit. 

Recovery of possession under S. 62. suit for 
whether $62N2 


Res judicata, decree in, as S60 N 48 
Second suit. when barred S 60 N 26 
Set off, in S 60 N 48 
—Superior proprietor under C. P. Land Revenue Act, 
by S9IN14 
—Surety, by S91; S91 N37 
—Tenant for life. by S91N15 
—Tenant-in-common, by S91N24 


—Transferee from Hindu limited owner by 


S91 N18 

—Transferee pendente lite by S91N10 
Limit to S91N 10 
—Trespasser, by $91 N 32 
—Trustee, by S91 N29 
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Redemption (contd.) 
—Undivided property — Purchase of share by 


mortgagee 3 S 60N 45 
—Usufructurary mortgage — Time limit for 
S58 N35 


—Who can redeem j 
Assignee in breach of covenant against 


assignment S10N18 
Person claiming under agreement to sell : 
S83 N7 
Re-eniry, right of 
—Annexed to property S6N8 
—Force, re-entry by $105N71 


—Joint owner, transfer to—Lease, provision for, in 


absence of S$ 10N 13 
Benefit of lessor S10N 13 
Condition. necessary S10N 13; 


$108 G)N1;S111N11 
Forfeiture, provision for re-entry necessary 
S11INI1 
Transferee of lessor, if can claim benefit 
S6N8;S 109N5 


—Right to property, party not having S6N8 
—Transfer of S6;S6N8 
Registration 
—Actionable claim — Transfer of S 130 N 14 
—Charge of S4N8;S 100N 16 
Floating charge, of S 100 N 10 
—Contract for sale, of S 54 N23 
—Date of S3 N36 
—Date of filing memorandum $3 N37 
—Deed of transfer — Necessity S4N5,6 
—Debt secured by charge, transfer of .S8N17 


—Document not registered though required — 


Effect S3 N20 
—Effect, document when takes S 59N 13 
—Gift, of S4N7 


See also Gift 
—Identifying witnesses, signature of, if attestation 
S3N19 
—Lease, of : See Lease 
—Memorandum accompanying deposit of title 
deeds of S$ 58 N39 
—Mortgage, of : See Mortgage — Registration 


—Mortgage — Assignment of S60N2 
—Mortgage-debt, transfer of S8N17 
—Mortgage decree, transfer of O34R5N21 
—Necessity of S9N5 


—Notice of registered instrument, person when shall 

be deemed to have 83 

—Notice, registration if amounts to : See Notice 
—Registration 


—Object of S54N1 
—Optional — Provisions of T. P. Act prevail 
S4N2.5 
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Registration (contd.) 

—Registered, meaning of $3 
—Surrender of lease. for S11N9 
—Unregistered instrument, admissibility of 


$123N5 
Release or sale SINIIA 
Release deed 
Whether transfer S5N 4(e) 
Release deed by minor SS5N4 
Release or relinquishment 
—Coparcener, by $122N1 
—Fraudulent transfer, if S53N5 
—Transfer of property. whether S5N4: 
—Who can make S9N12 
Full owner S9N12 
—wWriting, if necessary SON 12 
Religious office 
—Transfer of S6N2A 
Relinquishment 
—Different from partition S 5N 4(c) 
—Same as gift S5N 4(e) 
Remainderman 
—Redemption, right of S9N15 
Renewal of lease ý 
—Clause for S11 N3;S116N 10 
Form of S 105 N35 
Holding over, 
Effect of S 105 N 39; S 116 N 10 
Lessee's rights S 105 N 39 
No presumption as to S$ 105 N35 
Period of lease not extended by S 105 N 35 
Specific performance of S 105 N 35. 39 
Stamp on lease, with S 105 N 35 
Valid S 105 N 35 
—Conditional S111N3 
—Covenant for S111N3 


Assignee from lessor, enforcibility against 


S 105 N 36 
Assignee of lessee, enforcement by 

S 105 N 36 
Construction of S111N3 


Covenant running with the land 
S 40 N 25; S 105 N 36;S 111 N3 


Enforcibility of S 105 N 36 
Assignee of lessee, by S 105 N 36 
Mortgagee of lessee, by S 105 N 36 

— Tenant holding over. by S 105 N 36 

Hindu widow. lessee from SHIN3 

Mortgagor lease by S 65A 


Refusal to deliver possession on expiry of 


lease S 108 (q) N 1 
Specific performance of S 105 N 35 
Transfer of property, whether S5N4 
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Renewal of lease (contd.) 


—Holding over, tenant S 105 N 36; S 116; 


S 116. N 10, 12 
-—Option for S 105 N 35; S 111 N3 
Exercise of, time for SHIN3 


Failure to exercise before expiry of term 


SH1IN3 
—Period of renewed lease S 105 N 35 
—Perpetual, clause for S 105 N 35;S 111 N3 
—Separate contract, as to S 105 N 35 


—Separate contract for obligation annexed to 


ownership S 105 N 36 
—Terms of renewed lease S 105 N 35; 
S11N3 

Renewal of mortgaged lease $64;S71 
—Benefit of renewal S 64 
Contract to contrary S64N4 


—Compulsion, mortgagee obtaining under 


S64N3 
—Costs of 
Addition to mortgage-money S72N6 
Liability, mortgagor's S64N6 
—Expenses of—Mortgagee's right to spend for 
$72;S72N6 
—Impossible, renewal rendered S71N6 
—Mortgagee's right, to as security $71 
Contract to contrary S71 N7 
Principle governing S71 N2 
—Mortgagor by 
After expiry of old S71N3 
Fraudulent renewal S71N4 


—Re-settlement from Government, mortgagee 


obtaining S64N5 
Rent 
See also Rents and Profits 
—Abatement of S 108 (1) N 8. 14 
Diluvion on S 108 (1) N 14 
Eviction from part of property 


S 108 (1) N 14 
Land Acquisition Act, property acquired 


under S 108 (1) N 14 
Lessee's property included in lease 
S 108 (I) N 14 
Non-delivery of part of property 
S 108 (1) N 14 
Surrender of part S 108 (1) N 14 
Trespasser, eviction by, on S 108 (1) N 14 
—Acceptance of 
Assignee of lessee, from — Effect of 
S108 G) N6 
Ejectment suit, after S$ 113N3 
Forfeiture, rent subsequent to S 112; 
S$ 112N2 


Notice to quit. subsequent rent of 


Co-sharer, by $113N3 
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Rent — Acceptance of (contd.) 
Effect of $113N3 
Unauthorised person. by $113N3 
Tenancy by payment and acceptance of 
S 105N8 
Tenant holding ove, from S 116; 
S 116N6,7 
—Advance of, by tenant S50N3 


Transfer by lessor 

Prior to S 50 N 3; S 109 N 8 
Subsequent to S50N3 

—Advance, payable in—Transferee from lessor 
bound by S109N8 
—Agreement varying, whether lease S105 N 11 
—Apportionment of S 36; S 36 N 4; 
S37N3.4;S108()N1 
Joint lessors, in case of S108 (I) N6 
Transfer by lessor, on S 109; S 109 N 10 

Transferee at Court sale of lessor’s interest, 


right of S2N6 
—Arrears of 

Charge for — Personal to landlord when 

S92N6 

Debt S3N22 

Interest on S 105 N 66 

Not rent S108 Q)N2 

Right to S108 d) N2 

Transferee, if entitled to S8N18 


Mortgagee in possession, liability of 


S76N8 

Transferee from lessor, not entitled to 
S 109; S 109N9 
—Buyer's liability for $55;S55N17 
—Certain S 105 N59 
—Charge under Rent Acts for S 100 N 12 
—Collection charges. as S 105 N 60 


—Concurrent lease, right to recover in case of 
S 108 (1) N10 
—Consideration for lease S 105 N 57 
—Covenant to pay runs with the land 
S 40 N 25; S 105 N 59 
—Crops. share of, as S105N61 
—Defined S 105 
—Demand for rent, subsequent to forfeiture — Ef- 
fect of $112 N4 
—Destruction of leased property, liability after 
S 108 (c)N4 
—Distress for 
Forfeiture, rent subsequent to. for 
S 112;S 112N3 


Right of $112N3 

Waiver of notice to quit, by $113N3 
—Encroachment, additional rent for 

S 108 (d) N 3 

—Enhancement of S108 (I) N8 

Enhanced rent, liability for S 106 N 20 
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Rent — Enhancement of (contd.) 
Notice to quit with option to pay S 106 N 20 
—Fair and equitabe, power of Court to decree 


S 105 N.59. 64 

Agricultural tenancy S 105 N 64 
—Formsof S105N61 

—Future —Wheather a debt S3N 26 

—General features of S 105 N59 


—Guarantor for, waiver of notice. effect on 


S113N4 
—Interest on arrears, whether S 108 (1) N2 
—Joint lessors—Payment to one S108 ()N6 


—Kind. rent in S 105 N 62; S 108 (A) N 4 
—Liability for 


Lessee giving up possession before 


determinat- : 
ion of lease S 106 N 31 
Lessee in possession after determination of 
lease S 106 N 32; S 108 (q) N 1 
Void lease under S105N19 
—Liability to pay S 105 N59 
Agreement to lease, person entering under 
S 105 N4 
Assignee of lessee, of S108 (J) N4 
Lessee's S 108(1); S 108 (1) N 1 
Assignment of lease after S108 G) N6 
Several lessees S108 () N7 


—Meaning of S 36, N 4, S 105 N 59, 60 

—Mortgaged property, of : See Mortgagee in 
possession — Mortgagor 

—Mortgagee in possession, liability of S76N8 

—Non-payment, mere — Implied surrender by 

$111N10 

—Non-payment of S 108 (I) N 13 

Denial of title, non-payment whether amounts 


to S 111 N14 
Forfeiture S111 N13 
Relief against : See Forfeiture of lease — 
Relief against 
Lease not, determined by S 105 N71 
—Occupation rent S76N 18 


—Payments made on behalf of lessor, deduction of 
S 108 (g); S 108 (g) N 1 to 4 


—Payment of 
Advance by tenant SS50N3 
Agent of lessor, to S108 ()N6 


Bona fide, to holder under defective title 


S 50; S 50N 1.2 
Discharge, obligation S 50N2 
Gross negligence in making S50N2 
Notice of defect S50N2 
Joint lessors, in case of S 108 (I) N 6 
Lessee, must be by S 108 ()N7 
Lessor, to S108 ()N6 


Period of grace provided relief against forfei 
ture for non-payment S114N8 
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Rent — Payment of (contd.) 


Place of S108 (I) N5 
Tenancy by payment and acceptance of 

$105N8 

Time for S108 (I) N5 

—Place of payment or tender S 108 (I) N5 

—Premium — Distinguished from S 105 N58 


—Relationship of landlord and tenant essential 


$108 ()N1 

—Rent-free grants S 105 N 65 
See also Rent-free grant 

—Rent note, whether lease N105N9 


—Repairs, expenses of, deduction from 
S 108 (f); S 108 (f) N 1 to3 


—Right to $105 N 11; S 108()N1 
Extinguishment by limitation S 105 N79 
Seller's duty to pay S 55; S 55N 8 

—Service as S 105 N 63 

—Suit for S 105 N 59 
Amendment for damages for use and occupati- 

on S 105 N 70 
Joint lessors, by one S 108 (D)N6 
Question of title, foreign to S 108 G) N9 
Share of rent, for S 106 N 34 

—Suspension of S 108 (I) N 14 
Doctrine of S 108 (1) N 14 
English law S 108 (I) N 14 
Eviction by lessor on S 108 (1) N 14 


Eviction by paramount title S 108 (1) N 14 

Non-delivery of possession on—Part of property 

of S 108 (1) N 14 

Rent fixed per acre S 108 (1) N 14 
—Tenancy by payment and acceptance of 


S 105N8 
—Tender of 
Agent of lessor, to S108 ()N4 
Exact sum due, of S108 (I) N5 
Joint lessors, in case of S178 dA) N6 
Lessee's duty S 108 (1) 
Lessor, to S 108 (I) N 6 
Place of S108 ()N5 
Time of S108 ()N5 
—Third person, amount payable to, on behalf of 
lessor, as S 105 N 60 
—Time for payment or tender S108 (Q)N5 


—Variation of S 105 N 64; S 106 N 32 
—Void lease, no liability to pay in 
S 108 N 19; S 108 (Q) N 12 


— Yearly rent. reservation of S 106N15 
Rent-free grant 
—Lost grant, principle of, applied to 

S 105 N 65 
—Prescription, acquired by S 105 N 65 


—Right to rent, extinguishment by limitation 
S 105 N 79 
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Rents and profits 


—Apportionment of $36;S36N4 
—Appropriation usufructuary mortgage, by 

. $58N35 
—Assignment of S$ 130N6 
—Buyer's right to S 55; S 55N 19 


—Interest of transfer in, passes on transfer 


S8N 14 

—Mortgaged property of S8N 14 
—Payment or delivery of S8N14 
Advance by tenant S50N3 
Affer or before transfer by lessor S50N3 


Bona fide. to holder under defective title 
S 50; S 50 N 1,2 


Discharged, obligation SSON2 
Gross negligence in SSON2 
Notice of defect S50N2 
—Prior to date of transfer S8N 14 
Transfer of S8N 14 
—Seller's right to S55N11 


—Transfer of — Right to open mines if passes 


S8N14 
Repairs 
—Expenses of 
Contract as to S 108 ().N3 
Lessee to deduct or recover S 108 (f): 


S 108 (f) N 1 to3 


—Lessee's liability S 108 (f) N 1; S 108 (m) N 1 


—Lessor’s liability $108 (N1 
—Mortgagee in possession, by $76;S76N9 
—Notice of S 108 () 
Repeal of Act 

—By subsequent legislation SIN6 
—Existing enactments not affected S2N3 
—Incidents of contracts S2N4 


—Transfer by operation of law or execution of 


decree S2N6 

Repugnancy 

—Accumulation of income, direction when void for 
S17N3 

—Condition subsequent, void for S32N8 


—Defeasance and repugnant clauses, distinguished 


$32N9 
—Partition restraint on SI1LN9 
—Restraint on alienation void as SILN9 
—Restriction on enjoyment void for S11N2 
Residence 
—Condition as to 
Subsequent condition S32N4 
Substantial compliance with S26N4 
Uncertainty. void for S32N4 
—Direction as to S11N9 
—Right of 
Enforcement of S39N5 
Nature and extent of S39N5 
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Res judicata 
—Lis pendens and res judicata $52N1,4 
—Subrogation right, barred by S92 N 30 
Restraint on alienation 
—Absolute $10;S 10N6 
Clog on ownership S10N6 
Hindu law S10N1 
Illustrations S10N6 
Indirect S10N6 
Mahomedan law S10N1 
Substance of condition of limitation must be 
S10N6 
Void S10N6 
Principle S10N1 
Void for repugnancy S1IIN9 
—Alienation 
Charge, creation of S10N 12 
Mortgage, creation of S$ 10N 12 
Transfer by operation of law S$ 10N 12 


—Attempt or endeavour to transfer. cessation of 
interest on — Condition subsequent as to : 


S28N 11 
—aAward, condition in S10N15 
—Company's shares on S10N11 


—Condition against. in religious endowments 


S 10N 14a 

—Condition or limitation—Annexed to property 
$10;S10N4 
—Condition subsequent in §28N 11 
—Covenant against alienation S11N 13 


—Covenant not to assign or alienate 
See Covenant not to assign or alienate 


—Crown grants S10N2 
—Decree 

Condition in, validity S10N 15 

Direction in S$ 11N 10a 
—Family arrangement, in S10N3 
—Gift. condition in 

Section 126 if subject to S 10;S 10 N 14 

Validity S10N 14 
—Lease 

Benefit of lessor, for S 10N 13 


Breach of condition — What constitutes 


S111 N 13 
Condition or limitation restraining — Validity 
S$ 10N 13 
Permanent lease S$ 10N 13 
Re-entry, provision for S 10N 5. 13 


—Life-estate of S10N1;S11N 12 
—Limited interest. transfer of, restraint on 


S11N12 
—Partial S10N6 
Repugnant to interest credited if SIHN9 


Specified class of persons, alienation, restricted 
to S10N9 
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Restraint on alienation — Partial (contd.) 
Specified person, prohibition of alienation to 


S10N 10 
—Particular period, for S 108 N8 
—Pre-emption, condition for S10N7 
—Property transferred must be of S10N1 
—Public policy, opposed to S10N1 
—Restriction on enjoyment. is S1IN9 
—Specified class of persons, except to S10N9 
—Specified person, except in favourof S10N7 


—Specified persons, prohibition of alienation to 
S10N 10 


—Transfer by operation of law, if affected by 
$12N8 


—Transfer subject to condition or limitation 


S10N4_ 


Restraint on anticipation S 10;S 10N 19 
—Creditor's right to proceed against property 


S10N 19 
—Election, benefit coupled with S35 N 25 
—English law S10N19 


—Second marriage on death of husband—Effect 


S$10N19 

Restraint on enjoyment Sil 
—Absolute estate, if must be transferred 

S11N7 

Alienation restraint on S11N9 

Absolute S11N9 

Partial S1IN9 

—Award direction in S 11 N 10a 


—Beneficial enjoyment of other property, for 


S1IN11 

Illustrations SINH 
Subsequent events, if can be considered 

SINH 

—Contracts relating to, validity of S11N13 

—Covenant, as to S1INI1 

—Crown grants S11N5 

—Direction as to S11N8 

Condition, included S11N8 


Covenant and direction distinguished : 


S1IN11 
Effect of S11N10 
Void Sil 
—Family arrangement S11N6 
—Hindu law S1N4 
—Limited interest — Transfer of, restraint on 
S11N7 
—Mahomedan law S11N3 
—Partition. direction against S11N9 
—Payment of vedee. stipulation as to S11N9 
— Repugnant to interest S11N2 
—Residence, direction as to S11N9 
—Transfer not absolute, effect of S11N 12 


— Void 
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Restraint on enjoyment — Void (contd.) 


Exception SUHN11 
Principle S1IN2 
Restraint on marriage 
—Condition precedent S25N9 
—Condition subsequent S32N6 
Restrictive covenant 
—Breach of, acquiescence in S 40 N 23 


—Easement right amounting to, enforcement of 
S40N4 
—Enforcement of S$ 40 
Adverse possession, person acquiring title by 


S 40 N 20 

—Interest in immovable property, right amounts to 
S40N3 
—Negative S40N 17 
—Notice of S40N 17 
Onus to prove S40N 17 
Transferee with S40N 17 


—Second transferee from bona fide purchaser, 


enforcement against S40N 19 
—Sub-leasee, liability of S108 (i) N5 
— Test S40N6 
—Transfer by operation of law, enforcement in case 
of S 40 N 20 
—Transferee of property S40N 18 

Auction-purchaser S40 N 20 


—Transferee with notice, enforcement against 
S40N1 


Restrictive transfer S11N2 


Revenue 
—Default in paying, former right of transfer S6 
Contract to pay obligation annexed to owner- 
ship, whether S40N 14 
Mortgagee in possession. liability of 
See Mortgagee in possession. 
Payment by lessee S 108 (g)N 2 
Person paying — Rights of S72N2 
—Sale for arrears of — Mortgagee purchaser 


S 60 N 23 
Revenue sale 
—Interest of Crown, passes at S8N3 
—What passes at S8N3 
Building on land S8N3 
Reversioner 
—Agreement to divide S6N4 
—Agreement not to divide S6N4 


—Consent to ostensible ownership of widow : 


S41 N8 

—Contract to transfer interest S6N4 

—Family arrangement as to, interest of S6N4 
—Hindu 

Redemption by S91N 16 
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Reversioner — Hindu (contd.) 


Surrender by widow, on S9IN17 
Right of S6N4 
Right to impeach alienation, if mere right to sue 
S6N 16, 20 

Spes successionis interest of, is S6N4; 
S91N 16 

Surrender of widow — Effectof S91N17 
Redemption after S91N17 
Whether transfer SSN4 
—Landlord's right to S$ 19N 13 
—Meaning of S54N 18 
—Sale of S54N 18 


—Mortgage-debt. contribution between life tenant 


and reversioner S$ 82N21 
—Person interested in property whether 

S41N9 
—Transfer of, interest of S6N4 


—Transfer of interest in property, whether 


S41N9 
Revocation of transfer 
—General rule, as to S42N1 
—Gift of : See Gift — Revocation of 
—Reservation of power S42N1 
Validity of S42N1 


—Transfer for consideration, person having author- 


ity to revoke S42 
Right to redeem : See Redemption 
Right to restrain enjoyment 
—Easement, right amounting to — Enforcement of 
S40N4 
—Enforcement of S40 
—Interest in property, covenantee must have 
S40N2 
—Meaning of S40N5 
—Morey, contract to pay sum of S40N5 
Right to sue 
—Mere right to sue 
Accounts, right to sue for S6N21 
Decree right under S6N19 
Meaning of S6N 16 
Mesne profits, right to claim S6N 18 
Property, if S6N 16 


Revocation of gift, right to sue for S 106 N14 
Right of transferee of a partner's share 

S6N 22 
Right to impeach prior transactions S6N20 


Specific performance, right to sue for 


S6N17 
Transfer of S6,;S6N 16 
Prohibition against, basis of S6N 16 
—Property transferred — Effect S6N 16 
Rules 
—High Court, power of , to make S 104; 
S 104.N 1,2 
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Salary 
—Caveat emptor’, principle, applicability of 
á S 130 N 24 
—Compromise decree, transfer by. if S54N3 
—Condition as to title S119N2 


—Conditional—Distinguished from mortgage by 


conditional sale S 58 N 32 
—Contract for : See Contract for sale 
—Crown grants S 54;S54N2 
—Date of S54N5 
Execution, date of S54N17 
Registration, date of S54N17 


—Decree or order of Court—transfer under 


S54N3 

—Defined S 54 
—Delivery of property by S 54; S 54 N 21 
Constructive not sufficient S 54 N22 


Contract, in pursuance of delivery must be 


S 54 N 22 

Delivery — What amounts to S 54N 22 
Proof of delivery S54 N 22 
Unregistered instrument, effect of S54N21 
Vendee in possession from before S 54 N 22 
—Dower-debt, transfer for S 54N 12 
—Easement, creation of, if SS4N7 
—Equity of redempton, of S54N 19 
—Essentials of S 54 N 5, 12, 14 
—Exchange, distinguished from $118N2 
—Execution of sale deed S 54 N 20A 
—Fiduciary character, person in, by $55 


—Free of incumbrances — Court, power to provide 
for discharge of incumbrances : See Incumbrances 


—Gift or sale, transaction whether S 50 N 10A; 
S 122 N 16 
—Hiba-bil-ewaz, if S54N4 


—Incumbrances, free from or subject to — Test 
S55N14 
—Incumbrances, subject to — Invalidity of incumbr- 


ances benefit,who gets S55N 18 
—Intangible thing, of S 54; S 54 N 19 
Equity of redemption, of S 54N 19 
Illustrative cases S 54N 19 
Mortgagee. right of S 54N 19 


Registered instrument, necessary S 
Undivided share of S5 
—Lease, distinguished from S1 
—Mahomedan law, rule of, abrogated 
—Modes of s5 
—Mortgage interest, of 
—Morigage or sale, transaction whether 
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—Mortgagee rights, if 
—Mutation, effect of 
—Official Receiver, by 
—Oral 
—Ownership, tranfer of 
Essential 
Intention of parties 
Meaning of 
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Salary (contd.) 
—Permanent lease, distinguished from 


S 105 N 42 
—Pre-emption, for purpose of S54N4 
—Price 

Ascertainment of S54N 12 

Defined S54N 12 
Different from that recited 

Evidence as to S54N 15 

Onus as to $54N 15 

Earnest money, part of purchase-money becomes 

S 54N 12 

Essential ingredient S 54N 12 

Inadequancy of S 54N 16 

Inflation of S 54N 16 

Meaning of S 54.N 12 

Non-payment of S54N 14 

Effect of S 54N 14 

Remedy of seller S 54N 14 

Paid or promised S 54N 13 

Transfer for, what constitutes S 54N 12 


— Property of less than one hundred rupees. of 
S 54N21 
Unregistered instrument 
Admissibility of S4N5;S54N21 
Existence of — Passing of title if affected 


S 54.N 21 

—Property of value of rupees one hundred or more. 
of S54N17 
Unregistered document. by S54N17 
—Publicity of, by mortgagee S69N21A 
—Public Officer, of. transfer of S6 
—Punjab, sale in S54N1 
—Registered instrument,by S 54; 
S 54 N 19, 20, 21 

—Registration, title if passes by mere S$ 54N 14 
—Reversion of S 54; S 54 N 18 
—Sale or lease, transaction whether S54N11 
—Sale or mortgage, transaction whether S54 N9 


—Service, past and future, transfer in lieu of 


S54N 12 
—Suit for by mortgagee having power to sell under 
S. 69 S$ 69N3 
—Tangible immovable Property of $54 
—Title passing of 
Admission, mere by S54N1 
Agreement of parties mere, by S54N1 
Estoppet by S54N1 
Intention of parties S 54 N 14 
Modes of S54N1 


Non-payment of price — Effect of S 54N 14 

Registration mere. if passes SS54N 14 
—Undivided share, of S54N 19 
—Value of property of one hundred Rs. or more of 

Determination of value S54N 17 
—Writing, necessity of S9N5,6 


Topical Index 


Sale 

—Acquisition by Government S54N3A 

—Agreement of sale — Registration compulsory 
(see Amendment Act 48 of 2001) SS53ANI1A 

—Agreement to sell or sale S54N 8A 

—Agreement of sale — Not transfer of property 


S5.N 4(i) 
—Contract of S54 N 1, 23 
—Definition S54N1 
—Delivery of property S 54 N 22 
—Earnest money S 54N 12 
—Easement S54N7 
—Exchange $54N 10 
—Gift or sale S54N 10A 
—Government grants S54N2 
—Inadequacy or inflation of price S54N 16 
—Lease or sale S54N11A 
—Long possession under agreement of sale 

S54 N 22 
—Mineral rights — grant of S 54N 11B 
—Mortgage or sale S54N9 
—Ownership, transfer of SS4N5 
—Price S 54 N 12 to 16 and 21 
—Property of less than Rs. 100/- value S 54N 21 
—Reconveyance S 54 N 9A, 11A 
— Registration S 54 N 17, 20 
— Release or sale SS4N11A 
—Reversion S54N 18 
—Sale deed, execution S 54 N 20A 
—Several sales of same property S 54 N 24 


—Transfer under decree or order of court S 54 N 3 
Sale in invitum 


See also (1) Execution sale 
(2) Revenue sale 


—Covenant for title, in S55N9 
—Growing crops pass in S8N3 
—Operation of transfer S8N3 
—Rules in S. 55, application of S55N1 
Salvage liens 

Sale or release S54N11A 
—Priority of S48N 11 

Inter se S48N 11 

Other debts, over S48N11 
—Subrogation distinguished from S92N1A 
Salvage payments S 100 N 29 
—Charge within S. 100, whether 
—Meaning of S 100 N 29 
—Principle of S 100 N 29 
—Revenue payment, for saving property from sale 

S 100 N 29 

Scribe 


—Attesting witness —Competency as $3 N 17, 18 

Security 

—Actionable claim — Security for : See Actionable 
claim 

—Debt — Security for : See Debt 


Topical Index 


Security bond 


— Assignment by Court S2N6 
—Construction of S$ 100N8 

Charge or mortgage, if creates S 100N8 
—Court, given to S$ 100N 8 

Charge, if creates S 100N 8 
—Decree-holder,if mortgagee S58N 16 
—Enforcement of S$ 100N8 


Seller — Covenant for title, by 
See Covenant for title — Seller's 
Seller, liabilities of 


—Abstract of title, English practice asto S 55N 4 
—Answer questions, title or property as to 


S 55; S55N4 

—Care, to take, of property $55;S55N6 
—Completion of sale, before S55N1 
—Conveyance, execution of S 54 N 20A; S 55 
Default in S55N5 


Nominee of buyer in favour of S55N5 
Non-tender by buyer S55N5 
Reasonable time, within S55N5 
Tender by buyer, on $55 
Time and place S55N5 
—Disclosure, of defects 
Buyer, aware of defects S55N2 
Contract to the contrary SS55N2 
Latent defects S55N2 
Material defects S55N2 
Test of S55N2 
Misdescription — Effect of S55N2 
Misrepresentation — Effect of SSSN2 
Non-disclosure, effect of $55 N 2, 21 
Patent defects S55N2 
Property in $55 
—Seller not aware of defects S55N2 
Title in $55 
—Documents of title 
Buyer, when entitled to $55N10 
Care to take, If S$ 55;S55N6 
Delivery of S 55; S 55N 10 
Different buyers, sales to S55N10 
Mortgage deed, when S55N10 
Production of S 55; S55 N 10 
Possession or power, not in S55N3 
Request on S55 N3 
Retention. seller when entitled to S55 
—Incumbrances, to discharge $55;S55N8 
Contract to the contrary SS55N8 
Personal liability S55N8 
—Interest on incumbrances, to pay $55 
—Marketable title, to make out S55N3 
Marketable title meaning of S55N3 
—Non-fulfilment of S55N1 
—Possession, delivery of S 55;S55N7 
Default in — Remedy of buyer S55N7 
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Seller, liabilities of — Possession, delivery of 
(contd.) 


Nature of S55N7 

Nominee of buyer, to SS5N7 
—Public charges, to pay $55;S55N8 
—Registration of conveyance. if S55N5 
—Rent. to pay S 55; S55N8 
—Statutory obligations S55N1 
Seller, rights of S55 


—Charge, unpaid purchase-money for : See Seller's 
charge 


—Completion of sale after S55N1 
—Documents of title, retention of $55N 10 
—Interest on purchase-money S55N 11 


—Non-payment of purchase-money, remedy of 
S55N 14 
—Rents and profits, to $55;S55N 11 
Seller's charge for unpaid purchase-money 
S 55N 12;S100N 11 


—Attachable, if $55 N 12 
—Equitable lien S 55N 12 
—Estoppel against S55N 12 
—Exchange in case of $120N3 
—Exclusion of S$55N 12 

Agreement to pay seller's creditor S55 N 12 

Covenant to pay, by S55N 12 

Mortgage of property, by S55N 12 
—Extent of S 55N 12 
—Extinguishment and revival of S55.N 12 
—Interest in immovable property, if $55 N 12 
—Limitation for S55N 12 
—Non-possessory $55 N 12 
—Ownership passing of, essential S55N 12 
—Personal decree for S 100 N 26 
—Several buyers S 55N 12 
—Statutory S55 N 12 
—Transferable S55. N 12 
—Transferee. enforceability against S55N 12 


Service grants 

—Burdened with performance of service 

—Classes of S6N 26a 
—In lieu of wages for services to be rendered 


S 105 N 69 
—Resumption of S 105 N 69 
—Service tenure, lease of, validity S6N26A 
Service tenures 
—Classes of S6N26A 
—Forfeiture of S 111 N22 
—Lease of — Validity S 6N 26A 
—Notice to quit — Unnecessary, when 

S111 N 22 
—Occupation as servat S 105N 16 
—Office ended transfer of S6N26A 
—Service coming to an end, transfer of 

S6N 26A 
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Service tenures (contd.) 
—Transfer of 


Custom S6N 26A 
Good for lifetime of transferor S6N26A 
Opposed to nature of interest S6N26A 
Settlement 
—Not transfer of property S 5N 4(b) 


Sham transaction 
—Person claiming under, subrogation, right to 


-S92N17 
—Vendee — Right of S95N7 
Share capital 
—Uncalled share capital —Not property 
SSN5 
Signature 
—Attesting witness, signature of — A ffixing of mark 
S$3N12 
—Deed of gift, signature on $123N7 
—Mark and signature, distinction S3N12 
—Sign, meaning of S3N12 
Simple mortgage 
—Characteristics of S58N2 


—Charge or mortgage, transaction whether 


S$ 100 N 15 

—Defined S 58 
—Mode of effecting S 59;S59N2 
—Nature and incidents of S68 N27 
—Personal liability mortgagor's S 58 N 29 
Covenant if runs with the land S 58 N 29 
—Enforcement — Limitation for S 58 N 29 
Express or implied S 58 N29 


—Possession — Mortgagee subsequently acquiring 


S 58 N 28 
—Possession with mortgagor S 58 N 28 
—Remedy of mortgagee S67N13 
—Sale of property — Right to cause S 58 N 30 
Court, sale must be through S 58 N 30 
Express agreement, if necessary S 58 N 30 
Implied S 58 N 30 
Writing, necessity of SONS 
Simple mortgage usufructuary S58N41 
—Anomalous mortgage S98BN5 
—Characteristic of S58N41 
—Right and liabilities of parties S98N5 
Society 
—Unregistered society — Not living person 
S 5N 30) 


Spes successionis 

See also chance of succession 
—Admission that property not included in succes- 
sion S6N3 
—Agreement not to divide — Not void S6N4 
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Spes successionis (contd.) 

—Agreement to transfer S6N3 
Transfer if can be treated as S6N3 

—Contingent interest, spes successionis if S 21 N 5 


—English law S6N3 
—Feeding by estoppel, doctrine of, applicability 
S6N3 
—Not property — Cannot be transferred 
S5N5;S6N4 
—Reversioner, Hindu, interest of S6N4; 
S9IN 16 
—Transfer of 
Applicability of S. 43 S6N7 
Mahomedan law S6N 38 
Part performance applicability of 
S 53AN 12 
Transfer purporting to be of present interest 
S6N7 
Validity S6N3 
Standing timber 
—Attached to the earth J S8N15 
—Immovable property. standing timber whether 
S3N3 
—Lease of land if includes S8N10 
—Legal incidents of property S8N15 
—Test to determine, whether particular trees consti- 
tute S3N3 
—Timber, meaning S3N3 
Firewood $3N3 
Sub-lease 
—Agricultural lease 


Forfeiture of head-lease, effecton S115N4 


Surrender of head-lease, effecton S115N4 
—Determination of S 111 N 5; S 115; 
S115N 1.3 

Forfeiture of head-lease by S$ 115; 
SH5N1 

Head-lease, determination of, on S1I5N1 
Surrender of head-lease, effect of S 115; 
—Forfeiture of lease SIISN1 


Effect on S 115;S 115 N3 
Relief against 
Effect on $115;S115N3 
Government, lease by S1ISN1 
—Head-lease — Determination of S 106 N 29 
—Lessee's right to S 108 (J); S 108 Gj) N 1; 
S1I5N1 
—Privity of estate, with lessor S108 G)N5 


—Surrender of head-lease, effect on 
S 111;N8;S115;S115N1 
New lease, surrender for obtaining S 115N2 
Privity with lessor S 11S5;S115N1 
Sub-lessee 


— Assign of lessee not S40N1 
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Sub-lessee (contd.) 
—Constructive notice of covenants in head-lease 
S$ 108 G)N5 
—Covenants.in lease — Liability for 
S 40 N 25; S 108 (j) N5 
—Forfeiture of lease — Payment of subsequent rent 


by $112N2 
—Holding over S 116 
See also Holding over 
—Lessee's rights against S$ 108 G) N 7 
—Noatice to quit to S 106 N 37 
—Restrictive covenants liability on S 108 (j) N 5 


Sub-mortgage 
—Decree, redemption suit by mortgagor, in 


S58N5 

—Defined S58N5 
—Equitable S58N5 
—Mortgagor's rights, if affected by S58N5 
—Payment to original mortgagee S67N21 
—Priorities, rules applicable S58N5 
—Property mortgaged S60N 19 
—Provisions applicable S58N5 
—Redemption — Mortgagee, by S 60N 19 
—Sub-mortgagee, suit by S$ 67N21 
Sale of mortgagee's rights, in S67N21 


Sale of original mortgagor's interest in 


S67N21 
—Surety, mortgagee, as S58N5 
—Void mortgage, effect S58N5 
Sub-mortgagee 
—Equities subject to S58N5 
—Payments to mortgagee S58N5 
—Puisne mortgagee, of — Redemption by S 91 N 6 
—Redemption by S9IN6 
—Rights of SS58N5 
Procedure for enforcing S58N5 
Sub-Registrar 


—Attesting witness — Sub-Registrar, if S3N19 
—Duty of — When property is situated in more 


districts or sub-districts than one $3N37 
Subrogation 
—Advancing money to mortgagor, person : 
S92 N20 
Mortgagee. as S92 N20 


Third person, payment of, advance if must be 


for S92 N20 
Vendee. as S92 N20 
—Agreement by S92N1,19 


Registered instrument embodied in S 92 N 19 


—Amendment law prior to S92N2 
—Assignment by S92N1 
—Charge, in case of S92N6 
—Co-mortgagor redeeming, right of S$ 92; 

S95N 1,15 
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Subrogation (contd.) 

—Contract Act, S 69 and T. P. Act S. 92 distinction 
between S92 N3 
—Conventional S92N 1, 19 
Amendment, law prior to S92N2 
Registered instrument, necessary S92 N 19 

—Covenant to pay mortgage — Effect of 
S92N 19 

—Covenant to pay mortgage — Effect of 
S92N10 


Puisne mortgagee, covenant to pay S 92N 10 
Two mortgages, covenant to pay. payment of 


one only $92N 10 
—Defence of S 92 N 27, 29 
—Defined $92 
—Distinction between first and third paragraph of 

S. 92 S 92N 19, 22 
—Distinguished from salvage lien S92N la 
—Doctrine of $92N1 

Mortgages. not confined to S$92N1 
—Enforcement of rights acquired by $92 N27 
—Extent of S 92 N 23, 24 
—Final decree, payment after $92 N27 
—Insurer, in favour of S 130N2 
—Intention to keep alive charge S92N2 
—Legal S92N1 

Amendment, law prior to S92N2 


—Legal and conventional, distinction between 


$22N 19 

—Limitation S92 N 28 
—Mortgagee, person paid off, mustbe S92N8 
—Mortgagor not entitled to S92N9 
Agent of $92N9 
Successor-in-interest of S92N9 
—Plea of $92N31 
—Preliminary decree. payment after $ 92N27 


—Prior mortgagee redeeming subsequent mortgage 


$92N 12 
—Punjab and N. W. F. P., principle applied to 
S92N4 
—Purchaser, redemptin by $92N 13 
Covenant to pay mortgage, effect of 
S 92N 10, 13 
Free of encumbrance, purchase $92N 13 
Legal subrogation in case of $92N 13 
Part of property purchaser of $92 N 13 


Pre-emptor from purchaser, right of S 92 N 26 


Subject to mortgagee, purchase $92N 10 
Whole property, purchaser of $92N 13 
—Redeemed in full 
Entire amount due, payment of $92 N 23 
Meaning of $92N 23 
Mortgage must be S 92; S92 N 23 
Several persons, by S92 N23 
Single person, by, not necessary S92 N23 
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Subrogation (contd.) 
—Redemption of prior mortgage — Payment suffic- 


ient $92N21 

—Reimbursement principle of. distinguished from 
S92N3 

—Res judicata, as bar to enforce rights of : 

S 92 N 30 
—Retrospective, S. 92 whether S92N5 
—Right of S 92 
Accrues on redemption only S92N7 
Equitable grounds, granting on S92N2 


—Sale or mortgage to pay off price, mortgage 


S$ 92 N 22 
—Sham transaction, person under — Redemption by 
$92N17 
—Split up, mortgage, in case of S92 N 23 


—Subject to mortgage purchase, payment by purch-" 


aser S92N 10 
—Subrogee 
Defined S92 
Rights of S92 N24 
Interest, right to claim S 92 N 24 


Leasehold rights of prior mortgagee, right to 


S 92 N24 
Mortgaged property against S 92 N 24 
Possession, right to S 92N 17, 24 


Same as of mortgagee redeemed S 92 N 24 
Successor-in-interest. of, right available to 
S92 N25 
—Subsequent mortgagee, redemption by S 92 N 11 
‘Consolidation of mortgages for suit on : 


S$ 92N 27 

Covenant to pay mortgage, effect of 
$92N10 
—Suit to enforce rights, acquired by S92 N27 
Limitation — Starting point S92 N27 
—Surety, redemption by S 92N 14 
—Trespasser, redemption by S92N 18 


—Void title, person claiming under — Redemption 


by $92N17 
—Voidable title, person claiming under — Redempt- 

ion by S92 N17 
—Volunteer. redemption by S92N 16 
Subsequent interest 


—Acceleration of, on failure of prior interest 
S27; S27 N2;S28N11 
Bequest, rules as to S27N1 
Effect to be given to intention of transferor 


S$27N2 

Illustrative cases $27N2 
Mode of failure specified — Effect S27; 
S27N2 

—After prior interest, to take effect S16N3 
Prior interest void S16N3 


—Alternative transfers —Failure of one under S. 13 
or S. 14, T. P. Act — Effect of S16N3 
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Subsequent interest (contd.) 
—Dependent on two contingencies. one too remote 


— Effect of S16N4 
—Failure of — Prior interest failing under S. 13 or 

Section 14 S16 
—General rule, when prior fails S$ 16N3 
—Independent of prior — Effect S$ 16N3 


—On failure of prior interest to take effect S 16 N 3 

Genral rule S16N3 

Exceptions S16N3 

— When takes effect, prior interest falling under S. 

13 or S 14 — Effect of S$ 16 

Subsequent transferee 
—Transfer to defraud 
Substituted security 


—Anomalous mortgage. applicability of, doctrine of 
S98 N 3a 


S 53; S 53 N 31 


—Compensation for acquisition 
Land Acquisition Act under 
S 68 N 3; S 73; S 73 N 10 


Payment out of S73N7 
Portion, property, of $73N 10 
Right to $73 
Withdrawn — Remedies of mortgagee : 
S73N 14 
—Doctrine of S73N1 
Application S73N1 
—Mortgage-money. due if must be $73N 11 
—Mortgagee's right to S 67 N 29; S 73; 
S73N1 
Nature of S73N1 
Prevails against other claims S 73; 
—Partition, property obtained on S44N 7: 
S 67N 29;S73N1 
—Retrospective amendment, if S73N2 
—Surplus sale proceeds 
Arrears of revenue. sale for S73N3 


Balance due after — Right to proceed against 


remaining property S73 N 12 
Charges of public nature, arrears of — Sale for 
S73N5 

Deductions from S73N9 
Default, mortgagee's sale due to S73N6 


Dues recoverable as if arrears of land revenue. 


sale for $73N3 
Free of mortgage, sale S73N1 
Part of property, sale of — Effect S73N 12 
Part satisfaction to take in S73N8 
Payment out of S BNI 
Right to 873 
Set aside, sale — Effect $73N 13 


Withdrawn — Remedies of mortgagee 
S73N 14 


Suit 


—Collusive suit S52.N 13 


Topical Index 


Suit (contd.) 


—Commencement of $52N 10 
Dismissal for default $52N 10 
Forma pauperis, suit in $52N 10. 
Plaint, presentation of $52N 10 

Court of higher grade to $52N10 

Wrong Court, to $52N10 
Rejection of plaint $52N10 
—Contentious suit $52N 13 
—Duration of lis S52N11 


—Mortgage suit : See Mortgage suit 
—Transfer during pendency of : See Lis pendens 
Surety 


—Redemption, right of $91N37 
—Subrogation, right of $92N 14 
Surrender 
—Defined SHINS 
—Election, doctrine of, applicability to S35N7 
—Fraudulent transfer, when S53N5 
—Hindu widow by’ - S91N17 
Gift whether $ 128N3 
—lIf constitutes transfer SSN4 
—Lease, of : See Surrender of lease 
—Meaning of SSN4 
—Part performance, applicability of S53AN6 


—Transfer of property, surrender whether 
S5N4;S35N7;S53N7;S 128N3 


—Who can surrender S9N 12 
Full owner SON 12 
—wWriting S9N12 


Surrender of lease 


—Acceptance of 
Lessor by, after transfer of property leased 


S 109N4 
Transferee of lessor, right of S109N4 
—Defined SUIN8 


—Derivative interest not affected by 
S71N5;S H1N8 
S 111; 
S 111 N8to 10 
S 115;S 1I5N1 


—Determination of lease. by 


—Effect of — Under lease on 


—Express §111;S111N9 
Conditional S111N9 
Form of SHINO 
Mutual agreement SH1IN9 
Possession, lessee to give up SHINO 
Registered instrument, by S1lIN9 
Writing if necessary SHINO 

—Implied S 106 N 30, 31 39; S 111; 

S111 N10 
New lease, acceptance of, by S111N10 
Actual demise, necessary S111N10 


Incompatibility of new and old lease 
S111 N10 


Operative. new lease mustbe S111 N 10 
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Surrender of lease — Implied (contd.) 

Part of property of S111N10 
Non-payment of rent, if effects S111 N10 
Relinquishment of tenancy by S111 N10 
Tenant becoming a servant, by S111N10 

—Joint lessees, by one S111N8 
—Joint lessors, in case of S 108 (q) N 1; 

SILIN8 
—Lessor to, must be made SHINS 
—Mortgage, effect on S7IN5 


—New lease. surrender for obtaining under-lease ef- 
fect on S$ 115N2 
—Partial abatement of rent on S 108 (1) N 14 
—Subordinate interests from lessee not determined 
by S1lIN1,8 
—uUnder-lease, effect on S 111 N 8; S 115; 


S115N1 
Privity with lessor, on §115;S115N1 
—Voluntary act SLISN1 - 
Tacking 
—Distinction between S. 78 and S. 93 
S$ 78N 12 
—English and Indian law. compared S79N1 


—Further advance of — Mortgage to secure future ad- 
vances. in case of : See Future advances, mortga- 
ge to secure 

—Morigagee paying off prior mortgagee 


S 93; S93 N3 
—Notice of intermediate mortgage. immaterial 
S93N4 
—Prohibition of S93,S93 N3 
—Purchaser of property against S92N5 
—Subsequent advance by prior mortgagee, of : 
$93,S93N3 
Subsequent advance, meaning of S$93N6 
Takkavi loan , 
—Suit by Government S67N 24 - 
Tenancy at will 
—Agreement of S 106N6 
—Death of lessee S 105 N 32; S 106 
N 6: S 111 N 24 
—Death of lessor S 106 N 6; S 111 N 24 
—Defined S 105 N 32; 
S 106N6 
—Determination of S 105 N 32; S 111 N 24 
Demand for possession by 
S 105 N 32; S 111 N 24 
Notice not necessary S 105 N 32; 
N 111 N24 
Notice to quit S 106N6 


S 105 N 25; S 106 N 6 
S 105 N 32; S 105 

N 72; S 111 N 24 
S116N1 


—Duration of 
—Heritable, whether 


—Holding over, if creates 
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Tenancy at will (contd.) 


—Interest in property 
—Invalid lease, tenant entering under 


S 105 N 32 


S$ 106N6 


—Lease determinable at any time 
S 105 N 31, 32 


—Lease entitling lessee to hold as long as he pays 
rent or as long as he may wish 


S 105 N 27, 32 

—Lease, tenancy at will. whether S 105 N 32; 
S 111 N 24 

—Life, lease for, if S 105 N 32 
—Nature and incidents of S 111 N 24 
—Non-transferable S 105 N 32 


—Presumption under Section 106 — Not applicable 


S 105 N 32 
—Proof of S$ 106N 6 
—Registration S 105 N 32 


—Tenant by sufferance, distinguished from 
S 105 N 37;S 116N 1 
—Tenant's right to reap produce — Whether Immov- 


able property S3N2 
—Transferable, if S 105 N 32; S 106 N 6 
— Yearly rent fixed S 105 N 26 


Tenant by sufferance 


—Defined 
—Holding over, tenant 


S 105 N 37; S 116N 1 


S 106 N 3; S 116N 1 
—Landlord's right to dispossess S 105 N 37 
—Liability for compensation, basis of S 105 N 40 
—Position of S 105 N 37 
— Tenant at will distinguished from S 105 N 37 
—Use and occupation, compensation for, by 


S 105 N 70 
Tenants in common S45N3 
—Bequest to several persons S45N6 
—Gift to, non-acceptance by one $125N1 


—Gift to several persons 
S45N6;S 122N5 


—Redemption by S91 N24 
Tender 
—Conditional —Instances S84N5 
—cCurrent coin, in S84N5 
—Defined S84N5 
—Interest, cessation on S84N8 
Non-mortgage debts S84N8 
Unemployed, money if must be kept 
S84N8 
—Money actual production of S84N5 


—Mortgage-money of : See Tender of mortgage- 


money 
—Plea of S84N5 
—Proper person to S84N5 
—Protest, tender under S84N5 
—Receipt, demand for, accompanied by 

S84N5 
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Tender (contd.) 


—Rent of : See Rent 
—Time and place, proper 
—Unconditional, must be 


Tender of mortgage-money 
—Agent to mortgagee to 


S84N5 
.S84N5 


S 60 N 12; S 102 N 2,3 


Invalid, when S 102 N 2,3 
—Amount remaining due must be of 

S84N7 

Larger amount tendered S84N7 

—Assignee of mortgagee to S$ 60N 11 

—Benefit of — Who can take S84N3 


—Cessation of interest, on : See Mortgage money — 
Interest 


—Co-heirs of mortgagee, to one S60N 15 
—Co-mortgagee to S60N 14 
—Current coin, in S84N5 
—Deposit, a special kind of S 84N 12 
—Guardian, minor mortgagee's to S60N 12 
—Incompetent to contract, mortgagee 

Guardian ad litem, appointment of S 103; 


S 103 N 2, 5to7 


Legal curator of, to S 103; S 103 N 4 


Procedure S 103; S 103 N2 
—Insufficiency 

Plea of S84N17 

Question of fact S84N 17 
—Insufficient amount, of S84N7 


—Interest, cessation on : See Mortgage-money 
—Invalid 
. Agent, tender to, when S 102 N 2,3 
Guardian ad litem without, when mortgagee is 


incompetent to contract S103 N7 
—lIrregularities in — Waiver of S84N5 
—Karta of joint Hindu family, to S 60N 12 
—Minor — Mortgagee 
Guardian ad litem, appointed of S 103; 


S 103 N. 2; S 103 N 5 to 7 

Procedure S 83 N 16; S 103; S 103 N2 

—Mistake bona fide, in calculation S84N7 
Money actual production, if necessary 


S84N5 

—Notice before tender S 60; S 84 N 14; 15 
—Partial S84N7 
—Part-owner, by S60N 10 
—Persons, entitled to make S84N3 
—Possessory mortgage in S76 N 21; 
S 84N 19 


Effect on S 76N 21; S 84N 19 
Expenses incurred after, credit for 

S76 N21 

—Protest, tender under S84N5 


—Refusal, costs, mortgagee disentitled on 
S 84.N 16 
S84N5 
$83N8,S84N5 


—Time and place, proper 
—Unconditional, must be 
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Title deeds 

—Abstract of title, practice in England as to 
S55N4 

—Buyer's right to. S55N 10 


—Copies of — Mortgagor's right to make 
S 60B; S 60B N 1 


—Delivery of 
Different buyers, sales to S55N10 
Redemption on S 60; S 60 N 16 
Seller's duty S$ 55;S55N 10 


—Deposit, mortgage by — Mortgage by deposit 
of title deeds — Failure to call for and examine, by 


transferee $3N32 
—lInspection, mortgagor's right to S 60B; 
S60BN 1 
—Lost, mortgagee, by S60N 16 
—Production of — Seller's duty 
$8 55;S55N3 
—Retention, seller, when entitled to S 55; 
S55N 10 
Trade mark 
—Transferee without good will — Not valid 
j SSNS 
—Whether property S5N5 
Transfer by one co-owner $44 
—Competency to transfer S44N3 
—Conditions and liabilities subject to 
S44N7 
—Coparcener, by S44N3 


—Dwelling house, transferee of : See Dwelling house 


—Joint possession, transferee right of S44N4 
Coparcener, transferee from S44N6 
Dwelling house, transferee of S44N8 

—Lessee, partition, right of S44N5 

—Mortgagee, partition, right of S44N5,7 

—Partition, transferee, right of S44N5 
Coparcener, transferee from S44N6 
Interest in share, transferee of S44N5 

—Rights and liabilities of transferee S44N1 

Transfer by operation of law 

—Actionable claim by S 130N 10 


—Apportionment rule of, applicability 

S 36N2;S37N2 
—Defined S2N6 
—Distinguished from transfer by or in execution ofa 


decree or order S2N6 
—Escheat S2N7 
—Forfeiture of interest on alienation. condition of, if 
affects S12N8 
—Forfeiture of interest on insolvency, condition of, 
if affects S12N8 
—Forfeiture on attempt or endeavour to transfer 
S12N8 
—Fraudulent transfer S$53N5 
—Instances of S2N6 
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Transfer by operation of law (contd.) 
—Joint transfer — Quantum of interest of transfer- 


ees S45N8 
—Lease, forfeiture of, on S12N8 
—Lessor's interest of S 109N2 
—Lis pendens. applicability of S 52 N 30 


—Obigation annexed to the ownership, enforcement 
in case of S 40 N 20 
—Official Receiver, sale by S2N6 
—Person with limited authority to transfer, transfer 
from $38N 10 
—Restriction on transfer, effect on S10N 12 
—Restrictive covenants, enforcement in case of 
S 40 N 20 
—T. P. Act, not applicable to S2;S2N6 
Transfer by ostensible owner 
See Ostensible owner, transfer by 
Transfer by person with limited authority 


—Circumstances justifying transfer, when deemed to 


exist S$ 38;S38N1 
—Consideration, transfer for S38N6 
—Gift, by S38N6 
—Good faith, transferee in S38N9 
—Money decree, transfer of S38N4 
—Ostensible owner, transfer by $38N3 


—Persons with limited authority — Instances 


S38N5 

—Reasonable care to ascertain justifying circumstances 
S38N8 
Nature of inquiry S38N8 


—Recitals in deed of — Evidentiary value of 


S38N 7,12 
—Representation of justifying circumstances 
S38N7 
—Transfer by operation oflaw S 38N 10 
—Validity of S38; S38N1 
Hindu law, rule of S38N2 
Onus of proof $38N 11 
Transfer by persons having distinct interests 
S 46 
—Consideration, apportionment of S 46; 
S46N 1,3 
—Distinct interests 
Meaning of S46N2 
Succeeding jointly, persons of S46N2 
Transfer by unauthorised person 
—Auction-purchaser transferee within S43 
Whether S 43 N 12, 13 


—Collector's management, person whose property 


is, transfer by S43N4 
—Contract to transfer 

Competency to contract S43N4 

Valid must be S43N4 

Void, effect of S43N4 
—Distinction between S. 18, Specific Relief Act and 

S. 43 $43N3 
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Transfer by unauthorised person (contd.) 
—Equity will regard that as done which ought to be 
done — Applicability of doctrine S6N7 


—Exchange by, subsequent acquisition of title 
SHLIN4 


—Feeding a grant by estoppel, doctrine of 


S6N7 
Fraudulent or erroneous representation 
S43N7 
Burden of proof as to S43N7 
Inquiry by transferee, if necessary 
S43N7 
Knowledge of real facts to transferee 
. S43N7 
Question of S43N7 
—Gift S 43;S43N5 
—Insolvent, transfer by S43N4 
—Interest acquired subsequently 
Capacity, same must be acquired in 
S43 N9 
Manner of acquisition S43N9 
Same as transferred if must be S43N9 
Whole interest, if must be acquired 
S43 N9 


—Larger interest transferor having partial interest 
acquiring subsequently 


S 43.N 10 
—Lease S 105 N 20 
— Official Receiver, sale by S43N 12 


Operation of, on interest subsequent acquired 


S43N2 

—Option of transferee S43N8 
Exercise of S43N8 
Immediate exercise of S43N8 
—Principles underlying S6N7;S43N2 
—Privies, position of S43N 12 


—Prohibited transfers, applicability of S. 43 


S6N7 
—Spes successionis, applicability of S. 43 to transfer 
of S6N7 
—Subsequent acquisitin of interest by transferor 
S 43 
Necessary for application of S. 43 
S43N9 
—Subsequent transferee in good faith for consider- 
ation S$ 43N 13 
—Subsistence of contract of transfer 
S43N 11 
Decree on contract — Effect of 
S43N11 
Void contract $43N 11 


Transfer contingent on happening of specified 
uncertain event 


See Contingent transfer 


Topical Index 


Transfer, defeat or delay creditors, to 
See Fraudulent transfer 


Transferee 
—Better title than transferor, if can have 


S8N9 
—Hindu widow from interest of S8N9 
—Include subsequent transferee S4N20 


—Interest acquired on transfer : See Operation of 
transfer 


—Legatee SSIN4 
—Lunatic if can be S7N8 
—Meaning of S40N 18;S51N4 
— Minor, if can be S7N8 


—Pendente lite, transferee : See Lis pendens. 


—Person not competent to contract S7N8 
—Transfer to self S5N8 
—Transfer within S 51 SSIN4 
Transfer for benefit of public 
See Charities 

Transfer of property 

—Agreement to renew lease S 5 N 4(h) 
—Agreement of sale SSN 4i) 
—Agreement to transfer S109N3 
—Apartment ownership S 5N 1(b) 
—Appointment, making of S5N1 
—Attached property S6N4 
— Award under S5N2 


—Benami transaction — Onus of proof S41N25 
—By non-contractual mode S5N l(a) 
—By ostensible owner : S41NI 
—By undue influence/misrepresentation — Voidable 
S4N4 

—Cancellation — Non-payment of consideration 
S4N4 
—Charge, creation of S5N4;S8N17; 
S10N 12; S 14N 3; S 100N1 


—Consent — Fraud S41N 12 
—Must continue up to time of transfer 
m S41 N15 
—Misrepresentation and mistake S41N12 
Under coercion S41N 12 
—Consideration S38N6 
Meaning S4N4 
—Consideration, unlawful S4N4 
—Coniract Act, sections applicability 
S4N4 
—Contract for sale S38N6 
—Contract of — Subsistence of S43N11 
—Contract precedes S6N27 
—Conveyance in future S5N7 
—Conveyance in present SSN7 
—Conveyance of title S5N4 
—Conveys — Connotation S5N4 


—Corpus of transfer : See Corpus of transfer 
—Court sale S 5 .N 3(b) 
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Transfer of property (contd.) 

—Covenant for renewal of lease S5N4 

—Definition — Application to Rent Control Act 
S5N 5(f) 

—Definition of $5 


India, property outside, applicability of 


SSN1 

Scope of S5N1 
—Doctrine of frustration — Applicability 

S4N4 


—Easement S5N l(c), N 1(d) 
—Easement, creation of SS5N1;S54N7 
—Enforcement of right against transferee 


S40N17 
—Executed contract — Transfer is S4N2 
—Execution sale S5N3 


—Family arrangement S5N4;S9NI11 
Transfer of property — Grant of partial mineral 
rights, is not 


—Gratuitous transferee S39N9 
—In good faith S38N9 
—In present or future S5N4,7 
—Interest inherited by widow S6N4 
—Knowhow — Cannot be transferred S6N2 
—Living person — Meaning S5N3 
—Modes of S5N1;S54N1 

Act, if exhaustive SSN2;S9N7 
—Mutation S54N8 
—Mutation in revenue record S5N4 
—Non-contractual character, transfer SSNI 
—wNot retrospective S5N Ie) 
—Only of right to enjoy S5N4 


—Parties under mistake — Transfer void S4N4 


—Partition S5N2,4;S40N 18 
—Partners, assignment of rights inter se 
S5N4 
—Person authorised S38N5 
—Pledge S5N2 
—Prohibited — By any other law S6N2a 
—Property dedicated to charities S6N 2a 
—Property which may be transferred 
Burden of proof ` S6N1 
Chance of obtaining legacy S6N5 
Charge S 55 N 12; S 100 N 19 
Charity, property dedicated to S6N2a 
Contingent interest S21N4 
Easement S6N9 
Future maintenance, right to S6N 13 
Future property S6N3 
General rule S6N1 
Impartible estate S6N2A 
Interest in property S8N8 


Interest restricted in enjoyment to owner 
S6 
S6N1) 
S6 


Maintenance grant 
Occupancy right 
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Transfer of property — Property which may be 
transferred (contd.) 


Pensions S6 
Possibility, mere, transfer of 
$6;S6N6 
Pre-emption, right of S6N12 
Public office S 6; S 6 N 23 
Public officer, salary of S6 
Religious office S6N2A 
Reversioner, Hindu, interest of S6N4 
Right of re-entry S6N8 
Right to sue, mere S6 
Test of S6N1 
Undivided share S6N2A 
Vested interest S19N8 
—Protection of transferee — Conditions for 
S41N7 
—Properties outside India S 5N1(a) 
—Reconveyance S 5 N4(d) 
—Release or relinquishment SSN4 
—Religious offices — Non-transferable S 6 N 2a 


—Rescision of contract — Principle of — Applica- 


bility S4N4 
—Restrictive covenant — Acquiescence in breach of 

S 40 N 23 
—Right of re-entry S6N8 
—Right to enjoy property S5N4 
—Right to obtain royatwari patta S6N4 


—Right to succeed to father’s estate — Not transfer- 


able S6N4 
—Sale under decree for specific performance 

S 5 N3(c) 
—Settlement of doubtful claims S5N4 
—Subject to condition — Scope S 34 N2 


—Surrender S5N4;S35N7;S128N3 
—Test to determine, whether transaction is a transfer 

SSN4 
—Time specified for, computation of S 34 N4 
—To himself — Instances SSN8 
—Transfer to himself SS5N8 
—Transfer within $53;S53N5 
—wWill, transfer by, if S5N3 
—Use of word ‘conveys’ SSN4 


—Voidability — Ground — Want of authorisation for 


transferor S41 NI 
—When void/voidable S4N4 
—Without consideration — Void S4N4 


—Writing, necessity of : See Writing — Oral trans- 
fer 

Transfer of Property Act 

—Amendments, whether retrospective 


Pre N 1B 

—Applicability 
Agricultural lease, to S117 
Easement, creation of PreN5 
Govemment grants PreN4;S10N2 
India, property outside SS5N1 
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Transfer of Property Act (contd.) 
—Chapter on gifts, if part of Contract Act 


S4N3 
—Chapters and sections, part of Contract Act; 
$4;S4N2,3 
—Commencement of $1 
—Construction of Pre N 6 
Section 8, if lays down rule of S8 N2 
—Exhaustive, Act is not Pre N 2; S 3 N 24; 
S5N2 
—Extension of 
Particular sections of S129N2 
Provision, Government, power of 
S129N2 
—Extent of S1;S5N1 
Bangalore, Civil and Military station of applied 
to SIN3 
State Government, power of, to extend 
S1;S1N2 
Subsequent extension of SIN2 
—History Pre N 1A 
—Interpretation clause $3 
Object of S3N1 
—Preamble Pre; Pre N 1 
—Principles of 
Cases arising before the Act, applied to : 
SINS 
—Matters expressly excluded from purview of Act, 
applicability to S1NS5a 
Territories to which Act is not applicable applied 
in SIN4 
Transfer by operation of law, applied to : 
S2N6 
Transfer by or in execution of a decree or order, 
applied to S2N6 


—Principles underlying, applicability of 
S1N4,5;S2N6;S41N5; 
S48 N 18;S58N3 
— Registration Act — Sections supplemental to 


S4 

—Repeal of Acts $2;S2N3 
—Repeal of, by subsequent legislation 

S1N6 


—Retrospective operation of various Sections : 
S2N5;S6N 14;S39N3;S53A 
N 5; S 60 N 56; S 65A N 2: 
S 67A N 2; S 73 N 2; S 92N 5; 
S95 N 10; S 101 N 11; S 108 () 
N 10; S 119 N 10 
—Short title Sl 
—Terms or incidents of contract or constitution of 
Property when not affected 
$2;S2N4 
— When not applicable S2;S2N1to6 


Transfer on, failure of prior interest 


—Alternative transfers — Failure of one under S.13 
or S. 14 — Effect S16N3 


Topical Index 


Transfer on, failure of prior interest (contd.) 
—General rule as to subsequent interest 


S16N3 
Exceptions S16N3 
—Independent subsequent interest 
S16N3 
—Prior interest failing under Ss. 13, 14 failing — Ef- 
fect S16 
—Two cotingencies, one too remote — Effect of 
S16N4 


Transfer pendente lite 
See Lis pendens 
Transfer to a class 
See Class, transfer to 
Transfer where third person is entitled to maint- 
enance etc. 
See (1) Advancement 
(2) Maintenance 
(3) Marriage 
Transferor 
—Competency to transfer : See Competency to transfer 
—Interest of 


Operation of transfer, on S8 S8N2 
Passes on transfer S8N9 
Trees 
—Accession, trees fallen,when S63 N4 
—Legal incident of property S8N15 
—Lessee not to cut S 108 (0); S 108 o 
N 
—Lessee's right to remove S 108 (1)N2 


—Rooted in earth — Whether immovable property 


S3N8 
Trespasser 
—Improvements by $51N10 
—Interruption of lessee's enjoyment by : 
S 108 (c) N4 
—Lessor's right to sue S 108 (c)N4 
—Mesne profits, liable for S 105 N 70 
—Mortgage, enforcement against 
S 67 N 30 
—Redemption, right of S91N32 
—Removal of materials on eviction S51N10 
—Subrogation, not entitled to S$ 92N 18 


—Tenancy, acquisition of by prescription 
S 105 N 84 
—Transferee from — Improvements by 


S$51N 10 
—Use and occupation not liable for 
S 105 N70 
Trust 
—Gift or trust N 122N 15 
—Gift, distinguished from S 128 N3 


Topical Index 


Trustee 


—Charge of, for expenses 
S 100; S 100 N 20 


Section 100 not applicable to S 100 N 20 
—Co-trustee, notice to quit by S 106 N 34 
—Expenses of, charge for S 100 
—Liability of $ 128N3 
—Person interested in property, if S41N9 
—Redemption by S91 N29 
Ulterior disposition 


See (1) Prior interest 
(2) Subsequent interest 
—Acceleration of, on failure of prior interest 
§ 27;S27N2;S 28N 11 


Bequest, rule as to S27N1 
Effect given to intention of transferor 

$27N2 

Illustrative cases S27N2 
Manner of failure of prior interest specified 

S$ 27;S27N2 

—Condition, strict fulfilment of S29 

—Conditional on special uncertain event S28 

Hindu law, rule as to S28 N3 

Illustrative cases S28N2 

Mahomedan law. rule as to S28N4 

—Contingent interest, when $28N 11 


—Failure of prior disposition — Effect of 


$ 27;S27N2 
—Gift over S28 
—Invalidity of 
Effect, on prior 
Bequest, rule as to S30N1 
Disposition S 30; S 30N2 
Unborn person 
—Transfer for benefit of $13 
—Bequest in favour of S13N1 
—Child en ventre sa' mere S13N4 
—English law $13N7 
—Hindu law $2N10;S13N5:S 15 
N5;S28N3 
—Hindu, transfer by $13N5 
—Immediate transfer S13N2 
—Mahomedan Law S13N6 
—Postponement of enjoyment S 20;S 20N4 
—Prior interest in favour of living person 
$13N2 
—Son adopted after death of testator 
S13N4 
—Trust in favour of S13N2,3 
—Vested interest, on birth S20;S20N1 
Contrary intention S20N3 
—Vesting of interest S13N2 


Postponement of — Maximum period 
S13N2 
—Whole interest remaining in transferor 
S13N2 
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Under-lease 
See Sub-lease 
Under-lessee 
See Sub-lessee 
Undivided family 
—Joint Hindu family, expression if restricted to 


S44N10 
—Meaning of S44N10 
—Ownership of house by S44N 10 
Undivided share 
—Coparcener, transfer by S6N 2A; 
SUNT; 
S 44 N3; S58 N21 
—Gift of ASNI 
—Mortgagee, purchase by — Redemption 
S 60 N 45 
—Mortgage of $58N 21 
Coparceners by $58N 21 
Owelty mortgagee, liability of S 48N 13 
Substituted security, doctrine. application of 
S67 N29; S73N1 
—Purchaser. liabilities. subject to S44N7 
—Sale of S54N19 
—Subsequent acquisition of interest by transferor 
S43Nil 
Universal donee 
—Insolvency of donor $128N5 
—Liability of S 128; S 128 N 2,5 
Extent of $ 128N5 
Independent of condition in gift 
S$ 128N5 
Personal, when $128N5 
—Mahomedan law, rule of, as to S 128N6 
—Onus of proof $128N7 
—Section 53 and S. 128, distinction between 
S 128N2 
—Universal gift S 128N 2,3 
—Universal legatee and universal donee 
S$ 128N5 
—Whole property, gift must be of S$ 128N4 
Unlawful consideration 
—Contract for — Void S6N25 
—Defeat the provisions of law S6N31 
Common law S6N31 
Hindu law S6N31 
Mahomedan law S6N31 
—Defined S6N27 
—Forbidden by law S6N30 
Excise, licence, transfer of S6N30 
Prohibition by order of Court, if 
S6N 30 
Ultra vires act S6N 32 
—Fraudulent S6N34 
—Immoral S6N30 
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Unlawful consideration — Immoral (contd.) 
Future cohabitation S6N 34 
Past cohabitation S 6 N34 


. —Involving injury to property of third person 


S6N33 
—Partly unlawful — Whole transfer if void 

S6N29 
—Public policy, opposed to S6N 35 


See also Public policy, opposed to 
—Transfer for — Void S 6; S 6N 25, 27 


Unlawful object 
—Consideration and object distinguished 


S6N28 
—Contract for — Void S6N25 
— Defeat the provisions of law S6N31 
Common law S 6 N.31 
Hindu law S6N31 
Mahomedan law S6N31 
—Defined S6N 27 
—Forbidden by law S6N 30 
Excise licence transfer of S6N 30 
Ultra vires act p S6N30 
—Fraudulent S6N 32 
—Immoral S6N 34 
—Involving injury to property of third person 
S$6N 33 
—Public policy. opposed to S6N35 
—Transfer for S6N 25, 27 
Getting back property by transferor 
S6N27 
Object carried out S6N 27 
Object not carried out S6N27 
Use and occupation, compensation for 
—Agreement of lease, person entering under 
S 105 N 70 
—Claim for 
Essentials S 105 N 70 
When arises S 105 N 70 
—Implied contract S 105 N70 


—Kabuliat, person in possession under, liability of 


S 106 N 10 
—Permissive, possession must be S 105 N 70 
— Tenant by sufferance, liability of S 105 N 70 
—Trespasser. not liable for S105 N70 
—Void lease, person entering under 

S 105 N70 


Usufructuary mortgage 
—Characteristics of S 58 N 35 


—Consideration unpaid if debt S3N 22 
—Consolidation of mortgages, right to 
S$ 62.N 12 
—Defined $58 
—Delivery of possession S 58 N 35 
Actual S 58 N 35 
Agreement as to, initial, mustbe S 58 N 35 
Certain period for S 58 N 35 
Lease back to mortgagor S 58N 35 
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Usufructuary mortgage — Delivery of possession 
(contd.) 
Mortgagee's remedies for failure of 


S 58 N35 
Nature of S 58 N35 
—Kinds of S62 N2 


—Lease back to mortgagor 
Arrears of rent, taken in account before redemp- 


‘tion S62N7 
Sub-lessee of mortgagor, right to redeem of 

S91N 12 

—Lease for premium distinguished from 
S 105 N 67 

—Lease or mortgage transaction whether 
i S 105 N 67 
—Personal liability, mortgagor's S 58 N 29 
Absence of S 58 N 35 
Covenant to pay — Effect of S 58 N35 
—Recover possession, mortgagor's rightto S62 
Co-mortgagor, right of $62 N3 


Exercise of — Period fixed for payment, before 


S60N5 

Limitation S$ 62N 11 
Mortgage-money paid from rents and profits 

S 62;S62N5 

Cash payment, if permitted S62N5 

Term fixed, recovery before expiry 

S62N5 

Whole, to be paid S62N5 

Nature of right S62N2 


Payment or tender of mortgage-money, on 


S62 N6 
Appropriation of rents and profits 
S62N6 
Terms fixed. payment before expiry of 
S62 N8 
Several mortgages, satisfaction of one only, on 
S62N4 
Suit for recovery 
Accounts $62N5 
Onus of proof S62N5 
Proprietary right, based on S62N5 
Successive suits S62N9 
Whether right to redeem S60N4,5 
—Redemption —Time limit S 58 N 35 
—Rents and profits, appropriation of 
$58 N 35 
Express provision for S58 N 35 
Interest and principal, partly in lieu of 
S53 N 35 
Interest, in lieu of S 58 N 35 
Principal, in lieu of S 58 N 35 
—Surplus collections, claim for S$ 62N 10 
—Zuripeshgi lease, if S 58 N 36 
Usufructuary mortgagee 
Interest, right to S 60N 10 
—Remedy of S67N15 
—Sale, right of S$ 68N 17 
—Tenant by elegit S62N2 
Vatantar mortgagee S 58 N 37C 


Topical Index 


Vested interest 
—Accumulation of income — Direction for 
S 19; N 19N 10 
—Attaining particular age, interest on 
S 19 N 5, 6;S 21 
Direction to apply income for benefit of transf- 
eree 
Class, transfer to S22N4 
Effect of S21N15 


Gift over, provision of — Effectof S$22N3 


Class, transfer to $22N3 
Income given to transferee S21N 13 
—Bequest, when vested S19N1 
—Certain event 
Attainment of particular age S19N6 
Death S19N6,;S21N7 
Expiration of term of years S19N6 
Survival S19N6;S21N7 
—Contingent interest, distinguished S19N4 
—Contingent interest, when becomes S21N11 
—Contrary intention $19 
Burden of proof as to S19N7 


—Death of a person. interest to take effect on 
$19N6;,;S21N7;S23N2 
—Death of transferee before possession — Effect 
$19;S19N8 
—Defeasance clause 
Condition subsequent defeating interest — 


Effect S$ 19N 10a 
Effect of — On vesting $19 
Gift over — Effect on vesting S19N 11 
—Defined $19 
—Expiration of a term of years, interest to take effect 
after S19N6 
—Heritable S19N8 
—Hindu law, rules as to S19N3 
—Immediate right, is S19N4 
—Intention of transferor S19N4 
How gathered S19N4 
—Interest on happening of a certain event 
S19N6 
—Interest to take effect forthwith S19N5 
—Interest when vested S19N4 
—Law leans in favour of vesting S19N4 
$29N2 
—Mahomedan law — Rules of S19N2 


—Postponement of enjoyment 
Effect, of — Unborn person, transfer for benefit 


of S 20;S 20N4 
Effect on vesting $19;S19N9 
Limits to S19N9 


Provision for — Validity S19N9 
—Power of appointment — Effect on vesting 


S19 N 12 

Exercise of — Person when takes vested inter- 
est before S19N 12 
Interest of person to take in default of exercise 
of S19N 12 
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Vested interest (contd.) 
—Survival, interest to take effect on S19N6 
—Test, of S19N4 
—Transfer, ‘when' or 'if' transferee attains a particu- 
lar age S19N5 
—Transferable S19N8 
—Unbom person takes on birth $ 20;S20N 1 
Contrary intention $20N3 
—Whether mere possiblility S6N6 
—Whether immovable property S3N2 
Waiver 


—Forfeiture of lease, of : See Forfeiture of lease 
—lIntention, matter of $113 N2 
—Notice to quit, of: See Notice to quit 


Wakf 

—Creation of S13N6;S18N5 
—Defined S18N5 
—Fraudulent transfer when S53N5 


—Mussalman wakf Validating Act, 1913 — Effect 
of S18N5 
—Perpetuity rule against, applicability of 

S14N 14;S18N5 
—Transfer within S. 53 — Wakf whether 


SS52N5 
—Wakf-alal-aulad — Validity of S18N5 
—wWriting SONI 
Warranty as to title 
—English law S119N2 
—Exchange, in $119 N 2,8 
—NMovable property, sale of, in S$ 119N2 
—Sale of goods, in S 133N2 
Warranty of solvency 
—Contract to the contrary S 133N2 
—Date of transfer, on S 133; S 133 N2 
—Limit to S 133; S 133 N2 
—Solvency, meaning of S 133N4 
—Warranty, defined S 133N4 
Waste 
—Cutting and felling timber S$ 66N3 
—Lessee, not to commit S 108 (m) NI; 
S 108 (0) N7 
—Mortgagee in possession, by S76N 10 
Not to commit S76N 10 
Prevention, third person waste by, of 
S 76N 10 
Suit for compensation S76N 10 
What amounts to S76N 10 
—Mortgagor, by S 66 
Acts of, amounting to S66N3 
Commit, mortgagor not to S 66; S 66N 1 
Easement, grant of S66N6 
Onus of proof S 66N7 
Property not mortgaged of S66N4 
Remedy of mortgagee S66N8 
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Welsh mortgage 


—Personal liability, mortgagor's S 58 N 29 
Will 

—Charge, created by S 100N7 
—Lease if can be created by S105N7 
—Not transfer of property SSN3 
Wilful abstention 

—From enquiry S3 N29 
—Question of, if one of law or fact S3 N33 
Words and Phrases 

—'Absolutely entitled’ SSIN9 
—'Accesio' SO3NI1 
—Actionable claim S3 
—‘Affect’ in S. 2 S2N2 
—Agriculture S117N3 
—" Arrears" in S. 73 S73N4 
—Attached to the earth $3 
—Attested $3 
—Buyer and seller S54N1 
—Chose in action S3N21 
—Conveys SSN4 
—Cy pres doctrine S26N2 
—Dahyak S 100 N 32 
—Donatio mortis causa S129N3 
—Easement S6N9 
—Emblements SSIN21 
—Family S$44N 10 
—Fiducia S58N2 
—Flood S 108 (ce) N2 
—Forbidden by law S6N 30 
—From generation to generation S8N4 
—Hypotheca S$ 58N2 
—lladarawara S$98N 10 
—Imbedded in the earth S3N9 
—Immovable property $3 
—'In present or in future’ SSN7 
—Incident S8N 11 
—Instrument 53 
—'Interest' in S. 28 S28N5 
—lIstemrari Mokarrari S8N4 
—Jenmi i S98 N7 
—Jus in re aliena S58 N2 
—Kanom S98N7 
—Kanomdar S98N7 
—Kayam patta S8N4 
—Kayam saswata patta S8N4 
—Law S6N31 
—Legal incident of property S8NI11 
—Malik S8N4 
—'Means and includes’ S3N1 
—Mowrasi S8N4 
—Nankar S 100 N 32 


— "Notwithstanding anything contained in the 
Trustees’ and Mortgagees' Powers Act, 
1866," in S. 69 S69N5 

—Otti mortgage $93N8 


Words and Phrases (contd.) 
—"Permanently fastened to anything attached to the 


earth" S3N7 
—Person SSN3 
—Peruarthum S98N9 
—Pignus S58N2 
—Portions for children’ S17N8 
—Registered $3N 20 
—Res extra commercium S6N 25 
—Sanadi grant S8N4 
—Sign S3N 12 
—Solvency $133N4 
—Suggestio falsi S34N3 
—Suppressio veri S34N3 
—Thing S$ 118N7 
—Ubhayapattam S98 N7 
—Universal succession S128 N2 
—Vendor and purchaser S54N1 
—Warranty S113N4 
— "Within the town of Bombay” S69N 11 
—Year S$ 107N5 
—Zarichaharam $40N 12 
Writing 
—Agricultural lease, not necessary for S 117N4 
—Award S9N 13 
—Charge, creation of S 100, N 16 
Movables on S 100N3 
—Defined SIN 14 
—Easement, creation of SON8 


—Endowment, religious and charitable, gift to 


S9N9 
—Family arrangement SONII 
—Part performance, contract in SS53AN9 
—Partition — Necessity of S$2N4;S9N10 
—Release SIN12 
—Relinquishment S9N12 
—Surrender S9N12 
—Surrender of lease of S1l1N9 
—Transfer of property, necessity of $9 
Expressly permitted to be, without SON6 
Expressly required, instances SONS 
Hindu law SONI 
Mahomedan law SONI 
Test i S9N2 
When not necessary S9N2,7 
Zarichaharam 
—Contract to pay 
Covenant running with land, whether 
S40N 12 
Obligation annexed to ownership, whether 
S40 N 12 
—Meaning S40N 12 
Zuripeshgi lease 
Mortgage, amounting to S 58 N 36 
Test to determine S 58 N 36 
—Nature of S 58 N 36 


SE 


SUPPLEMENT 


Section 1 


(1) Act applies only to transfer made by 
parties — A transfer by operation of law is 
not validated or invalidated by anything con- 
tained in Act. AIR 2007 All 220 (223). 

Section 3 

(1) Actionable claim — Debts — Letter 

of subrogation, and not being an assignment 


of a mere right to sue, will be valid and en- 
forceable. 2010 AIR SCW 1687. 


(2) Notary could not be said to be attest- 
ing witness of the document. 2009 (5) MPHT 
38 (43) (DB). 

Section 5 

(1) Family settlement — Seeking to par- 
tition joint family properties — Cannot be 
relied upon when deed is not signed by all 
co-sharers — However, when acting upon 
said settlement, co-sharers had also executed 
sale deeds in respect of suit property — 
Deed of Family Settlement cannot be said to 
be invalid on ground that it was not signed 
by all co-sharers. 2010 AIR SCW 305. 


(2) The transfer must be by owner to 
someone else — Therefore the lease of prop- 
erty by owner to proprietary concern of 
which he is sole proprietor, is meaningless. 
2008 (5) AIR Bom R 736. 

(3) “Property” — What does not consti- 
tute — Stamp Vendor Licence — Is not prop- 
erty — Same cannot be inherited. AIR 2010 
(NOC) 256 (Cal) : 2009 (4) Cal LT 73. 

Section 6 

(1) If a letter of subrogation containing 
terms of assignment is only to be treated as 
an assignment by ignoring the subrogation, 
there may be danger of document itself be- 
coming invalid and unenforceable, where the 
insured in consideration of payment of sum 
by insurer for non-delivery of goods assigned 
his right to sue the carriers it was a letter of 
subrogation and not assignment of action- 
able claim. 2010 AIR SCW 1687 (1709). 


(2) Transferable rights — Rights to re- 
ceive offerings as co-sharer — Is dependent 
upon the right of performance of pooja which 
right is non-alienable and as such could not 
be transferred vide disputed sale deed — 
However, even if plaintiff gets no right on 
basis of sale deed he would be entitled to 
share the offerings by inheritance. 2010 (1) 
ALJ 706. 

(3) What may be transferred — Stamp 
Vendor Licence — Being not a property, can- 
not be inherited — Thus petitioners are not 
entitled to obtain stamp vendors licence 
merely on strength of their father having held 
licence. AIR 2010 (NOC) 256 (Cal) : 2009 
(4) Cal LT 73 (Cal). 

(4) Transfer of property — Land in ques- 
tion converted into ‘Chhaparbandi’ and then 
sold by registered Sale Deed — Land being 
Chhaparbandi land will be governed by 
Transfer of Property Act and not by Chhota- 
nagpur Tenancy Act — Application under 
S. 71-A of Chhotanagpur Tenancy Act filed 
thereafter for restoration of land was not 
maintainable. 2010 (1) AIR Jhar R 495. 

(5) Subject-matter of transfer — Chance 
of Mohammedan heir succeeding to an es- 
tate — Is mere spes successionis — Cannot 
be subject-matter of transfer, under T. P. Act 
as well as under Mohammedan Law. AIR 
2010 Ker 44. 

Section 8 

(1) Agreements — The insurance compa- 
nies, statutory corporations and banks use 
standardized forms to cover all types of situ- 
ations and circumstances and several of the 
clauses in such forms may be wholly inap- 
plicable to the transaction intended to be cov- 
ered by the document — Necessarily such 
redundant or inapplicable clauses should be 
ignored while trying examining the docu- 
ment and make sense out of it. 2010 AIR 
SCW 1687. 
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. Section 10 
(1) Condition restraining alienation — 
Absolute right vested in defendant, adopted 
son in respect of properties bequeathed to 
him by way of a Will — No further condi- 
tion can be imposed, as per Ss. 10 and 11 of 
T.P. Act restraining alienation of property or 
by creating a restriction repugnant to inter- 
est creaied in sucha property. AIR 2010 Mad 
34. 
Section 11 
(1) S. 11 refers to positive Covenant — 
Even between the transferor and the trans- 
feree a condition that property would be 
enjoyed by the transferee in a particular man- 
ner would be void — But such a restriction 
will be saved if it is for the beneficial enjoy- 
ment of the property retained by the transf- 
eror, by the second part of S. 11. 2009 (2) 
Ker LT 426 (431) : 2009 (3) ICC 249 : 2009 
(2) Ker LJ 325. 
Section 14 
(1) The original owner of property execute 
a settlement deed in favour of his son-in-law 
— After death of son-in-law his heirs ex- 
ecuted a release deed in favour of one of their 
sister(D) — The sister and her sons sold 
property to a third person — The plea by 
one of daughters of ‘D’ that the settlement 
dead created a life interest in son-in-law and 
thereafter in favour of his heirs and was 
therefore hit by rule against perpetuity can- 
not be accepted as condition in settlement 
deed that after death of son-in-law his heirs 
would also get only life estate would be hit 
by S. 10. 2007 (3) Mad LW 116 (119). 
Section 44 
(1) In case of joint possession, transferee 
of a share of a building of undevided family 
who is not a member of family is not en- 
titled to joint possession of property. 2006 
(2) Andh LD 486 : 2006 (2) Andh LT 50 
(63). 
Section 47 
(1) A co-starer who is in exclusive pos- 
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session of the joint holding is entitled to pro- 
tect his possession. 2009 (4) Rec Civ R 538 
(541). 

Section 52 

(1) Where suit for declaration of title was 
filed by the petitioner on the ground that he 
is the real owner and the original defendants 
have transferred the property during pen- 
dency of the suit, it would be necessary to 
implead lis pendens purchasers so that the 
petitioner may not obtain a decree by collu- 
sion with other defendants. 2009 (6) AIR 
Bom R (NOC) 1080 : 2009 (4) All MR 218. 

(2) S. 52 does not bar the transfer but the 
transfer is subjected to the result of the pend- 
ing proceeding involving the properties so 
transferred. 2009 (4) Gau LT 987 (992). 

(3) Transfer pendente lite — Impleadment 
of party — Suit for cancellation of sale deed 
— Alienee pendente lite — Can be im- 
pleaded as proper party. AIR 2010 (NOC) 
387 : 2009 (2) Guj LH 420. 

(4) Lis pendens — Impleadment of lis 
pendens transferee — Suit for eviction, re- 
covery of arrear rent and mesne profit — 
During pendency plaintiff sold suit property 
to transferee pendente lite — Impleadment 
of lis pendens transferee — Necessary, in 
order to ensure effectual adjudication of suit. 
AIR 2010 Ori 65. 

(5) Doctrine of lis pendens — Applica- 
bility — Suit for possession by way of spe- 
cific performance filed by prior purchaser 
— Appellants purchasing suit property dur- 
ing pendency of litigation — Said transfer 
would be hit by doctrine of lis pendens — 
Question of good faith which is essential to 
be established before an equitable relief can 
be granted in favour of subsequent vendee 
is totally irrelevant so far as transfer which 
is hit by doctrine of lis pendens is concerned 
— Suit for specific performance decreed in 
favour of prior purchaser, proper. AIR 2010 
P & H 40. 

(6) Once it is not disputed that the judg- 
ment debtor suffered the decree for specific 


Supplement 


performance on the basis of compromise af- 
ter sale of property to the objector, then the 
principles of lis pendens could not be applied. 
2009 (4) Rec Civ R 603 (606) : 2009 (4) Pun 
LR 442. 

Section 53-A 

(1) Transferee, who neither deposited the 
balance of sale price for shop nor was ready 
and willing to do the same, held not entitled 
to be benifited under doctrine of part-per- 
formance contemplated u/S. 53-A of Trans- 
fer of Property Act. 2002 (2) Ren CR 399: 
2002 (102) DLT 215 (217). 

(2) Part performance — S. 53-A imposes 
statutory bar on transferor to seek posses- 
sion of immovable property from transferee 
in possession — Said bar cannot be imposed 
on third party who is not party to contract/ 
agreement to sell — Consequently suit by 
proposed transferee against third party to 
contract for enforcement of bar created by 
S. 53 A would not be maintainable. AIR 2004 
Bom 378 (FB) Disting. AIR 2010 Guj 17. 

(3) Doctrine of part performance of con- 
tract — Cannot be invoked when there is no 
written contract of sale petition premises — 
Transfer is incomplete in absence of written 
agreement of sale. 2010 (2) AIR Kar R 146. 

Section 54 

(1) Contract of sale — Govt. Land granted 
to grantee, member of SC/ST — Subsequent 
third party purchaser has no locus standi to 
challenge conditions imposed by grantor as 
being void. AIR 2005 SC 4013 : 2005 AIR 
SCW 3657. 

(2) Sale-deed — Validity — Vendor failed 
to give evidence against sale deed, which 
could prove its execution — Son of vendor 
was one of attesting witnesses and he did not 
appear to deny his and his father’s signatures 
on sale deed — Hence, order holding sale 
deed to be valid cannot be quashed. 2010 
(2) ALJ (NOC) 129 : 2010 (1) All WC 974. 

(3) ‘Sale’ — Power of Attorney executed 
to empower holder to transfer property — 
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Word ‘transfer’ would include all kinds of 
transfer including sale — Power of attorney 
holder would be entitled to sell property. AIR 
2010 Kant 63 : 2010 (1) AIR Kar R 699. 


(4) Where neither possession of the prop- 
erty sold was delivered to the purchaser nor 
sale deed was given to the purchaser the mere 
registration of sale deed cannot operate to 
pass title to the purchaser. The plea that no 
evidence could be led to prove the nature of 
document is untenable as from intention of 
the parties, the contents of the deed, the re- 
citals strain and the attending circumstance 
it can be shown that no title was intended to 
be passed. 2009 (4) Rec Civ R 515 : 2009 
(4) Civil Court C 736 (P & H). 5. 

Section 55 
(1) In case of sale of immovable property 


der Section 55 of Transfer of Property Act 
are applicable to such sale unless there is a 
contract to the contrary and such contract 
providing contrary must be express and not 
implied. 2009 AIR SCW 2402 (2407). 

(2) Clearance or exemption from Endow- 
ment Dept. is not a document of title. Ven- 
dor does not have duty to procure it before 
executing sale deed. Moreover the contract 
for sale in instant case lays down the terms 
and conditions to govern the rule. S. 55 (1)(c) 
applies only when there is no contract to 
contrary. 2009 AIR SCW 7144 (7149). 


(3) Where the appellant Financial Corpo- 
ration sold unit of a defaulter in auction sale 
without disclosing to the purchaser that the 
unit has no separate approach road, the ap- 
pellant having failed to disclose to buyer 
material defects cannot take recourse to S. 
29 of Financial Corporations Act to recover 
money from purchaser. 2009 AIR SCW 7677 
(7683) : 2010 (1) AIR Kar 317. 

(4) Right of the buyer to ask seller to pro- 
duce for examination all documents of title 
with respect to an immovable property, can- 
not be extended up to clearance of exemp- 
tion certificate from Endowment Depart- 
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ment, as the same is not a document of title. 
2009 (13) Scale 457 (463). 
Section 58 i 

(1) Mortgage by deposit of title deeds is 
applicable in limited towns of India. Raipur 
is not notified for application of S. 58 (f). 
2009 (3) Cg LJ 281 (289) : 2009 (2) Bank 
CLR 62 : 2009 (4) Civ LJ 503. 

(2) If the sale and agreement to re-pur- 
chase are embodied in seperate documents, 
then the transaction cannot be of mortgage, 
though both the documents are contem- 
paraneously executed. 2004 (1) JCR JHA 
347 (349). 

(3) For creating a mortgage by title deeds, 
three requisites must be fulfilled namely, 
‘debt’, deposit of title deeds’ and an inten- 
tion that title deeds so deposited shall be se- 
curity for the debt. 2003 (2) Mad LJ 105 : 
2003 (3) Mad LW 783 (788). 

Section 60 

(1) In absence of the express words in the 
mortgage deed allowing subsistance of ten- 
ancy created by mortgagee even after re- 
demption, tenancies created over a mort- 
gaged property by a mortgagee would come 
to an end on the redemption of mortgaged 
property. 2004 (2) Ren CR 196 (202) (P & 
H). 


(2) Mortgage deed stipulating entitlement 
of mortgagors to future rent after redemp- 
tion, was interpreted to permit mortgagees 
to induct tenants and continuation of such 
tenants even after redemption. 2004 (2) 
RenCR 196 (202) (P & H). 

Section 92 


(1) The use of the words “we hereby as- 
sign, transfer and abandon to you all our ac- 
tionable rights, title and interest” in the docu- 
ment, is in regard to rights and remedies 
against (1) railway administration (2) sea 
carriers (3) agents of sea carriers (4) port au- 
thorities (5) customs authorities and (6) per- 
sons whomsoever is liable in respect thereof. 
Even though, the matter relates to carriage 
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of goods by road, the claims or remedies 
against a road carrier are not even mentioned. 
Excluding the irrelevant clauses, the docu- 
ment continues to be a letter of subrogation. 
2010 AIR SCW 1687. 

Section 100 

(1) Charge — Mortgage created on prop- 

erty of insolvent — Amount recoverable by 
mortgagee will be above priority contem- 
plated under S. 61 of Insolvency Act. AIR 
2010 Guj 54. 

Section 105 


(1) Even though exclusive possession is 
not a decisive test but the absence of exclu- 
sive possession is certainly one of the indi- 
cations to show that the agreement is one of 
the licence and not of lease. 2009 AIR SCW 
7580 (7585). 

(2) Permanent lease — Tenant landlord 
relationship — Permanent lease providing 
terms can give rise to such relationship — 
Only precondition for establishing tenant- 
landlord relationship being that landlord 
should have reserved for himself right to 
evict tenant. AIR 2010 SC 1278 : 2010 AIR 
SCW 1746. 


(3) Lease — Agreement for construction 
of commercial complex between Corpn. and 
developer on piece of land owned by Corpn. 
— Terms and conditions of alleged instru- 
ment states that right to allot shops/office etc. 
is transferred to developer by Corpn. — In- 
tention of parties can be inferred that Cor- 
poration has demised its land thereby di- 
vested itself of such right for limited period 
of one year — Instrument in a lease deed. 
AIR 2010 Chh 19. 

(4) In view of distinction in the expres- 
sion transfer of property appearing in S. 5 
and transfer of right to enjoy the property 
appearing in S. 105, it could be said that lease 
of immovable property cannot be construed 
as transfer of property in terms of S. 5 which 
may in turn attract the prohibition on trans- 
fer of immovable property to Non State sub- 
jects. 2008 (3) JKJ 206 (213). 
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(5) When the interest of the lessor in im- 
movable property is parted for the price, the 
price paid is premium but the periodical pay- 
ments made for the continuous enjoyment 
of the benefits under the lease are in the na- 
ture of rent. 2009 (5) MPHT 207 (211). 

Section 106 

(1) Quit notice — Validity — Tenant him- 
self has admitted fact that in property in dis- 
pute, work of decoration of pottery was be- 
ing done — It could be said that disputed 
property was given for manufacturing pur- 
poses — Only after giving a notice of six 
months, tenancy can be terminated — Thus 
notice issued under Act not mentioning six 
months period terminating the tenancy was 
invalid. 2010 (1) ALJ 568. 

(2) Quit notice — Validity — Notice is- 
sued to tenant cannot be sought to be invali- 
dated unless and until it is proved that there 
was no mention in notice that tenant was in 
arrears for more than 3 months or there was 
no whisper in notice regarding termination 
of tenancy immediately after expiry of 30 
days from date of receipt of notice — No- 
tice clearly mentioning that within period of 
30 days, tenant has to vacate premises — 
Valid. 2010 (2) ALJ (NOC) 179 (All) : 2010 
(1) All Rent Cas 23. 

(3) Suit for eviction — Arrears of rent — 
Landlord had sent notice under S. 106 of Act 
to all tenants, who were in joint tenancy — 
Notices were duly received by three real 


brothers, joint tenants — Even after agree- 


ing to pay enhanced rent and paying same 
for about year it was not paid even after re- 
ceiving notice — Tenants had thereby de- 
faulted in payment of rent on date of issu- 
ance of notice — Eviction of tenant, proper. 
2010 (2) ALJ 557. 

(4) Notice terminating tenancy — Valid- 
ity — Notice not sent to residential address 
of tenant but was sent to his shops address 
— When mode of service of notice is other 
than post, same can be served on one of fam- 
ily members of tenant/ lessee — When mode 
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of service is through post, it is not required 
that notice should be sent to residential ad- 
dress of tenant — Hence, plea that every 
notice has to be sent to address of tenant is 
not tenable — Notice held to be validly 
served to tenant. 2010 (1) ALJ (NOC) 110 
(All) : 2009 (3) All Rent Cas 492. 

(5) Service quit notice — Validity — 
Question of validity of notice not raised in 
writen statement — Same cannot be raised 
for first time before Revisional Court. 2010 
(1) ALJ (NOC) 110 (All) : 2009 (3) All Rent 
Cas 492. 

(6) Notice terminating tenancy — Valid- 
ity — Notice clearly stipulated that tenancy 
of noticee was terminated — Period of 30 
days time to vacate disputed accommodation 
was granted — Held, notice fulfilled require- 
ment of valid notice. 2010 (1) ALJ (NOC) 
111 (All) : 2009 (3) All Rent Cas 402. 


(7) Notice terminating tenancy — Valid- 
ity — Tenant failed to raise question of va- 
lidity of notice before trial Court — He can- 
not be permited to agitate same for first time 
in revision. 2010 (1) ALJ (NOC) 111 (All): 
2009 (3) All Rent Cas 402. 

(8) The owner may create lease through 
another person and if such person gives no- 
tice terminating tenancy acting as agent of 
lessor, such notice was valid. 2009 (6) AIR 
Bom R (NOC) 1158 : 2009 (5) All MR 921 
(924, 925). 

(9) Quit notice — Validity — Lease for 
running a bakery — Running of bakery do 
include preparation of bakery products — 
No registered document produced to show 
that lease granted from year to year basis — 
Even though lease may be granted for manu- 
facturing purpose — Six months notice not 
required — Termination of tenancy by 15 
days notice — Valid. 2010 (1) AIR Kar R 
342. 

Section 108 

(1) Suit for eviction — Finding of fact 
recorded that provisions of U.P. Rent Act No. 
13 of 1972 were not applicable — Tenancy 
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in question had been terminated by giving 
valid notice u/S. 106 of Act — Arrears of 
rent was additional ground in addition to ter- 
mination of tenancy — Hence, tenant would 
be liable to vacate shop in question. 2010 
(1) ALJ (NOC) 115 (All) : 2009 (3) All Rent 
Cas 118. 

(2) Settlement or lease of khas mahal land 
— Petitioner society had requested State 
Government to allot mahal land for construc- 
tion of houses — No final decision at Gov- 
ernment level was taken for grant of lease 
— Permission purportedly granted by Ad- 
ministrative Authorities at lower level for - 
delivery of possession — And acceptance 
of 10 per cent salami amount from petitioner 
society were unauthorized — In absence of 
express contract, no right would accrue to 
petitioner for enforcement against State Gov- 
ernment — Moreso when petitioner’s request 
had been rejected on ground that there was 
ban on grant of lease to individual and asso- 
ciation. 2010 (1) AIR Jhar R 615. 

Section 113 

(1) Suit for eviction — Notice to quit — 
Waiver — Lessee failed to comply with no- 
tices given to him — Mere giving of notice 
which was not acted upon by noticee would 
not amount to waiver of notice — Hence les- 


Supplement 


see would be liable to vacate accommoda- 
tion. 2010 (2) ALJ (NOC) 136 (All) : 2009 
(3) All Rent Cas 10. 

Section 114 


(1) Relief against forfeiture for non pay- 
ment of rent — In absence of any written 
lease, question of relief against forfeiture 
does not arise — Alleged Kabuliyatnama 
was unregistered — Tenancy thereby being 
on month to month basis, held rightly deter- 
mined by giving notice as required under S, 
106 of Act — Tenant not entitled to benefit 
of S. 114. 2009 (1) ALJ 201, Distg. 1981 
ALJ 608 and 1995 (1) ARC 212 Rel. on. 
2010 (2) ALJ 551. 

Section 122 

(1) Gift — Condition attached to gift that 
donee would serve donor till his lifetime — 
It was not intention of donor and nowhere it 
was mentioned in deed that donees were re- 
quired to serve even heirs of donor — Proper 
service was rendered as per intention of do- 
nor and he was served till he met his edge of 
doom — Condition attached thereby stood 
extinguished on death of donor — Conse- 
quently property subject-matter of gift can- 
not revert to successors-in-interest of donors 
on ground that heirs of donor were not 
seryed. AIR 2010 P & H 55. 
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